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IPATMATUYECKHUE OCHOBBI
KPUMHUHAJIMCTUYECKON METOAUKH®

8 1. MexaHu3Mm crnefoobpa3oBaHms
KaK CTPYKTYpPUpYHOLLLIee HaYano KOHCTPyUpoBaHms
KPUMUHA/IMCTUYECKOW METOANKN

Mpy BCeM pa3Hoo6pa3vn (HOpPMYNMPOBOK (OTAENbHbIE U3 KOTOPbIX
Oy4yT NpuUBESEHbI HIXKE) BCe MUCCNEfoBaTeNIN efyHbl BO MHEHWUW: KpU-
MUHa/IMCTUYECKas METOAMKa MPeLCTaBNsaeT MNPUIOXKEHNE U COOTBET-
CTBYIOLLLYHO MHTEPNPETaLMIO AOCTKEHUIA YaCTHBIX TEOPUIA 3TOW Hay KW,
KPYMUHaIMCTUYECKOMA TEXHUKN 1 KPUMUHAIMCTUYECKOI TaKTUKU K Cre-
LIMChMKe paccriefoBaHns OTAE/bHbIX BULOB M KATeropuid MPecTyrnieHuni.

Mo3aTomy, AymMaeTcs, B MPUHLMIME MOXHO COIIaCUTLCA C 3aMeYaHneM
FO. IN. Mapmaesa n A. ®. JlybrHa, 4TO NPU BCEM CMEKTPE COBPEMEH-
HbIX OMPEeAENEeHNI 3TON KaTeropum 1 ee CoaepXXaHns npu 6avkariiem
PacCMOTPEHUV MOXKHO YBUAETb, YTO, MO CYTU, B CBOMX BO33PEHMAX Ha
KPUMUHA/IMCTUYECKYHO METOANKY COBPEMEHHbIE KPUMUHAIUCTBI HE Tak
[aneKo yLim ot B3rNa40B Ha Hee B. . TpomoBa, B 1929 1. npesioxms-
LLIero cam TepMUH «METOAMKA pacciefoBaHns OTAeNbHbIX BULOB Mnpe-
CTynneHwin», n b. M. LLlasepa, B 1938 T. C(hopMyNnm1MpoBaBLLErO NOHATHE
Y 387241 3TOr0 pasfesna HayKv KpUMUHANUCTUKN®.

Tak, HanpvmMep, No MHeHWIO b. M. LLlaBepa, «4acTb HayKu COBET-
CKOW KPUMUHAIUCTMKKM, 0606LLatowas onbIT paccnefoBaHns OTAeNb-
HbIX BUAOB MPECTYMN/IEHWIA, ONpefenstoLwas B CTPOroMm COOTBETCTBUM
C TpeboBaHUAMMN COBETCKOrO Yro/fIoBHOrO MPOLIECCYanbHOro 3aKoHa U
crneumgpryeckuMn 0CO6eHHOCTAMU KaXKON KaTeropuv fen HayuHble

* [MepBas Ny6nmKaums gaHHoN paboTsl: baes O. A. OCHOBbI METOAVKMN YrOM10B-
HOro MpecnefoBaHns 1 NPOQEeCCUOHa/IbHON 3almThl OT Hero (Ha npumMepe yro-
NOBHO-MPOLLECCYa/IbHOIO UCCNEA0BAHUA JO/MKHOCTHbIX U CYXXEBHbIX NPecTyn/e-
HWi1). — M. : Qkemo, 2009. B HacTosLwem n3gaHum npusogatces § 1-3 rnasbl 1.

LCM.: I'apmaes 1O. I1., JIy6un A. @. TIpo6remMbl CO34aHNUSA KPUMUHIUCTUYECKNX
MeTOAVK paccfiefoBaHnst NPeCTYNeHnli ; Teopms 1 npakTuka. Cri6., 2006. C. 29.
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Hpamamuqecme OCHOG6bl KptmuHaﬂucmultecxod MemoouKu

(0 3HAYMMOCTM KOTOPbIX C MO3NLMIA METOLNKN peYb NOMAET HUXKE), He-
06X0AVMO COBEPLUMTL Psif TUMOBBIX AENCTBUIA, CYLLLHOCTb 1 XapaKTep
KOTOPbIX MpefonpesenstoTCs:

1) codepoicanuem coomeemcmeyioweti 2nasvi Obweir (B YaCTHO-
CTW, PacnosoXXeHHON B ee paszgene 2 — MNOHATUA NPeCTynIeHns, ero
Cy6bekTa, (hopMbl BUHbI, BUAbl coyYacTusi U T.0.) U Ocobennoi uac-
meti YK P® (00beKTOM NOCAraTesibCTBa), a eC/M pacCMarpmBarh 3Ty
npobnemy ¢ cyry6o nparmatnyeckmx no3vuuii, To, B NePBYHO ovepesp,
— cooepaicanuem OUCNO3UYUL OMOCIbHOU HOPMbL (HOPM) Y20N08HO20
3aKOHA, KOMOpAsl ouepuusaent HenoCpeoCmEeHHblll 00beKm U npeomem
onpede/zeﬂyozo Y20JI06HO HAKA3YeMO2c0 nocsecameilbemed.

Cpaz3y e 0roBopumcs: coBepLuas NPecTyrnieHne, ero CyobexT, pa-
3yYMEeTCs, OCMbIC/IEHHO HE OPUEHTUPYETCS Ha TO, HACKO/bKO «BIMUCHI-
BAKOTCSA» €ro [JencTBMs B AMCMO3MLNIO TOM U MHOM CTaTbl YTONoB-
HOTO KofeKca (MCKMOUEHEM U3 3TOT0, BUAMMO, IBNSAKOTCA NPeayMblLL-
NEHHble NPECTYM/IEHNs, B YaCTHOCTM, CKPbIBaEMble UHCLEHUPOBKaMU
nnMbo HocAwme 3aKa3HON XapakTep). OfHAaKo MX NPOTMBOMPaBHOCTb,
Yro/IOBHO-MNpaBoBas HakasyeMoCTb BCELLe/N0 NpesonpesensieTcs NMeH-
HO 3TUM — UX COOTBETCTBUEM OMpPeAeIeHHOW MOAEeNN, B Ka4eCTBe KOTO-
PbIX W BbICTYNAKOT AUCNO3NLMM YTONOBHO-NPABOBbIX HOPM.

Tak, Hanpumep, A4/ COBepLLEHNS YOUIACTBa CyObeKTY, BHOBb MOBTO-
PUM, HE3aBMCMMO OT €r0 /INYHbIX Ka4eCTB U KPUMUHAIbHON CUTYyauuu,
Heo6x04VMO NPOTUBOMPaBHO U BUHOBHO JIMLLUTL MOTEPMEBLLENO YKU3-
HW; B MPOTMBHOM C/ly4ae O COBEPLUEHUWN OKOHYEHHOIO MPecTynieHuns
— ybuniicTBa roBOPUTb He NpUXoANUTCA. N8 U3HACMNOBaHMS CyObekTy
Heo6X0AMMO MyTeM MPUMEHEHWS HACWUIUS UK C YIPO30W ero npumMe-
HEHWA NPeoo/eTb CONPOTMBIIEHNE NOTEPNEBLLEN MO0 UCMOMb30BaTb
ee 6eCNOMOLLHOe COCTOSIHVME W COBEPLUUTL MOMOBONM aKT — MHaye B
AeNCTBUAX 3TOro CybbekTa He OyaeT CoAepXarTbcs 06bEKTUBHOW CTO-
POHbI OKOHUYEHHOT O [1esiHUS, NPeayCMOTPeHHOrO cT. 131 YK P® (nanee
Ans kpatkoct — YK). [1ns coBepLUEHNSI KPaXXW — TallHO NOXUTUTb Yy-
)K0Oe UMYLLLeCTBO; Ans rpabexa — NOXUTUTb ero OTKPbLITO, U T.4.

3pech, Aymaetcs, HeobX0oAMMO criefytollee OTCTynneHne. [eicT-
BMSA, COCTaBMsIOLWYME OOLEKTUBHYKO CTOPOHY COCTaBa MHOTMX npe-
CTYNNIEHWUIA, C KPUMUHANMCTUYECKUX NO3ULUIA HEe TONbKO BECbMa CXOf-
Hbl, HO MPaKTUYeCKW aHanornyHbl. K npumepy, 415 crefoBatenisi HeT
MPYHUMNMANbHON pasHULbI, Kako TSXKECTW TeleCHble MOBPEXAeHus
OblIM NPUYUHEHBI MOTEPNEBLLEMY — fIETKMe, CPeAHENn THXECTU Uan
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O. A. baes. H36pannvie pabomol

TSKKME, XOTS OTBETCTBEHHOCTb 3a MX MPUYMHEHWE NPeayCMOTpeHa B
OTAENbHbIX CTaTbAX YTOIOBHOIO KOAEKCA; INaBHOe C 3TUX NO3ULUIA, YTO
MOTEpPNEeBLUMIA MPOAO/MKAET OCTaBaTbCH MCTOYHWMKOM WMH(opMauum o
NPecTynsieHnn 1 ero o6cToATebCTBaX. B TO e Bpems paccnefoBaHvie
MPUYNHEHNS TSXXKOTO Bpesa noTepresLUemMy, OT KOTOPOro OH, He npu-
XOAA B CO3HaHWe, CKOHYanca B 60/1bHULE, NPUHLMNWAIBHO He OT/IN-
yaeTcs OT paccnefoBaHus youincTBa. PaccriejoBaHVe B3STOYHNYECTBA,
KOMMEPYECKOro MOAKYNa, 60/bLUMHCTBA APYTMX YMbILLIEHHbIX Mpe-
CTYN/IeHUIA NO LO/MKHOCTU U CNyX6e, HECMOTPS Ha TO, YTO Yro/IoBHas
OTBETCTBEHHOCTb 3a 3TU NPECTYNNEHNs NPeayCMOTPeHa OTAeNbHbLIMU
Hopmamu (6osiee TOro, ¢ y4eToM 0ObeKTa MocArarensCTBa pacrono-
YXEHHBbIMW B pa3HbIX rMaBax Yrof0BHOIO KoAekca), UMeeT (Y4TO Mbl U
paccuMTblBaeM [0Ka3aTb Aasee) O4HY METOANYECKYH OCHOBY.

MonyTHO 06paTMM BHWMaHWe Ha TO, YTO NMPUMEHUTENbHO K pac-
CNef0BaHNI0 B3ATOMHMYECTBA M KOMMEPYECKOro MOAKYMa Hall BbiBOA,
MO/IHOCTbLIO MOATBEPXKAAETCA TEM, UTO YroNI0BHas OTBETCTBEHHOCTb 3a
MPOBOKALMIO KaK B3ATKMW, TaK Y KOMMEPYECKOro nogkyna rnpegycmor-
peHa efJMHOIN YronoBHO-MPaBoBoi Hopmoit (CT. 304 YK). Tem cambim,
Mo CyLLECTBY, 3aKOHOAATe b Kak Obl MPe3toMUpyeT, YTO METOAMKA pac-
CNefj0BaHMs NPOBOKaLMM KaK B3ATKM, Tak M KOMMEPYECKOrO MOAKYNa,
6e3 1Cnonb30BaHNS KOTOPOM COBEPLUMBLUIEE 3TO MPECTYMN/EHNe NNULO
Heb3A U306IMYMTb U NPUBMEYb K YrONOBHOW OTBETCTBEHHOCTM, He
MOXET ObITb Pa3/IMYHONA, OHa — e1Ha.

CkazaHHOe, Ha Halll B3rNs4, KpalriHe akTyaim3npyet Heo6XoAMMOoCTb
CO30aHNs1 CTPOIHON CUCTEMbI KPUMMHANMCTUYECKOW Knaccugukamm
NPeCTYN/IeHNI, MOXHO CKasaTb, — KpUMUHA/IMCTUYECKOTO Kogekca. He
CMyYaliHo, YTO B HacTosLLEee Bpems NpobiaeMam KpUMUHAINCTUYECKNX
KnaccuuKaLmin NpecTynneHnii B iuteparype no npasy yaenseTcs no-
BblLLEHHOE BHMMaHKne®,

B cuny 3HauMmocTu 1ol Npo6sieMbl B KOHTEKCTe JaHHOT0 1CCefo-
BaHWs OHa 60/1ee NOAPOGHO ByAeT pacCMaTpMBaTbCA HaMKM Aanee. 3aechb
e (B orpefeneHHoW cTeneHn 0606Las MHEHWUs psaga KpYMUHAaIUC-
TOB MO [aHHOW NpPo6/eMe) NNLLb CKaXEM, YTO, MO HaLLUEMY MHEHWIO,
KPpUMUHAINCTUYECKasA Kaccuukaumus nNpecTynieHnii ectb onocpe-

3 Mpobnemam KpUMUHAIMCTUYECKOW KnacCumKauum NpecTynieHnin, B TOM
yuc/e B peTpoCcneKTUBHOM pakypce, NocBALLeHb! paboThl A. P. BenkuHa, P. C. ben-
KnHa, A. H. Bacunbesa, M. A. Bo3rpuHa, U. ®. l'epacumosa, A. H. KonecHnyeHko,
B. A. O6pa3uoBa, H. IN. H610k0Ba 1 MHOTUX APYTrMX N3BECTHLIX KPUMUHAINCTOB.
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Hpamamuqecme OCHOG6bl KptmuHaﬂucmultecxod MemoouKu

AytoLlas YronoBHO-NPaBOBYHO MX KnacCUMKaLmio cucTeMaTuka npe-
CTyI'I!'IeHVIVI Ha OCHOBE €AWHCTBa MeXaHW3Ma COBEpLUEHUA OTAENb-
HbIX BWAOB W Tpynn NPecTynieHui, Apyrux Hambonee CTabUIbHbIX
31eMEHTOB KpVIMI/IHéU'IVICTI/NGCKOM XapaKTepUCTUKN HDECTyﬂﬂeHMVI n
COOTBETCTBYHOLLENO €ANHCTBa NX OTPaXKEHNA BOBHE.

C nparmaTyeckux MnosuLmii «paboToCroco6Has», OTBevatoLLas
NnoTPebHOCTAM MPaBONPUMEHUTENBHOV MPAKTUKN KPUMUHANIUCTUYEC-
Kas Knaccumkauus NpecTynieHnin AomkHa KOHCTPYMPOBaTbCs Ha OC-
HOBe [BYX B3aMMOCBSA3aHHbIX 1 B3aIMOO0BYC/I0B/IEHHBIX CUCTEMOOOpa-
3YIOLLMX 3/IEMEHTOB:

a) NPUHLUMNNANLHOE eAVHCTBO COAEPXKATENbHOIN CTOPOHbI ANCNO3U-
LiiA COOTBETCTBYHOLLMX YTO/IOBHO-MPABOBbIX HOPM;

6) NPUHUMNNANIbHOE €AMHCTBO COAEPXKaHWSI MEXAHU3MOB BO3HVIK-
HOBEHWS A0Ka3aTe/IbCTBEHHON MH(opMaLMM 1 (hoPMUPOBaHMS OKa3a-
TeNbCTB, 00YCNOBMBAEMbIX peanm3aLmein TX AMCIO3NLIA.

B cBa3n ¢ atum npeacrtaendeTca, 4To NPpUMEHUTENIBHO K METO-
AVIKe peyb CrefyeT BECTW He MPOCTO O PacCnefloBaHUN omoenbHbix
BWAOB NPECTYMNNEHNA, a 0 PacCNejoBaHUN KpuMuHaIUCMUYecK on-
peoelieHHbIX U008 npecmynienutl, CTPYKTYPUPOBAHHbLIX Ha OCHOBE
Hay4HO 060CHOBAHHbIX KPUMUHANIMCTUYECKMX KNaccudmKaLmii npe-
CTYNNEHWNA.

7 eLe 0aHO 3amMeYaHKe: C/IEQOBATE/b BCE XKE pacCrieayeT He OTAE b-
HbII 610 NPECTYNNEHWIA, a NPECTYNNEHNE, omHocsweecs K TOMY UMK
VHOMY KPUMMWHAUCTUYECKU OMNpPeeNeHHOMY BUAY MPECTYNIeHNA. A
NOTOMY, IyMaeTcsi, C nparMaTu4eckmnx no3nLmin 6onee KOPPEKTHO Mpu
pa3paboTKe MPaKTUYECKMX PeKOMeHAALMIA KPUMUHAINCTYECKO Me-
TOAMKN NCNOMb30BaTb MMEHHO TakKOe C/10BOCOYETaHUE:! Memodukapac-
Cc1e008anus Npecmynienuil OmoenbHblX KPUMUHATUCIUYECKUX GUO08.

BO3BpaTVIMCFI, 0fHaKoO, K TUMNOBbLIM AGVICTBMHM, KOTOpbIE AO0/MKEH
COBEPLLUUTL CYBLEKT NPECTYNNEHUS 41 peannsaLumn Aucrno3nuum Tol
NN MHOWM HOPMb! YTO/I0OBHOI0 3akKOHa, WMHbIMW C/i0BaMMu, yTOObLI 3TN
[ENCTBMA «BMUCBIBA/INCL» B 3Ty AWUCMO3MLMIO. Ham npeacTaBnseTcs,
YTO MMEHHO YCTaHOBNEHWE 3TOr0 MCXOAHOr0 3N1EMEHTa MeXaHW3Ma
NpecTynneHna CoCTaBNAEeT 3afdady ,U,OCI'IG,U,CTBEHHOVI NPOBEPKWU 3asB/1e-
HUA NN COO6LLI|GHVIFI 0] (*)aKTe npeanonaraeMoro KpuMnHasbHOro Co-
ObITHA.

YCNOBHO fIaHHbII 3Tan MOXHO, UMEHOBaTb nuromadsxcroii (NPefBa-
PUTENbHON) pexoncmpykyueti coovimus npecmynietusi. CyWHOCTb €ro
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O. A. baes. H36pannvie pabomol

3aK/IH04aeTCs B «Nepebope» BbISBNSEMbIX (DaKTOB, AeNatOLLMX Hanbonee
BEPOSTHOM OfHY U3 TUMNOBbLIX BEPCUIA, KOTOPOW rMNOTETUYECKN MOXHO
06BACHWUTBL MCCreLyeMoe NPouUCLLIECTBUE. TaK, CMEPTb YesioBeKa MOX-
HO 0OBACHUTbL MCYEPNbIBAIOLLMM NEePeYHeM NPUBEALLNX K TaKOMY UC-
X0fy NPUYMH (TUMOBbLIX BEPCUIA): HEHACU/IbCTBEHHAA CMepPTb; HecyacT-
HbI CNyYaii; caMmoybuniiCTBO; YOUIACTBO; BbISBNEHHYO Yy MaTepuasibHO
OTBETCTBEHHOIO /M@ HeJOCTady LeHHOCTeN, pasyMeeTCsi, HbIM, HO
TaKXKe VMCYeprbIBaOLLMM NEPeYHeM MPUYMH: CHETHON OLUIMOKON; Kpa-
e, COBEPLUEHHON NOCTOPOHHUMU NINLAMU; XaNaTHOCTbIO, 3/10yMOT-
pebneHrem Cny>KebHbIM MONOXKEHWNEM; MPUCBOEHNEM 3TUX LIEHHOCTEN
MaTepuasibHO OTBETCTBEHHbIM JIMLIOM.

Mpuas K BbIBOAY, YTO Hanbonee BEPOATHLIM HAa [aHHOW CTafvu
NPeACTaB/IAETCA KPUMUHA/bHBIVA XapakTep WCCNedyemMoro cobbitus,
CnefoBsaresib Ha 3TOM OCHOBaHWW BO30YXXAaeT YrooBHOe [ef10 no npu-
SHAKAM npecniynjilernusl, npe()ycmompeHHoeo coomgemcmeymmeﬁ cma-
moeil Yeonoenozo kodekca. Takas popMmynmpoBka cT. 140 YTK P (pa-
nee [ng KpatkocTn — YT1K) ¢ 04eBUAHOCTbIO CBUAETE/NLCTBYET O TOM,
4TO Ha [aHHOW CTafuy OCYLLEeCTBNSETCA UMEHHO NWUIOTaXHas, Npea-
BapuTe/ibHas PEKOHCTPYKLMSA COObITUS NPECTYMN/IEHNS, Ja/IEKO eLLe He
0O3HauatoLLas ee JOCTOBEPHOCTb; B KOHEYHOM CYeTe MOXET 6bITb yCTa-
HOB/IEHO, YTO JesHue 60 He ABNAETCA NPeCTYNHbIM, MO0 LOMKHO
ObITb KB/IM(MLMPOBAHO MO MHO CTaTbe, YeM Ta, MO NPU3HaKaM KOoTo-
poii BO30Y)Xa/i0Cb YronoBHOE AeNo.

3ameTum, 4TO, Ha Hall B3rNA4, MOAO6GHAA MUNOTaXHAs PEKOH-
CTPYKLMS COObITUS NPECTYN/IEHNS SBNSETCA 3aadeli U CyLLeCTBEHHOM
4acTbiO NepBOHAYa/ILHOrO 3Tana pacc/iefoBaHns No BO30YXXAEHHOMY
YrofnoBHOMY fefy, 0COBeHHO B Tex cnyyasx, korga 6e3 npovs3BoACTsa
CNefCTBEHHbIX AENCTBUIA cenaTb LOCTOBEPHbIA BbIBOL, HOCUT /N UC-
CneflyeMoe AesiHne KpUMUHa/IbHBIN XapakTep, HEBO3MOXHO;

2) peanvHo 803MONCHBIMU CROCOOAMU peanu3ayuu cyobekmom 00b-
eKmUBHOU CmMOpOHbL 0146’1’10314141414 onpedefzehmoeo Y20J106HO HAKA3)YEMO-
20 QesiHUsA, KOMOopoe OH Peulul CO8epuiUms™,

Tak, 3afymaB yOWIACTBO H., NpecTynHWK MOXET ero COBepLUUTb
criocobamu 1 cpeacTBamu, fieXxalliMmy B CaMOM LUMPOKOM AyanasoHe:

¥ «[Mog cnocobom coBepLUeHWs MPeCTYNeHNs, cinefyeT NOHWMATb CUC-
TeMy [AeCTBUIA, NPUEMOB, OMnepawLuii, KOTOpble HanpaB/eHbl Ha LOCTUKEHME
MPecTynHon Lenu 1 06beAnHEHbI MPOCTPAHCTBEHHO-BPEMEHHbLIMY pamMKa-
M. (Kypc KpumuHanueTmku. Obuias yacTts / nog pea. B. E. KopHoyxosa. M.,
2000. C. 44).

14



Hpamamuqecme OCHOG6bl KptmuHaﬂucmultecxod MemoouKu

OT MCNOJIb30BaHNSA A415 TOro 6bITOBLIX NpeaMeToB (MONOTKa, Tornopa 1
T.4.) L0 NPUMEHEHNS B3PbIBHbLIX YCTPOWCTB, S40B U PagnoaKTUBHbIX
marepvasnioB. B OTHOLIEHWM NocfefHero cnocoba: LWMPOKO M3BECTEH
(hakT cMepTn 23 HOA6ps 2006 . B JIOHAOHE B pe3ynbTate OTpaB/ieHuns
nonoHMem-210 6bIBLLIEr0 COTPYAHMKA POCCUMCKMX CMeLcnyxo Anek-
caHgpa JINTBUHEHKO, [eno, BO3BY)KAEeHHOe B CBA3WN C 3TUM, B HaCTO-
fllllee BPeMSA aKTMBHO pacc/ieflyeTcsl NpaBOOXpPaHUTE/IbHbIMU OpraHa-
MW Kak BenukobpuTaHuu, Tak v Halleid cTpaHbl. [1onyTHO 3aMeTum:
TOT (paKT, YTO B JAHHOM C/ly4ae MMes0 MeCTO YMbILLIEHHOe YOUIACTBO,
HaCKO/IbKO HaM M3BECTHO, NMOKa JOCTOBEPHO He YCTaHOB/IEH (Ha OCHO-
Be MH(OpPMaLMM NO AaHHOMY Aeny, «UMPKYyNNPYHOLWei» B Pa3nnyHbIX
CpefCcTBax MaccoBOi MH(opMaLum, Hanbonee BEPOATHON NpeAcTaBNs-
eTcs Bepcus 06 OTpas/ieHU NOTePreBLUEr0 PagN0aKTUBHBIMUW BeLLec-
TBaMM B pe3y/ibTaTe HEOCTOPOXXHOTO 06paLLeHns C HUMK). DTO eLle pa3
MOATBEPXAAET HaLl Te3uC 0 NpesBapuTeNibHOM (MUIOTaXHOM) Xapak-
Tepe PeKOHCTPYKLMM MexaHU3Ma COBEPLUEHUSA MPeCTYNIEHNs Ha Mnep-
BOHa4a/IbHOM 3Tare 3Ha4nTeIbHOM YacTy paccnefoBaHuiA.
MpeosfoneTb CONPOTUB/IEHME NOTEPNEBLUEA HACUNBHUK MOXET Tak-
YKE Pas/IYHO: OT HAaHECEHWA el TeNeCHbIX NOBPEeXAEHWIA A0 Yyrpo3bl
NMPYIMEHEHNSA Kakoro-mbo npeamerta (NMWCTONETa, HOXa) U T.N.; Mpo-
HUKHYTb B NMOMELLEHVE [/ COBEPLLEHNS KBAPTUPHOW KpaXKun CyObeKT
MOXET NyTeMm MOA60pa KKoUa OT BXOAHON ABEPU UK ee B3I0Ma, Yepe3
(hOPTOUKY 1IN 6aNKOH IGO0 APYTUM M3 BO3MOXKHbBIX MHOFOUMC/IEHHBIX
croco6os. OueBnaHO, YTO, FOBOPSA O CrOCOOE COBEPLUEHUS MPECTYM-
NEHUs, Mbl MeeM B BUAY Kak BCe CTafuu peanmsauumn npecTyrnHoro
YMbIC/1a — OT MPUTOTOB/IEHWS U UCMOJIHEHWA [0 COKPbITUSA MPecTyn-
NeHus, TaK 1 BO MHOTOM 00YC/I0B/IEHHbIE BbIOPAHHBLIM CMIOCOO0OM BO3-
MOXHble (JOPMbl COy4aCTVs B ero COBEPLUEHUN — OT COMCMOHUTE b-
CTBa [10 UHTE/INIEKTYa/IbHOTO Y4acTus B HeM (B BMAE OpraHu3awLmmn nim
NOACTPeKaTe/ibCTBa). 3aMeTUM, YTO 34eCb UMEET MeCTO U [JOCTaTO4HO
OTYET/IMBO NPOCNEXMBAETCA 06paTHas CBA3b: K MPVMepY, COBEPLLEHNE
MPecTynaeHns rpynnoi Nuy ¢ onpefeNieHHbIMU BUAaMU COyYacTus
npegonpeaenseT 1 crnocobbl ero HeMocpPeLCTBEHHONO UCMOTHEHUS.
MOXHO C BeCbMa BbICOKO CTEMEHbI0 BEPOATHOCTM MPEANONOKNUTb,
4TO CNOCco6bl COBEPLUEHUA MPECTYMN/IEHUIA OLHOrO BMAA A0CTATOYHO
CTabWbHbI, OTCTYNIEHNS OT HUX, NOSAB/EHNE HOBbIX (U CaMMUX CMOCO-
60B, ¥ X BapuaLmii) He Tak YaCTO BCTPeYatoTCs B NPaKTVKe paccneno-
BaHWA MpecTynieHnii. Ho, TeM He MeHee, 3TO, KakK rOBOPUTCH, UMeeT
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MECTO 6bITb. Takve NepMaHeHTHble N3MEHEHUS 0ObeKTa U NPeLMETOB
MPEeCTYMHbIX MOCAraTeNnsCTB 06YCNOBAMBAKTCS, B YaCTHOCTU, M3Me-
HEHMEM 3KOHOMMYECKMX OTHOLLEHWI B 0OLLECTBE M BO3MOXHOCTAMM
1CNOMb30BaHNSA AOCTMXKEHWIN HAayYHO-TEXHMYECKOIO Nporpecca B Kpu-
MWUHa/IbHBIX LieNsx.

K npvmepy, peaHuMaums peaslbHOr0 WMHCTUTYTa YacTHOW CO6-
CTBEHHOCTM B HaLLE CTpaHe NpMBENa K paHee MHOr1e AecATUNeTUS He
BCTPEYaBLUMMCS B C/IEAICTBEHHOIN NPaKTUKE KPUMUHaNbHBIM CNOco6am
3aBafieHns et — OT MHCLIEHNPOBOK CTPaxoBbIX C/y4aeB ¥ MOAI0r0B
3aBeLlaHunin O TaKoro paHee He M3BECTHOrO (BO BCSIKOM Crly4ae, B Ha-
LLIe CTpaHe) cnocoba, Kak periaepcTBo. «Peiiep — BOEHHbI Kopabnb,
BbIMO/HAIOLLMIA CamMOCTOATeNbHbIe 60eBble AECTBMS HA MOPCKUX U
OKEaHCKUX MyTSAX COOGLLEHNIA, FNaBHbIM 06Pa3oM B LIENAX YHUUTOXeE-
HWS1 HENPUATENBCKOV MOPCKOM TOProBIn»*S, U XoTst «B CTPOTrOM CMbIC-
Ne CnoBa 3TOT TEPMUH 3aMMCTBOBaH M3 MPaKTUKM MOPCKOro pas3bos,
OH BeCbMa METKO OTpakaeT MMPAaTCKYHO CYLLHOCTb JaHHOr0 Buaa aes-
TeNbHOCTW, CTaBLUEro B NOC/eHee BPEMS CEpbe3HON «CTaTbei [0X0-
Aa» Ol [opraHn30BaHHOM NPECTYNHOCTU]»?,

Pa3BMTME KOMMbIOTEPHbLIX TEXHOMOIMIA TaKXKe «MOPOANNI0» LIENbINA
psf, CneynprUUecKnX KpUMUHabHbIX AeSHUA — OT XaKkepcTBa, MOLLEH-
HMYeCcTBa B CUCTEMAX MOOW/IbHOM COTOBOW CBSA3W W XMLLEHWNIA IEHEX-
HbIX CPEeACTB, XPaHALMXCS Ha MNAaCTMKOBLIX GaHKOBCKMX KapTax, A0
LUMPOYANLLEr0 UCNOMb30BaHUA MH(OPMALMOHHLIX PeCcypcoB M BO3-
MOXXHOCTe IHTepHEeTa B MHbIX NPECTYMHbIX LENsX.

VIMeHHO 3TO CTaBMT Mepes KpUMUHaIMCTaMK B KayecTBe OfHOM U3
OCHOBHbIX 337a4 He TO/IbKO CBOEBPEMEHHOE OTC/EXVBaHME BHOBb BO3-
HUKLUMX CNOCO60B COBEPLUEHWSI MPECTYN/EHNIA, HO 1 NPOrHO3VPOBaHUA
MOSIB/IEHNS HOBbIX CMNOCOBOB KPUMWHANbHON AeATenbHOCTU. VHbIMK
CNoBaMK, HEOBXOAMMOCTb «OMePEeXaroLLEero» CO3AaHUA YaCTHbIX Kpu-
MUHAUCTUYECKMX METOAMK, B MEPBYHO 04epefb CBA3aHHbIX C BOSHUKHO-
BEHMEM OT/E/bHbIX BAOB NPECTYN/IEHUI B C(hepe 3KOHOMUYECKOIA aes-
TeNbHOCTN. 3A€eCb CNOXWIACh AOCTATOMHO MapafoKcanbHas CUTyauus:
Aena 06 aTUX NPeCTYNNEHNSX eCNM 1 BO3BYXKAAOTCS, TO M/I0X0 paccrieay-
FOTCA B CBSA3M C OTCYTCTBMEM COOTBETCTBYHOLLEV Hay4YHO 060CHOBAHHOM

5 Cnosapb MHOCTPaHHbIX cnoB. M., 1955. C. 598.

% Kamunckuii A. M. TeOPeTUYECKME OCHOBbI KPUMMUHASIMCTUYECKOTO aHann3a
OpraH130BaHHOCTY NPeCTYNHON feATeNbHOCTM 1 BO3MOXXHOCTU €ro NPakTUyecKo-
ro nucnonb3osaHua. xesck, 2007. Y. 2. C. 54.
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YaCTHON METOAMKM; NOCMEAHIOH e 3aTPYAHUTENbHO CO3AaThb, He 06006-
LB NepeaoByto NPaKTUKY PacC/efoBaHms TakUX NPECTyNeHIAY.

W3 cka3aHHOro cnefyet, YTO BTOPbIM LUAroM airopuTMa YacTHOM
KPYMUHANCTUYECKOV METOAMKI ByaeT yCTaHOB/IEHWe cnocoba coBep-
LIeHVs NpecTynnieHns. Ero oco3HaHme No3BOAUT CNeL0BaTeNto C BECh-
Ma BbICOKO [joneli BePOSTHOCTY NPeAnoNoKUTb HeObXoaVMble AencT-
BMS MPECTYMNHMKA NO NOATOTOBKE, COBEPLUEHMIO 1 COKPLITUIO UCCNeay-
emMoro AesiHns: chopMynpoBaTh TaKme Xe NPeanonoXeHns 06 opyann
HACW/IbCTBEHHOIO MPECTYNNeHNs (OPY>XXUW UM MHOM NPeAMeTe, B 3TOM
KayeCTBe MCrMOMb30BaHHOM), O JOKYMEHTaX, UCMO/b30BaHHbIX ANs CO-
BEPLUEHMSA 1 COKPLITWA 3KOHOMUYECKOTO WX JOMKHOCTHONO MpecTyn-
HOr0 NpaBOHapyLUeHMs. TO Xe, B CBOK O4epefb, NpUGAM3UT cnefo-
BaTeNs K Hambonee LeneHanpasBneHHOMY OMNpefeNieHnt0 06bEKTOB, Ha
KOTOPbIX BO3HWK/N Crefbl OT JaHHOTO 3/IEMEHTa MexaHu3ma npecTyn-
NEeHWS, K MOHVMaHWIO CYLLIHOCTM TaKoBbIX, 1, Cief0BaTesibHO, K Onpese-
NEHNIO AENCTBUIA, HEOBXOAMMBIX A1t UX OGHAPYXKEHWS, U3bATUSA U UC-
cnefoBaHus (0 yem 60see NoapPo6HO ByAET rOBOPUTLCS UYTh HUKE);

3) Mmomueamu cosepuieHus npecmynieHus.

MoTuBaLMS NPECTYNNIEHNIA KaK 3/1EMEHT MeXaHu3ma MX COBepLLe-
HUS ewe 6onee cTabubHa, YeM CcnOcobbl MPeCTYMNHOW AeATeNbHOCTU.
Konebnetca oHa B OCTATOYHO Y3KOM, UCTOPUYECKM Masio U3MEHSIO-
LieMcs AManasoHe — OT IMYHbIX OTHOLLEHUA MeXay cybbekTamu (3a-
BUCTW, PEBHOCTK, ObITOBbIX KOHMIMKTOB®S 1 T.M.), XenaHus yaoBneT-
BOPUTb NPOTVBOMNPaBHbLIM 06pa3oM CBOM JINYHOCTHbIE NOTPEOHOCTY (B
TOM YKC/ie N3BPALLEHHbIE™) 10 coumanbHbIX 1 SKOHOMUYECKUX NPUUMH
KPUMUHANIbHO AeATeNbHOCTM.

B caMOM LUMPOKOM CMbIC/1e BO3MOXHAA MOTUBALUSA NPECTYNIeHUi
ornocpefioBaHa B 06LLEM 1 HEMOCPEeACTBEHHOM 06beKTe MPEeCTynieHums,

7 Cm. 06 aToil npobneme noapobHee: Manviuxun I1. B. O HEOGXOANMOCTYU
pa3paboTkun «ornepexxaroLmx» (MPOrHOCTUYECKNX) METOAUK pacc/iefoBaHus npe-
CTYNNeHUI B chepe S3KOHOMUYECKON [esaTenbHOCTW // YpanbCKas LwKona Kpumu-
HaNNCTUKK : (hOPMUPOBaHME, COBPEMEHHOE COCTOSIHUE 11 MEPCNEKTUBbI Pa3BUTUS.
Ekatepun6ypr, 2007. C. 167-171.

18 BCMOMHUM MOTMBALMIO MEPBOr0 «4OKYMEHTa/IbHO 3a(hMKCMPOBAHHOM0»
ybuiictsa: «/ npuspen focnogp Ha ABenis U Ha Aap ero, a Ha KavHa v Ha fap ero
He npu3spen. KavH CuibHO 0ropyuunsics, U NOHMKMNO 1o ero. U... socctan KanH Ha
ABensl, 6pata cBoero, 1 youn ero» (bbiT.: 4).

19 Hanbonee xapakTepHbIMY MPUMepPaMu 3TOro ABSETCA MOTUBALMA fedTe lb-
HOCTU CEPUMHbIX CEKCYaNlbHbIX MaHbSKOB.
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4TO W NpegonpesensieT YrofoBHO-NPaBOBYH KlacCU(MKaLMIO NpecTyn-
NEHWA B HaMMEeHOBaHWAX pa3fenos u rnas OcobeHHol Yactn YK (Ha-
npvmep, pasgen «lpecTynieHns NpoTUB IMYHOCTU» BK/IHOYaeT B Cebs
rnasbl «[MpecTynieHns NPOTUB XXMU3HU U 300P0BbsA», «I1pecTynsieHuns
MPOTMB NO/IOBOI HENMPUKOCHOBEHHOCTY M MOI0BON CBOOOAbI IMHHOCTU»
N T.4.; pasgen «pecTynneHns B ciepe 3KOHOMUKIY COLEPXKUT /1aBbl OT
«[pecTynneHns NpoTUB COBGCTBEHHOCTU» A0 «[MpecTynneHus npotTus
VNHTEPECOB CMY>XObl B KOMMEPYECKUX U VHbIX OpraHusaumsx», U T.4.).

HenocpefcTBeHHas MOTMBALMA COBEPLUEHUA MPECTYNeHns TOro
W1 MHOTO BMAA TaKoBa, Kak 3aKOH NpefonpesenseT AeicTBus cyobek-
Tano ee peanunsauumn. OfHW LelicTBMA NPeCcTynHUKa 6yayT — Npu coBep-
LeHNM YOMIACTBA C LieNblo 3aBNafeHnst MMYLLECTBOM NOTEPMEBLLEro;
APYTrue — Npy COBepLLEHUN YOuIAcTBa (MOXET ObITb, TOFO XKe NOTepPMeB-
LLEro 1 B TEX XXe YC/IOBUAX) N0 CeKCyabHbIM MOTUBaM. To e camoe
MPOC/IEXMBAETCA NPU U3YHEHUN MeXaHN3Ma COBEPLUEHNSA KBAPTUPHbIX
KpaX: ec/im MOTVMBOM COBEPLUEHUS KpPaXKu ABNAETCA 3aBnafeHue on-
pefeneHHbIMU NpegveTamy (aHTUKBapuaToM, KapTrHaMu, opAeHamu,
MOHEeTaMn 1 Apyrumy 06beKTaMm HyMU3MaTUKU U T.4.), NPECTYMHUK
OyneT coBepLuaTb Ha MeCTe NMPOUCLUECTBUSA OLHW LENCTBUSA, KOTAa Xe
MOTMBOM €€ ABNAETCH «B3ATb, YTO MOMAAETCA NOJ, PyKy» — Apyrue.

BTopbIM MoCTynatom, CTPYKTYpPUPYHOLLMM MparMaTuyeckmne OCHO-
Bbl KPYMUHAIMCTUYECKO METOAMKM, Ha Halll B3rNA[, BbICTYNaeT cre-
aytoulee coobpaxeHune. TWUMoBble [eWCTBUSA, KOTOPble MPECTYMHUK
BbIHY>K/IeH COBepLUaTh Mpy NPUIOTOBNEHUN, UCMO/THEHWN Y COKPbLITUN
NPecTynyieHNss KPUMUHaIUCTUYECKN ONpPeAeseHHOro Buaa, ero Mmo-
TVBbI N CNOCOObI BbINONHEHNS HEM36EXHO U HEYKOCHUTENBbHO BeayT
K BO3HWKHOBEHUIO XapaKTepHbIX CMefjoB Ha 00beKTax, COOTBETCTBY-
OLLMX NPECTYM/IEHNAM 3TOrO BAA, X MOTMBALMI 1 crnocobam peanu-
3auMn, MHbIMK CnoBaMu, 06YCNOBNMBAKOT MexaHW3M Cefoo6pasosa-
HMA KaK OObEKTMBHO BO3HMKAIOLLErO OTPaXXeHUs (0TOBpaXKeHUs) Me-
XaHu3Ma camoro CoBepLUeHNs NpecTynsieHns. PesynbTarbl 3TOro npo-
Liecca OTpaXKeHWs BO3HMKAIOT M CYLLECTBYHOT 06BbEKTVBHO, BHE BO/IN U
CO3HaHMA BOCMPUHUMAIOLLMX UX CYObEKTOB.

MonyTHO 3aMeTVM, YTO Mbl HE MOXXEM COIIACUTLCA C YTBEPXKAEHN-
em B. B. HukonaitueHKo, YTO «COAep)KaHue CO3HaHMs CyOobekTa npe-
CTYNHOV AesTeNbHOCTU HEMOCPEACTBEHHO OTPaXKaeTcs BOBHe U Npej-
CTaBNseT coboli MexaHu3m cnefoobpa3oBaHms»?. Bce e ero, no Ha-

2 Huxonanuenxo B. B. YKka3. cou. C. 131.
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LLIEMY MHeHWH0, 06pa3yeT He CaMO CO3HaHMe CyObekTa, a ero AeicTBus;
MMEHHO OHW 1 BeAyT K CNeao06pasoBaHuio.

OHW, 1 TOMbKO OHW, MO3BO/IAKOT PEKOHCTPYMPOBATL MEXaHW3M CO-
BepLLEHWA NPECTYMN/EHNs, CO3L4aTb af,eKBATHYHO ero Mofefb. A «MMeH-
HO B MOZENV MexaHu3Ma MpecTyrnieHus, — CrpaBes/IMBO OTMeYaroT
FO. IN. FapmaeB n A. @. Jly61H, — UMEOTCS Takne CBOMCTBA U UX OTHO-
LUEHWS, CNeLCTBUSA KOTOPbIX MO3BONAT POPMUPOBATL CTPYKTYPY KOH-
KPETHOI MeTOAUKM paccnefoBaHna»?L,

34ecb, [ymMaeTcs, YMECTHO elle OfHO HebOosbLIoe OTCTYIJIEHME.
Bcerga — co BpemeH KanHa 1 ABensi — Ha MecTax NpecTynieHuin oc-
TaBa/MCb OTMEYaTKN MasbLeB PyK; C MOMEHTa BO3HUKHOBEHUSA OrHe-
CTPeNbHOT0 OPYXKMS Ha UCMO/b30BaHHbIX 6oenpunacax (agpax, nynsx,
rnmnb3ax) BCerga 0CcTaBa/IMCb TPACOIOrMYeckKmne 0TobpaKeHns 0Co6eH-
HOCTEI BHYTPEHHEro KaHasna CTBO/Ia; MUKPOYaCTULbl O4eXK bl Hanaja-
IOLLLEro Bcerga nepexoauny Ha ofexzay nocrpajasLlero (M HaobopoT)
KaK CneACTBME KOHTaKTHOrO B3aVIMOAENCTBUA MEXAY 3TUMK NMuamMu
(pa3ymeeTcs, ecim TakoBOE MMeNI0 MecTo). Ho noka He 6bInin co34aHbI
1 pa3paboTaHbl OCHOBbI JaKTUNOCKOMUK, CyAe6HON 6anNCTUKK, 3KC-
NepTun3bl «HaNOKeHUs» (UCCNefoBaHNA MUKPOYACTUIL, BELLECTB U Ma-
TepuasioB) 1 He CO3LaHbl COOTBETCTBYIOLLME METOAVKY UCC/eL0BaHNS
3TUX BMIOB MH(OPMaLMK, OHa He MpeAcTaBnsana MHTepeca Ans creso-
BaTesieil; bblna «BeLblo B cebex», XOTA, KOHEYHO e, BO3HMKaia U cy-
LLleCTBOBas1a 0ObEKTUBHO.

Mo Mepe TOro Kak KPpUMUHANWUCTUKA He TOMbKO OCO3HaeT 3Hauu-
MOCTb OT/e/IbHbIX Pe3y/bTaToB TaKoro OTPaXeHUs 4S9 paccnefoBaHus
MPeCTYN/IeHNA, HO 1 CO3L4AeT METOAMKMN n3BMeYeHUs (0OHapy>KeHus,
(hmkcauwmm), nccnefoBaHMA U UCNOMb30BaHNSA BO3HMKaKOLLEW MH(opMa-
LMK, 3Ta ee YaCTb OCMbIC/IMBAETCA KaK C/efibl NPEeCTynieHns. ViMeHHo
UX 1 ByfeT LieneHanpas/ieHHO UCKaTb, & 3aTeM «repepabdarbiBaTb» (U3bl-
MaTb, UCCNeLoBaTh U T.4.) CrefoBatesib. «4acTb UH(OpMaLMK, — BEPHO
nuwet 06 atom J1. A. CyBOpOBa, — 0CO3HAETCS CreaoBaTenieM Kak Crnef
npecTynneHns N1LWb TOr4a, Koraa OH BOCMPUHUMAET ee UMEHHO B 3TOM
KayecTBe, a Hayka KPYMUHa/IMCTMKA UMEET METOAMKM 0BHapyXeHus,

2 apmaes 0. I1., Jlyoun A. @. Yka3. cod. C. 57. Obpatm BHUMaHWE: eLLe
B. M. LLlaBep nepBOHa4anbHON 3afayeil METOAMKM CUMTa «C HanbOMbLLEA TOY-
HOCTbIO YCTaHaBNMBaTb, rae 06bIYHO OCTATCA CMefbl MPECTYNAeHUin JaHHOTo
BUZa». A peLLeHWe 3TOI 3afaun, pasymMeeTcsl, HEBO3MOXHO 6e3 YACHEHUs Mexa-
HU3Ma COBEpLUEHUS 3TUX MPECTYMN/IEHU, CO3AaHUsA NX afeKBaTHbIX MOAENeA.
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(h1KcaLmm, U3BeYeHNs 1 UCNOMb30BaHNS BO3HUKAKOLLEA NH(OpPMALIMK
(4acTv OTpaXkeHWs) B YrosoBHO-NPOLECCYasIbHOM J0Ka3blBaHNN»?2,

MpoLecc 0CO3HaHWUA KPUMUHAIMCTUYECKOTO 3HaYeHUs Bce 60/b-
LLeld YacTn 06bEKTUBHO BO3HUKAIOLLEN MH(OpMaLn — NepMaHeHTHO-
noctynartesieH. XapakTepHbIM NMPUMEPOM 3TOr0 AB/ISETCH, HaNpuMep,
MosiB/IEHNE MOHATUSA BUPTYa/IbHbIX CNEA0B NPECTYNNeHUs, 0CHOBaHHO-
ro Ha TOM, YTO OCO6EHHOCTN KOMMbIOTEPHBIX (BbICOKNX 3/1IEKTPOHHBIX)
TEXHOMOIMIA, UCMOMb3YeMbIX 3a4acTyt0 Ha Pas/iMyHbIX CTagusax npe-
CTYNHOW [eATeNbHOCTM (0T NPUroTOBNEHNS K COBEPLUEHUIO NMPecTyn-
NEHNs [0 ero COKPbITUSA), BHE 3aBUCUMOCTM OT XKefaHus nonb3osare-
NS BNEeKYT BO3HVWKHOBEHVE WH(OPMALMKN, KOTOPYK MOXHO WCMO/b-
30BaTb B KPUMUHAIUCTUYECKMX LensxX. BupTyanbHble cnefbl, nuwet
B. A. MelLepsikoB, OAHMM W3 NePBbIX 00PATMBLLWIA BHUMAHWE Ha 3Tu
0CO6GEHHOCTH, CTb CNedpl, COXPaHSAOLLMECS «B MaMATN TEXHUYECKUX
YCTPOICTB, B 3/IEKTPOMArHUTHOM MOJ1e, HA HOCUTENIAX MaLLMHOYMTa-
eMol MH(opMaLLMK, 3aHUMAOLLLEH NMPOMEXXYTOUHOE MOOXKEHNE MEX-
Ay MaTepuanbHbIMU 1 naeanbHbIMU»?, VIMEHHO Ha 3TOM, B 4aCTHOCTH,
OCHOBaHbI BCE Yalle MCMo/b3yeMble NPy paccinefoBaHUM NpPecTynie-
HUIA 0COBEHHOCTM MOBWILHON COTOBOI CBSA3W — OT YCTaHOBNEHNS (haK-
Ta CBA3N [BYX abBOHEHTOB MeXay COO0M [0 OnpefeneHns C BbICOKON
TOYHOCTBKO MeCTa HaXOXAEHNA KOHKPETHOro MOGWUILHOIO TesledoHa,
y4acTBYIOLLEro B NeperoBopax.

O6yCnoB/EHHbIE MEXaHN3MOM COBEpPLUEHUA NPeCTYMNIeHNSs, OTHO-
CALLErocs K onpefenieHHoOMyY BULY, MatepuasibHble U naeanbHble cre-
[bl OTPaXXatoTCH HA COOTBETCTBYIOLLUMX MaTepuasibHbIX 06beKTax u B
namMsaTV Tak U1 MHaYe BOB/IEYEHHbIX B OPOUTY COBEpPLUEHMS NPeCTyn-
NeHuna nny, (NoTepnesLUnX, ceugetenein). O4eBMLHO, YTO KOIMYECTBO
NX PasfIyHO 1, BUAUMO, KOHEYHO 4115 COOTBETCTBYHOLLErO pacc/eso-
BaHWIO KOHKPETHOIO NPECTYN/IEHNS YPOBHS Pa3BUTUA KPUMUHAINCT K-
KW: MO NPEeCTYNIEHNAM OLHOr0 BUAA BO3HWKaET 60/IbLLIOe KOIMYeCT-

22 Cyeoposa JI. A. VineanbHble cnefibl B KpuMuUHanmcTuke. M., 2006. C. 22.

2 Mewepsxos B. A. TpecTynneHns B chepe KOMNbOTEPHO MHopmaumun. Bo-
poHex, 2002. C. 102.

206 aTOM CM.: Baes O. A., Mewepsaroe B. A. O BOMOXHOCTAX UCMO/b30BaHUA
0COOEHHOCTEN COTOBO CBA3W AN PACKPbITUSA U pacciefoBaHUs NPeCTYNIeHWiA //
BopoHexcKne KpMUHannMCcTuYeckre YteHuns. Boin. 7. BopoHex, 2006; Onu orce.
icnonb30BaHWe MHOPMALMN COBPEMEHHbIX CUCTEM MOOMIbHBLIX KOMMYHUKaLWA
B paccnefoBaHnM NpecTynneHuin // be3onacHoCTb MH(OPMALMOHHBIX TEXHOO-
ruii. 2006. Ne 1.
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BO CNefoB MaTepuanbHbIX (MpUMepoM SBASETCS CrefoobpasoBaHme
OT HACW/IbCTBEHHBIX MPECTYMNIEHWA); N0 Apyrum (Hanpumep, LO/MK-
HOCTHbIe N CNy>XebHble NPecTynneHns) — CnefoB niaeasnbHbIX. Tak
e 06CTOMT [ieN1o COo criefamu, OTPaKatoLWYMN yyacTue OTAe/NbHbIX
NAL, B COBEPLUEHUM MPECTYN/IEHNS, HOCALLEro rpynmnoBoi XapakTep:
[eCTBUA UCMONHUTENS, KaK NpaBuio, BNeKyT BO3SHUKHOBEHUE Cle-
[0B MaTepuasibHbIX, TAKUX Xe ero MHTeNNeKTyabHbIX COy4YaCTHUKOB,
KakK opraHu3atop v NoACTpeKaTesb, — Yalle BCero b naeanbHbIX
cnenoBs?.

Cka3aHHOe M03BONSET C(HOPMYNMPOBaThL CrefAytoWwuiAi nparmaru-
YecKuii nocTynar. TUNoBble AeNCTBUSA, HEOOXOAMMbIe A4S coBepLue-
HUA NPecTyneHns OnpeLeNeHHOro BUAa, a NMOTOMY, Kak MOKasaHo,
06ycnoB/mBatoLLMe BO3HVKHOBEHWE TUMOBbLIX C/IEL0B Ha TUMOBbIX A/15
TOro 06beKTax, C MeTOLOMOMMYECKOV TOYHOCTBIO MpeanonaratT BO3-
MOXHOCTb UX 06HapY)XXeHWs, N3BMIeYeHNs, UCCef0BaHUA U UCMOMb30-
BaHWsA TUNOBLIMW LECTBMAMM CNELO0BATENSA U APYTUX JIUL, N OPraHoB,
OCYLLeCTB/IAIOLLMX YrONOBHOE Mpec/iefoBaHve (Kak Hekorga 3ameTun
I". Nordenno, «npeasuaeHHoe AOMKHO 0BHAPYXUTb).

OCHOBHbIMW 13 3TUX TUMOBbLIX AENCTBUIA ABNAKOTCA (UTO OYEBMA-
HO) CNefCTBEHHble AENCTBUA U CyaebHble [elCTBUSA CNEeACTBEHHOIO
XapakTepa, UCYeprbiBatOWMIA NepeyeHb KOTOPbIX pernameHTUpoBaH
Yr0/I0OBHO-MPOLecCyasibHbIM 3aKOHOM (& TaKXe pag, Apyrux meponpus-
TUIA, NpesycMOTpeHHbIX YTIK, Hanpumep, M3BeYeHe UHQopmauum
N3 <MHbIX JOKYMEHTOB», U T.4.).

Hanomuum, yto YTIK onocpefoBan CregytoLlyto cuctemy cnep-
CTBEHHbIX AeicTBuiA: 1) gonpoc (06BMHAEMOro, NoA03peBaeMoro, fno-
TepnesLUero, CBMAETENA, IKCMepTa U CneymnanncTa); 2) o4Hast CTaBKa;
3) HazHa4yeHne 1 MPOM3BOACTBO 3KCMepTm3bl; 4) ocmoTp (MecTa Mpo-
UCLLECTBMS, XUNMLLA N MHOTO MOMELLEeHWs, Tpyna, NpeaMeToB U Ao-
KYMEHTOB); 5) 0CBUAETENbCTBOBAHME; 6) 00bICK (B XXUIULLE, B UHOM
MOMELLEHWW, NNYHBIRA, HA MECTHOCTK); 7) BbleMKa (00bl4Hast, LOKYMeH-
TOB, COAepXallinMX roCyAapCTBEHHYHO TaiiHy, MO4YTOBO-TeserpadHbIX
COO06LUEHWNIA; 8) CNeACTBEHHbIN 3KCMEPUMEHT; 9) npeabsBieHve 4/is

% [/IMeHHO MO3TOMY, Ha Halll B3r/1s[, CTO/Mb HAaCyLLHO HeoBXoaMMa Hesameann-
TeNbHasi NPaBoBas fieranmsauys CAENOK ¢ NpaBocyamem, 6e3 Yero, Kak aTo y6eau-
TE/IbHO MOKa3bIBaeT MEXAYHAPOAHbIN OMbIT, BbISBNEHWE U M306MYEHNE VHTEN-
NEeKTyarnbHbIX COy4YaCTHUKOB NPECTYN/EHNI NPaKTUYECKN HEBO3MOXHO.
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ono3HaHms; 10) NpoBepKa NoKasaHuii Ha MecTe; 11) KOHTPO/b 1 3anmuchb
TeNeOHHbIX M MHbIX NEPeroBopoBZ.

KOHEUHO, HET COMHEHMIA, UTO B MPOLLECC YTOMOBHO-NPOLIECCYa/bHO-
ro MccnefoBaHUs NPeCTYN/eHNIA, B TOM Y1cne (2 MOXET 6bITb, 1 B Nep-
BYHO 0Uepe/ib) IOMKHOCTHbIX U CYXKEBHbIX, X PACKPbITUS U paccneo-
BaHWS BCe aKTUBHEI BOB/IEKatOTCSl pesynbrarbl OﬂepaTVIBHO-pO3bICKHO|7|
[eATeNbHOCTU. B X0ofle Hee MHULMATVBHO UM MO MOPYYEHIO Cief0Ba-
TeNsl COOTBETCTBYHOLLMMI CrELMAUKe 3TOl AeSTeNbHOCT METOAAMM 1
CpefcTBaMM 0GHAPYXKMBAIOTCS W M3BNEKAKOTCS 3T XKe TUMOBbIE CMeAbI.
Ho, KaK 13BeCTHO, MCMosib3yHTCA OHM B YTro/10BHO-MPOoLECCya/ibHOM A0-
Ka3blBaHUW LWL B TOM C/y4ae, eC/1n OTBEYAKOT Tpe6OBaHl/|ﬂM, npeab-
ABNAEMbIM K [AOKa3aTe/ibCTBaM, a MNOTOMYy 4allle BCEro onocpeayrTcA
NyTeM CNeACTBEHHbIX JeNCTBUIA (AONYCTUM, CNeACTBEHHBIM OCMOTPOM
BMAEO- UM ayamo3aniucK, OCyLLLeCTBIEHHON B npouecce OP/, 1 nprnob-
LLIEHHOIA K [IeNy B KaueCTBe BELL|eCTBEHHOrO [0Ka3aTe/bCTea, U T.1.).

Mpo6/eMbl NPeaenios UCMob3oBaHUs pesynbtatos OPL B cyae6-
HOM [0Ka3blBaHW B CUTYy NX MOBbILUEHHON 3HAYMMOCTN aKTUBHO 006-
CY)KAOTCA B KPUMUHANIMCTUYECKON nnuTepatype. BrnonHe oveBUaHO,
4YTO NO HMM BbICKa3aHbl Pa3/inyHblE MHEHUA.

He cuumas 30ecv HeoOXo0umvlM 6KIOUAMbCSA 8 OAHHYIO OUCKYC-
cuio, mem He MeHee, He MOJCEM He 0Opamumv GHUMAHUSL HA Cledy-
IOWYI0 PENnUKY, HPO36YUAGULYIO CO CIPAHUY AKAOEMUUECKO20 HCYPHA-
na «locyoapcmeo u npasoy: «Yzonosnoe cyoonpouzeo0cmeo 6 cuiy
C60€20 KOHCep8AmuMa U YA36UMOCHU OMHOCUMCS He008EPUUBO K
CBEOCHUAM, YCTNAHOBIEHHbIM 8 PAMKAX UHOU OesimelbHOCmU (8 OaH-
HOM ciyyae umeemcsi @ 6udy onepamuHo-po3biCKHAS 0esMenbHOCb.
— O. B.). Tax npoucxooum nomomy, ymo 6 CO3HAHUU IOPUCTHA CYUjec-
meyem y8epeHHOCMb, 4mo 00HO JUllb COOMOOeHUe Hopmbl MOdICem
obecneuums 00CMOBEPHOCIb PE3YIbMAMA. .. U ROMOMY OOTLUUHCNEY
aooeti, no crabocmu dyxa (!!! — O. b.), Heobxooumo «obvexmugHoe
060CHOB8aHUEY, HA KOMOPOe MOJICHO onepembcst. Kozoa-mo amo 6vina
«eons 60208y, celnac — nopma (popma) zaxonar”’. He 6epemcs cka-

% Cm.: Hlepghep C.A. CnefcTBeHHble felicTBUA. CUCTeMa M NpoueccyanbHas
thopma. M., 2001; Ezo swce. CnefCTBEHHbIE AelicTBMS. OCHOBaHUS, NpoLeccyab-
HblIli MOPSAOK M A0Ka3aTeNbCTBEHHOE 3HaueHne. M., 2004,

2 papanos A. M. VIcnonb30BaHWe pe3ynbTaToB HerfacHbIX Cnoco6os cobu-
paHVs [oKa3aTe/bCTB B YrO/IOBHOM CyL0NpPOM3BOACTBe // TocynapcTBo v npaso.
2007. Ne 8. C. 64.
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3dms, 4eco 6 Smux cioeax 60]Zbu4€.' 6aHaﬂbH020 6blm06’020 Heeedrcec-
mea Uuiu npocmoeco 6Yi1bcadpPpHO-HUSUIUCIUYECKO2O0 ONMHOULEHUA K 3a-
KOHY...

3Has rHoceonornyeckre BOSMOXHOCTU KaXKAOro U3 CNefCcTBEHHbIX
N OpYrmx JeicTBUIA U MeponpusTUA MO COOMPaHMIO, UCCNeA0BaHNIO
M UCNOMb30BaHNIO OTAE/bHLIX BUAOB CMEf0B NPeCTyn/eHNs, BO3HM-
KatoLmx (MOBTOPMM) Ha TUMOBLIX O0O6BLEKTAX M TUMOBbIX MO CBOEMY
KPMMUHaNMCTUYECKOMY COAEPXKaHWUI0, BO3MOXHO 6e3 0c060ro Tpyada
COCTaBMTb MX HAbop, MMHMMa/IbHO HEOOXOAMMbIV ANs MPOM3BOACTBA
paccnefoBaHUs KOHKPETHOrO MNPecTynieHns KPpUMUHaIMCTUYECKN-
ornpeseneHHoro emga. MoXHo, Ha Hall B3rnsj, C YBEPEHHOCTbHO KOH-
CTaTupoBaTh CrefytoLlee: YemM pasHoobpasHee MexaHW3M cnegoobpa-
30BaHus, YeM 6O/bLLIEE KOMIMYECTBO 0OLEKTOB, HA KOTOPbIX OCTAKOTCH
crefbl, OTpaXKatoLLme MexaHU3M COBEpLUEHUS NPeCTYNIeHns onpege-
NEHHOT0 BMAa, CYLLIECTBYET, YeM pa3HOOOpasHee U CTabu/bHee caMm
3TV cnefbl, TeM 60/bLIMMM BO3MOXHOCTAMU pacronaraeT c/iefoBate/lb
A1 nepepaboTKM MexaHu3ma criefoo6pa3oBaHns U, CNeaoBaTesbHO,
[J151 PacKpbITUA U YCMELIHOrO pPaccnefoBaHna aTUX MPecTynaeHuid.
HanpoTWB, 3TO XXe 0OCTOATENbCTBO CYLLECTBEHHO YCIOXKHSAET feATe lb-
HOCTb afjBOKaTa Mo 3aLiuTe CBOEro KA1eHTa OT YrosioBHOrO Npecneso-
BaHWA B COBEPLLEHWIN TAKOr0O MPeCTyn/ieHuns.

VIMEHHO NO3TOMY PacKkpbITUE W pacc/iefoBaHNe YMbILLEHHbIX
YOMICTB, KaK 3TO Ha MePBbIil B3rMSA HE BbIMMAAUT NapafoKcanbHbIM,
3HAUYUTENbHO APMEKTUBHEE, YeM, CKaXKEM, B3ATOUHUYECTBA, KBApTUP-
HbIX KPaXX 1 MHOTMX NPecTynieHni Apyrux Bugos. Jeno B TOM, YTO B
pe3ynbTate CoBepLUeHUs YOUIACTBA Cefbl BO3HUKAKOT, KaK MAHUMYM,
Ha cnefytowmx obbekTax: 1) Mecto NPoUCLLECTBUS; 2) TeNo U Ofex-
fa nornbwero; 3) opyaue NpectynneHus; 4) MOTUB NPECTYMNEHNS;
5) Teno v oaexaa NCNonHUTens youincTea; 6) naeansHble cnebl (B Na-
MATW CaMOro youiilbl, o4eBUALEB, APYruX ceuaetenein). Cnefbl 3Tu
BeCbMa pa3HO06pa3Hbl 1 AOCTATOUHO YCTOMUMBBI.

B pesynbrare Xe, Hanpumep, B3ATOYHUYeCTBA (M B COOTBETCTBY-
toLeli MHTepnpeTaLmMmn nNto6boro MHOro YMbILWIEHHOTO NPeCcTyn/eHns
Mo AO/MKHOCTU 1 cyXbe, KONMYeCcTBO CeLOBOCIPUHUMAIOLLMX 06b-
eKTOB B[BO€ MeHbLUe: 1) JOKYMEHTbI, B KOTOPbIX OTPasw/ioCh fenc-
TBUWE, BbINO/IHEHHOE AO0/HKHOCTHBLIM JINLOM 32 B3ATKY; 2) npegmet
B3ATKU; 3) naeanbHble cnefbl B BUAE, INaBHbIM 06pa3oM, NoKasaHWii
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B3ATKOZATENA, NOCpefHuKa, B3aTKononyyarens. MexaHnsm cosepLue-
HWA KBAPTUPHBIX KPaX, B Lie/IOM, OTPaXXAeTCA B TAKOM Xe KONMYecTBe
(HO, ecTecTBEHHO, UHbIX) 0OLEKTOB: MECTO MPOUCLLECTBUS; MOXULLEH-
Hble NpPeAMeTbl; NaMATb NOTepreBLLEro, CaMmoro NPecTynHKKa, CBuae-
Tenei, KOTopbIM 6bInn NepesaHbl NOXMLLEHHbIE LLEHHOCTW.

BoT noyemy MpoLEHT pacKpbiBAEMOCTU YOWUIACTB 3HAYMTENbHO
BblLLE, YEM KBAPTUPHBIX KPaX, & 60/bLUNHCTBO (PAKTOB B3ATOUHUYECT-
Ba ¥ KOppynuun nn6o BooOLLE OCTAKTCA NaTeHTHbIMK, MO0 Yronos-
Hble Zief1a Mo HWUM [I0 Cyfa «He [OXOAAT».

[oBOps 0 MexaHW3Me Cnefloobpa3oBaHus, CriedyeT Takxe obpaTuTb
BHUMaHWe, YTO OTCYTCTBME HEeoOXOAWMMOro Cnefa — 3TO TOXe Cheg.
OHO MOXET YKa3blBaTb Ha TO, YTO:

BO-NepBbIX, B KOHKPETHbIX YC/OBUAX (KOHKPETHOW KPYMUHAIBbHOM
cuTyaummn) y nnua He 6b110 HEO6XOAUMOCTY B HEKOM TUMOBOM /19 Me-
XaHu3ma COBepLUEHNs 3TOro BuAa NpecTynneHuid aenctsum. Hanpu-
Mep, OTCYTCTBWE C/efj0B B3/IOMA [jaeT OCHOBaHWe NPeanonoXunTb, YTo
KpaXka, COBEpLUEHHas 13 JaHHOro NMoMmeLLeHns (eciv cam (akT ee co-
BEPLUEHWS COMHEHWIA He BbI3bIBAET), TOr0 OT MPECTYMNHMKA He Tpebo-
Bas1a, B YaCTHOCTU, COBEpLLEHaA INLLOM, UMEIOLLMM B HEro CBOGOAHbIN
poctyn;

BO-BTOPbIX, HEN30EXHO BO3HUKLLNE CNefbl YMbILLIIEHHO UK MO He-
OCTOPOXHOCTU MOC/E COBEPLLEHUSA MPECTYNNEHNS YHUUTOXEHbI (CKa-
YXEM, OTCYTCTBWE OTNEYaTKOB MasbLIEB HA OPYAWUWN NPECTYNEHUS, Cre-
0B 06yBM Ha MeCTe NPOUCLLIECTBUSA, U T.N.);

B-TPeTbUX, Cefbl NONPOCTY He 06HapYXXeHbI CNefoBaTesieM no pas-
NINYHBIM MPUYMHAM, B TOM YKC/IE M3-3a HernpoeccMoHannm3ma, HesHa-
HWA UM METOLMYECKMX OCHOB paccnefoBaHWs MPecTymnieHuii AaHHo-
ro Bufa, He3HaHWUsA TOro, Ha Kaknx 06beKTax eMy HeobX0AMMO UCKATb
CNnefbl, ¥ B YeM COCTOUT UX KPUMUHASIMCTUYECKAA U [l0Ka3aTeNIbCTBEH-
Has CYLLHOCTb. 3aMETUM: B OTAE/bHbIX CyYasX KPUMUHaIUCTUYECKM
3HaYMMbIe Criefipl Ha U3bATBLIX CriefoBaTenieM 06beKTax MOryT 0CTarbes
NaTeHTHbIMM B pe3y/ibTate MeTOANYECKN HEKAYeCTBEHHOIO U MoBep-
XHOCTHOIO WX WMCCNeAoBaHWs B paMKax Ha3HauyeHHbIX CriefoBaresiem
aKcnepTus;

B-YETBEPTbIX, HAKOHEL, eC/IN BCE BbllLeyKa3aHHbIE 06CTOATENIbCTBA
NCKNoYatoTCA (He06X0AMMOE [e/iCTBME [NA COBEPLLEHMA NpecTyne-
HWSA MO UMEOLLIMMCS CBEAEHVAM Oblfo MPOU3BELEHO; Crefibl OT HEro He
YHUUTOXA/IUCb; BCE BO3MOXHbIE AENCTBUSA M0 UX BbISBNEHUIO U UCCe-
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[0BaHN0 OblIN CBOEBPEMEHHO M Ka4eCTBEHHO MPOU3BEAEHbI), TO OT-
CYTCTBME HEOOXOAMMOrO Crefia AaeT OCHOBAaHWE BbIfBMHYTb BEPCUIO,
CTaBALLYO NOZ COMHEHMe caM (PaKT COBEepLUEHUs NPecTynaeHns Moo
CyLLEeCTBEHHbIE 06CTOATENIbCTBA NOC/IEAHETO.

Hanpumep, ecnun notepneBsLUas B CBOMX NMOKa3aHWAX COOOLLAET, YTO
HaCWUNbHUK NPUYMHWA el TeNnecHble MOBPEXAEHWS, a cyaebHo-Meau-
LIMHCKasA 9KCNepTM3a TakoBbIX Ha Tefie MOTepreBLUEein He 06HapYXXuna,
TO 3TO CBMAETENLCTBYET O TOM, YTO NGO U3HACKMIOBaHME BOOOLLE He
MMENo MecTo, MO0 He ObII0 CBA3AHO C MPUMEHEHMEM (PU3NYECKOrOo
Hacmnmusa, 1 NOTOMY MOKasaHWs NoTeprnesLUeii 06 3TOM HeLOCTOBep-
Hbl. YCTaHOB/IEHHAsA CMEACTBEHHLIM 3KCMEPUMEHTOM HEBO3MOXHOCTb
MPOHUKHYTb Yepe3 06HAPY>KEHHbIV NPOSIOM B NOTO/IKE B NOMELLEHME,
13 KOTOPOrO, COMNAcHO 3asiBNEHMIO, Oblna COBEpLUEHa Kpaxa, AenaeT
BMo/IHe 0O60CHOBaHHON BEpCU0 06 MHCLEHMPOBKE 3TOr0 NpecTtynse-
HWSA 3aMHTEPeCOBaHHbIM B TOM /IULLOM.

He MeHblLe UCKaXXaeT TUMOBOM MexXaHW3M Cefo0o6pa3oBaHns Ha-
Nnumne cnefoB, He 00yCNOBMEHHbIX TUMOBLIM MeXaHW3MOM COBepLLe-
HWA NPeCTYNNEHNS TOro BUAA, K KOTOPOMY OTHOCUTCSA pacc/iefyemoe.

CyLecTBOBaHe UX C NparMaTnyecKMX NO3nLMIA MOXXHO 0GBbACHUTb
HECKO/IbKUMUN npuymHamu. TMpexae BCero Tem, YTO OHW K COBepLue-
HUWIO NPECTYN/IEHNs OTHOLLEHNS BOOOLLE He MMELOT (BO3HUKIN [0 UK
rnocse TOro) 1 NOToMy, Mo 60/LLLOMY CHETY, K MEXaHV3MYy COBEpLUEHUA
MPECTYNNEHNS He OTHOCATCS, CNejaMun NPECTYNIeHUs He ABNAOTCS, a
NNLWb Ha OMpefe/ieHHOM 3Tare paccnefoBaHnst BOCMPUHMMAKOTCS Cie-
[oBaTe/leM Kak TakoBble. «$1 3Hat0 cryyau, — nucan eule MaHc pocc,
— B koTopbIX C. C. (cyne6Hblii cnefosate/b. — O. B.) ONUCbIBa C ca-
MOV NefaHTUYHON TLLATENIbHOCTHIO MOMOXKEHWE Tpyna v NPUXOAN K
OCTPOYMHEMLIMM 3aK/FOUEHMAM, KaK BAPYT NpY fa/bHelLeM paccre-
[0BaHNN 0Ka3bIBaN0Ch, YTO TPy A0 nNpubbiThs C. C. 6bin NepeBepHYT U
OCTaB/IeH B 3TOM MOJIOXEHNN MOCTOPOHHUMMU NOGO0MbITHBLIMU TULLAMM.
B oaHOM e aene Ha NpeaBapuTeNbHOM CNeACTBUN GOMbLLIOE 3HAYEHNe
MpW 0CMOTpE Tpyna NpuaaHo 6bIN0 HaiaeHHOMY Ha Tpyne NgKaKy, HO
3aTeM BbISICHU/IOCh, YTO MUKAK OblT HAKUHYT Ha TPyN 415 TOro, YTO6bI
136aBMTb MPOXOXKMX OT CTPALLHOTO BMAA Pa3apo6/eHHOro Yepena»?,

ABTOpPY WM3BECTEH CMy4ail, KOrga Ha MecTe youiicTBa Henocpea-
CTBEHHO OKO/I0 Tpyna OblnM 06Hapy>eHbl 06beMHbIE Ccrefibl 06yBMU,

3 I'poce I PykoBoACTBO ANdA CyAeOHbIX cneaosateneli kak cucteMa KpyMmUHa-
nnctukn. M., 2002. C. 158.
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BMOCNEACTBMN NAEHTUMLMPOBaHHbIE C 00YBbiO VBaHOBa (thammnus
n3MeHeHa). JanbHeiillee paccnefoBaHvie nokasano, YTo VIBaHOB HO-
ubto, Oyay4n B CULHOIN CTENEHWN OMbAHEHWA, CMIOTKHY/ICA O TPyn W,
He 3amMeTVB ero, rnowen gasblue. OTMETUM, YTO A0 TOr0, Kak Obln yc-
TaHOB/IEH M M306/IMYEH HACTOSALLMIA YouiiLa, VIBaHOB cofepxkancsa nop,
CTpaxkeli N0 06BUHEHNIO B YOUIACTBE.

W3BecTHbIV KpumuHanueT H. . Mopy6oB B BeCbMa NoyyUTebHOA
KHUre BOCMOMUHAHWIA ONUCLIBAET C/yYaid, Korga rnpu noBTOPHOM OC-
MOTpe MecTa youiicTBa Oblna 06Hapy»KeHa CTpaHuLa 13 XXypHana «Pa-
60THMLA». B pe3ynbTate 60/1bLUON 1 KPONOTINBON paboThl MO NPOBep-
Ke BCEX MOAMMUCYMKOB 3TOr0 XXypHasa B palioHe, rae 66110 COBEPLLEHO
npecTyneHne, 6bi10 YCTaHOB/EHO, YTO 3TOT /INCT BbIPBAH U3 XXypHana,
Mo/ly4aemoro B [JOMe Y4aCTKOBOIO YMNO/IHOMOYEHHOIO Muanumun. byay-
4n B OMNpPeAeNeHHON CTeneHN 3arnof03pPeHHbIM B NPUYACTHOCTU K CO-
BEPLUEHMWIO AaHHOrOo NMPecTynaeHuns, TOT Npu AOMpoce BCIOMHWA, YTO
B IeHb 06HAPY)KeHWs Tpyna nepej Bble3AoM Ha MeCTO 3TOro youiicTea
3aBEpPHYN KyCcoK cana B Gymary, 41 Yero BbIpBas SINCT U3 Kakoro-To
XYpHana, HaxoAmBLUErocs Ha aTaxepke. o fopore OH Cben cano, a
KOrfla BbITaCKMBas TPy, BbITep GyMaroii pyku n 6pocun nog Horu®.

BCrnomMHMM, HaKoHeL,, YeXOBCKMX CrefioBaTesieil, KoTopble, 06Hapy-
XVB Ha MeCTe MCYE3HOBEHMS HeKoero KnsysoBsa LUBEACKYHO CMIUYKY U
Apyrue ynuku, fenany BecbMa 0CTPOyMHbIe (Mo BblpaxeHuto I Mpoc-
ca) BbIBOAbI 06 0YEBMAHO, MO UX MHEHWIO, COCTOSBLLEMCS YOUIACTBE
n youiitax... A B (rHane, Kak 13BecTHO, yOMEHHOr0» HaLLIN X1Be-
XOHbKUM B 6aHe*.

«JlnwHne» cnefbl MOTYT BbiTb TAKXKE YMbILLIEHHO CO3AaHbl Npe-
CTYNHUKOM 1151 BBEAEHWS B 3a61y)XeHWe L, KoTopble ByayT paccre-
[0BaTb 3TO COObITWE, C LeNbH MO0 060CHOBAHUS Ero HEKPUMMHASb-
HOro xapakTepa, MM60, HaNPOTUB, CO3A4aHUA CBEAEHWNIA O COBEPLLEHWN
NPEeCTYN/IEHNS HEKMM He MMEIOLLMM OTHOLLIEHUS K NPECTYN/IEHNIO -
LLOM (B TOM YmC/Ie Nerko no 3TM crefilamM yCTaHaB/IMBaeMbIM). 3aMeTUM,
4TO PeaKo, HO, YBbI, UMEKOT MECTO B MPaKTUKE C/yyan CO3A4aHNA TaKnx
«00OBEKTOB U CNEAOB» He NPECTYNMHUKaMW, a CaMUM MLiaMu, paccresy-
tOLLMMY NpecTynfieHne. B y)ke ynoMUHaBLUIEACA KHUTe BOCMOMUHaHNI
H. . Mopy60B Np1BOANT HECKO/ILKO NPUMEPOB NOLOOHBIX (hasibCuiu-

2 CmMm.: Ilopybos H. U. T1onBeKa ¢ KPUMUHa/IMCTUKON NPOTUB KprMMHana. 3a-
MUCKK CTaporo KpumuHanucta. MuHck, 2007. C. 139.
% Yexos A. I1. LLiBeackas cnuyka // Cobp. cod. : B 12 1. M., 1960. T. 2. C. 144,
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KaLlMi1 N0 NeYasibHO U3BECTHOMY [Ny «BUTEOCKOr0» CEPUAHONO MaHb-
sika MuxaceBuya. log Npeccom ykasaHWii HadasbCTBa, TpebytoLlero
HEMe//IEHHOr0 PacKpbITUA O4YepefHOro y6uiicTBa, B OLHOM Clyyae
06bICKMBaeMOMy Obl/10 NOAKMHYTO (HOTO NOTEPMEBLLENR, KOTOPOE Bbl0
BO BpeMs yOUIACTBA Y Hee B CYMOYKE, a CyMOYKa McYe3na; B ApYyrom
— Y NOL03PEBAEMOr0 U3bA/IN Canoru, C HUX OTINAY TUMNCOBbLIE CNEMKMK,
YHUUYTOXMB Te, KOTOPble OTIUIM Ha MeCTe NPOUCLLIECTBMUSA, U Harpa-
BW/IM Carory NoLo3peBaeMoro 1 CNenku ¢ 3TUX Canor Ha aKCnepTusy.
Ou4eBMAHO, YTO 3KCMEPTbI COBEPLLUEHHO 060CHOBAHHO MPULLIAN K BbIBO-
Ay, YTO MMEHHO 3TUMM canoramu oCTaBfeHbl Cedpl, CAENKN KOTOPbIX
npesfocTaB/eHbl Ha UccnefoBaHue. «llocne aToro 3akyeHus, — nNu-
LIeT Jasiee aBTop, — NPOKYPOpP fa/i CaHKLUMIO Ha apecT, CnefoBatefib
Mosy4Ynn OT 3arHaHHOrO B Yron MOAO3PEBAEMOrO «MPU3HATENbHbIE
MOKasaHus, a Cyabs BbIHEC HE NPABOCYAHbIA NPUrOBOP»3L,

Hanuune cnegos, He 06yCNOB/IEHHbIX TUMOBLIM MeXaHW3MOM CO-
BepLUEHWS NPEeCTYMN/IEHUS ONpeAeneHHOro BMAa, MOXeT 06bACHATHCS
TEM, YTO OHM BO3HUK/W B pe3ynbTaTe AeNCTBUI NPECTYNHMKA, HE06X0-
AVIMOCTb COBEPLLEHMA KOTOPbIX NOMMKON peasin3aumnm mexaHu3ma npe-
CTYN/IeHUA He Bbi3blBasach, M60 UX COBepLUeHVe 6blN0 Npeaonpese-
NEHO HenpeaBuAEeHHLIM A1 NPECTYMHUKA pa3BUTUEM KPUMUHANbHOM
cuUTyauun, nNnbo, HakoHeL, OHW 06YCNOB/EHbI UCKMHOUNTENBHO CYOb-
eKTUBHbIMY, NPOSBMBLLUMMMCS NPW COBEPLLEHNM NPECTYNEHWS CBOAC-
TBaMM 11 0COGEHHOCTAMM INYHOCTIN NPECTYMHUKA.

Mo HaweMy MHEeHWIO, TO/IbKO Ha 3TOM 3Tarne, Ha 3TON ocHoBe (B
MPOTUBOMONOXHOCTb MHEHWIO 60/MbLUMHCTBA KPUMUHANNCTOB) — MOC-
Ne 0CO3HaHMA CnefoBaTesieM TUMOBOrO MexaHW3Mma Cnefoobpas3oBa-
HUA B pe3y/bTaTte COBEepLUEHUs MPeCcTYrn/eHns OnpesesieHHOro Buaa
1 0603HaYeHHbIX Bbllle «OTCTYM/IEHWUN» OT HEro — A1 Cnefosaresns
«BK/IHOYAETCA» JINYHOCTb KOHKPETHOrO MPECTynHWKa, MOAUGULMpPO-
BaBLLEro TUMOBOM MeXaHWU3M Cef006pa3oBaHns. JIMYHOCTb, KOTopas
co3fasia KpUMUHa/IbHYHO cUTyauuio (Mn MUChosb3oBasia onpeseneH-
HYIO CUTYaLMIO i1 COBEPLUEHUS MPECTYNIeHUs). VIHbIMK CloBaMK, Ha
3TO OCHOBE HauMHaeTCs LeneyCcTpeMeHHas NocnefoBaTe/ibHas pe-
KOHCTPYKLMSA MeXaHU3Ma COBEPLLEHMS NPeCTYNAeHNs (HanOMHUM, YTO
Ha NpeAblayLLeM 3Tane peKOHCTPYMPOBa/IOCh CaMo CObbITHE, KOTOpOe
C BbICOKOI [J0N1eil BEPOSATHOCTM ABNSAETCA NPECTYMHbIM), ¥ BOSHUKAKOT
BO3MOYXHOCTV YCTAHOBNEHWS NNLA, €F0 YUMHUBLLETO.

3t [lopybos H. U. Ykas. cou. C. 143.
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[leno B TOM, YTO TWUMOBOW MEXaHW3M COBEPLUEHWS NPECTY/IeHWs Or-
pefeneHHoro Buia A0CTaTOYHO CYLLECTBEHHO TPaHCHOPMUPYETCA MNog,
BO3/EWCTBEM Ha HEro JIMYHOCTM NPECTYMNHWUKA, ero NCUXUYECKUX, WH-
TeNNeKTyasbHbIX, MCUX00rO-(PU3NONOrMYECKX W, HaKOHeL, MpoCTO
(hM3NYECKNX CBOWCTB N OCOBEHHOCTEN; KaK/bliA MPECTYMHUK BHOCUT B
TUNOBOI MEXaHW3M MPECTYMHOrO NOBEAEHNS HEYTO CBOE, /IMYHOCTHOE.
Tak, K npuMepy, 3T IMYHOCTHbIE OCOGEHHOCTY MPeaONpPeaenstoT Mnpo-
CTPaHCTBEHHO-BPEMEHHbIE PaMKX MeXaHV3Ma MPecTyrnHOro noBeseHums,
O4YepyeHHble AECTBMAMI OT Hadasia peasins3aLmm npecTynHoro ymbicnia
(c MOMeHTa ero noaroToBKM K MPECTYN/EHNIO) IO COKPbITUSA MO0 caMo-
ro (hakTa COBEpLLEHMA MPECTYN/IEHNS, IM60 CBOEI NPUYACTHOCTU K HEMY.
A NOTOMY, HECOMHEHHO, MEXaHW3M COBEpPLLEHWS, TaK Ha3bIBaeMOro, Mpe-
AYMBbILLIEHHOTO YOMIACTBA, TLIATE/IbHO NOATOTOB/IEHHOTO, BbIMO/IHEHHO-
0 1 COKPLITOro NMyTeM WHCLEHNPOBKM OMpPeseeHHOro HeKPUMUHaIbHO-
ro cobbITna GyaeT OT/IMYeH OT MexaHu3ma YOuinCTBa, MOXET ObITb, TOMO
e NOTepPneBLLEro, HO COBEPLLUEHHOTO CMOHTaHHO, CUTYaTUBHO.

JIN4HOCTHBbIE (haKTOpbIl, UMEIOLLMECS Y CYObeKTa HaBbIKN UCMO/HE-
HWA TeX WM UHbIX AENCTBUIN NpefonpesenstoT 3a4acTyto U 0CO6eH-
HOCTM CrOCcOb0B pean3aly UM YMbIC/a Ha COBEPLLEHWE NpecTyn/ie-
HWS, UTO aeT OCHOBaHUA [N15 BbIABUXEHWUS COOTBETCTBYHOLLEN Cres-
CTBEHHOW BepCUMN.

K npumepy, cy6beKT, paHee NPOXOAUBLLNIA ClyXK6Yy B MOPCKOI nexo-
Te, C LieNbio YOMIACTBA YCTaHOBUN CaMOAE/TbHOE B3PbIBHOE YCTPOMCTBO
rog, Kanot aBToMoOuNsA Mexay pagvaropom v asurarenem. W. I Pyca-
KOB, NMPOaHasIM3MpPOoBaBLLNIA YTONOBHOE AeN0, pacc/efoBaHHOE Mo AaH-
HOMY (haKTy, nuLeT: «OH [cyObeKT] AelicTBOBaN NPUBLIYHO, UCMO/b-
3ys HaBblKW, MONYYEHHbIE B NMPOLecce apMelicKoi cnyxobl. OfHaKo B
Boopy>keHHbIX C1UNax B3pbIBHbIE YCTPOWCTBA YCTaHAB/IMBAKOTCA TaKM
06pa3oM, YTO6bI HaMpaBATb B3PbIBHbIE SHEPTUIO Y MOLLHOCTb BBEPX.
[N [OCTVXXEHWS XKe NPECTYNHbIX LieNeil HyXXHO 6bIN0 HanpaBuTb pas-
PYLUMTENbHYIO CUTY B Ca/lOH aBTOMOOW/IS, Yero He Nno3Bo/vA cAenarb
ABUraTenb»2,

[a v cama KpuMnHa/IbHas cUTyaLms BO MHOroM npegonpeaenseTcs
0CO6EHHOCTAMM IMYHOCTU, COBEPLLIAOLLIEN NMPECTYNEHNA OnpeseneH-

%2 Pycaxos U. I Cneyunduka CBONCTB /IMYHOCTM CyObEKTOB HACU/IbCTBEHHbIX
NpecTynieHnin U3 ymcna nuL, UMeroLLMX 60eBoi onbIT // Ypanbckas LKona Kpu-
MUHa/IMCTUKM : (DOPMUPOBaAHME, COBPEMEHHOE COCTOAHUE W NMEPCNEeKTUBbLI Pa3Bu-
A, EkatepuHbypr, 2007. C. 179.
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HbIX BA0B. CyObeKT NpecTynieHns b0 UCNoMb3yeT CNOXKUBLLYHOCA
CUTyaumto, nbo, HaNpPOTKB, KOHCTPYMPYET CUTyaLuto, Hanbonee 6na-
TONPUATHYIO, MO ero MHEeHWIO, 419 peann3auuy UMEKLLErocs y Hero
W He3a[0/1ro O TOr0 BO3HMKLUETO NPECTYNHOro ymbicna. ®akTbl co-
BepLUEHWS NpecTynneHnii 6e3 yyeTta nx cyobeKTaMu CKaAblBatoLLeics
61aronpuATHOM UM HebnaronpuATHOW ANs TOro CUTyalMn HevacTbl,
6onee BCEro OHW XapaKTepHbl A/ TakK Ha3blBaeMbIX, «CMOHTAHHbIX»
npecTynsieHnin. JocTaToyHO nokasaTe/lbHbl B 3TOM OTHOLUEHWUW [AaH-
Hble, NpuBoAuMbIe B. E. KOPHOYXOBbIM: NMYHOCTDL «MpeobniafaeTs» Haf
cuTyaumein B 75 % coBepLUeHWs NPecTynaeHnii KOpbICTHOW Hanpas-
NEHHOCTW, B 71 % COBEpLUEHUS HACW/IbCTBEHHBIX MPECTYN/IEHUA 1
NWb B 26 % NpecTynneHniA HEOCTOPOXKHbIX; «PaBHOBECKE» NINYHOC-
TU N CUTYaLMN NPU COBEPLLEHWWN NPECTYNNEHNIA 3TUX BULOB MPaKTu-
Yyecku ofmHakoBo (19, 17, 23 % COOTBETCTBEHHO); /IMYHOCTb YAaCTUUHO
«MnofaBneHa» cUTyaumei B 6 % cnyyaeB COBEPLLUEHNS KOPBICTHbIX Mpe-
cTynneHunid, 12 % (akToB NpecTynieHnii HaCUIbLCTBEHHbIX U B 69 %
MPecTynAeHWiA, COBepLLAEMbIX M0 HEOCTOPOXKHOCTU,

B apyroii pabote B. E. KOpHOYX0B BEPHO MOAYEPKMBAET, UTO «KPU-
MUHa/IbHbIE CUTYaL UM BULOVN3MEHSIOT MeXaHu3M 1 crnocob coseplue-
HUSA W, KaK ClefcTBUe, NMPUBOLAT K BapMALMOHHOCTW OTPAXKEHUS Clie-
[0BOI KapTUHbI, CNeA0BaTENbHO, OHW B HEM OTPaXKAKTCA YaCTUYHO»,

VIMEHHO C y4eTOM 3TOr0, Kak Ham NpeLCcTaBseTcs, BO3MOXHO, BO-
MepBbIX, ECN He ONTMMAa/bHbIM, TO, BO BCAKOM Cflyyae, paLyoHab-
HbIM 06pa3oM paboTaTh CO C/eflaMu, BO3HUKLIMMU B pe3y/ibTare pea-
NN3auny MexaHmsma nNpecTynieHns onpeLeneHHOro B1Aa; BO-BTOPbIX,
BblABUraTb M BEPHO (hOopMy/nMpoBaTb Bepcun 06 06CTOATENbCTBAX,
MOAJIEXALLMX YCTAHOBNEHWIO MO KaX4OMY YrO/I0OBHOMY [efy; B-Tpe-
TbUX, ONPeAeNnsTb paunoHaibHbIe CMEACTBEHHbIE U Apyrue AelcTBMA
W, BO MHOIOM, MUX MOC/ef0BaTeNbHOCTb NPU OCYLLECTB/IEHUN TaKoM
MpPOBEPKMU.

Tak, K npumepy, He3aB1CMMO OT TOr0, Kakas MeHHO BEpCUS 0 N1LLE,
COBEpLUMBLLEM paccneayeMoe YoUincTso, 1 ero MoTmeax chopMynmpo-
BaHa, OfHNM 13 HEOT/IOXKHbIX CNEACTBEHHbIX AelCTBUIA ABUTCA Cyae6-
HO-MeAMLMHCKAA 3KCMepTn3a Tpyna NnoTepreBsLUero, HarnpaeneHHasa Ha
U3BNEYEHVE U UCC/Ief0BaHNE MaTepuasibHbIX CefoB C 3TOr0 «06bek-

3 Cm.: Kypc KprmmnHanmcTukm. ObLas vacTs / nog pes. B. E. KopHoyxosa. C. 46.
% Kopnoyxoe B. E. TpefMmeT pasfenia KpUMUHaIUCTUKK «MeTogmka paccneso-
BaHWS OTAENMbHbIX BUAOB NpecTynaeHni». KpacHospck, 2007. C. 27.
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Ta», pe3ynbTaTbl KOTOPOW HEOOXOAUMbI ANS MPOBEPKN /060 Bepcun.
Ecnv nogo3peBaemblil aan «NpusHaTebHbIe» MNOKa3aHWUsl, TO BbISBIEH-
Hble B pe3ynbTare 3TOro upaeanbHble cnedbl NOTPebYT UX Uccneso-
BaHWS Ha MpeAMET TOro, HAaCKOMbKO afleKBaTHO OHW OTPaXXaloT Mexa-
HW3M COBEPLLEHHOro NPecTynsieHns, NyTeM NPOBEPKM ero NokasaHuii
Ha MecCTe 1 NPOBeLEeHNs APYTMX Ha TO Hanpas/ieHHbIX CMEeLCTBEHHbIX
AEACTBUIA N MePONPUSTUIA.

B 70 e Bpems psf paspeLlaeMbiX CynebHO-MeANLMHCKOW aKenep-
T30l Tpyna AnMarHOCTUYECKUX BONPOCOB (Hanprmep, 0 B3amopacno-
JIOXXEHUW MOTEPEBLLEr0 W HanafatoLLero, 0 Hamumum cnegoB 60pb6bI
1 CaMOO6OPOHBI 1 T.N.) NO3BONAT C TOW UM UHOW [0MEN BEPOSTHOCTY
PEKOHCTPYMPOBaTb KPUMUHA/IbHYHO CUTYaUmio, a iaHHble O JINYHOCTU
MoJ03pPeBaeMoro — /IMb0 YyTOUHNUTb 06BEKTUBHOCTb €€ PEKOHCTPYKLMK,
NN60 OLEHNTb NPaBAMBOCTbL CaMUX MOKa3aHWiA 3TOro vua, UX JOCTOo-
BEPHOCTb.

O6cToATeNbCTBA, COCTaBNAIOWME MPeAMeT [OoKa3blBaHWS MO Yro-
NOBHOMY [Ny, OCTaTO4HO CTPOro OYepyeHbl Y NpesonpesenieHbl yro-
NIOBHO-NpOLIeCCYyaibHbIM 3aKOHOM (CT. 73, 299, 421 YTIK P®). OaHako
Heo6xoaMMas nparmarnyeckas 1 nNo3HasaTe/IbHas CyLLIHOCTb YCTaHOB-
NEHNA TNaBHbIX U NPOMEXYTOYHbIX (PaKTOB B 3TUX Npeseniax ¢ KpUMu-
Ha/IMCTUYECKMX MO3ULIMIA BO MHOTOM 00YCNOB/IEHa BUAOM, K KOTOPOMY
OTHOCUTCS paccefyeMoe npectynneHune. VIx cneuuguyueckre 0cobeH-
HOCTW, 06beM caMuX O6CTOATENbCTB, MPOCTPAHCTBEHHO-BPEMEHHbIE
CBA3W OTAE/NbHbIX 0O6CTOATENILCTB MeXAy CO60M M T.M., KaK 3T0 YXKe
HeOAHOKPAaTHO 0TMeYanoch, 06YC0B/EeHbI ANCMO3NLMEN COOTBETCTBY-
toLLeli YroIoBHO-NPaBOBO HOPMbI, KOHKPETHLIM CIOCO60M ee peanu-
3alMmn 1 MOTUBOM MPECTYM/IEHNA B JAHHOM KPUMUHABHOW CUTYyaLuK.
Ta cneumngurka BceLeno nNpeaonpefenifeT MHTepnpeTaumio JoCTMKe-
HWIA YaCTHbIX KPUMUHAIUCTUYECKMUX TEOPUIA, TEXHUYECKUX U TaKTu-
YECKUX CPeACTB Npu pa3paboTKe COOTBETCTBYHOLLEA YACTHOW KPUMM-
Ha/INCTUYECKON METOAMKMN.

Ckaxem, Npy paccnegoBaHuy youiicTea HanbosbLuee 3HaveHne by-
A€eT UMeTb 06Hapy)XeHue (M JanbHelillee MccneaoBaHMe) OTMEYaTKOB
nasibLeB Ha OpPYAUV MPECTYNNeHWS; NPY pacciefoBaHNN B3ATOUHUYEC-
TBa — UX 06HapyxxeHue (M fanbHelllee mUccnefoBaHME) Ha npeameTe
B3ATKW; CaMy XKe TEXHWYECKME CPEeLCTBA U TEXHUKO-KPUMUHAINUCTM-
yecKue npuemMbl 06HapY>KeHUA 1 UCCNeA0BaHUA faKTUIOCKONNYeCKNX
CNef0B Yalle BCEro He MEHSIIOTCS.
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3T0 Xe C NOrnyeckor Hem36eXXHOCTHO BfieYeT COOTBETCTBYHOLLYHO
WHTEPMpeTaumio B YaCTHOM METOAMKE 06X MOMOXKEHUIA KpUMUHA-
NNCTVKM 06 opraHnsauum 1 NaaHUPOBaHUW paccnefoBaHns NpecTyn-
NEHWNIA, HaYMHas C MOMEHTA MoJyYeHNst COOBLLEHNS O NPOMCLUECTBUN
W BbIABVKEHUA MO HEMY TUMUYHbIX BepPCUiA. OfHW 13 HUX ByayT hop-
MYNMPOBATLCA NPU 0OHAPY>KEHMW TPymna, COBEPLUEHHO Apyrue — npu
NONyYeHNM 3asB/IeHNS 0 MPeACTOALLEM (haKTe Aaqyn/MonyyeHns B3ATKN.
OC06eHHOCTY NPUCYLLM 1 OpraHu3aumm NocnefyoLero 1 3aknoum-
Te/IbHOrO 3TanoB pacc/ief0BaHNs NPeCTYNIEHN KPUMUHAINCTAYECKM
OrnpefeneHHoro Buaa — BNAOTb 40 apXUTEKTOHWMKM MOCTAHOBMEHWS O
NPVBEYEHNMN NNLA B Ka4eCTBEe 0OBUHSEMOTO W BbIMO/HEHNS MO AeNy
TpeboBaHuii cTaTbk 217 YTIK (c yyeToM, Hanpumep, KoNnM4ecTsa anu-
3040B U (PUrypaHTOB MO [eny, Pou KaXAoro U3 HUX B NPECTYMHON
[eATeNnbHOCTH, U T.N.).

HakoHeL, 370 e BCeLenio npeaonpeaensieT — 4to Ham npeacTaBns-
eTCs BeCbMa BaXXHbIM — MHTEPpeTaLMi0 TaKTUKM NMPOU3BOACTBA OTAe-
NbHbIX CNEeACTBEHHbIX LeACTBUI (NepeyeHb KOTOPbIX NPUBELEH BbILLE),
paLuoHanbHO YYMTbIBatOLLY0 HEOOXOAMMOCTb U BO3MOXXHOCTM yCTa-
HOBNEHMA MaBHbIX N MPOMEXYTOUHbIX ()aKTOB MNPV UX NPOBEAEHNN B
CamMOM LUMPOKOM [narna3oHe apceHana CpPeacTs, paspaboTaHHbIX Kpu-
MUHa/IMCTUYECKOM TaKTUKOM.

HeT COMHeHMs1, YTO TaKTMYECKMe CPeACTBa YCTaHOBNEHMS KOHTaK-
Ta Npw Jonpoce NoA03peBaeMoro B youincTee OTIMYAKOTCA OT CMOCO-
60B YCTaHOB/IEHUSA KOHTaKTa C /ILOM, NOA03peBaeMbIM B COBEPLLEHNN
[OMHKHOCTHOrO NpecTynieHuns. MNpu Npon3BoLACTBE 06bICKa B XXUWLLE
3TWX XXe NOJ03peBaeMbIX YCUUs cneaoBaTens OyayT HanpaB/eHbl Ha
06Hapy»eHue (B TOM YMC/ie C UCMO/b30BAHNEM TEXHUUYECKNX CPEACTB)
COBEPLUEHHO pasHbIX MPeAMEeTOB U AOKYMEHTOB, A5 COKPbITUA KOTO-
PbIX 3TV LA C YHETOM CBOWX COLMa/IbHO-NCUXO0M0MMYECKNX CBOWCTB
1 0CcoBeHHOCTel OyayT MCMONb30BaTh, KakK MPaBW/IO, TaKXKe pasHble
MecCTa B CBOMX KBapTupax.

MonyTHO 3aMeTUM, YTO MMEHHO OCOBGEHHOCTSAMU JIMYHOCTM CEeKCY-
a/IbHbIX CEPUHbLIX YOWUiAL, 06BACHAETCA TO, YTO 3HAYMUTENbHAA YacTb
3 HUX [0 CBOEro M306/IMYeHNs MMena BO3MOXHOCTb COBEpLLATb CBOU
NPecTynsieHns AMTeNbHOe BPeMS — rogbl U AecaTuneTums. [leno B Tom,
4TO 3TV NNLA B COLMAIBHOM U APYTrUX OTHOLUEHWUSX — COBEPLUEHHO
006bIYHbIE, «HOPMaSIbHbIE» SIOAN. BOMBLUMHCTBO M3 HUX (OT BUTEBCKOrO
MwuxaceBnya, poCcTOBCKOro Ymkatmno, npkytckoro Kynmka, 6anawim-
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XWHCKOro KysHeloBa 1 ap.*® 10 MeHee N3BECTHOIO BOPOHEXCKOro Ocu-
MeHKo®) nMenn cembu, AeTeld, paboTy, NONOXKMTENBHO XapaKTepuso-
Ba/INCb, HE UMENN CyANUMOCTU U T.4. 1 NOTOMY MPOXOANUT ANNTENbHOE
BpeMS,, MOKa No TeM WAN UHbIM OCHOBaHMAIM B OTHOLLEHWUW OAHOIO 13
TaKNX «HOPMa/IbHbIX» NH0AEe BO3HUKHET 060CHOBAHHOE MOA03pPEHME
B MPVYaCTHOCTU K COBEPLLEHNIO 3TUX NPECTYMNNEHNIA, MOCNEe Yero, Kak
MOKa3blBaeT NPaKTMKa, N3061YeHVe ero CTAaHOBUTCA TPALULMOHHBIM,
OCYLLECTBNISETCA TPAANLMOHHBIMA KPUMUHAIMUCTUYECKUMMN  (TEXHU-
YECKUMM, TaKTUYECKUMU, METOANYECKMMI) CPEACTBAMM.

§ 2. CUTyaUMOHHBI Nogxos,
B MeTOAVKE YrofI0BHOI0 npecsiefoBaHns
1 NpodeccUoHaIbHOM 3alMTe OT HEro

Cnepgytowmii NOCTynaT nparMaTnyeckmnx 0CHOB KpUMUHaICTUYEC-
KO METOAMKW TakoB: BO3MOXHOCTM «MepepaboTKM» MexaHu3Ma cre-
£,006pa3oBaHuUs, NOCNe0BaTeIbHOCTb CIEACTBEHHBIX AECTBWIA U Apy-
TMX MEPONPUATUIA, a 3a4aCTyH0 U Cama CYLYHOCTb BbISSICHEHUS NMPY 3TOM
Heo6Xxo41MbIX 06CTOATENILCTB BO MHOTOM MPeLonpeaenstoTCs COXMB-
LLIelics CNeACTBEHHON CUTYaLIMEN.

Cpasy CKaXeMm, UYTO CMefACTBEHHAsA CUTYyaLMs KaK KaTeropusi HayKu
KPUMUHANUCTUKA WU CUTyaums paccriefioBaHNS — MOHATUA HEO4HOMO-
PALKOBbIE. TOT BOMPOC, LyMaeTCs, NPUHLUMNNAILHO 3Ha4YUMbIRA. [Jeno
B TOM, YTO MMEHHO HeueTKas anddepeHumaumnsa aTUX NOHATUIA NPUBO-
OWT OTAENbHBIX YYeHbIX K CNeaytoLleMy MeTOA0N0rMYeckn owmnboy-
HOMY (MO NpUYMHaM, KOTOpble OyayT yKa3aHbl UyTb HUXKE) BbIBOAY, YTO
«HENnoCpefCTBEHHbIE peKOMEHAALMN, NPEANNCaHNA NPaKTUKaM B BUae
KOHKPETHbIX METOAUK YUEHbIA-KPUMUHANNCT CO3AaTb B MPUHLIMMNE He
MOXET, 160 3TO BbIXOAWT 3a Npefenbl TOro 06bLEeKTa, KOTOPbIA OH UC-
CNneayeT B LieNsX BbISBNEHWS TEX 3aKOHOMEPHOCTEN, KOTOpble JaHHbIM
06BEKTOM YNpaBnAT»*.

% CM. 06 3TuX ¥ page ApYrux OTeYeCTBEHHbIX CeKCyaslbHbIX MaHbsiKax: I1po-
macesuu A. A., Obpasyos B. A. PackpbITie youniicte. O4epKn Teopum 1 NpakTuku
CNefCcTBEHHON paboTbl. MpKyTCK, 1998.

% B TeueHue nmonyTtopa ieT OCUMEHKO COBEPLUM/T YeTbipe YOMIACTBA MO CeK-
Cya/lbHbIM MOTVBaM. B 2006 r. BOPOHEXCKMM 061aCTHBIM Cy40M MPUTOBOPEH K
MOXW3HEHHOMY NMLLIEHNIO CBOBO/pbI.

87 Kamunckuit A. M. Yka3. cod. C. 140.
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Tak YeM e B TaKOM C/lyyae 3aHUMAKTCS YUeHble-KPUMUHAIUCTI,
Kak He obecreyeHvem NOTPeBHOCTY MPaKTUKM Ha YPOBHE CO3AaHus
CUCTEM KOHKPETHbIX PeKOMeHJauuid, pacCUMTaHHbIX Ha pas/inyHble
CNEeLCTBEHHbIE CUTYaLun?

MepBoe 13 HUX €CTb MOAENb, FMaBHbIM 06Pa3oM, NHOPMaLMOHHaS,
00606LLatoLLas Ha TEOPETUYECKOM YPOBHE Hambonee o6Lme 1 3Hauu-
Mble 0COGEHHOCTM HencyepnaemMoro Yncna cuTyauuii paccnefoBaHus.
K npumepy, «06beM MHOPMaLLMK, COAEPXKaLLENca B NEPBUYHON WH-
(hopMaumMn 0 MNpecTynsieHnn, yCTOMYMBO NOBTOPSETCA, CheuuduyeH
AN TpYynN NPeCTyneHnia, YTO NO3BONSET BbILENATb UCXOAHbIE CUTYa-
LMK NO paccnefoBaHUIO NPEeCTYNeHUiA, KOTOpble ONpeaenstoT 3a4aum
1 NOCNeL0BaTeIbHOCTb UX PELLEeHUs Npu pacc/efoBaHNn»®,

BTopoe e NOHATUE OTPaXKaeT OLeHKY CUTYaLMmn pacciefoBaHNs KOH-
KpPETHOr0 NPECTYN/IEHNS B KOHKPETHbIX YCIOBMAX KOHKPETHBIM C/leA0Ba-
Tenem. Takas OLeHKa OCyLLEeCTB/SETCA MM Ha OCHOBE CBOENO MHTE/IIEKTA,
MCYXOMIOrNYECKOI TONIEPAHTHOCTH, OMbITa PaboTbl U APYTUX JIMHYHOCTHbIX
KayeCTB, UTO M CO34AET A/1A HErO peasibHYH CUTYaLMIO ero LeATe/IlbHOCTH.
B 3TOM CMbIC/1e KONMYECTBO CUTYaLIMIA PacC/iefoBaHMs HevrcHepnaemo Be-
NIMKO. B KaXK[0I M3 HUX crieaoBatenb AO/MKEH pacno3HaTh Ty CNeCTBEH-
HYHO CUTyaLMIO KaK KaTeropuio KpUMUHa/IMCTUKI, MPUMEHUTENBHO K KO-
TOPOM pa3paboTaHbl CUCTEMbI COOTBETCTBYHOLLMX PEKOMEHAALIWIA, «Ornpe-
[enss 3aTem TUMOBOV Cnocob AeiCTBUA 1 afanTUPys ero K KOHKPETHbIM
YCNOBUAM CNEACTBEHHOW AeATenbHOCTU»®. OAHako MHAMBUAYabHbIE
0CO6EHHOCTM KaXKAOr0 CriefjoBaTessl, KaXA0ro KOHKPETHOrO pacciefoBa-
HUA He MOTYT (YTO eCTECTBEHHO) YUMTbIBATLCA MPU KOHCTPYMPOBaHWN
Hay4HOro NOHATUA. B ero copepxxaHum onocpeayroTcs Haubornee Xapak-
TepHble 1 YCTOYMBbIE 0COBEHHOCTM HEMCUUCIMMOTO KO/IMYEeCTBa peasib-
HbIX CUTyaUWin paccnefoBaHUsA NPECTYNIEHNIA KPUMUHAIMCTAYECKN On-
peaeneHHbIX BUAOB 1 KaTeropuid, UMEHHO OHM NIEXXaT B OCHOBE KOHCTPY-
MPOBaHMNA YaCTHbIX KPUMUHAIMCTUYHECKUX METOAVIK.

[Jenas Takol BbIBOA Mbl, B CYLLLHOCTW, /IMLLb UHTEPMPETUPYEM C/O-
Ba ®. M. [locToeBcKoro. «...Beapb 06L1ero-1o cnyyas-c, — pasbsacHsIN

% Kopnoyxos B. E. NpefMeT pa3gena HayKu KpUMUHaIMCTUKKN. «MeToauKa pac-
CnefoBaHus OTAebHbIX BUAOB NPeCTynieHnii». C. 17.

% Kopnoyxos B. E. Yka3. cod. C. 83. Ha rHoceonormyeckoe pasnunyve cnep-
CTBEHHbIX CUTyauMWii U CUTyaumii paccnefoBaHns Mbl obpallany BHUMaHWe eLle
20 net Ha3ag (cm.: baes O. A., baesa H. b. PeanbHble CNeACTBEHHbIE CUTYaLUK U
nX Mogienu // Bonpockl COBePLUEHCTBOBaHNSA METOAWKIN PacciefioBaHNsA NPecTyn-
NeHuin. TalkeHT, 1988).
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PackonbHukoBy Nopdupnii MeTpoBuY, — TOF0 CaMoro, Ha KOTOpbIii BCe
topuanyeckue hopmbl U Npasmia NPUMePeHbl U C KOTOPOro OHWU pac-
CUMTaHbl U B KHVXKKM 3anuncaHbl, BOBCE He CyLLIeCTBYeT-C N0 TOMY Ca-
MOMY, YTO BCAKOE /ie/10, BCAKOE, XOTb, Hanpumep, NpecTymnieHne, Kak
TONbKO OHO CyYMTCA B AENCTBUTENBHOCTM, TOTYAC Xe 1 obpaLlaeTcs
B COBEPLUEHHO YaCTHbIV Clyyali-C; fja MHOTAA Beflb B KAKOW: TaKn-Taku
HI Ha YTO MPEXXHee He MOXOXKNIA-C».

B cBAi3u C 3TVM peyb fanee NOMAET He 0 CUTYyaLusaX paccnefoBaHms,
a 0 C/IeLiCTBEHHbIX CUTYaLMAX KaK KaTeropun HayKv KpUMUHAIMCTUKM
(B METOAMYECKOM X 3HAYEHUN™).

Cpasy nogyepkKHeM: MexaHu3m CrnefioobpasoBaHUA W CefCTBEH-
Hble CUTyauun — 3T0, 06Pa3HO roBOPS, «NECTHULbI B COCEAHMX NOLb-
esfax»: Apyr OT Agpyra He 3aBUCAT; OAHO3HAYHOWN KOPPEeNsaumum Mexxay
CNEeLCTBEHHON CUTYaLMeid U MeXaH3MOM COBEpPLLEHMS NPeCTYN/IeHNi
Takxe, BUAUMO, HeT. Ec/iv npecTynnieHne onpeaeneHHoro Buaa geict-
BUTE/NbHO 6bINI0 COBEPLLEHO, TO, KaK OblsI0 OTMEYEHO, TUMOBbLIE Crefbl
OT Hero HeyKOCHWTENbHO BO3HWKHYT Ha TUMOBbIX 06bekTax. OAHaKo
BO3MOXHOCTW UX MepepaboTkun, UX 06HapyXeHWs, U3BMIeYeHNs N 1C-
cnefoBaHnst 00yCNOBNMBAKOTCS CUTYaLMEN, BO3HMKAIOLLEN Ha KaXXA0M
aTane paccnefoBaHus.

Tak, Ha NepBoHaYa/IbHOM ero aTarie (Hanbosnee CNOXHOM, XapaKTe-
PU3YIOLLIEMCS, KaK MPaswi/io, NOBbILLEHHONM MH(POPMALIMOHHOM Heonpe-
[leNIEHHOCTbIO) B CAMOM LUVIPOKOM CMbIC/IE PAaCCMaTPVBAEMOrO MOHS-
TWUSA — CNELCTBEHHON CUTYaLIMN KaK KaTeropum HayKu KpUMUHaIMCTUKN
— BO3MOXXHO BO3HWKHOBEHME CNeAyoLLMX CNeACTBEHHbIX CUTYaLIWIA:

a) M3BECTHO CO6bITMe, TpebytoLlee pearMpoBaHUs NPaBOOXPaHU-
Te/NbHbIX OPraHoB (fesiHue, CoAepXKalliee LOCTATOYHbIE MPU3HAKK Mpe-
ctynneHns — cT. 140 YT1K); Heo6X04MMO YCTaHOBUTb, KTO U NPU KaKNX
Hanbosiee CyLLeCTBEHHbIX 06CTOATENLCTBAX COBEPLLWII €10, Ha/IYMne B
AENCTBUSAX 3TOr0 LA COCTaBa KOHKPETHOIO MPECTYN/IeHUs, a Takxe
BCe Apyrue ob6CTOATENbCTBA, BXOAALLME B NpPeaMeT [OoKasblBaHWS Mo
YronoBHoMy fAeny. MOHATHO, YTO 3TO CUTyaLus TaK Ha3blBaeMoro He-
OYEBWAHOrO MPEeCTYN/IeHns, Koraa cnefoBareb OTTaIKMBAETCA B pac-
CNefoBaHn NKLLb OT CaMoro (hakTa KpUMUHaIbHOTO cobbiThs. Hau-

“0 B TaKTUYECKOM 3HAYEHWMN 3TOV KaTeropuv CMeAcTBEHHbIe CUTYaUyn pasm-
4aroTCA MO CTEMEeHN KOHIMKTHOCTU MHTEPECOB B3aVMOAENCTBYOLLMX B HUX JINLL.
O COOTHOLLEHWN TaKTUYECKMX 1 METOAMYECKMX CNEACTBEHHbIX CUTYaLuii cM.: Fa-
e O. . OCHOBbI KpUMUHaNUCTUKK. M., 2003.
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60nee XxapakTepHO BO3HWKHOBEHWE 3TON CUTYaLumn [/ Ha4ana paccre-
[0BaHMS GONbLUMHCTBA MPECTYNNEHWUIA, PerucTpupyembiX Mo AUHUA
YrO/IOBHOTO PO3bICKA, B YACTHOCTMW, NPOTUB JINYHOCTU, HACU/IbCTBEH-
HOW UM KOPbICTHO-HACW/TbCTBEHHOV HanpaB/ieHHOCTY;

6) M3BECTHO /ML, KOTOPOe, MO MMetoLLenca MHgopmaLum, Bo3-
MOXHO, YUYMHWU/IO YrO/I0BHO HakasyeMoe /esHue; HeobxoanmMo ycTa-
HOBWTb KPUMUHa/IbHBIV XapaKTep 3TOro AesiHWS, COLEPXXMUT i1 OHO BCe
HeoOX0AMMble 3/1eMEHTLI COCTaBa TOrO WM MHOMO MPecTyrnieHns, a
TaKXXe BCe 06CTOATENbCTBA, MOAJIeXaLL e JOKa3bIBaHWUIO M0 Yro/I0BHO-
My feny B cmbicrie cT. 73 YTIK. OyeBngHoO, YTO Takas cuTyauus Hau-
6onee 4YaCTO BO3HMKAeT Ha MepBOHaYa/lbHOM 3Tane paccrefoBaHus
[OMKHOCTHBIX 1 3KOHOMUYECKUX NPECTYNNEHWI, BO36OYXAEHNIO Yro-
NOBHbIX [le1 0 KOTOPbIX Yallle BCero npejLllecTByOT OnepaTnBHO-PO-
3bICKHbIE pa3paboTku®;

B) W3BECTHO KPUMMHa/IbHOE COObITUE, N3BECTHO /INLIO, M0 YYUHUB-
LLiee; HeOOXOAMMO YCTaHOBUTL Ha/IMuMe UN OTCYTCTBUE BCEX 3/1IEMEH-
TOB COCTaBa COOTBETCTBYIOLLEr0 MPeCTYrnaeHns 1 gpyrue o6CTodTeNb-
CTBa, BXOAALLMe B NpesMeT [0Ka3blBaHUSA N0 YroNoBHOMY feny. MoHAT-
HO, YTO 3TO Hambonee GnaronpusaTHas ANs pacc/efoBaHUA CNeACTBeH-
Hasf cuTyaums, xapakTepHas 4S9 3afepXXaHus nmua ¢ NoavyHbIM Mpu
COBEpLLEHUN NPeCTYNIEHUA UIN HEMOCPELCTBEHHO MOC/e TOro.

Taknum 06pa3om, B METOANYECKOM OTHOLLEHUW CIEACTBEHHAS CUTY-
aums B OCHOBHOM NpeaonpeensieTca AByMs (akTopamMu: UMeroLLeincs
Ha [JaHHbI MOMEHT MH(opMaLMelt 1 UCTOYHUKaMU ee NOyYeHuns.

K npvmepy, ecnv noTepnesLUas OT U3HACKUI0BaHUA CO0OLLMA, YTO
nocsAraTeNbCTBO COBEPLLM/IO HE U3BECTHOE eli Lo (IMua), To, 04eBns-
HO, YTO MepBOHaYasbHbIN 3Tan pacc/ejoBaHUsA B OCHOBE CBOeW HOCUT
YMCTO MOMCKOBbLIA XapakTep, Harnpas/eHHbIVi Ha YCTaHOBNEHWE 3TOr0
nuua. JTa 3afada npefonpesenser Heobxo4MMOCTb NOAPOBHOro Bbl-
ACHEHNA Y NoTepneBLUelr 1 BO3MOXHbIX CBUAETENeN NPUMeT Hacu/b-
HVKa, NPOBEAEHUS CynebHO-MeANLMHCKONM 3KCNepTn3bl NOTepreBLUel
N LPYTUX 3KCNEPTU3, HOCALMX ANArHOCTUYECKMIA, a 3aTeM U MAEHTK-
(hMKaLMOHHbIN XapakTep, N0 06beKTam, 06Hapy>KeHHbIM Ha MecTe Nnpo-
UCLLECTBUS.

41 ImeHHO cneundmKa 1 NPUHLMNNATILHOE pasinyme aTUX CMTyalmii 06ycnos-
NMBaeT TO, YTO Ka4eCTBO paboThbl NMoApa3aeneHnin yronoBHoro posbicka (YP) oue-
HMBAETCA MO YMC/Y PacKpbITbIX, a NogpasfeneHnii 60pbbbl ¢ IKOHOMUYECKUMU
npecTynaeHmaMmn (B3M) — BbIABAEHHbLIX MPECTYNEHUI.
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Ecnu 3Ta >ke noTepnesBLUas 3adB/ifeT, YTO MOCAraTeNbCTBO COBEp-
LU0 M3BECTHOE €I NNLL0, TO XapakKTep MepBOHaYaIbHOrO 3Tana pac-
CMefjoBaHNs CYLLECTBEHHO M3MeHUTCA. OH MpUOGPETET He CTO/bKO
MOWCKOBLIN (M60 NN, BO3MOXHO, COBEPLUMBLLIEE NPECTYM/EHNE, U3-
BECTHO), CKONbKO WCCefoBaTeNlbCKUIA XapaKTep, YTO NoTpebyeT, Kak
MWUHVUMYM, TLLATEIbHOTO BbIACHEHUSA B3aMMOOTHOLLIEHUIA MEXY 3TUMU
nvuamu, yrnyeneHHoro U3yYeHus NIMYHOCTY 3aABUTENbHULBI U T.M.

Mpu aTOM (BHOBb 06PaTUM Ha TO BHUMAHWE), €CNN U3HACUIOBaHNE
[eNCTBUTENBHO MMENo MeCTO, Cefibl OT HEro, He3aB1CUMO OT CUTYa-
LMK, cneayeT UCKaTb Ha OOHUX U TeX Xe 00bekTax (Ha Tefie 1 B opra-
HU3Me MOTepreBLUEeN, Ha ee OfeX[e, Ha MecTe MPOUCLLECTBUA U T.4.).
3T0 KacaeTcs 1 NPecTynaeHnid, OTHOCALLMXCA K ApYTrUM KPUMUHAINC-
TUYECKW OnpeseneHHbIM BUAAM.

Ecnu, K npumepy, CyObeKT COBEPLUW/ NMPUCBOEHME YYXOr0 UMY-
LecTsa MyTeM MCMO/b30BaHWUA CBOEr0 CNY>XeOHOr0 MOMOXKEHUS, TO
matepuasibHble Cnefpbl OT HEero OCTa/INCh Ha TUMNOBbIX 06beKTax (B fO-
KyMeHTax, B BUAe NpeamMeTa XULLEHUA N HOXKWUTOrO 3a CHEeT NpecTyn-
NeHua ymyulecTsa 1 T.n.). OfHaKo MocnefoBare/lbHOCTb UX W3BJIe-
YeHWs, cama CyLLHOCTb Hanpas/eHHbIX Ha TO 4eliCTBUI CnefoBarens
OyayT BCeLeno npegonpeaeneHbl cUTyaLvein Bo36yXaeHWs Yrosos-
HOro gena.

OfHa nocneaoBaTenbHOCTb U CYLHOCTb AECTBUIA MO UX M3BNEYe-
HWI0 HeobXoAMMa, Korga Aeno byaeT Bo30y>KAeHO Mo TaK Ha3blBaeMbIM
ohuLMaIbHBIM MaTepuanam (aKTy JOKYMeHTa/IbHON PeBU3NK, CTaTbE B
raseTe 1 T.M.), NPUHLMUNNAIBLHO UHAA — EC/IN Ae/10 B OTHOLLEHWW 3TOrO
e CyObeKTa Mo Tem Xxe (hakram byLeT BO30y>KeHO Ha 0CHOBE Neram-
3aLMK NpejLLecTBYOLLENA OnepaTUBHO-PO3bICKHON AesTenbHOCTU. Kak
13BECTHO, B NOC/EAHEN CUTYyaL MK BeCb NepBOHaYasbHbIN 3Tan pacche-
fl0BaHVs OyaeT 0CHOBbIBATLCA Ha MUCMO/Mb30BaHUK 3EKTa BHE3AMHO-
CTU (3afepXKaHue C NONUYHbIM, HEMEZ/IEHHbIEe 1 Napae/bHble 06bICK
¥ BbleMKa Y npeAnosiaraeMblix COy4aCTHUKOB, U T.M.).

B nepBoii e 13 HUX NOTPebyeTCA COBEPLUEHHO WMHas MocnenoBa-
TeNbHOCTb U CYLLHOCTb AENCTBUIA MO U3B/IEYEHUIO U NepepaboTke Tex
e cnefoB. K HUM, B YaCTHOCTU, OTHOCATCA AeTasbHbIA JONPOC 3ano-
[03PEHHbIX MO KaXAO0W NO3WLMKN CNNYNTENBHON BEAOMOCTM, BCTpPeY-
Hble NPOBEPKW [JOKYMEHTOB B Pa3/IMYHbIX OpraHu3aumax u T.n. B 1o xe
BpeMs pe3y/bTaTMBHOCTb NepBOHaYa/IbHbIX 0ObICKOB B 3TOW CUTyaLum
He Be/InKa. BO3MOXHOCTH 1X NPOU3BOACTBA 3TV LA B JAHHON CUTYa-
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LMW NPeAonaratoT, a NOTOMY K HAM FOTOBATCA: YHUUTOXAOT, YHOCAT
13 CBOET0 XMW/IULLA 1 CKPbLIBAKOT B PYrMX MecTax LOKYMeHTbI, LieHHO-
CTW W pyrve NpeaMeTbl, KOTOpble, Ha UX B3NS4, MOryT UHTepecoBaTb
cnegosarens, U T.4.

TyT ke OTMETUM, YTO MPY CO3AaHWUMN OTAE/NbHbIX YaCTHbIX KPUMU-
Ha/IMCTUYECKNX METOAMK Ha3BaHHble 00LLMe CefCTBEHHbIE CUTyaLuK
pa3BuBalOTCs, NPUOBPeTaOT 60Nee KOHKPETHbIN XapakTep, CyLlecT-
BEHHbIM 06pa3oM AUdhepeHLMPYOTCA B 3aBUCUMOCTM OT 0COBEHHO-
CTe KPUMUHAIMCTUYECKOW KnaccuukaLym npecTynieHnii paccMar-
pUBaeMOro BuAaa, CTeneHy paspaboTaHHOCTU UX KPUMUHATUCTUYECKON
XapaKTepUCTUKN 1, yMaeTcs, caMiM NOLXOLOM OTAe/bHbIX aBTOPOB K
MOHATUIO CMIEACTBEHHOW CUTYyaLUN.

Tak, Hanpvmep, NPUMEHUTENBHO K pacc/eoBaHNIO NPECTYNIEHWH,
coBepLlaemMbIxX peunamsuctamu, H. I LLypyxaHoB Bbigenun 3 crea-
CTBeHHble cutyauuu, a C. V. bonteHko — 11; B To Bpems Kak A. K. Ko-
Ba/IMepuC, paspabaTtbiBast 3Ty Xe YaCTHYHO METOAMKY, AaeT peKoMeHa-
LMK Y>Ke NPUMEHUTENbHO K 23 CNeACTBEHHLIM CUTYaLUAM2,

OT TOro, Kak CfiejCTBEHHasA CMTyaLms NpeLCcTaBNseTcs CTOPOHe 3a-
LWWTbI — CAMOMY NLY, B OTHOLLEHWM KOTOPOTrO OCYLLECTB/ISETCA Yro-
NOBHOE MNpecnefoBaHvie, 1 ero afBokary — BO MHOIOM 3aBUCUT CXeMa
MoBeLeHNsA JaHHOTO /ML NPU ero 06bACHEHMAX N0 NOBOLY BO3HUKLLE-
0 B €ro OTHOLUEHWMW MOA03PEHNS.

C nparmatuyeckux Ans nogospeBaemMoro rnosvuuii 0CHOBY Bbl6O-
pa UM OnpefesneHHON CXeMbl NOBEAEHNS, AyMAeTCs, COCTaB/IAOT Te Xe
(haKTOpbl, KOTOPbIE CTPYKTYPUPYIOT BO3HWUKHOBEHWE OrpeneNeHHOw
CNeACTBEHHON cuTyauumn (B COOTBETCTBYIOLLIEN, pa3ymMeeTcs, MOLU(K-
Kauyu). OCHOBHOW M3 HUX — UH(OPMaLWs, KOTOPOM, MO €ro MHEHWIO,
pacnonaraeT B OTHOLLEHUW ero NPUYacTHOCTW K MPECTYNIEHNIO Clie-
foBaresib, U ee UCTOYHVKN. HECOMHEHHO, YTO Ha ee KOHCTPYMpOoBaHue
TaKXKe BAVAKOT pedieKCMBHbIE MPeACTaBeHNA MOA03PeBaeMoro u (B
60/bLLIEN CTENEHN KaK MPOeCCUOHAIbHOIO HOPUCTA) ero 3alUTHMKA O
BO3MOXHOCTSAX MOyYeHWs criesoBaTesiemM AOMO/HUTENNbHON MH(OopMa-
LMK, YCUIMBAIOLLEN UM 0CNnabnstoLLeli 060CHOBaHHOCTb BO3HUKLLETO
B OTHOLLEHWMW LA NOJ03PEHMS.

42 3HaUMTENbHOE KOMMYECTBO HECKOMBbKO MHbLIX CNEACTBEHHbLIX CUTYauuii npu-
MEHWTE/IbHO K JaHHOV YaCTHON MeToAMKe BblfeneHo 1 B. B. HukonainyeHko, 13
paboTbl KOTOPOro Mbl 3aMMCTBOBa/IM aHHYHO MH(opMaunto (cM.: Hukoratiuen-
ko B. B. Yka3. cou. C. 270-272).
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MepeyeHb TakMX CXeM BO3MOXHOIO NOBeAeHUs, Kak Ham npescTas-
NAETCA, TaKXKe KOHeYeH ANa NPecTynieHniA OTAeNbHbIX KPUMUHAINC-
TUYeCKM onpeaeNieHHbIX BUIOB.

K npumepy, 110, Nogo3peBaeMoe 1 3arnofo3peHHOe B COBEpLLIE-
HUN (UCMOMHUTENBCTBE) HACWU/IbCTBEHHOIO MPECTYMN/IEHNS, TUMOTETK-
YECKWN MOXET MPUHATb OfHY U3 CNeAYyHoLWMX CXeM MOBeAEeHUA Npy [o-
npoce:

1) oTpuuaTb CBOE HaxoX/eHWe Ha MecTe COBEepLUEHUS MpPecTynse-
HWS (B TOM YmnCne BblABMras cebe annén);

2) Npv3HaBaTb (hakT CBOEro HaxoX[eHusi B 3TOM MeCTe, HO OTpu-
LlaTb COBepLLEHWE NPEeCTYN/eHNs;

3) npu3HaBaTb (hakKT COBEPLUEHMSI BMEHEHHbIX eMy [eACTBUIA, HO
06BACHATD UX YYMHEHWE NpUYMHaAMK 1 06CTOATENbCTBaMU, M60 BOB-
Ce UCKMOYaLWMMM UX KPUMUHaNbHBINA XapakTep (KpaviHeli Heo6xo-
AMMOCTbIO, HEO6X0AMMOI 060POHOIA, LOGPOBO/bHLIM OTKA30M), N1M60
CMArYatoLLIMN OTBETCTBEHHOCTb 3a UX COBepLUEHMe (COCTOSHUEM ad-
(heKTa, HEOCTOPOXXHON (POPMON BUHbI K HACTYNMBLUMM B pe3ynbTare
[esHNA NOCNeACTBUAM);

4) npu3HaBaTb COBEPLLEHME NPECTYM/IEHNSA B NMOTHOM 06beme OCy-
LLEeCTBNAOLLEr0OCH B OTHOLLEHMMW HErO YroN0BHOIO NpecnefoBaHms;

5) oTkazaTbCA OT Aavu Kakux-1nmbo 0ObSACHEHWU MO NOBOAY BO3-
HMKLLIEro B OTHOLUEHUW HEro MOAO3PEHNs B COOTBETCTBUM CO CT. 51
KoHcTuTyumn Poccumiickoii defepauum (CXeMbl BO3MOXHOIO NoBefe-
HWS NMua, NOLO3PEBAEMOTO B MOJTYHEHUN B3ATKN B Pa3/INYHbIX CUTYa-
LMsX paccnefoBaHNsAX 3Toro (hakta OyayT NoApO6HO aHaIM3MPOBaThLCA
HVKe).

CoBepLUEHHO 04eBUAHO, YTO 3aHATasA MOLO3PEBAEMbIM JIMLIOM MO-
31UMSA OKaKET CYLLLECTBEHHOE BNSHME HA Pa3BUTVE U MOAU(UKALMIO
paHee BO3HVKLLEW CNeACTBEHHON CUTyauuu. 3TO BO MHOrom o6yc/o-
BUT CYLLLHOCTb OGCTOATENbCTB, KOTOPbIE ClefoBaTe/lb OyAeT BbISCHATH
1 MpY NPOW3BOACTBE MPaKTUYECKN BCEX APYrMX CNeACTBEHHbIX Aei-
CTBWI N MepPONpUATUA, HanpaB/ieHHbIX KakK Ha NPOBEPKY ero nokasa-
HWIA N N306/IMYEHME er0 B COBEPLLEHMMN NPECTYNNEHNS, TaK U Ha Npo-
BEPKY APYruX CNeACTBEHHbIX BEPCUIA.

TyT e 3aMeTUM, YTO 3TN CXeMbI LOCTATOUYHO MOABVXHbI, MOOWU/Ib-
Hbl. Mogo3peBaemMbli (3aMOA03PEHHbIN) MOXET CHavana MOAHOCTbIO
npu3HaTb cebs BUHOBHbLIM MO CYLLECTBY BO3HUKLLETO B OTHOLLEHWK
Hero nojo3peHns, a 3aTeM TakxKe MOHOCTbIO OT CBOMX «MPU3HATE/b-

38



Hpamamuqecme OCHOG6bl KptmuHaﬂucmultecxod MemoouKu

HbIX» MOKa3aHW 0TKa3aTbCA, M HaNpPOTUB, — BHaYa/1e 0TKa3bIBaTbCA OT
[auy Kakvx-nnbo MokasaHwii, a BMOCNeACTBMN aTb NOKaszaHus, B KO-
TOPbIX OH 60 He Npu3HaeT cebs BUHOBHBIM, 160 (Kak npasusio, ybe-
AVBLUUCL B HA/IMYWW Y CNeAoBaTeNs LOCTATOUHbIX [OKa3aTe/IbCTB A/1a
06BUHEHNS) NPU3HaeT cebs BUHOBHbLIM MO/THOCTbIO U/ YaCTUYHO.

IMeHHO 3TO MONOXeHWe — NpsmMas 3aBUCMMOCTb METOAMKM 3aLLin-
Tbl OT YFO/I0BHOTO NpecneoBaHNs 0T KPUMUHANBHOWM 1 CNeACTBEHHOM
cuUTyauuu — aenaeT Ans Hac He0bX0AMMbIM BHOBb 06paTWUTh BHUMaHVe
Ha CNefyoLWmniA NPUHLMNUANBHO BaXHBIV B KOHTEKCTE HaLLero uccne-
[0BaHNs MOMEHT. B nocnegHue rogpl B MTepatype Bce 60nee yTBepX-
[laeTcs COBEPLUEHHO, Ha HaLl B3rNsz, 060CHOBaHHOE MHEHUE, YTO KpU-
MUHAICTUYECKas METOAMKA, KaK 1 BCA KPUMMHAIUCTMKA, BCE OCTab-
Hble TEOPETUYECKVE 1 NPUKIAAHbIE ee JOCTVXKEHUS, pacCuMTaHa He Ha
eAVHCTBEHHOrO (XOTS M OCHOBHOTO) «MOTPe6UTeNs» — CrefoBaTens, ee
cybObeKTamu SBNAKOTCA U Apyrve NPodeccUoHa/IbHble YYaCTHUKN Yro-
NOBHO-MPOLIECCYaIbHOTO UCCeL0BaHNA NPECTYNNEHNIA.

He cnyuvaliHo B nocnefHux cBoux pabotax* P. C. BefKUH HeCKo/b-
KO OTOLLEN OT paHee MPUBEAEHHOTO NOHVMaHWUSA KpUMUHANUCTUYeC-
KO METOAMKMN Kak MEeTOAUKM TONbKO pacciefoBaHUs OTAENbHbIX BU-
[0B MPECTYN/IeHNiA 1 CTan paccMaTpuBaTb NpeaMeTHYH 061acTb Me-
TOAMKM 60/iee LWMPOKO — paccnefioBaHne 1 cyfebHoe pacCMOTpeHue
OTZeNbHbIX BUA0B NPecTyneHnin. B 4yacTHOCTU, rOBOPS O CTPYKTYpe
YaCTHOW KPUMWHANNCTUYECKOW METOANKWN NMPUMEHUTENBHO K Cyaeb-
HOMY PacCMOTPEHUIO YTOMOBHbIX [ieN, OH OTMEYaeT, YTO OHa Ha ocC-
HOBE Yr0/10BHO-MPOLIECCYanbHOM0 3aKoHa OTpaXKaeT nocneaoBaresib-
HOCTb [EeNCTBUIA Y4aCTHWUKOB CyAeb6HOro mnpouecca W CoaepXkaHue
3TUX AEWCTBUIA B Xofe CyAe6GHOro CnefcTsus U B MPEHUAX CTOPOH.
Kak Bugum, P. C. BenkuH He nepeyncnseT cyObekToB KpUMUHANMC-
TUYECKOW METOAMKN NPUMEHWUTENbHO K CyAeOGHOMY PacCMOTPEHUIO
MPEeCTYNNeHWiA, a BeCbMa HeonpeeneHHo NuLeT 06 yYaCcTHUKax Cy-
ebHOoro npouecca.

OfHaKo HET COMHEHWIA B TOM, YTO NPOECCUOHAIbHBIMU YHYaCTHW-
Kamy 3TOro npowecca fBASHTCA U MPOKYPOP — roCyAapCTBEHHbIN 06-
BUHWUTENb, W afjBOKAT — 3aLUTHUK NMLQ, B OTHOLLEHWUN KOTOPOro 3TOT
MPOLECC OCYLLECTB/IACTCA: UMEHHO OHW NPeLOCTaBAAT Cyay U Uccne-

43 B TOM uncne BblLLeALMX B CBET NOC/e CMEPTU 3TOMO BbIAAOLLEr0CsH YHEHOr0
(cMm.: Beakun P. C. Kypc YrofioBHOro Cyfonpoun3BoACTBa : y4ebHuK : B 3 T. / nog
pea. B. A. Muxaiinosa. M. ; BopoHex, 2006. T. 1. C. 122).
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[YIOT B Cyfe [10Ka3aTe/bCTBa, UX Peyn COCTaBMAIOT COAepXKaHue npe-
HWIN CTOPOH*,

N 370 OTHOCUTCA He TONbKO K CynebHOMY NPOV3BOACTBY MO Yro/oB-
HOMY fiefly, a NOTOMY MpPeACTaB/feTCA NOrMYHbIM 060CHOBaTL CHOPMY-
NMPOBaHHOE BO BBELEHUWN OnpefefieHVe YroloBHO-MPOoLeccyabHOro
nccnefoBaHns NPecTynieHnin Kak npegMeTHOR 06/1acTh KpUMUHanC-
TUKW, B TOM YUC/IE, eCTECTBEHHO, KPUMUHAIMCTUYECKON METOAMKMN KaK
CUHTE3VPYIOLLEro pasgena aTon HayKu.

B poccuiickoli AOpeBOMIOLMOHHON opuanyeckoli nutepatrype 06
Yro/I0BHOM CYZOMPOV3BOACTBE Kak O (hOpMe COOTBETCTBYHOLLErO UC-
CMefjoBaHNs MuUcai MHOTve aBTopbl. «...Becb Kogekc (YrosioBHOro
Cy[onpoun3BoACTBa. — O. b.) NOCBSALLEH NpasuiaM 0 CObMpaHUn 1 nc-
Mo/b30BaHWUN [10Ka3aTe/IbCTB /19 BOCCTAHOBEHUSA MPOLLIONo (hakTa,
COCTaB/IAIOLLEr0 NPeAMET cyoebroeo uccredosanusy (3LECb W fasnee
Kypcus Haw. — O. b.), — nucan, Hanpumep, J1. E. Bragummpos®. «O6g-
3aHHOCTb cyada, — 3ameyan A.®. KoHu, — He 3anofo3peBarb U ucce-
[0BaTb, a pasdbupatb uccredosannoe...»*® 3aTeM Mo pasfMUHbIM Mpu-
YMHaM, B OCHOBHOM WJEONOrMYecKUM, Korga 3agaqamu COBETCKOro
COLMaNIMCTUYECKOrO, B TOM YKC/IE YTO/I0BHO-MPOLIECCYabHOr0, MpaBa
NpU3HaBaINCh «3aa4K, HanpaB/ieHHbIe Ha NPEOA0sIeHe CONPOTUBIe-
HWA KNacCoBbIX BParoB W MX areHTypbl Aeny couuannsma...»*’, roeo-
pUTL O CYyA0NPOV3BOACTBE KaK 0O MpoLLecce BCECTOPOHHErO MCCes0Ba-
HWA NPeCTyNeHUiA, CTa/10 NONPOCTY HEYMeCTHO™.

B cOBpeMeHHO e HopuaNYecKoin nnTepatype, HaCKOIbKO HaM 13-
BECTHO, OfJHUM W3 NePBbIX MOHATME «UCCNef0BaHNe NPECTYNNEHNIA»
NPUMEHUTENBHO K MPeAMETHOM 061acTV HayK KPUMUHAIUCTUYECKOTO
umkna ynotpeoun P. C. benkuH. B 1967 r. OH onpefennn KpYMuHa-

4 dakynbTaTVBHLIMW NPOMECCUOHABbHBIMI YYaCTHMKaMK Cyne6HOro npo-
Liecca (Kak 1 focyfebHOro npov3BofCTBa Mo Yro/oBHOMY fieNly) MOTYT ABNATHCA
afiBOKaTbl — MpeACTaBmNTeNN NOTEPMEBLLEro, rPaXAaHCKOro UCTLA, FPaXAaHCKOro
OTBETUMKA, aJjBOKAT CBUAETENS.

4 Braoumupos JI. E. Y4eHve 06 yronoBHbIX gokasarenscrsax. Tyna, 2000. C. 52.

4 Konu A. @. Cobp. coy. : B8 T. M., 1966. T. 2. C. 390.

4 Bonwuunckuii A. A. Teopus cynebHbIX 40Ka3aTeNbCTB B COBETCKOM npase. M.,
1941. C. 12.

“ HanomHuM, BNOTb A0 BBEAEHUA B [eliCTBME YTONOBHO-NPOLECCyanbHOro
Kofiekca 2001 r. 3afla4amMm BCEro yrooBHOMO Cy0MNPOU3BOACTBA, a Cef0BaTeb-
HO, 1 Cyja Kak TakoBOro, 3aKOH MPOAOMKaN Npu3HaBaTb «ObICTPOE U NOHOe pac-
KpbITWe NPecTynIeHnA».
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NMCTUKY KaK «HayKy O 3aKOHOMEPHOCTSAX OCYLLECTBEHUA cyoebHo20
uccnedosanusi, 0 CPELCTBAX U NpPUeMax ero npoBefeHns, 0 MeToLax
MCNO/b30BaHNSA 3TUX CPELCTB U NMPUEMOB KaK B LieNIAX PacKpbITUS U
paccnefoBaHus MPecTynieHnin 1 06beKTUBHOIO cyfebHoOro paséu-
paTenbcTBa, TakK W NPUHATUAA Mep K MpefoTBpaLLeHno npecTynse-
HWI». T1pn 3TOM Mog, «CyAe6HbIM MUCCef0BaHMEM NPECTYNNEHUA UM
MOHVMa/IaCb «COBOKYMHas [eATe/IbHOCTb OPraHoB A03HaHWs, cnej-
CTBWS, Cya, IKCMEPTHbIX YUPEXAEHWIA N0 YCTAHOB/IEHWIO UCTUHBI M0
Aeny»*.

Ha npotskeHun MHorux net P. C. BenkunH yToUHAN 1 yry6nan ceoe
BULEHWE NpeaMeTa KpUMUHAIMCTUKA, HO He U3MEHS1 CBOEro MHEHNUS O
npeaMeTHON 06/1aCTW 3TOM HayKM KaK 0 CyeGHOM 1ccneaoBaHum npe-
CTYNNEHNI 1 CYLLHOCTW TakKoro muccnegosaHns®™. Ml BCeLieno noagae-
pxxvBaeM ngeto P. C. BefkvHa 06 nccnefoBaHMmM NpecTynsieHnin (a He
TOMbKO 06 WX paccnefoBaHUM) Kak NpeiMeTHOM 0611aCTU HayK KpUMK-
Ha/IbHOTO LKA, B TO e Bpems, B psje CBOMX paboT®! Mbl y)Ke BbiCKa-
3bIBa/IM 1 060CHOBbLIBA/IN MHEHWE O TOM, YTO:

a) NOMMMO Ha3BaHHbIX P. C. Be/IKMHbIM UL, U OpraHoB, B YMC/IO
npotheCcCUoHabHbIX CYyObEKTOB UCCNEA0BaHNSA NPECTYNeHNI HE06X0-
VMO BK/tOYATb NPOKYpOpa Kak PyKOBOAWUTENS BCEI CUCTEMbI YrO/0B-
HOro NpecnefoBaHNs U rocyaapCTBEHHOro 06BMHUTENSA B Cyfe U afBo-
KaTa, BbICTYNatoLLEro no yrojloBHOMY fiefly B Ka4ecTBe 3alUTHUKa UK
npeAcTaBuUTeNs NOTEPMeBLUEro NMM60 rpaxxaaHCKoro UCTUa 1 rpaxkaaH-
CKOTr0 OTBETUMKA,;

©) COBOKYIMHYHO [ieATeNIbHOCTb BCEX 3TUX /1ML, U OpraHoB 60o/ee Kop-
PEKTHO MMeHOBATb He CyeOHbIM, & YroN0BHO-MPOLLeCCyasibHbIM UCC/ie-
[0BaHVeM MPecTynieHnid, M60 OCYLLEECTBSETCA OHA Ha BCEX CTaausX
1 3Tanax yronoBHOro npowecca.

Ou4eBMAHO, YTO KaXKAbIA U3 Ha3BaHHbLIX OPraHoOB 1 UL, CBOKO fest-
Te/IbHOCTb OCYLLECTB/ISET B COOTBETCTBMM CO CBOEI YrofI0BHO-MNPOLeC-
CyaNibHOW (hyHKLMeN, MONOXKEHNEM B YTOMIOBHOM MPOLIECCe U peannsy-
eT ee B COOTBETCTBMM C NpaBamu 1 3anpeTtamn, yCTaHOBNEHHbIMU 415
HEro YrosioBHO-NpoLeccyasibHbIM 3aKOHOM (C MpPUB/IEYEHNEM K TaKo-

49 KpumuHanucTyka : yuebHuk. M., 1967. C. 3.

0 CM.: Benxun P. C. Kypc KpumuHanucTukm. M3a. 3-e, gon. M., 2001. C. 65.

5L CM.: Baes O. A. KpuMnHanMcTnyeckue CpeacTsa U MeTodbl UCCesoBaHus
npecTynneHwnii // KOpugnyeckne 3anuncku. Boin. 10. BopoHex, 1999. C. 6-9; Fzo
orce. OCHOBbI KpUMmUHANUCTUKKU. M., 2001. C. 30-35.
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BO AeATEeNbHOCTU HernpogecCUOoHasIbHbIX NMPeacTaBUTesieil CooTBeT-
CTBYHOLLEN CTOPOHBI U MHBIX YYAaCTHUKOB Cy0MNPON3BOACTBA).

HeobxoauMocTb nocnefHein oroBopky 06ycnoB/ieHa TeM, 4To Ta-
Kve opraHbl 1 fMua, Takke, HECOMHEHHO, y4acTBYHOLLME B UCCNeAO-
BaHUW NPECTYMN/IEHNI, KaK 3KCMEPTHbIE YUPeXAeHWs, aKCrepTbl, cre-
LMaINCThbI, He OTHOCATCA HW K CTOPOHE 06BMHEHWS, HW K CTOPOHE 3a-
WKTbl. OHY — MHbIE YYACTHUKW YTOMOBHOMO Cy0npon3BoAcTea (/1. 8
YTK P®), koTopble npu He06XOAMMOCTU MOTYT (a B Cyyasx, npemy-
CMOTPEHHbIX CT. 178, 4. 4 ¢T. 179, 196 ¥YT1K, — 06513aHbl) NPUBEKATHLCS
K 3TOMy npoueccy No peLleHuto NpeacTaBuTesein cocTasatoLLelica B
TakoM WCCMef0BaHMN CTOPOHbI AW Cyda AN pa3peLLeHns BOnpocos,
BXOZALLMX B UX NMPO(eCCMOHaNIbHYH KOMMETEHLMIO.

Taknm 06pa3om (NOBTOPVM) YrONOBHO-NPOLIECCYalbHOE UCCNeao-
BaHVe NPeCTyN/IeHNiA eCTb HanpaB/eHHas Ha JOCTVXKEHME Ha3HauYeHWs
YrO/IOBHOTO CYLOMNPOW3BOACTBA COBOKYMHasA AeATe/IbHOCTb OpraHoB
[03HaHWA, [O3HaBaTeNs, CrefoBaTens, PyKOBOAUTENS C/IELCTBEHHOIO
opraHa, NpoKypopa, afBoKaTa-3alUTHNKa, afBOKaTa-npescTaBuTens,
cyaa, peanunsyemas KaxabIM 13 HAX B COOTBETCTBUM CO CBOel NpoLiec-
Cya/IbHOW (PyHKLMEN U NONHOMOYMAMM B paMKax LUHAMUYECKON cuC-
TeMbl Yr0/I0BHO-NPOLECCya/IbHbIX MPaBOOTHOLLIEHWIA.

W3 aToro onpepeneHns, rno Hawemy MHEHWIO, CefyeT, YTo yro-
NOBHO-MpOLIeCCyanbHOe 1cCnefoBaHne MPecTynNeHWn HauMHaeTes C
MPUHATUSA 3asB/1eHNS (COOOLLEHNSA) O LeAHUN, BO3MOXHO, UMEIOLLEM
KPYMUHANBbHBIA XapakTep, W 3aBepLuaetca (B C/yyYae yCTaHOB/IEHUSA
COObITUA MPECTYN/IEHNs U INLA, ero YYMHMBLLEr0) BCTYM/IEHNEM B
3aKOHHYIO CUJTy NpUrosopa Cyfa Wav ApYroro 3akOHHOrO 3aBeplua-
IOLLIEro paccriefjoBaHue peLLeHmns.

Takoii B3I, Ha rHOCEONOrMYeCKyH CyLHOCTb YrO/IOBHOIO Mpo-
Liecca NpesfoCcTaB/isieT BO3MOXKHOCTb ee U3yYeHUs Kak 60/bLLON cucTe-
Mbl. B COOTBETCTBMM e C CUCTEMHbBIM NMOAXOAOM (M NOHUMaHWEM Mpo-
Liecca B Jpyrux Haykax) npoLecc ecTb COBOKYMHOCTb B3aMMOCBA3aH-
HbIX 1 B3aVIMOAENCTBYHOLMX BUAOB AeATENIbHOCTU, NPeobpasyoLmx
BXOfbl B BbIX0Abl. Mpy 3TOM BX0Zamu K npoueccy 06bI4HO ABNAKOTCA
BbIXOZbl APYTUX MPOLECCcoB®?,

B Hawlem cnyvae BbIXOf U3 [OCNELCTBEHHOW NPOBEPKU 3a5B/IEHNS O
MPecTynsieHnn — Moo 0TKa3 B BO30Y>KAEHUW YIO/I0BHOTO fefa, Mbo BO3-

52CM.: Llaopun A. J]. MeHe[DKMEHT KayeCcTBa — OT OCHOB K npakTuke. M., 2005.
C. 157.
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By>KaeHre YronoBHOrO iena U NPoV3BOACTBO NPeABApPUTENBLHOO pacce-
poBaHus. Cyf NepBoii MHCTaHLMN PacCcMaTpyBaeT pesynbTarbl BO30YXK-
[leHHOr0 roCyapCcTBEHHOr0 06BUHEHNS, KOTOPbIE, B CBOKD 0Yepesb, eCcTb
OLieHKa NPOKYPOPOM pe3y/ibTaToB NpeSBapuTebHOro paccnefoBaHus. Pe-
LLIeHWe cy/fja NepBoli MHCTaHLMN SBNSETCA BXOAOM K [eATeNlbHOCTH Cy/a,
paccMaTpuyBatOLLIEro ero B KaccalMOHHOM nopsake. PelleHne kaccauu-
OHHOW MHCTaHLMW, KaK NPaBW/Io, 3aBepLUaET YrosI0BHO-NPOLECCyabHOe
“cCneaoBaHne NPEeCTynNeHns (He cuMTas JOCTaTOMHO PEdKUX Cy4aeB
OTMeHbI paHee COCTOSABLUMXCS PeLleHWiA B Ha[30PHOM MOPSLKE).

Kak orosapvBasioch BblLUe, Mbl OFPaHUYUAV PAMKW AaHHOW Haluel
paboTbl M3yUYeHeM METOANKM AeATeNIbHOCTM MO YrofIOBHOMY Mpecsie-
[0BaHMO 1 NPothecCUOHaNbHONM 3alnThl OT Hero. A MoToMy fJanee,
MCNONb3Yyst MOHATWE YrONOBHO-MPOLECCYaSIbHOrO UCCNEA0BaHNS, Mbl
OyaemM 1MeTb B BUAY METOANYECKME OCOBEHHOCTMN AEATENbHOCTY /AL,
OCYLLECTB/IAIOLLMX YrOOBHOE NpecnefoBaHve, U afBoKara — 3aluT-
HUKa 1nLa, TakoMy npec/iefloBaHNIO NOABEPratoLLerocs.

KOHeYHo »e, KpUMUHANINCTUYECKIE METOAUKIM paccnefoBaHNUs, BO3-
Oy>KAeHMS rocyaapCTBEHHOr0 06BMHEHMS U NOAJEPXKaHUSA ero B Cyfe,
“Mes 06LLYH LieNb — YTONOBHOE NPEeCceoBaHNE, Pa3inyatoTca MeXay
Co60iA MO CTPYKType AesTeNbHOCTW. Tak, YronioBHOe npecrefoBaHue
npw BO36YXAEHUW roCyAapCTBEHHOr0 06BUHEHWS HOCUT B LIE/IOM Cy-
ry6o aHamMTu4ecknin xapakTep. Mogaep>xaHue rocyfapcTBeHHOro 06-
BMHEHUA B CyAe, B OTMYME OT Yro/I0BHOrO NpPecnefoBaHuns, ocyLLecT-
B/IIEMOTO Ha NPeABapUTENbHOM CNEACTBUMN, HOCUT HE CTOMbKO MOWUCKO-
BblIli, CKO/IbKO MCCej0BaTeNbCKNIA XapaKTep.

Bce 66bLUMe NPeaoCTaBNsEMbIE 3aKOHOM BO3MOXHOCTY ANs afBo-
KaTa-3alUTHMKA — y4acTBOBATb He TO/bKO B CyAe6HOM, HO U B flocye6-
HOM MPOW3BOACTBE MO YrOfIOBHOMY Ae/ly C CaMblX PaHHUX ero CTagui
— TaKXe, HECOMHEHHO, TOrMYeCKM U TEOPETUYECKUN BNOHE KOPPEKTHO,
npefonpesenstoT ero «noaHOLEHHOe» MeCTO Cpean APYrux Cyobek-
TOB — NOTPeOUTENEN KPUMMHAMCTUYECKON MEeTOAUKK (CneaoBatens,
NpoKypopa). HanpaBneHHOCTb Xe ero AedTeNbHOCTM B MPUHLMNE, YTO
BMOJIHE NMOHATHO, NPOTMBOMO/OXHA HaNpPaBIeHHOCTH YroIOBHOMO Npe-
CNefoBaHns 1 Mo Camoid ee Lienn, U No CTPYKTYpe Kak B J0CyAe6HOM,
Tak 1 B CyfebHOM NPOV3BOACTBE MO YroNI0BHOMY Aeny.

OAHaKO MemoouyecKue OCHOBbl ocywecnieileHusl oesamenvHocmu
6ceMu NpopheccUOHANIbHBIMU YUACHHUKAMU Y2OL08HO20 CYOONPOU3-
600CMBA HA 6CeX €20 IMANAx U cmaousx edunsl. PaLOHaIbHan «nepe-
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paboTKa» B LIENISIX BbIMOMHEHWS CBOE MpoLeccyanbHON QyHKLUM Me-
XaHu3ma cnefoo6pa3oBaHus, BOSHUKLLIErO B pe3y/bTaTe COBEpLUEHUS
1CCNeayemoro npecTynieHus.

Tak, cnegosarefib (YTO NOAPOBGHO PACCMOTPEHO BbILLE) HA OCHOBE
NO3HaHWA MexaHW3Ma cnef006pa3oBaHMs OT NPeCTYNNeHNI OTAe/IbHO-
ro Buaa OGHapy>XuBaeT criefbl, (POPMUPYET U3 HUX [OKA3aTe/bCTBa,
ncecneLyeTr Ux ¢ TOYKU 3peHUs LOCTOBEPHOCTU W [OCTAaTOYHOCTU MO
KOHKPETHOMY YrOoN0BHOMY feNy An5 06BMHEHUS KOHKPETHOro inua B
COBEpPLUEHNN KOHKPETHOrO MPecTynieHus, npesycMOTPeHHOro onpe-
AeneHHo cTaTbell YK.

MpoKypop npwv BO30Y>KAEHUW rOCYAapCTBEHHOTO 0OBUHEHUSA, CNesys
OnpeaeneHHOMY a/irOpUTMY, OCYLLECTB/ISIET aHa/In3 YrofIoBHOTO [ena,
MOCTYMMBLUErO K HEMY C 06BUHUTE/bHBIM 3aK/THO4EHNEM: U3yYaeT OTHO-
CMMOCTb 1 JOMYCTUMOCTb K&XKAO0ro [OKa3aTesibCTBa, JOCTOBEPHOCTbL U
[0CTaTO4HOCTb BCE CUCTEMbI COBPaHHbIX Crie0BaTe/IeM J0Ka3aTe/bCTB.
Ecnn OH NpuxoguT K BbIBOAY, YTO 3TV [OKa3aTe/bCTBa afieKBaTHO OTpa-
YatOT 0ObEKTVBHO BO3HMKLUWIA B pe3y/nbTaTe COBEPLLEHNUS NPECTYNIeHNs
MeXaHu3M Ccefo06pasoBaHns (U, TeM CaMbIM, — MEXaHW3M Camoro Co-
BEpLUEHMA NPeCTYN/eHns) B npegenax npeameTa JoKasblBaHUs C YUYETOM
AVCNO3VLMY BMEHEHHOI O0OBMHAEMOMY YrO/I0BHO-MPaBOBO HOPMbI, OH
yTBEPXKAAeT 06BUHUTENIbHOE 3aK/HOUEHVE 1 HanpaB/iseT Yro/0BHOE Ae/0
B CyA. B NpOTMBHOM C/lyyae OH MPUHMMAET O4HO U3 PeLLeHunii B paMKax
CBOVIX MOMIHOMOYMIA, NPEAYCMOTPEHHBIX M. 2 €T. 221 YTIK.

C 3Tux e No3numii — He06XOAMMOCTU PaLOHa/IBHOTO UCCNef0Ba-
HWS [OKa3aTesbCTB, afleKBATHO OTpaXKatoLLMX Ha OCHOBe nepepaboTKu
MexaHu3Ma cnefoo6pasoBaHUsi MEXaHU3M COBEPLUEHMSI BMEHEHHOIO
NOACYAMMOMY NPECTYN/IeHUs — rocyaapCTBeHHbIN 06BUHUTENb NNa-
HUPYeT W opraHn3yeT NoCnef0BaTe/lbHOCTb NPeLOCTaBIEHNS UM CYaY
[0Ka3aTeNbCTB (LONPOC OTAEMbHBIX UL, OFaLLeHne 3aKHUEHNIA IKC-
nepTu3 1 Apyrux marepuasnos fena, NOATBEPXKAAIOLWMNX 06BUHUTE b-
HbIl Te3nc). 3aMeTMM MOMYTHO, YTO MO OYEBUAHLIM Ha TO NMPUYMHAM
Hambonee OTBETCTBEHHA M CNIOXHA peann3auns aToro aneMeHTa MeTo-
AVIKN NMOAJEPXaHWsA rocyfapCTBEHHOTO OOGBMHEHMS MO TPYMNMOBbIM U
MHOI03MM304HbIM YTOMI0BHbLIM JefiaM.

ATa e HeobXxo4MMOCTb (C YYETOM YrosI0BHO-NPABOBLIX U KPUMU-
Ha/INCTUYECKMX OCOBGEHHOCTEN BMAA WCCMELYEMOro MpecTyrnyieHns)
npegonpeaensieT Kpyr 06CToATeNbCTB, KOTOPbIe FOCYAapCTBEHHbIN 06-
BUHUTE/b BbIACHAET Mpy CyaebHOM A0NPOCe TeX UKW UHbIX L, 1 NPO-
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N3BOACTBE MHbIX CYNe6HbIX AENCTBUIA CNeCTBEHHOrO XapakTepa, npo-
M3BOANMbIX MO MHULMATMBE CTOPOHbI 3aLLM1ThI.

OuyeBMAHO, YTO 3Ta MeTOoAMYECKas AeATeNIbHOCTb roCyAapCTBEHHO-
ro 0GBMHUTENS HOCUT OTHET/IMBO BbIPaXKEHHBIA CUTYaLMOHHBI Xapak-
Tep. Ho aTv cutyaumm (MX yCNOBHO MOXXHO UMEHOBaTb 06BUHUTE/IbHO-
CyAe6HbIMM) CYLLECTBEHHO OTNYHbI OT CNEACTBEHHBIX CUTYaLIWIA, XOTS
LeNb AesTeNbHOCTM M NPOKYPOpa, 1 CNeaoBaTensi efAuHa: 3aKOHHOe W
060CHOBaHHOE Yro/I0BHOE NPecnefoBaHue.

O6BVHUTENBHO-CYEe6HbIE CUTYALLMM HOCAT, KaK YXKe YNOMUHaIO0Ch,
He CTO/b NOUCKOBBIN, CKO/b UCCeLoBaTeNbCKUIA XapakTep. MepBoHa-
yasibHas M3 HUX CTPYKTYpupyeTca 418 cebs MPOKYpPOpOM, HasHayeH-
HbIM FOCYAApCTBEHHbIM 0O6BMHMTENEM, MPU NOAFOTOBKE K Cyae6HOMY
PacCMOTPEHMIO fena 1 NpefonpeaenseTcs CTeneHblo, Ha ero B3rsg,
060CHOBaHHOCTM YrO/IOBHOIO MPEC/eA0BaHNs NOACYAMMOTrO.

I3MeHeHwe 3Toi cuTyaumm, ee ycyrybneHve ¢ no3uumin nogaepxa-
HWA 0BBMHEHUA B Cy/e, Ha HaLl B3rNsg, 06yCn0BNMBAETCA HECKOMbKY-
MW (3a4aCTyHO B3aMMOCBSA3aHHbIMKN) (haKTopamu:

a) VCK/HOYEHVE CyA0M OTAe/NbHbIX [OKa3aTe/bCTB B CBA3MN C BbISB-
NEHHOM NX HeONYCTUMOCTbIO, YTO, ECTECTBEHHO, YCIOXKHAET Noaaep-
YKaHvie BO30Y>KAeHHOIr0 MPOTUB MOACYAMMOr0 rocyAapCTBEHHOTO 06BM-
HeHWS (UN B LLeNIOM AieNaeT 3T0 HEBO3MOXHbBIM);

6) CyLLeCTBEHHOE W3MEeHEeHWe OTAENbHbIMU NNLaMK MOKa3aHWA,
[aHHbIX Ha NPeABapUTENBHOM CEACTBUMN «B NOJb3Y» NOACYAUMOTO;

B) MpPeAoCTaBNeHNE CTOPOHON 3alyThbl AOMONHUTENbHBIX W HO-
BbIX [0Ka3aTeNbCTB, KOTOPble He OblAM NpegMeToM MNPOBEPKM Ha
NpeABapuUTENbHOM CNEACTBUM, CTaBALLMX NOJ COMHEHWE 060CHOBaH-
HOCTb 0OBMHWTENBHOTO Te3uca.

VIMEHHO B 3TWX cUTyaumax Hanbosiee 3Ha4MMO UCMOIb30BaHMe ro-
CyAapCTBEHHbIM 0OBMHWTE/IEM BCErO CBOEr0 METOAMYECKOTO MOTEHLM-
ana; NPOKypop 3a4acTyto BbIHY)XX/EH MeHATb paHee 3aniaHMpPoBaHHYO
MocnefoBaTeNbHOCTb MPEAOCTaBNEHNS [OKa3aTeNbCTB, Npuberatb K
MOBTOPHbIM, NEPEKPECTHBIM W LLIAXMATHbIM JONpPOCcaM, UHTEPNPETMPO-
BaTb BOMPOChHI, HA BbIICHEHME KOTOPbLIX 3TU U Apyrue Npov3BOAVMbIe
Mo ero nHULMaTmBe cynebHble AeCTBUA CNIeACTBEHHOIO XapakTepa Ha-
npas/ieHbl.

Mpuas K BbIBOAY, YTO U UCK/HOYEHUE CYLOM OTAE/bHbIX A0Kasa-
TENbCTB OOBMHEHMA KaK HefonyCTUMbIX, U MOAWU(MKALMA 0OBUHM-
TeNbHbIX [OKa3aTeNbCTB B X04e CyAeOHOro CnefacTBus, U AoKasaTeNb-
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CTBa, NPeLOCTaB/eHHble CTOPOHON 3alMTbl, HEe KONebNtT TOro, YTo
COXpaHuBLUAasACA [JoKa3aTeIbCTBEHHas 6a3a afieKBaTHO Ha OCHOBE Mexa-
HW3Ma C/lef006pa3oBaHNA OTPXKAKOT MeXaHV3M COBEPLLEHUSA MOACYAN-
MbIM BMEHEHHOIO eMy NPecTynjeHns, OH NOLAePXXMBaeT 06BUHEHVE
MPOTVB MOACYAMMOrO B NOSHOM 06beMe BO30YXKAEHHOI0 B OTHOLLEHWN
Hero rocyapCTBeHHOro 06BUHeHNS. B NPOTUBHbIX Cy4asX OH MOJIHO-
CTbO MM YACTUYHO (MCKIKOYas OTAE/bHblE BMEHEHHbIE MOACYAMMOMY
anu30Abl, npegnaras 60nee MArKyt KBaIMPUKaLMIO ero NpecTynHbIX
AENCTBMIA) OT 3TOr0 OTKAa3bIBAETCA.

MonyTHO 06paT!M BHUMaHWe, YTO B psfe Cny4vaeB 06BUHUTENBbHO-
cyaebHas cuTyaums MOXKeT U3MEHATLCA U B 60N1ee 6naronpusTHYO CTo-
POHY, YeM Ta, KaKk OHa npeacTaBnsnacb NPOKYPOpPY NPy NMoAroToBKe K
NoAJepXXaHno rocyfapCTBEHHOI0 0O6BUHEHNS: 03HAKOMUBLUMCH C Ma-
TepuanaMu 3aBepLLIEHHOTO pacc/efoBaHNs, 0OBUHAEMbIR, paHee OTpK-
LIaBLLWIA CBOO BUHY, B Cy/ie NOTHOCTbHO UM YACTUYHO MOXET MPU3HATb
cebsl BUHOBHbIM; CBUAETE/b, Ha NPeABAPUTENBHOM CNEACTBUMN AaBLUNI
nokKasaHus B WMHTepecax MOACYAMMOrO, MPU3HaTb, YTO OHWM HOCU/IN
NOXHBIA XapakTep, 1 T.M.

3aWWTHUK 1@, B OTHOLLIEHWN KOTOPOTO OCYLLIECTB/ISETCA YrONI0BHOE
NpecnefoBaHye 1 Ha KOTOPOTo, Kak M3BECTHO, BpeMs f0Ka3biBaHWS He BO3-
NOXEHO, CBOKO «MepepaboTKy» MexaHu3Ma cnefoobpa3oBaHUs OCYLLEeCT-
B/SET, ECTECTBEHHO, C MHbIX NO3ULMIA: OH 060CHOBbIBAET TO, YTO 3TOT Me-
XaHW3M, «BOMN/OLLEHHBIN» B JOKa3aTe/IbCTBaX 06BUHEHWS, B TOI UM MHOA
CcTereHn yLep6eH, a NoTOMY He OTPaXKaeT C OCTATOYHOM NMOHOTOM

a) IMB0 MexaHn3Ma COBEPLLUEHUSA YIO/IOBHO HaKa3yeMoro fesHus;

6) nMbo BCeX HEOOXOAMMBIX 371EMEHTOB COCTaBa MPeCcTymneHns
BMEHEHHOT0 ero noA3aLlMTHOMY AesiHuA (B CBA3N C YeM [eliCTBUSA MOoA-
3aLLMTHOrO MO0 He ABMAIOTCA MPECTYNHbIMK, MO0 NOAeXaT KBa/In-
(rkaummn no mHoN cTatbe YK, npeaycMaTpuBatoLLeil MeHbLUYIO OT-
BETCTBEHHOCTb);

B) IM60 BCEX HEOOXOANMbIX CNEACTBUIA, NO3BONSAOLIMX CAENATh 0f-
HO3HaYHbIN 4OCTOBEPHbIN BbIBOA M3 BEPCUM O TOM, YTO UCCNeLyemoe
opraHamu yrofioBHOro npecnefjoBaHus esiHue COBepLUNI UMEHHO ero
NOA3ALLMTHBIN (1M60, HANPOTWB, C LOCTOBEPHOCTLHO UM BbICOKOIA CTe-
MeHbI0 BEPOATHOCTY CBUAETENIbCTBYET O COBEPLUEHUW MPECTYM/eHNns
APYTUM NIALLOM).

MpoheccnoHanbHON 0653aHHOCTLIO OCYLLIECTBEHNS NepepaboTKu
MexaHu3Ma cef006pazoBaHNs UMEHHO C 3TUX NO3uLWIA (aaBoKaT CBS-
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3aH, KaK U3BeCTHO, C NO3MLMEn CBOEro OBEpUTENs) 1 Npeaonpeaens-
eTCA MeTOAMKa 3almTbl N0 YrofIoBHOMY Aeny. B Tom uucne: Kpyr 06-
CTOATENbCTB, KOTOPbIE afBOKAT LO/DKEH BbISCHATL MPY CBOEM Y4acTum
Ha MpeABapuTe/IbHOM C/IeACTBUM; MPY COOBUPaHUN UM [0Ka3aTeNbCTB B
nopsgke ct. 86 YTK; npy yyactuu B UccriefjoBaHNN J0Ka3aTebCTB 06-
BUHEHWSA B CyAeOHOM 3aceflaHnu; paLuoHasibHas NocnefoBaTe/IbHOCTb
npeaocTaB/eHNs [LOKa3aTeIbCTB 3alMThbl B CYyae; CYLLHOCTb W CTagus
3asB/IeHMs UM XOfAaTaiCTB KaK Ha npefBapuTe/lbHOM CMeACTBMM, Tak
" B Cyfe, U, HaKOHeL,, MeTOANYeCKN BepHOe 060CHOBaHWe CBOel No3u-
LMK B CyAe6HbIX MPEHNUAX CTOPOH.

3almTHbIE CUTYaLMM NO OCHOBaHWIO CTaANM YTOIOBHOTO CYL0NPOun3-
BOZCTBa UX BO3HUKHOBEHMSA MOXKHO (TaKXKe YC/I0BHO) K/1aCCUULIMPOBATb
Ha 3aLLMTHO-C/IECTBEHHDbIE 1 COOTBETCTBEHHO 3aLLMTHO-CyAeOHbIe.

C MeToAMYECKNX NO3ULMIA 3aLUTHO-CNEACTBEHHbIE CUTYaL U MOX-
HO NOZENNTb Ha BO3HUKAOLLIME Mpu:

a) 3almTe OT (paKTUYECKOro Yro/oBHOrO NpecniefoBaHns, B YacT-
HOCTK, 00yC/OB/IEHHbIE HEOOXOAUMOCTLIO pearmpoBaHns Ha cam (hakT
BO30Y)X[leHVs1 YrONOBHOIO Aena, KacaroLlerocs nofsalimMTHOro; BO3-
HUKatoLLe NPU NPOU3BOACTBE OTAE/bHbLIX CNEACTBEHHbIX AENCTBUIA C
3TUM NNLLOM, HanpyMep, NpW LOMpPoce ero B Ka4ecTBe CBUAETENS; NPW
MPOU3BOACTBE B €r0 Y& OTHOLUEHNN CNeACTBEHHbIX AeACTBU NPUHY-
AMTeNbHOro Xapaktepa (06bICKa, BbIEMKU U T.4.);

06) 3aLMTe NOAO3PEBAEMOrO M (M) OO6BUHSEMOTO;

B) COBMpaHNM 0Ka3aTeNbCTB 3alUTHUKOM B nops/ke cT. 86 YTIK;

) O3HAKOM/IEHUWM C MaTepuasiamy 3aBepLUeHHOro paccriefoBaHus
Jena no 06BMHEHNIO NOA3ALLMTHOO.

C 3TUX >Xe No3nLWi1 3aLUTHO-CYAebHbIe CUTYaLK MOTYT ObITb KBa-
NAMULMPOBaHbI Ha BO3HMKAIOLLME:

a) Ha CTaguu NnpeABapuTEeIbHOrO CyLIaHUS;

6) B cyze NepBoli UHCTaHLMMK,

B) NPM KaccalMOHHOM 1 Ha130pPHOM MPOV3BOACTBE MO0 YrO/IOBHOMY
aeny.

OTMeTUM TaKXKe, UTO OMpefesieHHble METOANYECKNE 0COBEHHOCTYU
NpoecCUOHaNbHOM 3aLLUThbI CYLLECTBYHOT, KOra OLHOT0 06BUHAEMOTO
(nozcyavmoro) 3almLLaoT HECKO/BKO aIBOKATOB, a TaKXe B ApyruX yc-
NOBUSAX, TaK Ha3bIBAEMbIX KO/IMLMOHHBIX Y KONIN3NOHHBIX 3aLLmT®,

58 O cywHOCTU UX CM.: baee M. O. Teopus NpodieCCOHaNbHON 3alLUThI : TaK-
TUKO-3TMYeCcKmne npobnemsl. M., 2006. C. 234-274.
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§ 3. KpMMMHa/IMCTUYECKME BEPCUM B CTPYKTYpe
METOAMKW YrofIoBHOTO Npec/ieoBaHus
1 NPOECCOHabHON 3aLLMThI OT HEro

[anbHeiilee n3yyeHne nparmaTmyeckmx 0CHOB METOAMKMN YTronoB-
HO-NpoLeccyanbHOro UccnefoBaHNsa NPeCTyneHnin ¢ MeToA0N0rnyec-
KOV 1 NOTMYECKO Hen36eXKHOCTbIO NpeaonpeaenseT HeobXoAMMOoCTb
OCBELLEeHMst BOMPOCa 0 KPUMUHANMCTUYECKMUX BEPCUSX — OCHOBHOMO
VHTENNEKTYaNbHOrO0 «MHCTPYMEHTa» 3TOr0 BUAa [esTeNbHOCTU B 06-
NacTn YroNoBHOW KOCTULMM — N MPUHLMMNOB NX NPOBEPKN.

OnycKasi MHOro4MCNeHHbIE NPOGIEMbI, CBSI3aHHbIE C CAMWM MOHATU-
eM, KnaccuuKaLumamm 1 ApyruMmn acnekTaMmn n3yyeHns KpuMnHaame-
TUYECKMX BEPCUIA, CPa3y CKaXKeM, UTO B CyTW CBOEI BEPCMSA BbICTYNaeT
Kak npearnonaraemas ¢ TOi UM UHOV CTeneHbHo BEPOSTHOCTH (060CHO-
BaHHOCTM) NPUYMHA U3BECTHbIX HA MOMEHT €€ BbIBVXEHWS CNIeACTBUI
— pe3ynbTaToB MPECTYN/IEHNs, APYTMX MaTepuanbHbIX Y HeMaTepuab-
HbIX CNEeflOB OT Hero. «YenoBek, — nucan Merenb, — He YA0BNETBOPAETCS
OfIHUM NNLLIb 3HAKOMCTBOM C SIBMIEHVEM... OH XOYeT 3HaTb, YTO CKpbIBa-
eTCs 3a MOCNEAHUM, YTO OHO COOO0I NPeACTaBNAeT, XOYeT ero NoCTur-
HyTb. Mbl NO3TOMY Pa3MbILL/ISIEM, CTPEMUMCS Y3HATb NPUYKHY... Mbl,
TaK1M 06pa3om, yBavBaem SBNeHME, NOMaeM ero HafBoe: Ha BHYTPEH-
Hee 1 BHELLIHEe, Ha CW/y U NPOSIBNIEHME, Ha NMPUYNHY U CNEACTBME»™,

Tak 1 cnefgoBateNb, CTONKHYBLUWCH C MPOSIB/IEHNEM CUMbl B BUfE
pe3ynbTaToB M APYrMX CNefoB NPecTynneHns, pasMbiLLSeT, CTPEMUT-
Sl MO3HaTb 3Ty CWY, YCTAHOBUTb, KTO M NPU KakMX 06CTOATENbCTBAX
ero coseplumna. ViHbIMn cnoBamu, Bbiaguras u oopMynmpys Bepcuto,
cnefoBaTe/lb KOHCTPYMPYET Lenu MPUUYMHHOCTM MeXay WM3BECTHbIMU
eMy CNeACTBMSIMW MPECTYNIEHNSA N NPeAnonaraeMoi Nx NpUUMHON.

CnepcTsus — pe3ynbTaTbl, MaTepuanbHble, MaeasbHble Y BUPTYasb-
Hble Cnefibl MPECTYNeHMs — BbICTyNatoT B Ka4eCTBe OCHOBaHUS, Npu-
YMHbI BbIABWKEHWNS COOTBETCTBYHOLLENA Bepcum. ogo6HbIe MPUYUHBI
B (mnocommn MMeHyHTCS cneundnmyeckumm, TakuMmn, KoTopble npu
HaIMuMnM MHOTUX APYTUX 06CTOATENbCTB, UMEBLLIMXCS B JaHHON CUTYa-
LMK [0 HACTYMIEHNA CNeLCTBMIA (YTO 06pasyeT CO60i YCnoBUs AencT-
BUSI MPUYMHbI), BeAYT K NOSABNEHWIO CNEACTBUIA.

MocKonbKy cneacTBums, NOBTOPUM, B BUAE Pe3yNbTaToB U UHbIX Che-
[0B MPECTYNNEHNS1 HA MOMEHT BbIBVXEHNS BEPCUIA 0ObIYHO BbIsIB/E-
Hbl, YCTaHOB/EHbI U UCCNEA0BaHbI JaIeKO He NMOMHOCTLIO 1 NMO3BONSAKOT

5 [ecens I HUMKNONEAMNA (I0COPCKMX HayK. M., 1974. T. 1. C. 117.
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BECbMA Pa3/IMYHYH UX MHTEPMPETAL MO, TO MO OAHMM 1 TEM XKe Cnefc-
TBUAM U Ha UX OCHOBE MOTYT ObITb — U JO/MKHbI ObITb! — BbIABUHYTbI
1 ChOpMY/NIMPOBaHbI BCe BO3MOXHbIE MpeArnoaraemble NpUUvHBbI, Bbl-
3BaBLLNE UX MOSABNEHNE, — BEPCUN.

KpvMuHanucTuyeckre Bepcum, B OTINYME OT ApYrux pasHOBUAHO-
CTei YaCTHbIX FMNOTE3, BbIABUIAEMbIX 1 MPOBEPSEMbIX BO BCEX UHbIX
NCCNeA0BaHMAX (KaK COLMabHbIX, TakK U €CTECTBEHHO-TEXHUYECKNX W
T.M.), 3aK/OYAKTCA B CNEAYHOLEM:

BO-MEPBbIX, OHV (POPMYNMPYIOTCSA NINLLL MPUMEHUTENBHO K (haKTam,
06CTOSATENIbCTBAM, UX CBA3SAM MEXAY COO0IA, MX COBOKYMHOCTSM, NeXa-
LWyM B 061aCTW Yron0BHO-NPOLECCYa/IbHOrO UCCef0BaHMA NPeCcTyn-
NEHUNA;

BO-BTOPbIX, (HOPMY/IMPYHOTCS M MPOBEPSHOTCA OHM INLLL NPOdeCccHo-
Ha/lbHbIMU YYaCTHMKaMK YrO/I0BHO-NPOLLECCYaIbHOrO MCCNeA0BaHNS
MPecTynneHnii — [o3HaBaTeneM, cresoBaresieM, NPOKYPOPOM, afBoKa-
TOM (3aLMTHUKOM NILA, MOABEPratoLLEr0Cs YrofIOBHOMY NpecneaoBa-
HUWIO, ¥ NPeACTaBUTENIEM NOTEPMEBLUErD);

B-TPETbUX, NPOBEpKa TaKMX rMNoTe3 OCYLLECTBSETCA MOCPEACTBOM
HanpaB/IeHHO Ha TO MH(POPMALIMOHHO-NO3HABATEIbHOW AeATENbHOCTY,
OCYLLECTB/ISIEMOI B paMKax MPaBOOTHOLLEHWIA 1 UHCTUTYTOB, YCTaHOB-
NEHHbIX Yrof0BHO-NpoLeccyasibHOM (DOPMOIA TaKOBOW [eATeNbHOCTU
AN151 9TUX ee CyOBLEKTOB, U CpeAcTBaMu, NGO NPSMO NPeayCMOTPEHHbI-
MU, IMBO He NPOTUBOPEeYaLLMI AeACTBYHOLLEMY YTO/I0BHO-MPOLECCy-
a/lbHOMY 3aKOHOAATE/bCTBY;

B-4YeTBEPTbIX, NMPOBEPKA CHOPMY/IMPOBAHHON BEPCUK, KakK Mpasui-
N0, OCYLLLECTBNSETCS B YCNIOBMAX NPOTMBOAENCTBIUSA TaKol MPOBEPKE CO
CTOPOHbI 1L, UMEIOLLMX MHbIE MHTEPECHI B YrON0BHO-MpOLECcCyab-
HOM MCC/Mef0BaHNM NPECTYM/IEHNS, YEM MHTEPEChl Nnua, ChopMynmn-
POBAaBLLEr0 ¥ NPOBEPAIOLLErO AaHHYHO BEPCUIO NPU OCYLLECTBEHUN NO
Aeny YronoBHOro npecnefoBaHms.

M3 ckazaHHOrO cefyeT, YTO MO OCHOBAHMIO CyObeKTa BblABVKEHMSA
3TN BEPCMN MOXKHO K1acCM(MLMPOBaTh Ha:

® credcmeennbie, T.€. BblBUraeMble 1 POpMynmpyemMble cnegosare-
nem. Teopums 1 NpakKTWKa 3TOr0 BUAa Bepcuil Hanbonee paspaboTaHbl,
4TO BMO/HE NPaBOMEPHO, MO0 BCS KPUMUHAIMCTUKA B MEPBYHO 04Yepesb
— Hayka 0 paccrefoBaHUW NpPecTynneHnii (HamoMHIO, YTO 6ONbLUNH-
CTBO KPMMMWHA/IMCTOB pacc/iefoBaHneM NpecTynnieHunii BoobLue orpa-
HWYMBAET NPEAMETHYIO 06/1aCTb KPUMUHANUCTUKN);

4. 3aka3 6480 49
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® npokypopckue, BblBUTaeMble U POPMYINPYEMbIE NMPOKYPOPOM,
OCYLLECTBMAIOWMM MPOKYPOPCKMIA Haf30p 3a opraHamu U nunLamu,
NPOU3BOAALLMMY NPeaBapuUTeNbHOE paccnefoBaHUe NPecTynaeHni,
(hopMyIMpYHOLLMM FOCYAapPCTBEHHOE 0OBMHEHME U MPEeACTaBASAOLLIMM
ero B CyeOHbIX MHCTaHLMAX (B MepBOiA, KaccalOHHOW, Haf30pHO).

B nepsBom c/nyyae BepCMOHHaA [eATeNbHOCTb MPOKypopa Hanbo-
Nee OTYET/IMBO NPOAB/IAETCA NPU U3YYEHUN UM MaTepuanoB paccesy-
eMbIX KOHKPETHbIX YrO/IOBHbIX AeN W Aaqun Mo ero pesynbtaram yka-
3aHWIA Ha Heo6XOAMMOCTb NPOBEPKM (HOPMYNIMPYEMbIX B HUX BEpCUi
(Tyna: «Heo6xoAMMO 06LEKTMBHO NPOBEPUTL BO3MOXXHOCTbL COBEpLLIE-
HWS NpecTynieHns H., 419 Yero cnegyer...»). Takum e 06pa3oM oHa
OCYLLeCTB/ISIETCA NPOKYPOPOM MNPy MPOBEPKE UCMOHEHUS TPeboBaHWi
(hefepanbHOrO 3aKoHa Mpu NMpreme, permcTpauum 1 paspeLleHnn co-
O6LLEHNIA 0 NPEeCTYNIEHNAX WU HanpaBNeHU COOTBETCTBYHOLLMX Ma-
TepuanoB B CMEACTBEHHbIN OpraH UAW OpraH A03HaHUA NS PeLLeHns
BOMnpoca 06 YrofioBHOM MpecnefoBaHn No (pakTaM BbISBEHHbIX UM
HapyLLEHWA YrofoBHOMO 3aKoHOoZAaTeNnsCTBa. Bo BTOpoOM cny4ae npo-
KypOpOM MOryT (hOpMY/IMpOBaTbCA BEPCUM NPy BO3BPALLEHUN UM YTO-
NOBHOTO fena, NOCTYNMBLLEro K HEMY C 0OBUHUTE/IbHBIM 3aK/1HUYEHN-
eMm, 11 NPOM3BOACTBA LOMO/HUTE/ILHOO Pacc/efoBaHus.

3T0 cBMAETE/NbCTBYET O €ro 0TKase Mo MNpeAcTaB/eHHbIM Crefo-
BaTe/leM MaTepuanaM B fAaHHblIi MOMEHT BO30yAWTb FOCYAapCTBEH-
HOoe 00BWMHEHWE NPOTMB NMua (NnL), YKa3aHHOro B O6BUHUTENbHOM
3aK/l04eHNM, COCTaBNEHHOM N0 JaHHOMY feny cnefosatesiemM. OTka3
rocyfapCTBEHHOro 06B1HUTENSA (MPOKYpOpa) B Cyde OT nofaepXaHus
roCyAapCTBEHHOro 06BMHEHMA NO AeNy B LieNoM, 160 B YacTu 06BUHE-
HWS, CDOPMYNMPOBAHHOIO Ha CTaAuK ero Bo30yXxaeHus (Npu yTBepx-
AEHUV NPOKYPOPOM 0OBMHUTENBHONO 3aK/THOYEHMS) €CTb HE YTO UHOE,
Kak pe3ynbTarbl NPOBEPKM B CyLe6HOM 3acejaHnn COPMYNNPOBaHHbIX
UM (MNKN NPEANOXKEHHbIX 3aLMTON) U NOATBEPAUBLUUNXCS BEPCUIA;

® s3awumuvle eepcuu — BblABUraeMble 1 (hOpMyMpyemble COOTBET-
CTBEHHO CYOBLEKTOM MPOgeCCUOHaNbHOM 3almTbl OT 06BUHEHUS MO
YrO/IOBHOMY [efly — afiBOKaToOM. [0 CyTW CBOel 3alMTHble BEpCUM —
KOHTPC/eACTBEHHO-MPOKYPOPCKMEe Bepcun. B cuny cBoein npoueccy-
aNlbHOM (DYHKLMM 1 CreundrKn esTenbHOCTY afBOKaT, 0CHOBbIBasCh
Ha 13BECTHOI eMy MH(opMaLMn No geny, NpocTo 06s3aH BbIABUIaTb 1
npoBepsTb (a TakxKe £06MBaTbCS NPOBEPKM) BEPCUN O TOM, YTO ero nog-
3alUMTHbINM, N0 U3BECTHOMY BbIpaXXeHWto A. ®. KoHu, 1Mb60 He BUHOBEH
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BOBCe, /IMO0 BUHOBEH BOBCE He B TOM M (U/I1) He TaK, Kak TO rnonaratT
NALA W OpraHbl, OCYLLEeCTBASIOLME YTOIOBHOE €ro Npec/efoBaHue;

® cyoebuvie gepcuu, T.. POPMYMPYeMble N UCCNeLyeMble CYLOM.
3ameTVM, UTO Cyf N1LLb B KpaiHe peakunx ciyyasx caMm opmynmpyet
BEPCMM OTHOCUTE/IbHO (PAKTOB 1 06CTOATENLCTB, BXOAALMX B NPeameT
ero vccnefoBaHus, KOTopble Hanpas/eHbl Ha obecrneyeHrie 060CHOBaH-
HOCTM N O06BLEKTUBHOCTM YrO/I0BHOIO MpecrefoBaHns. Kak npaswno,
OH MPUHMMaET ANA NPOBEPKN BEPCUM, BbIABUHYTbIE U CHOPMYIMPO-
BaHHbIE C/lefj0BaTe/1IeM 1 3aLLMTOI B NPOLIECCe U MO pe3y/bTaram npej-
BapUTENIbHOIO paccnefoBaHus MPecTynieHns, NpoKypopoM Mnpu BO3-
OY>XAEHUN UM TOCYL4APCTBEHHOrO 06BMHEHUSA, MOAUMNKALUAMUN ITUX
BepCuin B Xoe cyaebHOro pa3bmuparensCcTsa, MPUCYTCTBYA U Hanpasnss
(BHOBb BCMOMHUM A. ®. KOHW) 1X pa3paboTKy CTopoHamu. Yallle BCero,
eC/In B pe3ynbTare cynebHOro nccnefoBaHus NPecTynieHns MeHseTcs
ero KsamMuKaLmsa, UCKIYaKTCA OTAE/bHbIE 3MW30AbI 06BUHEHNS 1
[aXXe NOCTaHOB/AETCS ONpaBAaTe/bHbIA NPUrOBOP, — 3TO pPe3y/nbTar He
CaMOCTOSATE/IbHOIO CyAe6HOro BepCU(MKaLMOHHOIO MbILLIEHUSA CyAa,
a NPOBEPKM 1M BepCUiA, CHOPMY/IMPOBAHHbIX, KaK CKa3aHo, CTOPOHaMM
B CyAe6HOM npoLiecce.

BOMbLUMHCTBO YUeHbIX N0 pacCcMaTprBaeMoMy OCHOBaHWIO BblAens-
tOT TAKXXEe OMepaTVBHO-PO3bICKHbIE BEPCUW. TakoBbl, 6e3yCnoBHO, Cy-
LLeCTBYHOT. HO OTHOCUTb UX K YMCNY KPUMUHAIMCTUYECKMX, Ha Hall
B3I/, HEKOPPEKTHO, 60 BCA OMepaTMBHO-PO3bICKHAA LeATeNIbHOCTb,
a CcnefoBaTelbHO, U METOAbI €8 OCYLLECTBNEHUSA, eCTb NpeaMeTHas 06-
NacTb He KPUMWUHAIUCTWKK, a TEeOpUWN OMepaTMBHO-PO3bICKHON fes-
TeNbHOCTMU.

Mo 06beMY, MHBIMM CNIOBaMU, KPYTY 06BbACHAEMbIX (DAKTOB M 06CTOSA-
TEeNIbCTB KPUMUHAIMCTUYECKME BEPCUMU 0ObIYHO KNacCUpUUMPYHOT Ha
obwue W uacmuoie. TepBble U3 HUX NPELNONOKNTENBHO OObACHAT
Hanbonee BaXKHble (PaKTbl UCCNeAYyeMOro cobbITus. NHbIMK cnoBamu,
06LLMe BEPCMU — 3TO Te, KOTOPbIE BbIABUTAOTCA U NPOBEPSIOTCA M0 06-
CTOATENIbCTBAM, NepevncrieHHbIM B . 1, 2 ¢T. 73 YTIK P®, a umeHHo:
Co6bITMe NpecTynieHns (Bpems, MecTo, crnocob 1 apyrue o6CcToATeNb-
CTBa COBEPLUEHUNSA NPECTYN/IEHNS); BAHOBHOCTb 0OBMHAEMOI0 B COBEP-
LUEHWW NPECTYM/IEHNSA N ero MOTMBBI.

YacTHble BepCcMU COOTBETCTBEHHO KacaloTCA UHbIX 0OCTOATENbCTB
(Tak Ha3blBaeMbIX MPOMEXYTOUHbIX (PAKTOB), MOANEXALUMX YCTaHOB-
NEHNIO NO YroN0BHOMY AeNy Y UMEIOLLUX 418 TOTO 3HaYeHme.

4 51



O. A. baes. H36pannvie pabomol

Mo cTeneHn OnNpefeneHHOCTU BEPCUU MOAPA3LeNAtOTCA HA KoHK-
pemHuvle N munuydHoie. KOHerl’HHbZMM ABNAKOTCA Te U3 HUX, KOTOpble
OCHOBaHbI Ha MH(opMaLUK, COAepXKaLLenca K MOMEHTY UX BblaBVKe-
HWS B MaTepranax KOHKPETHOrO Yros0BHOMO Aena, v (Mnn) cBeAeHNsX
0nepaTuBHO-PO3bICKHOIO XapakTepa, OTHOCALLMXCA K pacc/efyemomy
NPecTynyeHnHo.

Bonee cnoXxHbIM ABNAETCA NOHATUE munuunbix éepcuti. 110L HUMU
MOHVUMAIOT MPEANONOXKEHNS, 0ObACHAOLWME CObbITYE UK Hanbornee
BaXXHble ero 006CTOATENLCTBA «MPY MUHUMAJTbHBIX UCXOAHbBIX AaHHbIX C
TOYKM 3PEHNS COOTBETCTBYIOLLIEN OTPAC/IN HayYHOrO 3HaHWS UK 0606-
LLIEHHO NPaKTUKKM CyaebHOro nccnefoBaHNs (0NepaTMBHO-PO3bICKHOIA,
CNeACTBEHHON, Cyae6HOI, 3KCNepTHOI)»%. OTaenbHbIe yueHble (Hanpu-
mep A. M. JlTapuH) 0Tp1UAKOT Hanmume y Taknx NpeanonoXeHnii xapak-
Tepa KPpUMUHAIMCTUYECKNX BEPCUIA, MO0 OHW, MO ero MHeHWo, npea-
CTaBNAKT «He MPeAnoNOXUTEIbHOE, a MOMOXUTENIbHOE 3HaHUe, 0Tpa-
XatoLLee He KOHKPETHYIK CUTyauuto, a BCe U3BECTHble, 0006LLEHHbIE
npeablayLLei NpakTMKON CUTyaummn faHHOro pogax»®®. O60cHOBaHHas
KPUTUKa 3TOr0 MOMOXeHWs npuBeseHa B ToM e pabote P. C. benkuHa,
C NO3uLMe KOTOPOTO MO 3TOMY BOMPOCY Mbl MO/IHOCTHIO COMMIACHbI.

Bonee TOro, Mbl nonaraem, YTo Ha NepBoOHaYaIbHOM 3Tane 1Uccneso-
BaHWs, B YaCTHOCTW, paccnefoBaHMs NPeCTYNAEHUS MPU HAMYMN LU
MUHUMabHOM MH(OPMaLMN N0 KOHKPETHOMY [enly, 06bEKTUBHOCTb
ero MoXeT ObITb 06ecneyeHa NLLb MUCCeL0BaHNEM COObITUS UMEHHO
B pa3pese, C MNO3MLMIA COOTBETCTBYIOLLMX TUMNYHBIX BEPCUIA. MOSCHUM
37O NOJIOKEHWE HECKOIbKUMM TUMOTETUYECKUMI NPUMEPaMU.

PakT CMepTy YeloBEKA MOXKHO 0OBACHUTb C NO3NLMMN TIOTVKK U KpU-
MVUHQ/IMCTUKA HECKOMbKUMU MNPUYMHAMK: YOMIACTBOM, CaMOyOuiicT-
BOM, HECYACTHbIM C/ly4yaeM, HEHaCWUIbCTBEHHON CMEPTbIO — MHOE WC-
KNOYEHO. DTO [eliCTBUTENBHO MCHEPNbIBAtOLLEE NONOXKUTENIbHOE 3Ha-
HVe No LaHHOMY BOMPOCY (KOHEYHO ke, NMog, YI/IOM KPUMUHAIUCTUKN).
HO MMeHHO 3TN BO3MOXHbIE NPESNONIOKEHNS NIeXaT B 0CHOBE 0CMOTpa
MecTa 06HapyXXeHus Tpyna, HasHayeHus CyfaebHO-MefULMHCKON ero
akcnepTu3bl. OHK POPMYNNPYIOTCS CNefoBaTeNIeEM B Ka4ecTBe BepCuli
AN NIPOV3BOACTBA AaHHbIX CNEeACTBEHHbIX AENCTBUIA. Tak, NPy 0CMOT-
pe MecTa NPOUCLLECTBUA CNefoBaTelb B NMepBYHO 0Yepesb MNbITaeTcs oT-
BETUTb Ha BONPOC, UMEJI0 /I MeCTO YOUINCTBO, CaMOYyOMINCTBO, HeCHacT-

% Benxun P. C. Kypc KpumuHanuctuku. T. 2. C. 364.
% Jlapun A. M. OT CNefiCTBEHHO Bepcumn K UCTUHe. M., 1976. C. 7-9.
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HbIN CNyYail U HEHACWU/IbCTBEHHAA CMePTb; C LIe/IbI0 MoMyYeHuns oT-
BeTa Ha 3TOT BOMPOC, UCCNeAys BCe, YTO CBUAETE/NLCTBYET B M0/b3Y TOM
UM MHOW U3 NepeyncreHHbIX BEPCUIA, OH 1 MPOW3BOAMT OCMOTP MecTa
MpoVCLUECTBUS.

Mpesnonoxus B pesynbrate UCCNef0BaHWUA C TOW UAN WHOW fonei
BEPOSTHOCTU, YTO B JAHHOM C/ly4ae UMeeT MecTo YOUINCTBO, CrefoBa-
Tenb TYT Xe (hOPMYNUPYeT A1 cebs Takme e TUMUYHbIE BEPCUMN OT-
HOCUTE/IbHO MOTMBOB €r0 COBEPLLEHUSA: YOUT U3 KOPbICTHBIX, XY/IUraH-
CKUX, CeKCyasibHbIX MOBYX/AEHWUIA, Ha MOYBE NINYHBIX HEMPUAHEHHbIX
OTHOLUEHWIN 1 T.N. Becb AasbHEMWNA 0OCMOTP MecTa NPOMUCLLECTBUS
cnefosaresib NMPOBOAUT B paspese 06Hapy>XeHWs (PaKToB, CBUAETE/b-
CTBYHOLLYMX B NO/b3Y TOrO UM MHOTO TUMUYHOTO MOTMBA, MO KOTOPbIM,
KaK MoKa3bIBaeT NpaKTuKa, COBepLIaloTCs yomincTea.

[Apyroii npumep: (hakT BbISBNIEHWS Y MaTeprasibHO OTBETCTBEHHOIO
NNLA HeJOCTauY MOXHO OOBACHUTD «MOMOXKUTE/IbHBIMU 3HAHWUAMUY O
MPMYMHAX BO3HUKHOBEHUA HELOCTaY: XasaTHOCTb, 3/10ynoTpebieHve
CNY>KeOHbIM MOMIOXKEHNEM, KpaXka, COBEpPLUEHHAs MOCTOPOHHUMM /n-
Llamu, cHeTHas OLINGKa W, HAKOHeL,, XMLLEeHWe, COBEPLLEHHOE NULIOM,
Y KOTOPOTO BbIfiB/leHa HefocTada. Ho MMEHHO 3TU TUNWUYHbIE BEPCUU
HEYKOCHWUTENbHO [0/MKHbI NIeXaTb B OCHOBE 0Mnpoca [aHHOro mare-
pvianibHO OTBETCTBEHHOIO N1LLA — 663 3TOro OH B NPUHLUMNe byaeT Gec-
npesMeTeH — 1 BCEro NnepBOHaYasIbHOrO 3Tana paccfiefoBaHus B Lie-
7IOM, MOKa TO UM MHOE M3 BO3MOXHbIX TUMUYHBIX 06bACHEHUI (hak-
Ta BO3HWKHOBEHWSA HEAOCTauYN He MONYyYUT NOATBEPXKAEHUSA AaHHBIMU
KOHKPETHOTO pacc/ieoBaHus.

HakoHel, TpeTuii npumep. B pe3ynbrare COBEPLUEHWS TOro Wm
MHOTO OrpeseNieHHOro Buaa NpecTyrn/ieHNs BOHUKAIOT TUMOBbIe Che-
Abl Ha TUNOBbLIX 414 AAHHOrO BUAA 06bEKTax (CKaxeM, B pesynbTare
M3HACUNOBaHWSA — B MEPBYIO OYEpesb Ha Tene 1 B opraHu3mMe notepne-
BLUEW, Ha ee ofexpe W T.4.). VIMeHHO 3HaHWe TUMOBOro MexaHu3ma
CNefoo6pa3oBaHms, ero BO3MOXHbIX MOANMMKALIA, BHOBb HAMOMHUM,
06yCnoBMBaET BCe AENCTBUA COOTBETCTBYHOLLEIO Cy6bLEeKTa YronoBHO-
rnpoLieccyasibHoro nuccnefoBaHns Mo ero nepepaboTke NPUMEHNUTENBHO
K KOHKPETHOMY MPECTYM/IEHNIO aHHOTO0 KPUMUHa/IMCTUYECKOIO BUAaA.

ECnv roBopuTb KOPOTKO, cmbica U 3a0aua co30anus cucmem muno-
8bIx gepcutl — 3TO ONTUMM3ALMA NOMCKA HA OCHOBE CBOEBPEMEHHOIO
BbIBVKEHWS BEPCUIA M0 (hakTam 1 06CToATENIbCTBAM, KOTOPbIe, Kak Mo-
Ka3blBaeT KOPPEeNALMOHHbIV aHann3 06006LLEHHbIX MaTepuanos cref-
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CTBEHHOI U Cye6HON NpaKTUKK, Hanbonee BEPOATHbI A4St BAa npe-
CTYNJIEHWNIA, K KOTOPOMY OTHOCUTCA M UCCeLyeMOe fesHue.

MpyHUMNNaNBHO BaXKHOW B KOHTEKCTE U3y4eHUs nparMaTuyeckux
OCHOB METO/AVKM YTrO/I0BHO-MPOLLECCYa/IbHOTO UCC/Ief0BaHNSA NPecTyn-
NEeHW, HO KaK-TO HECKO/MbKO BCKO/b3b PacCMaTpPYBaEMOiA B N3BECTHOM
HaMm nuTepatype, ABnseTcs Npobnema esieedenus ciedcmesull uz cop-
MYTUPOBAHHOU 8ePCUU.

[leno B ToM, 4TO cama no cebe BepcUs Kak pe3y/bTaT JI0rMyYeckoro
paccyzaeHus — naeanbHa, HeocsizaeMa. MNpoBepseMbIMM NPaKTUYECKN
ABNAKOTCA NULWb CNeACTBUSA, BblTEKAOLWME N3 AAHHOIO JI0rMYecKoro
paccy>ieHns — U3 onpeLeneHHOV Bepcuu.

Kak roBopunoch BblLe, MaTepuasibHble Y HematepuasibHble Crefpl
— CNeCTBUSA NPECTYN/IEHNS BbICTYNAtOT, C O4HOIN CTOPOHBI, B Ka4ecTBe
OCHOBaHWs MH(OPMaLMOHHON 6a3bl BbIABVXEHWS COOTBETCTBYHOLLEN
KPUMUHAIMCTUYECKOW BEPCUM, NPeAnonoXUTENIbHO O0OBbACHAIOLLEN
OAHY Y3 BO3MOXHbIX NPUYUH BO3HVKHOBEHUS 3TUX cnegos. C Apyroi
CTOPOHbI, CNEeACTBUA HEN3OEXHO [0/HKHbI HECTM Ha cebe OTMevarTku
(cnesbl) NPUYUHBL. 3TO MONOXKEHWE — MEPEHOC CTPYKTYPb! OT MPUYNHBI
K CNefiICTBMIO, T.e. OTOGPaXKeHVe NepBOi BO BTOPOM, ABSETCA, KaK W3-
BECTHO, (DyHAMEeHTa/IbHOM YepTOi AMHAMUKM NpoLecca NPUYNHeHs,
NEXMNT B OCHOBE CBOINCTBA OTPaXKeHWs: «BO3HUKHOBEHMWE Y CNeACTBUA
OTIMEYaTKOB NMPUYNHBI 03HAYaeT YCTaHOB/IEHNE MEX Y 060MMU YfieHa-
MW MPUYNHHOW Napbl 0COO0ro 06BLEKTUBHOIO OTHOLLEHUSs, 6narofaps
KOTOpPOMY /1t060W 13 HUX fenlaeTcs NpeAcTaBuTeNieM 4pyroro, T.e. npe-
BpaLLaeTca B HOCUTENSA MHOpMaLuK 0 HeM. Lienn nprynHeHns, nNo Ko-
TOPbIM COBEpPLLAETCA NEPEHOC CTPYKTYPbl, OKa3bIBAOTCSA BMECTE C TEM
M LensaMu nepefadv MHpopmaLmmn»®’,

3 3TOro MeTogo/ornyeckoro NonoXKeHWUs Cregyet, YTo NpuyrHa
BeJEeT K CBOEMY MCYEPIbIBAOLLEMY OTPaXKEHWUIO B CIELACTBUSAX CBOErO
AeicTBMA. A NOTOMY, eCnv npegnonaraeMas NpuYnHa (Bepcus) — mc-
TWHHA, TO OHa JO/HKHA ObITb C UCYEPNbIBAKOLLEl NOMHOTON NpesAcTas-
NeHa B HEOOXOAMMBIX CneacTBMsax (cnepax) cBoero feictans (Moa-
YEpPKHEM 3[eCb: «B HE0OXOAMMbIX CNEeACTBUAX», TaK Kak MOMUMO HUX
NpPUYMHA BlIeYET BOSHUKHOBEHWE U CMIELACTBUIA BO3MOXHbIX, O KOTOPbIX
CKaXXeM Yy Tb MO3XKe).

PaccmoTpyM MX CYLLHOCTb M NPUHLMMNNANBHEALLYHO BXXHOCTb Ha
He60/IbLLIOM FMNOTETUYECKOM NPUMEpE.

7 dunocodckas aHUMKoneams. M., 1967. T. 4. C. 370.
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O6Hapy»eH Tpyn MBaHOBa, CMEPTb KOTOPOro NocnefoBana oT yaa-
POB HOXXOM. Ha 0CHOBaHWM onpegeneHHon nHpopmMaymn (LokasaTesb-
CTBEHHOW W/Wnn ONepaTUBHOM), COOTBETCTBYHOLLErO e OCMbIC/IEHUS U
NOTNYECKOro paccyXaeHns chopMynMpoBaHa Bepcus: «youincTao Vea-
HOBa COBepLUEHO MeTpoBbIM».

UT0 C HeOBXOAMMOCTLIO U3 3TOrO CMiedyeT, MHbIMU CNoBamMu, Kakune
HeobXxoaVMble CNeACTBUS BbITEKAIOT W3 3TOW Bepcun? X, Kak MUHU-
MyM, TpU:

1) MeTpoB B MOMEHT HaHeCeHWs IBaHOBY HOXEBbIX YIapOB Haxo-
AWNCA Ha MecTe YOMIACTBa;

2) y MeTpoBa Ha MOMeHT ybuiicTBa /BaHOBa Obl/l HOX, KOTOPbIM
rnoTepresLUeMy HaHOCUIUCh YAapbl;

3) MeTpoB umen MOTMB A5 youiicTea l1BaHOBa.

Takue e HeobXxoauMble CNeACTBUA [O/MKHbI OblTb BbIBEEHbI U3
4aCTHbIX BEPCUiA, CBA3aHHbIX C Bepcueli 06LLei 0 coBepLUeHnm youlic-
TBa MoTepnesLlero MeTpoBbIM: 0 (DOPME BUHbI, MOTVBAX NMPECTYM/IEHNS
u T.4. Hanpumep, ecnu YacTHas Bepcus rnacut, 4to MNeTpos 3asnagen
MIMYLLECTBOM MOTEPMEBLLEro, TO U3 3TOr0 ¢ HEOOXOAMMOCTBIO Crefy-
€T, YTO 3TN LEHHOCTM HaxogaTca y MeTposa, M60 nocse CoBepLUeHNs
MPEeCTYMNIEHNA OH KaK-TO MHaYe Pacropsanaca UMy No CO6CTBEHHOMY
YCMOTPEHNIO.

BOT 3TU-TO BbIBOAbI M3 BEPCUIA (HEOOXOAMMBIX CNEACTBUIO) MOXHO
06BEKTMBHO MPOBEPUTD, MOATBEPAUTL UM OMPOBEPTHYTL. K npumepy:

Mo NMepBOMY W3 HUX — YCTaHOBUTb /I1LL, KOTOPbIe BUAenu MNeTpoBa B
[aHHbI MOMEHT Ha MECTE W/IN HEMOCPeACTBEHHO Y MecTa NMPOUCLLECT-
BUSA, O YeM UX, eCTeCTBEHHO, AOMPOCUTb; MPOU3BECTU UAEHTU MKA-
LIMOHHbIE UCCNef0BaHNA CnefoB 00yBKM, OTMEYaTKOB MasbLes, 06Hapy-
YXEHHBIX Ha MecTe MpouCLLECTBMSA, 1 00yBK lMeTpoBa, 06pa3sLbl oTne-
4aTKOB ero nasbLes U T.4.;

Mo BTOPOMY — MPUHATL Mepbl K 06Hapy>keHuto y MeTpoBa HoXa U
MocC/efyoLWmnX ero 3KCrnepTHbIX WccnefoBaHuii (CyaebHO-MeanLnH-
CKUX, (IM3NKO-TEXHNYECKUX U Ap.), YCTaHOBUTb MWL, KOTOPble BUAENN
y lMeTpoBa Nogo6HOEe opyxue, U T.4.;

Mo TPeTbeMy — YCTaHOBUTb MyTeM [OMNPOca Kak CBMAETENeR, Tak u
camoro [leTpoBa ero B3aMOOTHOLLIEHWS C MOTEPMEBLUMM, 0O6LEKTUBHO
YCTaHOBUTb Ha/imuKe y MeTpoBa MMEHHO TOro MOTMBA, MO KOTOPOMY CO-
BEPLLIEHO pacc/iefyemMoe NpecTynseHve, NCNob3ya /18 3TOro BCe UMe-
tOLLIMECA NPOLeCCya/lbHbIE U KPUMUHANIMCTUYECKNE BO3MOXHOCTU: 06-

55



O. A. baes. H36pannvie pabomol

Hapy>XeHne MOXULLEHHbIX LleHHOCTeR y MeTpoBa Unm NnL, KOTOPbIM OH
NX nepefan, B Clyyae COBEPLUEHMSI NPECTYMNNEHNS MO KOPbICTHLIM MO-
TUBaMm; nccneays 6monornyeckme 06bLEKTbI, N YOUIACTBO COBEPLUEHO
Mo CeKCyaslbHbIM MOTMBaM; B BME COOTBETCTBYIOLLMX CNE0B Ha Tefe 1
OfieXX[e Kak rnorubLiero BaHoBa, Tak 1 MeTpoBa, Ybs MPUYacTHOCTb K
COBepLUEHMIO YOUIACTBA NMOTEPMEBLLEro N0 3TOMY MOTVBY MPOBEPAETCS.

Ho nomuMo crefcTBMin HEOOXOAMMBIX, NPUYMHA (BEPCUA), KaK CKa-
3aH0, 00yCcnoBNMBaeT NPOSBEHNE CNEeACTBUA BO3MOXHbIX. B Hallem
rMNOTETUYECKOM MPUMEpPE TaKUMU BO3MOXHBIMU CNEACTBUAMU ABNSA-
HOTCA CnefytoLme: BO3MOXHO, KTO-TO Buzen lMNeTposa Ha MecTe npe-
CTYMN/EHNS; BOSMOXHO, MeTpoB pacckasblBas KOMY-M60 O coBepLue-
HUM UM ybuiicTBa VIBaHOBA; BO3MOXHO, IBaHOB nogo3pesan MeTposa
B FOTOBHOCTW COBEPLUMTb ero yOMnCTBO; BO3MOXHO, Ha Te/e 1 OAex[e
MeTpoBa OCTanMCh Crefbl OT COBEPLUEHHOrO UM YOWnCTBa U T.4. ITH
BO3MOXHble CNeACTBMS Takke MOAAAKTCH NPaKTUYeCKON MNpoBepke
COOTBETCTBYHOLLMMUN OMepaTvBHO-PO3bICKHbIMU W, TN1aBHbIM 00pa3oMm,
CNeACTBEHHbIMU AEACTBUAMM.

VIMEHHO /TOrMyecKy TOYHO BbIABMHYTaA U CHOPMY/IMPOBAHHAA CUC-
Tema HeobXOAMMbIX U BO3MOXHbIX CNeACTBUIA M3 06OLLER N YaCTHbIX
BepCWin npegonpesenseT NaaHUpPOBaHWE MX MPOBEPKU U NpakKTu4ec-
Ky peanv3aupio nnaHa paccriefjoBaHus yronosHoro gena. OHa [omk-
Ha NPWBECTY UCCMeL0BaTENSA K OLHOMY U3 CMELYIOLLMX Pe3y/bTaToB:

— K MOATBEPXAEHMIO BEPCUU, T.e. K MOMOXUTENbHOMY OTBETY Ha
cthopMynMpoBaHHOE B BEPCUM NPELNONIOKEHNE — K JOCTOBEPHOMY 3Ha-
HUIO O (pakTe um 06CTOATENbCTBE, OTHOCUTE/IbHO KOTOPOro OHa Bbl-
ABVHYTa («fa, younincTBo coBepLum MeTpoB», «aa, youicTBo coBepLLe-
HO [eTpoBbLIM M0 TaKOMY-TO MOTHUBY»);

— K OMpPOBEPXKEHUIO BEPCUW, K OTBETY Ha Hee OTPULATENIbHO: «HET,
MeTpoB y6UICTBA He COBEpLUAN», «HET, YOMIACTBO He COBEPLLIEHO MO KO-
PbICTHOMY MOTUBY». [10Ka [JOCTOBEPHOTO (MONOXMTENIbHOTO UMW OTpULA-
Te/IbHOr0) 3HaHWA Mo BEPCUM He NMOJyYeHO, NPOBEPKA ee NPOLAO/HKaETCA.

OueBWAHO, YTO €C/IN MONYYEHO MOSIOXKMUTENBHOE AOCTOBEPHOE 3Ha-
HVe, TO BEPCUOHHaA AeATeNlbHOCTh MccefoBaTens no akty uam ob-
CTOATENbCTBY, OTHOCWUTENbHO KOTOPOr0o OHa MPOM3BOAMIACH, 3aBep-
WwaeTcA. OTpuLaTe/bHbIA AOCTOBEPHbIA OTBET HAa BEPCUIO O3Ha4aeT
OKOHYaHVie ee NpPOBEPKW, HO 06YCNOBNNBAET HEOOXOAMMOCTb HOBOTO
BUTKA BEPCUMOHHOWN [eATeNlbHOCTW: CHOBA OCMbIC/IMBaHWE WH(OpMa-
LMK, HO MH(OPMaLMN BHOBb MOTYUYEHHOWN U MOAUKIULIMPOBAHHOW B
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pe3ynbTate NPOBEPKM He NMOATBEPAMBLLENCS BEPCUMU U B LLeJIOM MO UC-
crnefyemomy fieny, CHoBa IOrMyecKoe paccy>kaeHue rno ee noBoay, CHO-
Ba (hopMynunpoBaHme Bepcuii (YXKe MHbIX), BbIBEAEHWNE U3 HUX CUCTEM
HEOOXO0AMMbIX 1 BO3MOXHbIX CNEACTBUIA, NX NpaKTUYecKas NPoBepKa...
(3ameTuM, YTO A/19 afBOKaTa-3alMTHUKA B CU/Y €ro MpoLeccyasibHOM
(hyHKUMMN B TaKOM WCCMeLOBaHMN [/19 3aBepLUeHNs NPOBEPKY BepcUm
[0CTaTO4HO MOMyYeHVe OTPULLATE/IbHOMO Pe3y/bTarta).

BHOBb MOBTOPUM: juwib K020a, U MOIBKO K020d, NPAKMUYECcKds
NPOBEPKA QOKANCEM CYUECMBOBAHUE — U OOKAICEM OO0COBEPHO, 00-
HO3HAYHO — Cyuiecneoedanue 6cex HeoOX00UMbLX cxze()cmeuﬁ, 6blmeKda-
BUIUX U3 00Uell U YACTHBIX 8ePCUll, OHU NePecmanym Oblmb 8epPCusimu
u npeepamsmcs 6 UCMUH) .

Ecnm npogomknTb Hall runoTeTUYecKuiA npumep, 1o Ans 060CHO-
BaHHOro npweeveHns MeTpoBa K YroN0BHON OTBETCTBEHHOCTH 3a CO-
BepLLeHWe UM youiicTea MiBaHOBa HEO6XOAMMO, YTOObI (€CNIM FOBOPUTH
NMLWb O CaMOM (haKTe COBEpLLEHMSI UM 3TOr0 MPECTYneHns, YCNOBHO
abcTparupyacb 0T (0OPMbl BUHbI, MOTUBA U APYTUX KOMMOHEHTOB, BXO-
JAWMX B NpeaMeT [0Ka3blBaHWSA M0 Yro0BHOMY [eny):

— 9KCNePTHLIMW UCCeL0BaHUSMU CNe0B HA MeCTe NPOUCLLECTBUS,
noKasaHUsAMU CBUAETENEN U APYrMMU fOKa3aTe/lbcTBaMu Oblfo ycTa-
HOB/NEHO, YTO eTpoB Ha MOMEHT ybuiicTBa VBaHOBa 6bln Ha MecTe
MPOUCLLIECTBUS;

— Mpwv 06bICKE B €ro foMe WX B APYroM MecTe WAN Y WHbIX t0-
[iei 06Hapy»XeH NpuHaanexaluii MNeTpoBy HOX, KOTOPbIM, COMNacHoO
3aK/THOHEHNAM CyAe6HO-MeAULMHCKOM U (PU3NKO-TEXHUYECKON 3KCrep-
TWU3, HAHECEHbI paHeHUs NoTepresLLeMy [1BaHOBY;

—y NeTpoBa Unn y Ntofen, KOTOPbIM OH MUX Nepesas, 06Hapy>XeHbI
LIEHHOCTK, OMO3HaHHbIE CBMAETENAMM Kak npuHaanexaiime saHoy
1 HaXOAMBLUMECA NPU HEM B MOMEHT ero rmbenu.

Mo Hawemy rny6oKomy YOexKaeHNt0, HeyCTaHOBEHME XOTA Obl 0f-
HOro (MU «BCEro /iMLWb» OfHOr0) Heo6XOAMMOro CMeACTBUA, BbITEKaA-
tOLLIEro 13 BepCUmM 0 BUHOBHOCTY 06BMHSAEMOTO B COBEPLLIEHWM NMPeCTy-
NEHUNSA BNEYET HEMOTHOTY U HeOObEKTUBHOCTL pacc/iefjoBaHus, fenaet
He060CHOBaHHbLIM MPYB/EYEHME LA K YTOIOBHOM OTBETCTBEHHOCTH,
B/IEYET CNeACTBEHHYHO, & 3a4aCTyH0, K COXa/IEHUIO, U CyaeOHYH0 OLmnb-
Ky B YCTaHOB/IEHUW BUHOBHOCTN 0BBUHSEMOTO.

VIMEHHO 3TUM, AyMaeTCs, MOXXHO OObACHUTb CIEACTBEHHYO 1 Cyae6-
HYIO OLLMOKM B fene «oTueyomiilsl» Amutpus Kapamasosa B «bpaTb-

57



O. A. baes. H36pannvie pabomol

Ax KapamasoBbix» ®. M. [ocToeBckoro. Kasanoch 6Obl, Hallin nog-
TBEPXAEHNA BCe HEOOXOAUMbIe CNEeLCTBUS, BbITEKAIOLLME U3 BEPCUN O
ero BUHOBHOCTW: 1 MPUCYTCTBNE MUTPUS HA MECTEe NPOUCLLIECTBUS, U
Ha/nuve y Hero opyams youiictea (NecTuka), U HECOMHEHHOE Y BCEM
0YeBMAHOE Hanune MOTKBA, U T.4. W BCero nnb 04HO HEO6X0AMMOe
CNefCTBMe He Ob1/10 NOATBEPXKAEHO. Ero MOXHO CHOpMYNMpoBaTh Tak:
«Ecnm OmuTpuin KapamasoB youn oTua 1 3aenafgen npy aToM Tpems
TbicA4aMun py6nel, To, CNeaoBaTenbHO, 3T AeHbIN MO0 HaXoAATCa y
Hero, IM60 OH WX pacTpaTus, 60 KOMy-TO nepesan». NokasaHus e
KapamasoBa 0 TOM, 4YTO M3pacxofosan oH B MOKpoM He 6osee nony-
TOpa ThICAY U3 «NafjaHKM», N APYTUX OEeHEer Y Hero HeT 1 He 6bI10, HU
CNeLCTBMEM, HU CY[,OM OMPOBEPTHYThI He OblNn; CliefoBaTe/IbHO, Heob-
XOAMMOE CMIefiICTBME N3 BEPCUM YCTAHOB/EHO He Bblf10, HO, KaK HepeLKo
ObIBAET, «MY>WUUKY 3a Ce65 MOCTOANMN»E,

3aBepLuas 3Ty YacTb HaLlero UccnefoBaHus, BHOBb 06paTiM BHUMA-
HVe Ha MOBbILUEHHY HEOOXOAMMOCTb KOPPEKTHOMO OTHOLLEHUS K Bbl-
ABVDKEHWNIO CUCTEM HEOOXOAMMbIX U BO3MOXHbIX CMIEACTBUIA, BbITEKAHO-
WYX 13 chopmMyIMPOBaHHON Bepcun. [leno B TOM, YTO faxe B HEMHO-
rOYMCNEHHbIX paboTax, B KOTOPbIX pacCMaTpUBatOTCA 3TV NPOB/IEMbI, Ha
HaLLl B3NS, AOMYCKaKTCA CYLLECTBEHHbIE U [OCaAHbIE OLUNOKM B 3TOM
OTHOLLEHUW. Tak, U3BECTHbIN KpuMmHacT B. E. KoHoBas10Ba B, HECOM-
HEHHO, MHTEPECHO MOHOrpapuK, MOCBALLEHHON KPUMUHAIMCTUYECKM
BEPCUAM, aHa/IM3NPYET CNeayHoLLMIA CNyyaii U3 CNeACTBEHHOW NPaKTUKN.

Henoganeky oT XW/biX LOMOB Obl/1 06HaPYXeH TPYM MOMOAON XEHLLMUHBbI.
B mecTax, npuneratoLimx K Hemy, 6bi1v 06HapyXeHb! cnegpl Taukun. Cyae6Ho-
MeANLUVHCKaA 3KCNepTu3a npuLlia K BbiBoA4y, YTO HpMHMHOIﬁ CMepTun ABuiacb
aC(bVIKCVIFI; KpOMe TOro, aKCnepT yCTaHOBW/, YTO noTepnesLuas 6bln1a Ha BOCb-
MOM MecALe 6ep6MeHHOCTI/I M NbiTanacb €€ npepsarb MEXaHNYECKNM BMeELLa-
TEJ/IbCTBOM. 3KCI'IepT OTMETUN N HaTMYne MHOTOYNC/IEHHbIX LaparnuH Ha BeKax
N CeTyarke rna3 I'IOTepI'IEBLIJef/'I.

Mpu “3yveHUM IMYHOCTY NOTepeBLLEl 6bI/10 YCTAHOBNEHO, YTO OHa XU/a
B 00LLEXUTUM, ByayUn He 3aMy>XeM TArOTMIACh CBOel GEPEMEHHOCTLI U He-
OAHOKPATHO BbICKa3blBas1a XeflaHue 13baBuUTbCA OT nnoga. M3 gonpoca cau-
LEeTeneii cTano U3BECTHO O CYLLECTBOBAHWM HEKOM «TeT Maluuwx», npegara-
BLUEl MOTepreBLUel cAenatb abopT.

Ha 0CHOBaHUM 3TUX AaHHbIX, CNefoBaTeNb BblABUHYN BEPCUIO: BO
BPeMsi NPOV3BOACTBa abopTa HACTyNIIa CMePTb NOTEPMEBLLENA, M abOPT-

%8 Jlocmoesckuii @. M. MonH. cobp. cou. : B 30 T. M., 1973. T. 15. C. 173.
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MaxepLua, Xenas n3baBnTbCA OT TPYNa, BbiBE3/1a ero Ha Tauke K MecTy,
re OH 1 6bl1 0GHaPYKEH.

BbiBMHYB 3Ty Bepcuto, nueT B. E. KoHoBanoBsa, «cnefosaresb
CTa/l BbIBOAWTb U3 Hee neobxooumsie (KYpcuUB Haw. — O. B.) crefc-
TBUA, @ UMEHHO: 1) MeCTOM MpOV3BOACTBA abopTa ABMNach KeapTmpa
«TeTn Mawmn»; 2) B KBapTUpPe MOryT 0Ka3aTbCs CMefbl MPecTynieHus,
a TaKkXXe HOCUNbHbIe BELLM, NPUHaA/Iexallime notepnesLuent; 3) y «TeTu
Matum» Jo/mkHa 6bITb Tayka, Ha KOTOPOI TpaHCMopTUpoBasics Tpyn
MoTepreBLUEei K MecTy ero 06HapyxeHus; 4) K NpecTynaeHnto npuyac-
THbI MHbIE NKLA, MOMOraBLUMe «TeTe Malle» B TPaHCMOPTUPOBKE; 5) B
MOMeLLEHNIN [OMKeH 6bITb OCTPbIN NPeAMET, UMEIOLLWIA Ha cebe cnefbl
KpPOBW, KOTOPbIM HAHOCK/IUCh LiapaniHbl Ha CeT4yaTyto 060/104Ky /a3
noTeprieBLUei; 6) NOBpPeXAeHWs ceTyaTkyv 060/104KU [1a3 notepne-
BLUEM HAHOCW/IUCh B LLENISIX COKPbITUA NN «yCTpaHeHns 06/11ka nunua,
3arneyarsIeHHOro B rnasax»®.

Ha Haw B3r/ia4, 04YeBMAHO, YTO MOMOXKEHWE, YKa3aHHOe B M. 1 pac-
CMaTp1BaeMoli CUCTEMbI, HEOOXOAMMBIM CNEACTBIEM BbIBUHYTO Bep-
CVV BOOOGLLIE He AIB/IAETCA: COBEPLUEHHO He 0653aTeNbHO, He He06X0aMMO,
4T0ObI A6OPT ObIN CAeNaH B KBApTUpPE «TeT Mallum». ITO BCEro NuLLb
Havnboree BepOSATHasA BEPCUSA O MeCTe COBEPLLEHUSA MPECTYMEHMS.

Mopo6Hble 3aMeyaHNst OTHOCATCA W K MOMOXEHUAM, U3/10XKEHHbBIM
B N. 4 1 6 pacCcmMaTpyBaemoii aBTOPOM CUCTEMbI. B nepBoM n3 HUX —
BEPCUSA O HAIMYMKN COy4aCTHWUKOB, BO BTOPOM — BEPCUSA O MPUYNHE MO-
BPEX/eHWA r1a3 NoTeprneBLUEi.

MonoxeHwe, ykasaHHOe B M. 2, YTOObl CYMTATb €ro HEOOXOAUMbIM
CNeACcTBrEM M3 Bepcu (a He BO3MOXHBIM, Kak TO CleflyeT W3 npegio-
YXEHHO ero )opmynMpoBKK), LO/HKHO BbITb, LyMaeTcs HaMm, Chopmy-
NINPOBaHO B CriedytoLleM Buie: «B MecTe npounssoacTea abopta ume-
tOTCS Cedbl NPECTYNNEHNS U HOCWU/bHBIE BELLW NOTEpreBLUEeR».

3-e HeobXoavMoe CrneficTBME M3 PaccMarpyvBaeMOi CUCTEMbI, Ha
HaLl B3NS4, JO/MKHO 6b110 (hOPMYNMPOBATLCA CNeAYHOLLIMM 06pa3oM:
«y «TeT Malum», KaK MUHUMYM Ha MOMEHT TPaHCNOPTMPOBKM TPyna,
MMenach MCMnosb30BaHHaA A8 TOro Tauka» (OHa MOXET 6bITb ee co6CT-
BEHHOI WM 3aMMCTBOBaHHOW Y APYTUX /INLL).

MpvBeAeHHbLIN NpYMep HarnsagHoO, Ha Hall B3NS4, CBUAETENbCTBY-
eT 0 B&XXHOCTM Y aKTya/bHOCTW KOHCTPYMPOBaHWA KpYMUHaNUCTamMu

% Konosanosa B. E. Bepcusa : KOHUENUMA 1 QYHKLUW B CYLOMPOV3BOACTBE.
Xapbkos, 2007. C. 25.
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KOPPEKTHbIX 1 060CHOBAHHbIX CUCTEM HEOBXOAMMBIX (a, MOXET ObITb,
N BO3MOXHbIX) CNeACTBUIA U3 BEPCUIA, (HOPMYIMPYEMbIX MO KaXA0MY
00CTOATENLCTBY, NOA/EXaLleMy [0Ka3bIBaHWIO B CMbIc/e CT. 73 YTIK,
Mpy YroNoBHO-MPOLIECCyalbHOM UCCNeL0BaHMM MPECTYNEHNA OTAENb-
HbIX KPUMUHaIMCTUYECKMN OMNpeseneHHbIX BUL0B.

ELLe HeCKoIbKO He06X0AMMbIX B METOAMYECKOM OTHOLLIEHWUMW MOJIO-
YKEHWIA, CBA3AHHBIX C MPUHLMNaMM NOCTPOEHNS U NPOBEPKN BEPCUI B
XO/ie YroN0BHO-MPOLLECCYaNbHOM0 UCCNeA0BaHNA MPECTYNIEHWIA.

1. Mo kaxgomy (hakTy 1 06CTOATENbCTBY, TPebytoLleMy 00bACHE-
HWS, B NPOLLeCCe TaKoro 1CCnefoBaHNs HaANeXNUT BblABUIaTb, opmy-
NMPOBATb M NPOBEPSATHL BCE BO3MOXHbIE, UMEIOLLME XOTH Obl KaKoe-To
NH(OPMaLMOHHOE OCHOBaHME BEPCUMW, HACKO/bKO Obl MasioBEPOATHbI-
MW OHW He NPeLCTaBANNCh Ha NepBblii B3rNsS,

OrpaHuyeHue 30ecb eAMHCTBEHHOE: BEPCUM He LO/MKHbI ObITh, Kak
rOBOPAT Cef0BaTeNN, «/YHHbIMW», T.e. He [JO/MKHbI NPOTUBOPEUNTD
Hay4YHO 060CHOBaHHbLIM (hakTaM MM CTPOUTLCA Ha OCHOBE MPeLnoso-
YXEHWI, He MEIOLLX Nog cOB0I HayYHOTO TEOPETUYECKOTO NOATBEPXK-
AeHuns. Henb3s, HanprMep, B HACTOSLLEe BpeMs BCepPbe3 BbIABUHYTb U
MOMbITATbCA MPOBEPUTL BEPCUIO O TOM, YTO pacciefyemoe YOuicTeo
COBEPLLEHO MHOMMaHETAHaMK WK 30M6KU (BNpoOYeM, Mo NOBOAY Mo-
C/eiHEro: npeanosioXKeHne BO3MOXHOCTY COBEPLLEHNSA MPECTYN/IEHNS
30MOUMPOBaHHbLIM Ye/TIOBEKOM He TaK Y (haHTaCTUUYHO; OHO BbICKa3blBa-
eTCS He TO/IbKO B AeTeKTMBAX U Hay4HO-MOMyNAPHON NNTepaType, HO 1
06Cy)X/aeTcs B J0CTaTO4HO CEPbEe3HbIX Hay4YHbIX My6mKaumnax).

2. Oaxe Hanbonee BepPOATHAs BEPCUS MOXET OKas3aTbCA OLIM60Y-
HOW, a KaXKyLLascs camoil MasioBeposTHOM — nogTeepAnThes. Mpuse-
AeM NPUMEPbI U3 CNeACTBEHHON 1 CyAeGHON NPaKTUKN NPaBOOXPaHu-
Te/NbHbIX OPraHoB BOPOHEXCKOI 0611acTu.

Moce 06Hapy»KeHMsA TpyMna 3HaCNOBaHHO 1 YOUTON IBaHOBOI® B ee flome
ObINT N3BAT ee [OHEBHUK. |_|OC!'Ie,lJ.Hﬂﬂ 3annch B HEM Oblna 0 TOM, 4YTO ee HakaHyHe
MNbITa/1CA N3HaCK10BaTb paHee Cy,ﬂ,l/leII7I 3a 3HacuoBaHue 1 y6VII7ICTBO HoswnkoB
N 4TO, KOrga Apy3sbs ee 0T HOBMKOBA «OTOUMM», OH CKasasl, YTO BCE pPaBHO OHa
OT HEro He YI[ET, UTO OH ee BCE PaBHO «0CTaHET». JTa 3arnmcb, AaHHbIE O TOM,
4TO HOBVKOB AECTBUTE/NBHO PaHee CyAnM 3a YKasaHHbIE B Heli MPecTynieHns, a
TaKXe T0, YTo HoBMKOBa Bmnaenn c IBaHOBOI1 B [eHb ee NCHE3HOBEHWSA, O4YEBU-
HO, ieNnann HanGosee BEPOSTHO BEPCUIO O COBEPLLIEHM [IaHHOTO NPECTYM/IEHNS

50 3pecb n fanee gamunuy YUrypaHToB N0 KOHKPETHbLIM YrO/IOBHLIM [efiam
N3MEHEHbI.
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MMeHHO HoBuvKoBbIM. OH ObIN 3aAepXKaH, Aan «Npu3HaTe/lbHbIe» NOKa3aHUs W,
HECMOTPSA Ha TO, UYTO CrYCTS HECKOMbKO AHEe OT HUX OTKasasncs, 3asBuB cebe
anuén (kctaru, NOATBEPXKAEHHOE HECKOMbKUMU SMLamu), BNOCIEACTBAN Oblisl
OCYXX[IEH 3a U3HACK/IOBaHWeE 1 YOUIACTBO VIBaHOBOI K 14 rogam nmLLeHns CBO60-
abl. Bonee Toro, B OTHOLLEHUW NNLL, NOATBEPXKAABLUMX B Cyae anmby HoBrKoBa,
BMOCNEACTBUM Oblv BO3OYXX/EHbI YTONOBHbIE fe/1a O /HKECBUAETENbCTBE.

CnycTs HecKo/bKO NeT 6bl10 06BLEKTUBHO YCTAHOB/IEHO, YTO M3HACW/IO-
BaHMe 1 YOUIACTBO [IBaHOBOI COBEPLUMA CEPUiAHbIN CeKCyanbHbI youiiua P.
A Befib [eliCTBMTENbHO, Ha MEPBbLIA B3MNA4, BepcUs 06 youincTee 1IBaHOBOW
HOBMKOBbLIM He TO/MbKO MMeNa (hakTUYEeCKYt OCHOBY, HO W MPeACTaBnsAnaCh
Hanbonee BEPOATHOI.

Okono 9 yacoB yTpa B BOCKPECHbIN [ieHb B ABEPb KBapTWPbl AMPEKTOpa
3aBoga J1bBoBa N03BOHMAN. MoM0AoV YenoBeK NMOMPOCUN OTKPbLIBLUYHO ABEPb
»KeHy J1bBOBa NM03BaTb My>a «M0 3aBOACKMM Jenam». Korga J/1bBOB BblILLES Ha
NECTHWUYHYIO M/IOWaAKy, 3BOHMBLUMIA NPOU3BEN B HEFO [Ba BbICTpena B 06-
NacTb XMBOTA M3 CaMOAebHOr0 MasloKa/IMbepHOro OpyXus (3To 6bl0 ycTa-
HOBMEHO CyAeB6HO-6aNNNCTUYECKON 3KCNEepTU30i) 1 cKpbinca. OT nosyyeH-
HbIX NMOBPEXAeHWIA JIbBOB CKOHYasCS.

B 370l cUTyaLmm HaMeHee BepPOSITHO NpeACcTaBAsnach BEPCKS O 3aKa3HOM
XapaKTepe AaHHOro NPecTynneHns (C y4eToM BPEMEHV COBEPLLEHNS YOMIACTBA,
MCMOMb30BAHHOTO OPYXKWSt U APYTUX 06CTOSTENLCTB). TeEM HE MEHee, UMEHHO
OHa 0GBEKTMBHO MOATBEPAMUNACL B XoAe paccnefoBaHust (JTbBoBa «3aKasas»
OfIUH 13 ero 3amMecTUTeNeld, XenaBLUmii 3aHATb MECTO AMPEKTOPA 3aB0Aa).

3. Bce BblABUHYTbIE BepCUM MOAJIEXaT MapasieNibHOn NpoBepke,
HO, pa3yMeeTCA (I/I NHOE MCKUXOonorn4yeckn, smanmo, HeBO3MO)KHO), C
pa3ﬂV|‘-IHOI7I CTENEHbD MHTEHCUBHOCTU. B NEPBYH 0O4YeEpeb Hanbornee
MHTEHCMBHO MPOBEPAIOTCA 6onee BEPOATHbIE NPEANOI0XKEHNA, 00bsC-
HSIIOLLE MCCneayeMblii hakT Uan 06CTOATENLCTBO, 3aTEM UHbIE... U B
TO XK€ BpeMA HeO6XO,U'VIMO MOMHWTb CKa3aHHOE BbILLIE: MOXXET NOATBEP-
AONTBCA NMEHHO MeHee BeposaTHas BEPCUA.

MpoBeAeHHOe UCCNel0BaHME NParMaTuyecKMxX 0CHOB KpUMMHANINC-
TNYECKO METOANKWN, Ha Halll B3r/iA/, MNO3BOJIAET.

a) NPeA/IOKNTbL CleaytoLyro e HULMIO 3TOTOo pasaena Kpumu-
H/MMCTUKWN: KpUMUHAIUCIMUYECKAA MEMOOUKA npedcmagiiem coool
cucmemvbl peKOMeHOayull o Op2anu3ayuU, nPouU3B00Cmsy (Vuacmuio 8
nPoU3600CcmMEe) OMOEIbHLIX CLEOCMBEHHBIX, CYOCOHBIX U Opyeux oetic-
meuil, ux cooepoicanuro, pazpadbamoléaemvie OJisi NPOPECCUOHATLHBIX
CYOBLEKMO8 Y20N08HO-NPOYECCYANbHO2O UCCIe008ANU NPECYNIeHUlL
HA OCHOBE NO3HAHUSL 3AKOHOMEPHOCTEL MEXAHUBMA CTIe0000OPA308AHUSL
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6 pe3yibmame COGepULeHUsI NPeCTyniIeHUll OMOeIbHbIX KPUMUHATU-
CMUYECKUX U008 U BOSMOICHOCMEN €20 nepepadomKy 8 3a8UCUMOCIIU
OM KPUMUHATUCIUYECKUX CUMYaYULL.

6) NpeacTaBUTb CTPYKTYPY W COAEPXKaHME KPUMUHAIMCTUYECKON
METOAVKM B BUAE CNEAYIOLLEN CXEMbI:

Mexanusm cogepuienus npecmynienus

TVNoOBOIN MeXaHN3M
coBepLieHna npecTynneHna

MogauchmKaumst TUNOBOTO Mexa-
HU3Ma COBEPLUEHVS MPECTYN/IeHNs
X A

A A

A

| Aucnosunums Hopmbl YK |

Tunosble Tunosble JNnyHocTb
cnocobbl [ mMoTMBM3ALMM npectyn- [ KpuMyHasbHas
—> —>  cuTyauws
peanunsaum npecTynseHns HMKa
Mexanuszm cniedoobpazosariis
TUMNOBOV MeXaHW3M < MoANDUKALMOHHBI MEXaHU3M
cnefoobpasoBaHms > cfleoobpa3oBaHma

Yacmnas Kpumurnaiucmudeckas Memoouxa

TunoBble AeiicTBNS
o nepepaboTke Me-

MocnenoBaTenbHOCTb
[efcTBWA No nepe-

> CopaepyxaHue 3Tnx

XaHu3ma cnefooopa- paboTke MexaH13Ma [eicTBnin
30BaHMA Ha OCHOBE | Cnef006pasoBaHms
TUNOBbIX BEPCHIA * # ¢ *

KpVIMVIHaJ'IVICTVI‘-IECKaFI CnUTyauus
(cnedcmeenHas, NPOKYpOPCKAs, 3auWumnasi)

f f f

[MoBogpl
CxeMbl nose- VvetoLasca n
1 OCHOBAHUA [ >
[leHusa nogo- nocrynatoLas
BO30Y)XAeHUA >
nena 3peBaemMoro NHpopMaLus

Ha Hall B3r/sig, Takoe NOHUMaHe KpUMUHAIMCTUYECKON MeToaN-
K1 BCELIENI0 COOTBETCTBYET OIHOMY M3 OCHOBHbIX MOCTYNaTOB Nparma-
Tnyeckoro nogxogda. OH e 3aK/IHUaeTCs B CNeAYHOLLEM: «4TOObI A0-
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6UTbCA MOSTHON ACHOCTM B HALLMX MbIC/ISX O KaKOM-HWUGYAb NpeameTe,
Mbl AO/DKHbI TO/IbKO pacCMOTPETb, Kakue NpakTU4ecKue cneictams co-
[epXarcs B 9TOM NpeAMeTe, T.e. KaKuX Mbl AO/MKHbI OKUAATb OT HEro
OLLYLLIEHW M K KaKOro pofa peakLmsamM co CBOel CTOPOHbI Mbl JO/DKHbI
MoAroToBUTLCA. Halle npescTaBnieHne 06 3TUX CNeACcTBUAX — Kak 6/1n-
XallmnxX, TaK ¥ OTLANIEHHbIX — 1 €CTb BCe TO, YTO Mbl MOXEM MpeAcTa-
BUTb Cebe 06 3TOM npeaMeTe»st,

C atux nosviumii panee v ByayT pacCcMOTPEHbI OCHOBbLI 1 Npo6/e-
Mbl YrO/I0OBHO-MPOLIECCYaSIbHOTO WCCNEA0BaHNS YMbILLEHHbIX MNpe-
CTYNJIEHWIA, COBEPLUAEMbIX MO AO/MKHOCTU 1 cnyxbe. Bbi6op HaMu ans
M3yYeHUsi UMEHHO 3TOr0 KPYMWHASIMCTUYECKN OMpPeAesieHHOro Buaa
npecTynneHnin o6ycnoBneH B GO/bLUEN CBOEW CTEMEHN TEM, YTO 3TU
NPEeCTYN/IeHNs, KaK NpaBu/o, HOCAT KOPPYMNUMOHHBIVA XapakTep. A He-
06X0AMMOCTb JasibHeliLlein pa3paboTKu Teopun U NPaKTUKKA Yronos-
HOro NpecnefoBaHWsA Mo akTaMm Koppynuum BO BCeX ee NPOABNEHNUSIX,
Kak 1 npotecCUOHaNbHONW 3alyTbl OT HEro, MHbIMU C/I0BaMK, CIOX-
HOCTb TEOPWM Y NPAKTUKMN YroNI0BHO-MPOLECCYaslbHOro UccnefoBaHns
KOPPYNUMOHHbIX NPECTYN/IEHNA — O4EBUHDI.

W elle ogHO 3amedvaHue. B cuny OcHoBOMosararoLero npuHLmMna
npe3yMnumMm HeBUHOBHOCTM, /IALO, MOABEPratoLLeecs YrosoBHOMY
rnpecnesoBaHnio, He 0653aHO [0Ka3bIBaTb CBOKO HEBUHOBHOCTb. 3alLL1T-
HWK B COOTBETCTBMU C NO3MLIMeN NOA3aWMUTHOrO 0653aH 060CHOBbIBATH
rnepes opraHamu v iMuamu, Takoe npecnefoBaHne OCYLLEeCTB/IAILLM-
MW, a 3aTeM 1 nepes CyAoM Heo60CHOBaHHOCTb TaKOBOMO Mpecneno-
BaHMA N 06LEKTMBHYHO HEOOXOAMMOCTb peLleHus Apyrux BONpoCOB B
MHTepecax NocneLHero.

Ho B nepByt0 ouvepedb [o3HaBaTeNb W CnefoBaTeNb 06s3aHbl J0-
KasaTb MPOKypopy 0O0CHOBaHHOCTb OCYLLECTBASEMOro NPOTUB nLa
YrO/IOBHOTO Mpec/iefioBaHNs, a TOT NPW COrMacum ¢ 3TUM BbIBOAOM —
BO30YAMTb B OTHOLLEHWUN HEro rocyAapCTBeHHOe 06BMHEHMe, a rocy-
[apCTBEHHbIN 06BUHUTENb B pe3y/ibTare UCCeL0BaHNs NPEeCTYNIeHNs
B CyfeOHOM 3acefjaHnn CO CBOEN MO3NLUM LO/MKEH YOeaMTeIbHO [OKa-
3aTb CyAy BUHOBHOCTb NOACYAUMOTO.

A noTomy [anbHeiiLune BONPOChl Mbl Byfem paccmaTpuBaTb B OC-
HOBHOM MPUMEHUTENIbHO K METOZMKE YrofI0BHO-MPOLEeCCyasbHOro mc-

81 Jlceumce V. UTo Takoe nparmatuam? URL: http // www. Philosophy. ru; cm.
TaKxke: Ezo oice. BBefieHVe B (ounocouio; Paccen b. Mpobnembl unocodum. M.,
2000. C. 82.
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CnefoBaHMs NPECTYNIEHWIA C NO3MLMM OPraHoB U NN, OCYLLEeCTBAS-
OLLMX YronoBHOE NpecnefoBaHne. ECTeCTBEHHO, YTO B HEOOXOANMbIX
CNy4asx OHW ByayT COOTBETCTBYHOLLMM 00Pa30M MHTEPMPETUPOBATLCS
NPUMEHNUTENBHO K METOANYECKUM 0COBEHHOCTSM 3TOr0 UCCNEA0BaHNS
C NO3VUMM afBoKaTa — 3aWMTHUKA LA, TaKOBOMY MpPec/efoBaHnio
no/BepraroLLerocs.

B TO >Xe Bpems HarnoMHMM: OCHOBbI METOAUKM YrO/IOBHO-MPOLIEC-
CyanbHOr0 McCnefoBaHNa NPeCcTynneHNin NPUHLMNNANbLHO eAVHbI AN
BCEX MPO(ECCMOHA/IbHBIX €r0 YYaCTHUKOB. Bce OHM B TON MU MHOI
CNOXMBLUENCS 419 y4aCTHUKA 3TOr0 npouecca CUTyauun «nepepada-
ThIBAKOT» €UHbLIA MeXaHW3M Cnefo06pa3oBaHMst MOA YrIOM BbINos-
HAEMOI KaXKAbIM U3 HUX YrOM0BHO-NPOLECCYanbHON PYHKLMN, ecn
MOXXHO TaK BbIpa3uTbCs, «ObHOT MO 0AHOMY MSYY B NPOTUBOMONOXHbIE
BOpOTa».



[TOCATATEABCTBA
HA TOKASATEABCTBEHHYIO
NMHOOPMALINIO
"
JOKASATEABCTBA
B YTOAOBHOM
CYAOITPOM3BO/ACTBE

(ITpaBoBBIE 1 KPUMUHAAUCTHYECKHUE CPENCTBA
OpeaynpexRaAeHUs, IpecedyeHrsd U HEUTpasu3auu
IIOCAE€ICTBUH: ITPOOAEMBI ¥ BO3MOXKHbBIE PEIIeHUSsI)






BBEJIEHUE*

CHauana cthopmy/niMpyem HeCKO/bKO JOCTATOYHO TPUBUA/BHBIX /15
TEOpUN 1 NPaKTUKN YroIOBHOTO CYA0NPOV3BOACTBA CUCTEMHbIX MOJIO0-
YKEHWIA.

Tonooicenue nepeoe. B OCHOBE NPUHATUA N peanm3aLmm BCexX yro-
NOBHO-MPOLIECCYasTbHbIX PELUEHWI 1 BCEX APYTMX PELLEHWIA, NPUHUMA-
EMbIX U peasim3yeMbIX B YrO/IOBHOM MPOLIECCe, IEXUT Orpefe/ieHHas
MH(opMaLMOHHas 6asa B BUAe A0Ka3aTeNlbCTBEHHOW MH(opMauuy 1
[0Ka3aTenbCTB (B MPAMOM MPaBOBOM CMbIC/IE 3TOrO MOHATUA).

Tonooicenue emopoe: 60NbLIAA YaCTb TAKOBON MH(OpMaLuu, oco-
GeHHO Ha nepBOHaYasibHbIX CTaAMAX YrofI0BHOMO CyAONpPOV3BOACTBA
(BO30Y>KAEHUA 1 NPeaBapuTeNlbHOr0 PacciefoBaHUA YronoBHbIX Aen),
HOCUT BepbasibHbIN XapakTep.

Tonooicenue mpemwe: NOKa3aHNA NO YrONOBHLIM AenaM 3a4acTyto
[AalTCcA B pe3ynbTate MpOoTVBOMPaBHOIMO MPUHYXXAEHUA K 3TOMY CO
CTOPOHbI NNL,, OCYLLECTB/AIOLMX YIO/I0BHOE NPec/efoBaHne; UMEKT
MECTO 1 Cy4vaun NpsamMoin hanscndurKkaLmm MMn JoKasaTenseTs (Tparu-
yecKye NpumMepbl Toro OyayT NPUBOAUTLCA HAMU Jasiee).

Tonoocenue uemeepmoe. 60n€ee NONOBUHbI NNL, AOMPOLLEHHbIX Ha
npeaBapuTenbHOM CEACTBMN, B XOAE HEr0 WY B Cyfe OT paHee AaH-
HbIX MOKa3aHW NOMHOCTbID WM/IM YaCTUYHO OTKa3blBAKOTCA, 0ObACHSS
MPUYMHbI 3TOrO, KakK Npasuio, TeM, YTO TakOBble AaBajuCb UMM MO
MPVHYXXAEHUIO /WL, OCYLLECTBAAIOLLMX YroN0BHOE NpecniefoBaHue,
60 661N NOCNESHVMI HENPABW/BLHO 3aHECEHBI B MPOTOKO L0Mpoca.

* [NepBas NybamKaums faHHOR paboThl: Faes O. A. TocAratenscTsa Ha foKa-
3aTeNIbCTBEHHYHO VH(OPMALMIO U [0KAa3aTeNbCTBa B YrONI0BHOM CYA0NPON3BOAC-
TBe. — M. : lOpnuTdopm, 2010. N3 TekcTa UCKOYeH § 4 rnasbl 4, NOCKOIbKY Ma-
Tepvanbl 3TOro naparpada fernm B 0OCHOBY My6/MKyeMOi B HACTOALLEM U34aHUM
camocCToATeNbHON paboTbl «[ocynebHOe cornallieHne o COTPYAHNYECTBE @ CPeau
MUHOB 1 pUGIOB».

5% 67



O. A. baes. H36pannvie pabomol

B cyoonpouzsoocmee o npecmynieHusx HeKomopvlx OmMoOeIbHbIX 6UO08
9mu Oanubvle 3Ha4UmMenvbHo gviute. Tax, CO2NACHO MHEHUSAM NPOKYPOPOS,
N000EPIAHCUBATOWUX 20CYOAPCMBEHHOE 0068UHEHUEe NO OelaM 00 U3HA-
CUIOBAHUSX, NOKA3AHULL, OAHHBIX HA NPedsapumenbHoM C1e0Cmeul, 8
cyoe npuoepacusaromes moiavko 4 % noocyoumvix, 18 % nomepne-
swux u 14 % ceuoemenei, mensiom yacmuuno — 56 %, 73 % u 74 %,
omxaszvlearomes om paree oannvix noxasaunuti 40 %, 9 % u 12 % co-
Omeemcmeaenno.

ITlonooicenue namoe. He MeHee 4YacTo NCTUHHBIMU npnynHamn n3me-
HEeHUs MOKa3aHWi gonpalinBaeMbIM ABNAETCA OKa3blBaEMOE Ha HUX
BOSAEVICTBVIG CO CTOPOHbI NN, 3aNHTEPECOBaHHbLIX B 6ﬂar0|'|pV|ﬂTHOM
C ux |'|03l/ll_l|l/l|7| Mncxoge yronoBHoOro npecnegoBaHuA. MHbIMK cnoBamu,
npv PacCMOTPEHMI MOAABNAOLLIETO YMCNA YIONOBHbIX AN CyAbl CTa-
KNBaKdTCA C anKTaMI/I TeX WM MHbIX NocAraTenbCTB Ha AOKa3aTe/lb-
CTBEHHYIO I/IHCbOpMaLIII/II'O N [OKa3aTenbCTBa, COBEPLUAEMbIX NNLAMMU,
ocyuwlecTendaroWMmMn yroioBHoe npecnenoBaHune, HeI'IpO(*)eCCI/IOHaJ'Ib-
HbIMN Yy4aCTHUKaMW YTro/1I0BHOIO npouecca 1 gpyrumMmm 3anHTepecoBaH-
HbIMW B UCXO0AE Aena nnuammn, BbIHYXXAEHbI X aHA/TU3NPOBATb, OLEHN-
BaTb 1 C y4ETOM 3TOI0 NPUHNUMaTb CBOU PELLEHUA.

ITlonooicenue wecmoe. KONNYECTBO MOCTAHOBNSAEMbIX cygamu on-
paBaaTe/bHbIX MPUrOBOPOB B HACTOSLLEE BPEMS COCTABNSET OKO/MO 1 %
(4TO HaxoAWTCS, KaK FOBOPST COLIMONOMK, B Npeaenax Tak Ha3blBaeMoii
CTATUCTUYECKOI MOrpeLHocTH). Mpn 3TOM «yTBEPXKAAEMOCTb» 06BY-
HUTENbHbLIX MPUTroBOPOB KaCCaluMOHHbIMW N HaA30PHbIMW UHCTaHUWA-
MW COCTaBNseT 0Kono 95 %, a 0TMeHa MK 13 yKasaHHOro MU3epHOro
yKcna onpaBLaTeNbHbIX NPUrOBOPOB — HECOM3MEPUMO 6O/bLLE (OKOMO
30 %)2.

B yacTHOCTM, M3 O630pa KaccaLOHHOM NPaKTUKK Cyne6HOR Kon-
Nerun no yronoBHbIM aenam BepxosHoro Cyaa Poccuiickoii depaepa-
umm 3a 2008 r. ycmaTpmsaeTca cnegyroulee. 13 ymicna iy, npuroso-
pbl, MOCTaHOB/IEHHbIE B OTHOLUEHNW KOTOPbIX ob6ykanosanucb U/nnu
OMpPOTECTOBLIBA/IMCL MPOKYPOPaMU, OTMEHEHbI 0OBUHUTE/bHbIE NPW-
rOBOPbI B OTHOLLEHNM 5,2 % OCYXAEHHbIX (B TOM YMC/E B OTHOLLEHMUN

LCM.: Anviwes C. A., Enacuna E. B. O NpaKTUKe Ha3HaueHWs Cyae6HbIX aKcnep-
T3 cneposarenem // CnefcTBeHHas npakTuka. Bein. 177. M., 2008. C. 220.

2 CM. 06 aToMm: Baes O. A. YronoBHO-NpoLeccyaibHOe UcCnefoBaHue npe-
CTYNNIeHUI : NpobeMbl Ka4ecTBa Mpasa U nNpaBonpuMeHeHus. M., 2009; Ilempy-
xun Y. JI. OnpasgatenbHbIi NPUIroBop ¥ Npaso Ha peabunutaumto. M., 2009.
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15 iy, BBMAY MATKOCTY HA3HAYEHHOro Haka3aHus); ornpasjaTtesibHble
MPUroBopbl OTMEHEHbI B OTHOLLEHUN 26,9 % OT uyncna BCex onpas-
[aHHbIXE,

O6 yCTONYMBOCTY 3TON TEHAEHLMUW CBUAETENbCTBYHOT U AaHHbIE 13
0630pa KaccaunoHHON npakTukn BepxosHoro Cyaa P® 3a 1 nonyro-
ave 2009 r. 3a 3TOT Nepurof OTMEHEHbI 06BUHUTE/bHbIE NPUIOBOPbI B
OTHOLLEHUN 4 Y% OCYX[EHHbIX (86 OCYXK[EHHbIX, B TOM YIC/IE B OTHO-
LUEHNM 6 UL, 38 MATKOCTbI0 Ha3HAYeHHOMo HakasaHus); onpasgare/b-
Hble NPUrOBOPbI OTMEHEHbI B OTHOLLEHMM 31 Ye/ioBeKa, YTO COCTaB/AeT
24,2 % 0T umcna Bcex ornpaBAaHHbIX*,

O3HavaeT /1 37O, YTO Cyfbl (a 4O TOro CnefoBaTeny U MPOKypo-
pbl) AEACTBUTENbHO OGBLEKTMBHO M GECNPUCTPACTHO OLEHMBAKOT [A0-
Ka3aTe/IbCTBEHHYIO 6a3y 06BUHEHWS AaXe B Tex Ciydasx, Korga oHa
npeTepreBaeT B Xofe pa3bupare/ibCTea Cepbe3Hble N3MEHeHWs, B YacT-
HOCTW, KOrja fonpalumsaemble nua (Mojo3pesaemMble, 06BMHAEMbIE,
NoACYAUMble, MOTEPNEBLUME U CBUAETENN) U3MEHSIOT paHee [aHHble
MU MoKasaHua? M nCTopuyeckn TpaguLMoHHaa LS Npasocyaus
TporartefibHas feTckas urpa (a B Hallem cflydae — urpa B3poc/bIX W,
3a4acTyto, C TparnyeckM MCXOLOM [NS ee HeBOJbHbIX YYaCTHUKOB)
«[epBOE C/I0BO JOPOXKe BTOPOro» U B HAaCTOALLEe BPeMS NPOAO/HKaeT-
cA? Mbl B HaCTOsLLee BPEMS CK/IOHHbI K YTBEPAUTE/IbHOMY OTBETY Ha
BTOPOI1 U3 3TUX BOMPOCOB.

Ha Hal B3rns4, CoBa, YTO «TaKoro, YTobbl NPeCcTYNHUKOB CaXa-
N NO CnpaBefMBOCTK, He OblBaeT. Hu B HalleM ropoge, Hu B 1I060M
Apyrom, 6yib OH XOTb BABOE MeHbLUe. A BCe NOTOMY, YTO B Hallei ¢
TOGOI OFPOMHOIA M pacnpekpacHoi [Poccumn] Takmx NOpPSAKOB HET»®,
HeCMOTPA Ha ornpefeneHHYH UX KaTeropuyHoCTb, NOKa, YBbl, BMO/He
aKTyasibHbl... A 4015 TOro, 4tobbl «Takue NOPALKY BbINn», HYXXHO, Kak
MUHUMYM, YTOObI [0oKa3aTe/IbCTBa, Ha OCHOBE KOTOPbLIX MPUHMMAKOT-
A (M JOMKHbI MPUHUMATBLCA) NPOLecCyasibHble PeLLeHNs B YTrOSI0BHOM
CyA0NPON3BOACTBE, Obl/M JOCTOBEPHLIMMU, LOMYCTUMbIMUA U LOCTATOY-
HbIMK, @ MPUYMHLI BO3MOXHOW MoCcneayoLweli TpaHcqopmauum foKa-

% Cwm.: bronneteHb BepxosHoro Cyga P®. 2009. Ne 7. C. 22.

4 OthuumanbHbIl caidiT BepxosHoro Cyaa P®. [locTyn 13 cnpas.-nNpaBoBOM CUC-
Tembl «KOHCYnbTaHTIINOCY.

5 B 37Ol UMTaTe M3 poMaHa WM3BECTHOr0 aMeprKaHCKOro aBTopa AeTEKTVBOB
PelimoHga YaHanepa Mbl B3snu Ha cebst CMenocTb 3aMeHNTb Ha3BaHWe CTPaHbl; y
UaHznepa, pasymeeTcs, roBopuTcs 06 AMepUKe.
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3aTeNbCTB 0OBLEKTMBHO yCTaHaBNMBa/INCb, aHA/TN3NPOBAJINCb U A0/DK-
HbIM 06pa30M OLeHnBaINCb Cy6'beKTaMVI [OKa3bIlBaHWA.

W noToMy Aaneko He CiyyainHo, UTO Ha NPOTSXKEHUW BCel UCTOPUK
YTOMOBHOIO Cy/OMNPOU3BOACTBA HET MPAKTUUYECKU HU OAHOMO 3aKOHO-
[aTeNbHOro akTa, nocob6us no npon3BoACTBY Yros10BHOIO rnpotecca, B
KOTOpOM B TOW UNN NHO CTEMNeHN He 3arparnsajiiCb obl BOMPOCHI Mnpe-
AYNPEeXAeHNs U HeliTpann3aumumn NocneAcTBUs NocsratenbCTe Ha f0-
Ka3aTe/IbCTBEHHYO MH(OPMALMIO 1 [10Ka3aTeNbCTBa, KeM Obl U3 UKCna
Ha3BaHHbLIX NNL, TaKKUe NONbITKN HE NpeanpUHNMannCb. TN I'IpO6I'IEMbI
— BEYHbI.

MpvBeaem A1 MANKOCTPALMN CKa3aHHOTO f1Ba UCTOPUYECKNX MpW-
Mepa.

B 3axoune XII mabnuy (nepsom ceode 3axonos Jpesnezo Puma 451—
450 2e. 00 H.3.) codepacanoce makoe noaoxcerue. «3axon XII Tabnuy
npeonuceléaem, ymoobvl npu npou300Cmee 0OLICKA 00bICKUBAIOUWULL
He uMel HUKAKOU 00exCObl, Kpome NOTOMHAHOU NO8A3KU, U 0epiHCal 8
pykax uawy»®. TIpakmuueckuil cmbic 9motl, KaK celiuac ckasanu ool
npPoOYeCcCcyanbHO-MAKMUYECKO PeKOMEHOAYUl sICeH U, V8bl, AKMyaieH
U 011 HAWUX OHell: YmoObl He BO3HUKAAU COMHEHUsL 8 MOM, YUMo 00blC-
KUBQIOwUll 4mo-audo 3Hauumoe 6 00Ka3amenbCmeeHHOM OMHOUEHUU
NOOKUHY 8 00bICKUBAEMOe NOMEW eHUe.

Oona u3 nepevix U3BECMHbIX HAM PEeKOMeHOayull no 3awume 00-
KA3amenbCmeeHHOU UH@POPpMAyuyu Om HOCAAMENbCME CO CHOPOHDL
HenpopecCUOHAIbHBIX YUACMHUKOS Y20I08H020 NPOYECCd COOepHCa-
aacs 8 onybauxosanuou 6 1533 2. «Yeonosnoti Koncmumyyuu Kap-
aa Vy (uzeecmmuoii kax «Kaponunay): «Kozoa umeemcsi Heckonvko
apecmanmos, ux Haoiexcum omoeiums opye om opyed, NOCKOIbKY
MO BO3MONCHO NO MIOPEMHBIM YCA0BUAM, 0AObL OHU He MO2TU CO2NA-
wamuvcsa mexcoy coooll 8 CLOHCHBIX NOKAZAHUAX TUOO C208APUBAMbC
0 MOM, KAK OHU HAMEPEHbl ONPABObIEAMbCs 6 C80UX desiHusxy'. Kax
U3BECHHO, PEKOMEHOAYUs No NpedynpexicoeHuto mozo, ¥moobsl auyd,
cooepoicawyuecs n00 cmpaxicetl, KHe MOo2IU CONAUUAMbCI MeNCY CO-
00U 8 CONCHBIX NOKAZAHUSXY, HEYKOCHUMENbHO cOOM00aemcs U @ Ha-
cmosujee epems.

6 LinT. no: Xpectomaruns no UcTopumn rocynapctsa 1 npasa 3apybexHbIX cTpaH
/ nog pep. 3. M. YepHunosckoro. M., 1984. C. 50.

" LUut. no: Xpectomarus no UCTOpWM rocydapcTsa v npasa : B 2 T. / COCT.
B. B. AueBckuii. BopoHex, 1999. T. 1. C. 393.
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Bce ckazaHHOe M NpegonpeaensieT HacyLHYH, N0 Hallemy yoex-
[EHNI0, TEOPETUYECKYH M MPAKTUYECKYHD NOTPEGHOCTb CUCTEMHOIO
1 yrny6neHHOro U3yyeHns pas/iMyHbIX BULOB U POPM MOCAraTeNibCTB
Ha [0Ka3aTeNlbCTBEHHYIO MH(OPMaLMIO 1 [0Ka3aTeNnbCTBa B Yro/os-
HOM CyA0MPOV3BOACTBE, pa3paboTKN NPaBOBbIX N KPUMUHAIMCTUYEC-
KX CPeACTB UX NPeaynpeXxaeHus, NpeceyeHmns 1 HelTpanmsaLumm no-
CNeacTBUiA.

3TMM npobnemMam U NOCBsLLEHA JaHHas paboTa, OCHOBaHHas Ha
LUMPOKOM NMPUBNEYEHUI MaTep1anoB ony6/IMKOBaHHOM 1 HeoNy6/InKo-
BaHHO CNeACTBEHHONA, CyAe6HON 1 alBOKATCKON NPaKTUKK.



naBa 1l

INTOCATATE/IbCTBA HA JOKA3ATEJ/IbCTBA:
CYIIHOCTD, IOHATHE, BU/Ibl

8§ 1. VIH(hopmaLMOHHOe 06ecneYveHe NPUHSTUS PELLEHNIA
B Yr0/IOBHOM CYZOMPOM3BOACTBE

HauHeM onATb-TaKM C HECKO/IbKMX aKCHOM.

Bce yronosHoe Cyfonpon3BOACTBO, BCe OCYLLECTBMSIEMOE B ero
paMKax YrosioBHO-MpoLecCyasibHOe UCCMefoBaHNE NPecTynaeHnl
MOXHO MPeACTaBuTL B BUAE NOCNeL0BATENIbHOIO WAN NapanienbHoro
NPUHATUSA €ro Cy6bEeKTOM PeLLEHN A OTHOCUTENBHO OTAENbHbIX N0Kasb-
HbIX 3824, MUHUMa/IbHO HE0BXOAMMbIN MepeyeHb KOTOPbIX Npesonpe-
[leNleH 1 o4epyeH npegenamm npegmera fokKasbiBaHWUS MO YroNoBHOMY
Aeny, N BO3MOXHOCTAMU X MPaKTUYECKON peannsaum.

CyLLHOCTb peLUeHwnit, hopmbl 06/1e4eHNs, caMa UX 3HAYMMOCTb 3a-
BUCAT B L|e/IOM OT TpeX (DaKTopoB: NPOMeCCHMOHaNbHBIX Y INYHbIX UH-
TEpPecoB y4acTBYHOLLMX B CYL0NPOM3BOACTBE /UL, PaMOK UX MPaBOBOiA
KOMMNETEHLMW 1 CTafun 3TOro NPoM3BoACTBa (B 4OCYAeOHOM 1N B Cy-
[e6HOM MPOU3BOACTBE MO YrOSIOBHOMY [efly OHO OCYLLECTB/SeTCS).
Haripyimep, OCHOBHbIMW YrO/I0BHO-MPOLIECCYa/IbHBbIMU - PeLLEHUAMN,
KaK 3T0 BepHO 0TMeyaeT U. A. KyyepKoB, «onpeaensaroTcs Hadano 1 3a-
BepLLEHNe NPOW3BOLCTBA MO Yro/0BHOMY [eny, ABMXKEHWe [ena, Mnpo-
LieccyasibHOe MoJoXKeHre y4aCTHUKOB YronoBHOIO npoLecca, AeaTenb-
HOCTb CfefoBaTens, fo3HaBartens, NpokKypopa, cyfa no [oKasbiBaHuIo
00CTOATENLCTB fena»s,

OfHakKo Kakumu 6bl 13 0603HaYeHHbIX (PAKTOPOB He Mpegonpese-
nsanack He0bX0AMMOCTb MPUHATUA CYObEKTOM YTrO/IOBHOIO CYA0MNpPOn3-

8 Kyuepros U. A. O HEKOTOPbIX acneKTax NPUHATUS PELLEHMIA O NPOM3BOACTBE
CNeACTBEHHbIX AeCTBWIA /| KpyMMHaINCTUKA B CUCTEME NMPaBONPUMEHEHUS © Ma-
Tepuanbl KoHg. M., 2008. C. 253.
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BOACTBA TOMO /M MHOTO PELLEHUs, Ha KaKOoi CTaanm YronoBHOMO Mpo-
Liecca OHO Obl HY NPUHUMAIOCh, B OCHOBE €ro IEXMUT MHopMaLuus,
HeKas UH(opmaLyoHHas 6as3a, KOTOPOW 3TOT CyObeKT pacronaraet K
MOMEHTY NPUHATUA PeLLEeHUS.

OHa e Npuv 3TOM BbICTYNaeT B AABYX «MMOCTaCsiX»: B BUAE Yronos-
HO-peneBaHTHOW, MOTEHLMANbHO A0Ka3aTelbCTBEHHOM NH(OpMaLLK 1
CynebHbIX A0Ka3aTeNIbCTB KaK TaKoBbIX, B TOYHOM YrO/IOBHO-NPOLecCy-
a/lbHOM CMbIC/IE 3TOF0 NMOHATUSA.

A NOTOMY COBEPLUEHHO OYEBMAHO, YTO /tOOble MOCAraTeNbCTBa
Ha [10Ka3aTe/Ib,CTBEHHYIO MH(OPMaLMIO U fOKa3aTeNbCTBa HEMoCpes-
CTBEHHO CKa3blBalOTCA Ha KayeCTBe MPUHATMA CYOLEKTOM COOTBET-
CTBYHOLLEr0 peLleHuns, 3a4acTyro fenas Ux Moo owmboYHbIMKU, M0
HE3(h(PEKTVBHLIMU, HEPaLMOHA/IbHBIMW ANS pa3peLleHnss BOHMKLLUEN
Npo6neMbl B C/IOXKMBLLECA CUTYaLMKN YTO/I0BHO-MPOLLECCYasilbHOro 1C-
cNefoBaHNs NPeCcTYNIeHNIA.

3TOT 6eCCnOpHbIV NOCbIT B NPSAMOM KOHTEKCTE C TEMOI BCEro Ha-
LEro MccnefoBaHns C NIOFMYECKON HEN3OEXXHOCTLIO MpefonpeaenseT
HE0BX0AMMOCTb XOTA Obl KPaTKOTO pacCMOTPEHUst BOpoca 06 0cobeH-
HOCTSAX NPUHSATUS PeLLeHIA B YrOfI0BHOM CY0MPOV3BOACTBe.

CornacHo CnoBapHbIM OMpeaeneHusaM, pelleHre ecTb 064ymaH-
HO€e HamepeHue cAenatb YT0-1160, 3aKYEHNE, BbIBOA 13 Yero-1mobo.
«PelwnTbcs — nocne 064ymMbIBaHWA NPUIATU K KakoMy-1Mb0 BbIBOAY,
K HeobXxoguMOCTV Kakux-nmbo AencTBuii; B pesynbrare 06CyXXaeHUs
BbIHECTM 3aK/HOUEHVE, MPUHATL MOCTaHOB/IEHMEe»®. B ncuxonorum pe-
LUEHNEe MOHMMAETCA KaK (HOPMMPOBaHME MbICIUTENbHBIX OMepaLuii,
CHMKAIOLLMX UCXOAHYHO HeonpeAeieHHOCTb NPo6aeMHolN cutyaumn. B
npoLecce peLUeHns BbILENAOT CTafnmn NOUCKa, NPUHATUS U peannsa-
LMK peLleHns .

B cneymanbHO e nTepaType Mo TakKnM HayYHbIM HarpaBieHUsM,
KaK 1ccnefoBaHme CMCTeM YNpaBneHns 1 Teopus NPUHATUSA PeLLEHW,
MOZ peLLeHrem BoOGLLe MOHUMAETCS pe3y/bTaT Bbi6opa 13 BO3MOXHbIX
a/lbTEPHATUB MOBELEHMSA, U3 MHOXeCTBa BO3MOXHbIX BapvaHTOB [J0-
CTUDKEHUA LieNn. «ATOT BbIGOP OCHOBBLIBAETCA Ha OLiEHKe 1 COMocTas-
NEHNN OXMAAEMbIX Pe3y/bTaTOB NPUHATMA TEX UMW UHBIX aNbTepHaTUB
C TOYKM 3peHust Lenein (Mnu uenm), NocTaBneHHbIX B pellaemoli 3aja-
ye. [Ang NPUHATUS peLleHns He0BXOAMMBI: YeTKO MOCTaB/IeHHas Liefb,

° BonbLUOW TO/KOBLIA CNOBapb pyccKoro A3bika. Cr6., 1998. C. 1121, 1122,
10 Cm.: KpaTkuid ncuxonorunyeckuii cnoeaps. M., 1985. C. 307-308.
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CMMCOK a/IbTEPHATUBHBIX BO3MOXHOCTEN M Npasuia nx Bblbopa, T.€. B
06LeM cnyyae KpUTepuid KauecTsa Bblbopa peLleHus, 3HaHWe (haKTo-
POB, KOTOPblE MOFYT MOBAUATb Ha Pe3ynbTar npy NPUHATAN TOFO UK
MNHOTO peLueHuns»™,

Uallle BCEro NpUHATUE peLUeHWUs paccMaTpuBaeTCA Kak mpoLecc,
COCTOALLMIN M3 NATU 3TAMNO0B, Ha KKLAOM U3 KOTOPbIX LIMPKYIMPYET, UH-
TepnpeTUpPyeTcs U UCMO/Mb3yeTCs COOTBETCTBYHOLWAA MH(popMaums, B
HalleM cnyyae — [oKasaTeNbCTBEHHasd 1 06seveHHasd B (hopMy [oKa-
3aTeNbCTB: AUarHOCTMKa NPo6aembl; (hOpMyIMpPOBKa KpUTEpUEB (CTaH-
[apTOB) ¥ OrpaHWYeHuin; onpefeneHne albTepHaTyB; OLEHKa anbTep-
HaTVB; OKOHYaTe/bHbIV BbIGOP peLleHns’?,

He cTaBsa 34echb nepes coboi 3afa4um NofpobHO pacKpbIBaTh CyLL-
HOCTb K&XXZ0ro M3 3TUX 3TaroB NPUHATUSA PeLLEHNIA NPUMEHUTENTbHO K
YrO/IOBHOMY CYA0MPOV3BOACTBY, B TO XXe BPeMS B KOHTEKCTE M3y4a-
eMbIX NPO61eM Heflb3si He OCTaHOBUTLCA Ha BTOPOM U3 HUX, A5 3TOM
061acTn [eATeNbHOCTM BeCbMa CMEeLNPUUYHOM — gopmyruposka Kpu-
mepues u 0epaHudeHull npu NPUHAMUU PeULeHUT.

OrpaHuyeHus, NULLYT CreuuanncTbl B 061aCTW UCCef0BaHNS CUC-
TEM ynpaB/fieHns, 00bIY4HO MMEKT BHYTPEHHWUIA N BHELLIHWIA XapaKTep.
MepBble M3 HUX HaxoAATCS BHYTPU OpraHu3aumm, HanpuMep, orpaHu-
YeHHOCTb pecypcoB. BTopble CoAeparcs BO BHELLHEN cpee opraHu-
3aumn. K HUM, N0 UX MHEHUO, OTHOCATCS, HanpuMep, OrpaHW4mBa-
tOLLMe BHELLHIOW AeATeNbHOCTb OpraHm3auuy 3akoHbl. OfHAKo, Kak
HaM npescTaBnseTcs, B 06/1aCTU NPaBonNpuUMeHeHUs, B TOM Y1C/e U B
YrO/IOBHOM CYL,0NPOV3BOACTBE, 3TN OrPaHUYeHNs HOCAT UHOW Xapak-
Tep. «OrpaHnYmMBatoLLME BHELLHIOW AeSTeNbHOCTb» MPOofiecCMoHab-
HbIX YY4aCTHMKOB YTO/IOBHOIO MpOoLLecca 3aKOHb! BbICTYNAOT 419 HUX
B BUAE IMYOUHHbLIX BHYTPEHHUX OrpaHuW4eHWin. B yacTHoOCTU, nmua
N OpraHbl, OCYLLECTBNAKOLLVE YrofIoBHOE MpecnefoBaHue, a NoTomy
BbIHY)KIEHHbIE HEMpepbIBHO B MpOLECCe ero MpuvHUMaTb COOTBET-
CTBYHOLLVE peLleHns (Kak npoueccyanbHble, Tak U KpUMUHANUCTUYEC-
Kue) B 3TOIN CBOEN feATeNlbHOCTW «CKOBaHbI» TpeboBaHMSMU YTronoB-

L Jlonamuuxoe JI. M. DKOHOMMKO-MaTeMaTUYeCKuMii cnosapb. M., 2003. C. 310.

12 CM.: Motwonux B. B., Tumapenko b. I1., Bonouuenxo B. A. VccnegoBaHve
cuctem ynpasneHus. M., 2006.

13 CMm. 06 aToM: baes O. A. YroNoBHO-NPOLECCYa/IbHbIe PELLIEHUS U peLLeHNs
B YrofI0BHOM cyzornpoun3ssogctse // BecTHUK BopoHex. roc. yH-Ta. Cep. lNpaso.
2009. Bbin. 1(6).
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HO-NPOLeCCyasibHOro 3aKoHa: OHW MOryT AeNCTBOBaTb TaK, U TO/bKO
TaK, KaK UM MpeanucbIBaeT YronoBHO-MPOLEeCCyasbHbI 3aKoH. JTto60e
ero HapyLUeHwWe iuyom, npunumarowum B NPOLLECCE 3TON feATelbHOC-
TN pewenue™, BNeYeT NPUMeHeHWe NpoLeccyanbHbIX CaHKUMIA B BUAE
MPU3HAHWS NMPUHATOrO PeLLeHNst He3aKOHHbIM UM HE0OBOCHOBAHHbIM,
a C(hOPMMPOBAHHbBIX B XOfle NX peann3aLnmn LOKa3aTe/IbCTB — HeAOoMyC-
TUMbIMW 151 [OKa3blBaHWS 0OBUHEHUS.

[na afBOKaTOB-3alWMTHUKOB, T.e. L, NPUHUMAIOLLNX PELLEHUA B
npouecce NPoeccroHabHOM 3aLnTbl OT YrO/I0BHOIO NpecnefoBaHns
CBOEro K/IMeHTa, KpUTepMeM HasiaraemblX Ha HUX BHYTPEHHUX OrpaHn-
YeHWIA ABNSETCA 3aKOHOAATE/IbHOE MOOXKEHVE O TOM, YTO B mpoLecce
CBOel eATeIbHOCTN OHW MOTYT MCMO/b30BaThb N1H06bIe CPesCcTBa U CMo-
C06bI 3aLLMTbI KPOME TeX, KOTOopble 3anpeLleHbl YT1K.

Mo Hawemy rny6okomy Y6exaeHuto, K YnC/y BHYTPEHHUX Oorpa-
HUYEHWIA NPU MPUHATAN peLleHnid B 0671aCTU YrofI0BHOIO CyA0Mpou3-
BOACTBA C/leflyeT OTHECTU Takke HeobXoAMMOCTb HeYKOCHUTEIbHOro
cobntoaeHus npu atom JSIMP Tpe6oBaHWiA 06LLER 1 cyaebHON aTuku. A
MMEHHO K 1X BblBOpY 1 peasv3aLn B yron0BHOM rnpoLecce 60/1ee yem
K NtoboMy Apyromy BUAYy LesTeNlbHOCTU OTHOCATCS U3BECTHbIE C/10Ba:
«(hOpMa/IbHO MPaBU/bLHO, a MO CYLLECTBY — U3/eBaTe/IbCTBOY.

K HUM >Ke, BHELUHUM OrpaHUYeHusM, AymaeTcs, Heo6XxoanmMo oT-
HECTV M «OrPaHWYEHHOCTb PeCypcoB», KOTOpPas, Ha Hall B3rnsag, Ha-
n6onee CyLLeCTBEHHO CKa3bIBAETCA MPU NPUHATUN HEe CTO/bKO NpoLec-
Cya/IbHbIX, CKO/IbKO «YMCTO» KPUMUHAIMCTUYECKUX peLleHuid, obyc-
NOB/INBAIOLLMX TaKTUKY M METOAMKY YrO/I0BHOIO Mpec/iefoBaHns u
MPOMECCMOHA/ILHO 3aLMThI OT HEro.

Mbl OTA€e/IbHO OCTaHOBUIMCH HA 3TUX BOMPOCAX He TOMbKO B CUITY
MPUHLMUMNAIBHON 3HAYUMOCTY 3TOrO AN1S Hallero AasibHelLlero uc-
cnefosaHua. [leno B TOM, YTO B YrosioBHOM cygonpoussogctse J1MP
AB/IAKOTCA He TO/IbKO ero npogeccMoHasIbHble YHaCTHUKM (Cyabs, Npo-
Kypop, cnefoBsartesib, A03HaBaTe b, aBOKaT), MPeUMYLLECTBEHHO Npu-
MEHUTE/IbHO K [eATeIbHOCTU KOTOPbIX B YTrOMI0BHO-MPOLECCYaNbHOMN 1
KPUMUHATMCTUYECKON NINTEpaType U3yyatoTcs 3T NPobemMbl, HO U 6ce
opyeue auya (NOLO3PeBaeMbIi, 06BUHAEMBIN, NOTEPNEBLUNIA, FpaXaaH-
CKWI UCTeL, 1 FPaXKAaHCKWIA OTBETUMK), SBAAIOLLMECH Henpodeccno-
Ha/IbHbIMW NPeACTaBUTENAMUN COCTA3AKOLLMXCSA B YTOIOBHOM CYLOMPO-
13BOACTBE CTOPOH, & TaKXKe NNLA, OTHECEHHbIE 3aKOHOM K «MHbIM» €ro

14 Takoe NMLO B COOTBETCTBYHOLLEN NUTepaType ANs KpaTkocTy 0603HaqatoT JITP.
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y4aCTHUKaM (CBUAETENb, CNELMANNCT, IKCMePT 1 Ap.). Bce oHK, B TOM
NN NHOM Ka4eCTBE BOB/IEKAEMbIE B 3TOT MPOLIECC, TAKXKE HAaXoAATCA B
NPaKTU4eECKN NOCTOAHHOM COCTOAHUN HEO6XO,CI|VIMOCTVI MPUHATNA TEX
NN UHBbIX pemeHVII7I, CBA3aHHbLIX C NX y4YaCTWUEM B MPOU3BOACTBE MO
YrofioBHOMY fieny. [nanasoH X orpaHuyeH NuLlib paMmKaMu Cyomnpo-
M3BOACTBa — OT pPeLleHnA 3aJepP>XaHHOro, AaBartb WX HE faBaTb MOKa-
3aH1s1 B OTHOLLEHMM BO3HUMKLLIETO NMOJ03PEHMS, 0 PELLIEHUS afiBOKaTa O
HE06X0IMMOCTM 1 LieNecoo6pasHOCTM KaCCaLMOHHOMO UM Hafl30pHO-
ro 06)kanoBaHMs MOCTAHOBMNEHHOIO B OTHOLLUEHWUN €ro noa3allmTHOro
npurosopa.

HeT coMHeHuid, uTo peweHns, NpuHNMMaeMblE ITUMN NnLaMmin, BO
MHOToM npeponpeaenatoT BeCb Xo04 U C/N0XXHOCTb MPOW3BOACTBA MO
YrO/IOBHOMY fleNly, KauecTBO YrO/I0BHO-MPOLIECCYaNbHOI0 UCCNen0Ba-
HUS MPECTYMN/EHNs Ha BCEX ero CTaamax U atanax (CKaxem, npusHa-
HUWE MOA03PEBAEMbIM INLIOM CBOEI BUHBI B MHKPUMUHMPYEMOM eMyY
npectynneHnn, NoATBEPXKAEHHOE 06BHEKTMBHbLIMM AOKa3aTe/ibCTBaMu,
B BbICOKOIi CTENEHW ONTUMU3NPYET 3TOT NPOLECC; OTKA3 €ro »ke B Cyae
OT paHee AaHHbIX «MNPU3HAaTeNTbHbIX» nokasaHui, ¢ 04eBMAHOCTLIO, B
onpeaeneHHol’ CTENEHN ero YCNoXKHSET, U T.N.).

B mo orce epems, uz uucna smux pewlenuil naubonvuiee 3HaueHue
umerom, Kax npeocmasisiemcs, peuleHus:, npurHumaemvle adgoKamom
— BAWUMHUKOM 008UHAEMO20 (ROOCYOUMO20) — COUHCMBEHHBIM CYOb-
EKMOM Y20N08HO20 CYOONPOU3BOOCEA, OCYWECMBIIOUUM Npopec-
CUOHATILHYIO 3aWUNTY TUYA, NOOGEP2AIOULE20Cs Y2OI08HOMY NPeciedo-
eanuio. Ilo cywecmsy, umenno 8 HUX, KaxK npasuio, akKyMymIupyiomcs.
U 00neKarmes 8 HAONEHCAWYI0 (NPOhECCUOHATBHO OP2AHU0BAHHYIO)
npoyeccyanvHyio hopmy 6ce peuieHust, NpuHuMaemvle no 0ery omoeib-
HbLMU UHBIMU NPeOCTNAGUMETSIMU CHIOPOHBL 3AUUMbL.

Bce yronoBHO-NPOLECCYyanbHbIe PELLeHVs Cyla UMET LeNb 0Cy-
LLIECTBNIEHNSA NPABOCY/AMA MO Yrof0BHLIM Ae/iaM NoCPeACcTBOM Bbibopa
N (hOpMYNMPOBaHNA KOHEUHbIX BbIBOAOB (PeLLeHWIA) No pesynbTaTam
Yr0/I0BHO-NPOLIECCYanlbHOTO MUCCMeA0BaHUs NPECTYNIeHWA, NpoBoaU-
MOr0 B YC/TOBUSIX COCTA3ATE/IbHOCTN CTOPOH. [locnefHee Xe, B CBOKO
ouepeab, NPefoNpeaensieT To, UTO psd NPUHUMAEMbIX CYAOM TEKYLLMX
(NPOMEXYTOUHbIX) MPOLIECCYabHbIX PELLEHUI UMEHOT UMEHHO 3TY Ha-
npaBneHHOCTb — obecneyeHns um HEO6XO,U|I/IMbIX nyIOBVIVI Ana nenon-
HEHVsi CTOPOHAMU KX NPOLECCyarbHbIX 06513aHHOCTEN W OCYLLEeCTBe-
HWSA NpefoCcTaBieHHbIX UM npas (cT. 15 YTIK).
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Tosopst 06 s3mom, mvi umeem 6 Uy U pewieHusi cyod, NPUHUMAemMble
npuU peanuzayuu e20 KOHMpPOIbHbIX (YHKYUL 30 0esimelbHOCIbI0 0pea-
HO8 Nped8apumenbHo20 Cie0Cmeus U 003HAHUS — Om U3OPAHUsL Mepbl
npeceuenus 8 8ude Co0epICanus noo cmpadjicell, ee NPOOleHUs, CaH-
KYUOHUPOBAHUSL NPOUZBOOCMBA OMOEIbHBIX CLeOCMBEHHBIX elCmaUuil
U ONEPAMUBHO-POZBICKHBIX MEPONPUAMULL 00 PACCMOMPEHUS HCAT00 8
nopsaoxe cm. 125 VIIK.

MexaHn3M e MPUHATMSA BCEMU UMW PELUeHW — eAuH; pasnnya-
OTCA MeX[y COO0W NMULLb CTENEHb N 3HAYUMOCTb A1 KXKAOIr0 U3 HUX
BO3HVKLLEW Mnepes HWUM, a NoToMy TpeOytoLlell CBOEro paspeLueHus
npo6neMHoI cuTyaumm.

TaknmM 06pa3om (MoABOAS HEKMIA UTOT CKAa3aHHOIO BbILLIE), MO Ha-
LLIeMY MHEHWIO, PeLLEeHNe B YIO/IOBHOM CYA0MNPOM3BOACTBE eCTb BbI6GOP
ero y4aCTHUKOM JIMHWUWN NOBeLeHWs U [LeicTBUIA B NPO6IeMHON AN
HEero cMTyaumn yrosioBHOro npoLecca U3 BO3MOXHbIX a/lbTEPHATUB.

EcTb, 0fHaKo, 0fHa, W, Ha Hall B354, OCHOBHasA XapakTepHas 0co-
GeHHOCTb MPUHATUA peLLeHniA B obnactu cygonpoussogctea. Camo
MPUVHATME PeLLeHniA N UX peasm3aums B YrosioBHOM CyLOMpou3BOs-
CTBE MPaKTUYeCKW BCerga NpPoUCXoAdT B YCNOBUSAX NPOTUBOAENCTBIS
CO CTOPOHbI /L, ¥ OpPraHn3aLmnia, UMeLLMX NHbIe MPOgeCCUOHabHbIE
N NMYHbIE VHTEpPEeCHI B Aene, yeM uHTepeckl JIMP. A cTparternyeckas
LieNlb NPOTVBOAEICTBMA, B KaKoW Obl cthepe XM3HWU OHO HU OCYLLECT-
B/IANIOCb — OT 06CYXXJEHUA LIEHbI Ha PbIHKE [0 «MPUHYXXAEHNSA K MUPY»,
— COCTOMT B MPUHATUAN N peann3auuy NPOTUBOCTOSILLEN CTOPOHOI pe-
LLIeHMs, COOTBETCTBYHOLLEr0 MHTepecaM CTOPOHbI, KOTOpas OKa3blBaeT
NPOTUBOAENCTBUE, /NN YyaePXKaHUN MPOTUBOCTOALEN CTOPOHbLI OT
MPUHATUSA U peannsauymn peLLeHnid, He COOTBETCTBYHOLMX UHTEpecam
CTOPOHbI MPOTUBOAENCTBYIOLLIEA.

B kauecTBe 3TON LI MOXKET TakxKe BbICTyNaTb UCKKOUEHVE Ans
Camoin NPOTMBOAENCTBYIOLLEA CTOPOHbI HEOBXOAMMOCTU MPUHATUS W
peann3aummn peLleHuns, ee MHTepecaM B LIe/IOM He COOTBETCTBYHOLLE-
ro, HO Kak 6bl 06yCNOB/NBAEMOTO JIOTMKOW Pa3BUTUS CNIOXKMBLUENCS Ha
[aHHbIA MOMEHT B3aMMOZENCTBUS CUTYyaLun.

HeT COMHeHWiA, 4TO NPOTUBOAENCTBIE, OKa3biBAEMOE B «MPaBOBOM
rnone», NpecnefyeT Takue Xe Lenn: NPUHATME MPOTUBOCTOALLLEN CTOPO-
HOW COOTBETCTBYHOLLEIO MHTEpecam MPOTVBOAENCTBYHOLLEA CTOPOHbI
MPaBOBOr0O pPeLleHns U/unu yaepXaHue nNpoTUBOCTOALEN CTOPOHbI OT
NPUHATUS PELLEHWA, He COOTBETCTBYHOLLMX MHTEPecaM CTOPOHbI, OKa-
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3blBatOLLE NPOTUBOAENCTBME, TAKXKE NCKIHOYAIOLLMX HEOOXOAMMOCTb
NPUHATUS U peanmn3aLmmn 3T CTOPOHOIN pPeLeHnid, ee NHTepecam He
OTBEYatoLLMX.

C 3Tux No3unumiAi O4eBMAHO, YTO ONTUMASIBHOCTb WA PaLMOHab-
HOCTb MPUHATOrO PeLLeHNs OLEHNBAETCA Pa3/IMYHO B 3aBMCMMOCTU OT
nosvummn nuua (opraqa), ero NPUHABLUENO, N CTOPOHBI, KOTOPOW OHO
KacaeTcs, Nno NpUHLMNY o6paTHol CBA3W. VIHbIMW CnoBamu, HacKo/b-
KO peasm3auus NPUHATONO peLleHns 0TBeYaeT UX MHTepecam U Kakux
OTBETHbIX [eWCTBUIA (UX BO3MOXHOCTb, PauyMOHaNIbHOCTb, 3aTparbl)
TpebyeT AN HeWTpanu3aumMm HeratMBHbIX MOCNEACTBUIA peasn3aumm
MPUHATOrO peLueHns. CyObeKT NMPUHATOrO PELLEHNA caMm [aeT OLEHKY
KayeCTBY MPUHATOrO VMM PELLEHUs C Y4eTOM peakumidi Ha Hero npoTu-
BOCTOSILLIEA CTOPOHBI.

Takoe NPOTVBOAEICTBME, KaK CKa3aHO, UMMaHEHTHO NPUCYLLE JTHo-
6ol npobnemve, NtO6OMY KOH(AMKTY, BCEM PELLEHUAM, NMPUHUMaEMbIM
B YC/I0BMAIX KOH(/INKTOB, B TOM YMC/IE, ECTECTBEHHO, U BO3HUKAIOLLM
B cthepax BO3LelCTBUS Mpasa.

OpHako Npo6nembl Y KOH(INKTbI, ABNAIOLLMECA NPESMETOM YTo/0B-
HOro CyZonpon3BOACTBa, B TOM Yuc/e 00yC/I0BNEHHbIE U CAMUM 3TUM
MPOLLECCOM, HECOMHEHHO, Havnb0/ee BaXKHbI, 334aCTYH XMU3HEHHO BaX-
Hbl, 414 JIT1P, yYacTBYIOLLEr0 B UX paspeLleHum. VIMeHHO No3ToMy pas-
peLUeHre TakoBbIX YrofI0BHO-MPaBOBbLIX U YTOMOBHO-NPOLECCYa/IbHbIX
KOH(/IMKTOB OCYLLECTB/NAETCA, KaK Npasusio, B YC/I0BUSAX OTYET/IMBOTO,
Pe3KOro 1 3a4acTyro HEMPUMMUPMUMOTO NMPOTUBOAENCTBUSA LOCTUXEHMIO
MOCTaBNEHHOM LieN CO CTOPOHbI CyObLEKTOB (Takke UHAWBWAOB, KOJ-
NEKTVBOB), UMEIOLLMX B 3TOM OTHOLLIEHWW NMPOTUBOMO/OXKHbIE UK, KaK
MWUHVUMYM, He COBMajaroLye NnYHble W/unm npodeccroHabHble UH-
Tepechl.

B cBA3n € 3TVM (M MMEHHO MOTOMY) Npexze YeM UCCeoBaTb Npo-
6nemMy, 0603Ha4eHHYI0 B HaMMEHOBaHWUM [aHHON paboThkl, U KOTOpas,
HECOMHEeHHO, MPeACTaB/IAeT BblpaXXeHWe Hanbonee pacnpocTpaHeHHOM
1 3th(heKTUBHOMN (hOpPMbl MPOTUBOAECTBNSA 3aNHTEPECOBAHHbIX B UCXO-
[ie YrofIoBHOIO CyA0MNpon3BOACTBa WL, CNedyeT, XOTS 6bl KOHCNEKTUB-
HO, 0603Ha4YNTb KOHEYHbIE LieNIN [esATeNbHOCTY ero OCHOBHbIX Npogec-
CVOHa/NbHbIX YYaCTHUKOB.

KoHeuHas Lie/b YronoBHOro Cyf0npon3BoACTBa 3aK/IH4aeTCs B yC-
TaHOB/IEHWUWN KOMMETEHTHLIMW OpraHaMu v nuuamMu (Cy4oM, opraHamu
YronoBHOro npecnefosaHuns) akra (0TCyTCTBUSA (hakTa) CyLlecTBOBa-
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HWS YTOMI0BHO-NPABOBOr0 KOH(IMNKTA, CTeneHn 06LLeCTBEHHON onac-
HOCTM YCTaHOB/IEHHOIO KOH(AMKTA U NPUMEHEHNS K 1300/IMYEHHOMY B
COBEpLLIEHMM 3TOr0 KOHMIMKTA Ny (iMLam) COOTBETCTBYOLMX Yro-
NOBHO-MPaBOBbIX CaHKLMIA. B 3TOM YronoBHO-NpoLieccyasbHOM mccre-
[0BaHUN 1 pa3peLLeH KOH(INKTa YYacTBYHOT NPOQeCCHOHa/IbHbIE U
HenpoeccMoHasbHble MPeACTaBUTENIN COCTA3AOLLMXCA B MPOU3BOS-
CTBE M0 Yro/IOBHOMY [ie/ly CTOPOH, KaXK/bli B Npefenax CBOEeN yrosos-
HO-NpoLeccyanbHON PYHKLUK, B Npeaenax NpefoCcTaBeHHbIX KaXao-
MY M3 HUX MpoLeccyasibHbIX Npas Mo y4acTUo B paspeLLeHnn Yronos-
HO-MPaBOBOr0 KOH(/INKTA.

KoHeuyHas uenb [eAaTenlbHOCTW criefoBaTtensal® 3aknioyaeTcs B yc-
TaHOB/IEHUN (PaKTa CyLLEeCTBOBAHUA YrONOBHO-NPaBOBOr0 KOHM/IMK-
Ta W ero paspeLleHnn B rnpegenax CBOel YronoBHO-NPOLECCyasbHOM
(hyHKUMK, npegnonaratoweii 060CHOBaHHOE U 3aKOHHOE (hOPMYn-
poBaHVe 06BMHUTE/ILHOIO Te3nca B OTHOLLUEHWW KOHKPETHOro nunua
Nn60 KOHCTaTaumio hakta OTCYTCTBUSA 415 TOr0 OCHOBAHWUIA MW He-
06x0AnMocTK (NGO BO3MOXHOCTK) paspeLleHns YronoBHO-MPaBoBoO-
ro KOH(/IMKTA UHBIMY 3aKOHHbIMU cpefAcTBaMu. KoHeuHas Lenb fes-
Te/IbHOCTU afBOKaTa-3allMTHNKa COCTOMT B 060CHOBaHMUM TOO, YTO
ero noA3alMTHbIA, BOCMONb3YEMCSA LUMPOKO M3BECTHLIMK CI0BaMM
A. ®. KoHK, He BMHOBAT BOBCE, MO0 BUHOBAT BOBCE He TaK U He B
TOM, B YeM ero 06BMHAKOT NPeACTaBUTENN CUCTEMbI YTOIOBHOIO Npe-
crnefoBaHus.

IMOBTOPMM, YTO B OCHOBE MPUHATUA NOOOr0 MPaBOBOIO PeLLEeHMS
ANs NOCTUXXEHMSA MocTaBeHHoM nepen co6oi JIMP uenu nexxut — o06s-
3aHa fieXxxarb — Hekasi MHopmaLoHHas 6asa. VIHbIMK croBamu, nto6oe
MPVUHMMaEMOE B YrofI0BHOM CYZO0MPOV3BOACTBE NH0ObLIM ero Cy6beKToM
(npodheccroHanbHbIM 1 HENPOMECCUOHANIbHBIM) PeLLEHNE OCHOBbIBA-
eTCA Ha aHa/In3e HaMUNUSA U OTCYTCTBUSA HaZ/1exallero MHpopmaum-
OHHOr0 KoMnJieKca, 06yCnoB/IMBatoLLIEr0 HE0OX0AMMOCTb MM BO3MOXK-
HOCTb MPUHATWS UIMEHHO TaKOro NPaBOBOrO PELLEHMUS.

W 310, 0c060 NofyepKHeM, ke Toraa, Korja camo NpaBoBoe peLLe-
HWe ABNAETCA CNeACTBUEM OCYLLECTB/IEHHOIO 3aHTEPECOBaHHON CTO-
POHOW NPOTMBOAENCTBUA, KOTOPOE UCK/THOYAeT BO3MOXHOCTb Ans JIMP
MPUHATUSA PeLLEHNs, He OTBEYAIOLLLEro MHTepecaM CTOPOHbI, OKa3aBLLUel

15 Mop cnegoBaTenem 3aeck 1 ganee (€CNM MHOE He OroBapKBAETCS) MOHUMAIOT-
s 1 BCe Apyrue Nnua n opradbl, B NPoeccuoHabHyH KOMMETEHLMIO KOTOPbIX
BXOAMT OCYLLIECTB/EHVE YTONOBHOIO NPEeCcnefoBaHNs.

79



O. A. baes. H36pannvie pabomol

npoTueoaeincTene (Unu npegoctasnstoLlero JINP npaBoByt0 BO3MOX-
HOCTb TaKoe peLUeHVe He NPUHMMaTh). MoTOMy COBEpPLUEHHO TOYHbLIM
1 06pa3HbIM ABNFETCA onpeaeneHne A. M. JTapyHbIM LeATeIbHOCTH Mo
npeABapuTeNLHOMY PacC/eflOBaHNIO MPECTYN/IEHN Kak «60pbbbl 3a
NH(OPMaLMIo»®, H(opMaLMIo, NO3BONAIOLLYIO NMPUHUMATL MpoLec-
Cya/lbHble, VHble NPaBOBble Y KPUMUHANIMCTUYECKUE PELLEHNS B pac-
KPbITUW 1 paccnefoBaHUM NPeCTYN/IEHNA.

W Takxe MMEeHHO No3ToMy Haunbonee Le/iCTBEHHbIM HanpasieHeM
NPOTVBOAENCTBUA O6BEKTUBHOCTM N Ka4yeCTBY BbIMOIHEHUA KaXKbIM
YYaCTHVKOM YrO/I0BHOIO CYZOMPON3BOACTBA €ro YrosIoBHO-NPOLLECCY-
anbHOM (hyHKUMKM (Kak B gocynebHOM, Tak 1 B cynebHOM Npou3Bog-
CTBE), a C/efi0BaTe/IbHO, BCErO Yro/0BHOIO CyAOMNPOU3BOACTBA, AB/S-
tOTCS pa3/IMyHble BUAbI M )OPMbI NMOCAraTeNbCTB Ha [oKa3aTe/IbCTBEH-
HY0 MH(OpMaLMIO B LIESIOM M [loKa3aTe/lbCTBa Kak TakoBble.

B ocHOBe nprHATMA Nt06Oro YroioBHO-MPOLECCYalbHOrO PeLLeHmns
” N06BOro Apyroro peLleHns B yrol0BHOM MPOLIECCE NEXUT HEKas WH-
(hopmaLMoHHas 6a3a; aaxke B TeX cnydasix, korga JITP B CBOMX IMYHbIX
MM NPOgIeCCHOHANbHBIX LENSX «BOIbHO» 00pPaLLaeTCs C MMEIOLLEiA-
CA B €ro pacnopskeHny MHopMaLyein, NnocaraeT Ha Hee, NCKaXKaerT,
CKpbIBAET, MO0 UTHOPUPYET ee, NN60, HAKOHEL, YMBbILLIEHHO CO3AaeT
NOXHYH MH(opMaLunio, Npugasas el yronoBHO-PeNeBaHTHYH 3HauK-
MOCTb.

B cBoem peweHun no geny Mwuxeesa npotus Poccun no hakTy
MbITOK 3afBUTENIA COTPYAHUKAMU MUAMLMN HKeropogckoin obnactu
EBponeickumin cyg no npaeam yenoseka ykasan: «119. Cypg nopaoicen
(3mecb 1 fanee KypcvB Haw. — O. b.) (hakTONOrMyeckoin YacTbto Mo-
CTaHOBMEeHUs cnepoBatens oT 21 aekabps 1998 roga. Cnefosarenb
rnoctaHoBus, 4to 11 ceHTa6ps 1998 roga 3assuTesb Obl1 0CBOOOXKEH,
HO MOTOM CHOBa apecToBaH 3a HapyLleHWe 06LLeCTBEHHOIO CrOKOWC-
TBMA Ha BOk3ane. OfHAKO x momy épemenu ObLIO ODUYUATLHO NOO-
meepacoero, umo npomokonvl compyonuxos H., T., u JI. (komopwie, kax
VIMBEPAHCOANOCH, 3A0ePACATU 3AA6UMEISE HA 80K3aAne) bbliu cihabpuko-
8ambl, N YTO B yKa3aHHOE BPeMSA 3asBUTe b HAXOAW/ICA B MUNULUN. Tem
He MeHee, 3T0 U3N0XKeHWe PakToB Obl10 NOBTOPEHO B MOCTAHOB/IEHWN
006 0TKa3e B BO3OYX/eHMM Yro/IOBHOMO Aena oT 25 deBpans 1999 roaa.
Omom paxm, no muenuro Cyoa, 6€36036pamno OUCKpeoumupyem io-

% Jlapun A. M. PaccnefoBaHue No yronoBHoMmy geny. OpraHusaums, niaHupo-
BaHue. M., 1970. C. 59.
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cUHYHOCM®b U a()EKSLIWlHOCWlb Cﬂedcmeuﬂ 6 2/1A3dX He3a6UCUMO20 H(,l5]ll0—
oamenay'.

K coxaneHuto, AN oTAeNbHbIX CUTYaLWil YroN0BHOO CyA0Npoun3-
BOACTBA AEMCTBYHOLLMIA YrOMOBHO-MPOLIECCYa/bHbIV 3aKOH He coaep-
XXWUT HeobX0AMMOro npaBOBOr0 MeXaHu3ma HelTpanu3aummn nocneq-
CTBUIA NOLOGHbLIX NOCAraTeNbCTB Ha [OKa3aTe/IbCTBa (04Ha 13 CBA3aH-
HbIX C 3TUM NpobnieM GydeT pacCMOTPeHa HaMK B 3aKNOUUTE/IbHOM
naparpade rnaebl BTOPOI 3TOI paboThbl).

8§ 2. [lokasarenbCTBeHHaA NH{opmaums
N foKa3aTeNbCTBa KaK 00beKTbl NOCAraTe/IbCTB
B Yr0/I0BHOM CYZ0MPOU3BOACTBE

Cpasy orosopumcs: npobnemb! [0Ka3aTe/lbCTB B YrOIOBHOM CYy/0-
NMPOV3BOACTBE, CyLeOHO-YrOM0BHBIX J0KA3aTe/bCTB, KaK MMEHOBasT UX
BO BTOpOIA nonoBmHe XIX B. B. [l. CnacoBny®®, — 0HN 13 «BEYHbIX», B
Yron0BHOM NPOLIECCE U KPUMUHANUCTUKE. M NOTOMY B 3TOI paboTe Mbl
[@Ke He pUCKyeM CKOMb-MB0 Yrny6neHHO BK/IOYATLCS B HEMpepbIB-
Hble AWCKYCCMM MO MHOFMM acrekTam 3Tol npo6nemMbl. Mbl nnwb B
npegenax, 06ycnoBnMBaeMbIX CaMMM KOHTEKCTOM [JaHHOIO UCCneaoBa-
HWS, NonbITaeMca 000CHOBaTb CBOE BUAEHLE pPasrpaHnUYeHns NOHATUI
«[l0Ka3aTe/lbCTBEHHAA MH(OPMaLMsA» U «[0Ka3aTebCTBa.

MpaBoBasi, TeopeTUYecKas 1 MpPaKTUYeckasi HEOBXOAMMOCTb YETKOro
pasrpaHnUYeHKst X MeXy co60i 06yC/OB/EHa HECKOMbKMI MPUYUHAMM.

1. [lokasaTenibCTBa B CMbIC/E, NPUAABAEMOM UM Yro/I0BHO-MpOLLeC-
CyasibHbIM 3aKOHOM, caMu Mo cebe He BO3HMKAOT; Kak 3TO, Ha MepBbIi
B3N/, He BbIMNAANT NapafoKcabHbIM, UX CYObeKT [0Ka3blBaHWUA He
cobupaet (3T0 He rpumbbl U He Arofbl). Kak 13BecTHO, MexaHWU3M CO-
BepLLEHWS NPeCTYNNEeHNS BNeYeT BOSHNUKHOBEHWE afjeKBaTHOM eMy UH-
thopmaumn. Yactb ee, YronoBHO-PENEBAHTHOE 3HAYeHME KOTOPOW A/

7 Munxees (Mikheyev) npotus Poccuiickoli defepauum (XKanoba Ne 77617/01).
Mo marepuanam [locTtaHoBneHWs EBpONeckoro cyga no mpaBaM YesioBeka OT
26 aHBaps 2006 roga (Mepsas cekuws). MoOAHbIA TEKCT AaHHOroO NocTaHOB/e-
HWA (KaK 1 MOMHble TEKCTbl BCEX APYrUX MaTepuanosB ony6/MKOBaHHON cyaeb-
HOI MpaKTUKKW, UCMOMb3yeMble B TEKCTe Halleii paboTbl B W3B/EYEHMSX) MpU-
BoauTCA B lMpUNOXKEHUM B NEPBOM M34aHUM AaHHON MoHorpatdun (baes O. A.
MocsaratensCcTBa Ha [0Ka3aTeflbCTBEHHYH WH(MOPMaLMio U [10Ka3aTe/bCTBa B
YronoBHOM cygonpoussoacTee. — M. : KOpautdopm, 2010.)

18 CM.: Cnacosuu B. J]. O Teopum CyLe6HO-YT0N0BHbIX [OKA3aTe/IbCTB B CBA3M C
CyLOYCTPOCTBOM M CyA0NPOu3BOACTBOM. M., 2001.

6. 3aka3 6480 81



O. A. baes. H36pannvie pabomol

paccnefioBaH1A Ha COBPEMEHHOM 3Tane pasBUTUA KPUMWHATIUCTUKN
N3BECTHO U UMEIOTCS METOLAMKI ee U3B/IeYEHNS 1 NepepaboTKu, OLEeHW-
BaeTCs CyObEKTOM [JOKa3blBaHMS B Ka4eCTBe CIef0B NpecTynneHns®.

OHKW-TO 1 ABNAKTCA UCTOYHMKAMMK peasibHOM W/MNN NOTeHLManb-
HO [10Ka3aTeNIbCTBEHHOW MH(opMaLun 06 YronoBHO-PENeBaHTHbIX
(pakTax. IMeHHO u monbko Ha UX OCHOBE CYyObEKT A0Ka3blBaHMA 1 (op-
MUpYeT [oKasaTe/ibCTBa, 06/1eKas 3Ty MHMOPMaLMIO B COOTBETCTBY-
IOLLYHO YTOMOBHO-NpoLeccyasibHy0 hopmy (MPOTOKOSIOB CNeACTBEH-
HbIX [ENCTBWIA; MHbIX AOKYMEHTOB; NPOTOKOMA CyAeOHOro 3acefaHus,
0nocpeaytoLLero NPoLecc foKasbiBaHWA NP pa3dupaTesibCTBe Yrosos-
HOro Jiena B Cy/ie; BELLeCTBEHHbIX [0Ka3aTe/IbCTB U T.M.)%.

Ewe ogHo n3 Hambonee pacnpoCTpaHeHHbIX MPOLEecCyasibHbIX
(hopM CO3[aHMs [OKa3aTe/IbCTB ABMAETCA Ha3HauyeHue CrefoBaTesiem
(cynom) 1 Npor3BOACTBO CyAeOHbIX IKCNepTn3, B pe3y/ibTare Yero iMoo
BbISB/AETCA [J0Ka3aTe/IbCTBEHHaA MH(opmaums, Mo KoHCTaTUpyeTcs
(hakT ee oTcyTCTBMA?L, CBOV BbIBOAbI 3KCMEPThI BLIPAXKAKOT B COOTBET-
CTBYIOLLE Yron0BHO-MpOLecCyabHOM (JopmMe — IKCMEPTHOM 3aK/iHo-
yeHUW, TeM cambiM DOPMUPYS [OKA3aTeNbCTBO, KOTOPbIM BO3MOXHO
0rnepupoBaTh B i0Ka3blBaHUV MO YrosIoBHOMY Jefy.

«[l0Ka3aTensCcTBO, — COBEpLUEHHO BepHO nuwwet C. A. Lelidep, —
npeacTasnseT cob0 Hepa3pbIBHOE eAMHCTBO CoAepXKaHus ((hakTnyec-
Kue [aHHble, T.e. CBeleHNA O (hakTax, NoAnexaliux yCTaHOB/EHUIO) U
(hopMmbl (MoKa3aHMs, 3aK/THOUEHNS 3KCMEPTOB, BELLECTBEHHbIE [OKa3a-
TEeNbCTBA W [OKYMEHTbI)»?2,

19 Cm. 06 aTOM nogpobHee: baes O. A. OCHOBbI KpUMUHANUCTUKK. M., 2009.

20 311 Nnpobnembl ry6OKO UCCNe0BaHbl PALOM BEAYLLMX OTEYECTBEHHbIX KpU-
MyHanucToB. CM., Hanpumep: Berxun P. C. Kypc KpUMUHaNUCTUKK : B 3 T. M.,
1997. T. 1; Konoun B. A., Ionesoii H. C. VIHHOPMALVOHHbIe MPOLECChl U CTPYK-
Typbl B KpuMuHanmctuke. M., 1985; Vemanos P. A. IHOpPMALMOHHbIE OCHOBBI
npeLBapuTensHOro paccnegosaHus. M., 2006.

2 Kak 13BeCTHO, OTCYTCTBME [0Ka3aTeNbCTB — 0Ka3aTe/lbCTBO OTCYTCTBUSA. A
MOTOMY YCTaHOB/IEHWE 3KCNepTamMu OTCYTCTBUSA Ha UCC/ef0BaHHbIX 06beKTax f0-
Ka3aTe/lbCTBEHHOM MH(OpPMaLMK, KakK NpaBusIo, LUIMPOKO MCNOMb3yeTcs afBoKaTa-
MUW-3aLLUTHUKaMW [151 ONPOBEPXEHWS J0BOL0B CTOPOHbLI 0GBUHEHMS.

2 [1letighep C. A. Joka3aTenscTsa U LOKa3blBaHKE MO YrofoBHbLIM fenam : npo-
671eMbl TEOPWK 1 NPABOBOI0 perynmposaHus. TonbATTn, 1998. C. 37; Ezo ace. Jo-
KasaTenbCTBa M [JOKasbiBaHWe MO YrofoBHbIM Aenam. M., 2008. C. 56. 3Toi1 xe
TOUKM 3PEHNS NPULEPXKMBAETCS, HACKOMbKO HaM WM3BECTHO, U GO/BLUMHCTBO Apy-
rMx npoLeccyaauncTos.
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V3HayanbHO [OKa3aTe/lbCTBa He CYLLEeCTBYHOT — OHU (DOPMUPYIOTCS
nyTem BOCNPUATUA CMeSOB M NpeobpasoBaHMs UX copepXkaHus, obne-
YeHWs B MpoLeccyanbHyo Popmy?® «Haanexatiym cyobekToM fOKa3bl-
BaHWA NPW BbINONHEHUW TPe6OBaHWUIA 3aKOHA OTHOCUTENBHO UCTOYHW-
Ka, cnocoba, nopsaaka nosyyYeHns, 3akpernieHns v nproobLLEHNS K feny
3TUX CBeAEHNN»?*, [loKasaTeNlbCTBEHHaA NHMopMaL s, He 06/1eHeHHas
B COOTBETCTBYHOLLYO YTrO/I0BHO-NPOLECCYa/IbHYHO (DOpMY, MpefHa3Ha-
YEHHYIO /11 ee U3BNEYEHNS — «BELLb B CeOe», N Kakoi Obl 3Ha4UMMOIA
cama rno cebe OHa HW 6Oblf1a, HEMNOCPELCTBEHHO A/ [A0KAa3blBAHWUA MO
YroNOBHOMY [ie/ly MCMOMb30BaTbCH HE MOXET, OHa HejonycTuMa ans
1CNOMb30BaHNSA B 3TOM Mpolecce. [aHHas npobnema Hanbonee ak-
Tya/ibHa [/19 OLEHKN BO3MOXHOCTe U KpUTepMeB AOMyCTUMOCTU UC-
MoNb30BaHMA B JOKa3bIBAHWUW MH(OPMaL W, MONYyYeHHON B pe3yrbTare
0repaTUBHO-PO3bICKHON eATelbHOCTU, UCCeL0BaHNIO KOTOPbIX MOC-
BALLEHbI MHOMOYMC/EHHbIE, B TOM YKC/E U MOHOTpadyeckme, ny6num-
Kaumm?,

Takum 06pasom, N0b60oe YronoBHO-NPOLECCYa/lbHOe [0Ka3aTe/lb-
CTBO €CTb MH(hopmaLus 06 06beKTe UccnefoBaHus (B HalleM Cnydae,
00 YronoBHO-peneBaHTHbIX (akTax), obnagarollas ABYMS HeobXo-
OMMbIMU aTPUBYTUBHBIMW MPU3HaKaMn: OTHOCUMOCTbLIO K 0OBLEKTY U
(hopmoli 0651e4eHUs, 4ONYCTUMON NS UCNOb30BaHNS B 3TOM Ka4ecTBe
AN9 0Ka3bIBaHUA B YTOIOBHOM MpoLecce.

Onyckas 34ecb aHaIM3 MHOTOUYMUCNEHHbIX WCCNeA0BaHWI, NOCBs-
LEHHbIX U3YYeHUI0 3TUX [BYX 00653aTe/lbHbIX MPWU3HAKOB Yro/10BHO-
npoLeccyabHbIX J0Ka3aTeNlbCTB, CKAKEM, UTO B Lie/IOM Mbl MPUCOeLM-
HAEMCS K MHEHUIO O TOM, YTO NPU3HAK OTHOCMMOCTY COAepKaLLelics B

ZCM.: Tam xe.

24 YronoBHbIn npouecc Poccun / nog pea. 3. @. Kospuru, H. T. KysHeuoBa.
BopoHex, 2003. C. 122. Cm. TakxKe 06 3TOM: beaxun A. P. Teopus 40Ka3bIBaHUA B
YronioBHOM cygonpoussogctae. M., 2005; fynos A. B., Py6uc A. C. OCHOBbI (hop-
MWUPOBaHNA KPUMUHAINCTUYECKON Teopu foKa3sblBaHWs. MUHCK, 2004.

% Cm. Hanpumep: Acmaghves FO. B., Hzomosa H. B. [JOKa3blBaHWe 1 OMepaTuB-
HO-pPO3bICKHasA AeaTenbHOCTb. Kypcek, 2002; heonsxos /. M. HenpoueccyanbHas
MH(opmaums 1 paccnefoBaHne npectynneHnii. M., 1991; Baeun O. A., Hcen-
xo A. I1., lllabanos I X. ONepaTnBHO-PO3bICKHbIE MEPOMPUATUAA U UCMO/b30Ba-
Hue nx pesynstaroB. M., 2006; /Jons E. A. Vicnonb3oBaHWe B JOKa3blBaHUN pe-
3yNbTAaTOB ONepaTUBHO-PO3bICKHON AeATenbHoCTU. M., 1996; Kopenesckuii IO. B.,
Tokapesa M. E. /Icnonb3oBaHve pe3ynbTaToB OMepaTUBHO-PO3bICKHON fesTeb-
HOCTM B [OKa3blBaHUM NO YronosHbIM genfam. M., 2000, u ap.
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[0Ka3aTenbCcTBe NHMOPMaLMM 0603HaYaeT HanMUne 0ObEKTUBHO CBSI-
31 NONYYEHHbIX CBEAEHWNIA C 06CTOATENLCTBAMM, NOAEXKALLMMU AOKa-
3bIBaHNIO, & TaKXXe MHbIMW 06CTOATENIbCTBAMMU, UMEIOLLMMI 3HaYEHKE
AN YroN0BHOMO Aena; AoMYCTUMOCTb [0Ka3aTeNbCTBa COCTOUT B CO-
OTBETCTBUM TPebOBaHNAM Yrof0BHO-MNPOLECCYanbHOI0 3aKOHa CyObek-
TOB, MCTOYHMKOB, CNOCOGOB ¥ NOPSAKA NONYYEHMSA NIHOOLIX CBEAEHNUA,
MCNONb3YEMbIX AN YCTaHOBNEHMSA 3HAYMMbIX MO YTONOBHOMY Aeny 06-
CTOATENbCTB.

K nocnegHeMy 13 Ha3BaHHbIX MPW3HAKOB A0Ka3aTenbCTB MO Yro-
NOBHbIM [enam BCELeN0 OTHOCATCA CMefytolime CoBa, CKasaHHble
ewle LLlapnem MoHTecKbe: «Dopmann3ma 0KasblBaeTCs C/IMLLKOM MHO-
ro AN CTOPOHbI, AEACTBYHOLLE/ HEA0OPOCOBECTHO, MOTOMY YTO OH ee
CTECHSIET, U, HA06OPOT, €ro CAMLLKOM Masio 1 YEeCTHOro YesloBeka,
KOTOPOro OH 3alMLLAET, er0 COXKHOCTb, a TaKXe MOPOXKAEHHas UM
MeANNTENbHOCTb U U3AEPXKKN NPEACTaBNATCS LIEHON, KOTOPOI KaxK-
AbliA MOKyMNaeT CBOK cBO60AY M 06ecneunBaeT cBoe 406p0»2’. Mbl COu-
N HEOOXOAVMBIM MPUBECTY 3TO LUMPOKO LIMTMPYEMOE BbICKa3blBaHMe
Knaccuka unocoqum 1 coumonornm® nuilib NOTOMY, UTO He Tak 1aBHO
B CTaTbe, ONy6NNKOBAHHOW B akageM1YeCKOM NPaBOBOM U3AaHWM, Mbl
BCTPETU/INCH C TaKUM YTBEPXKAEHUEM: «YTONOBHOE CYA0NPOM3BOACTBO
B CM/Ty CBOEIO KOHCepBaTM3Ma 1 yA3BUMOCTU OTHOCUTCS HEA0BEPUMBO
K CBEAEHUAM, YCTAHOBNEHHbIM B paMKaxX MHOM AeATeNnbHOCTM (B AaH-
HOM C/lly4ae UMeeTCs B BUAY ONepaTuBHO-PO3bICKHAS AeATeNbHOCTb. —
O.B.). Tak NPOUCXOANT NOTOMY, umo 6 CO3HAHUU IOPUCA CYUeCmBEyent
VBEPEHHOCHIb, YUMo OOHO Julb cob0deHue hopmvl modcem obecne-
Yumb 00CMOBEPHOCHb PE3YIbMAMA. .. U NOMOMY OONLUUHCME) TH00€l,
no crabocmu 0yxa, He0OX0OUMO «0ObLEKMUBHOE 0DOCHOBAHUEY, HA KO-
mopoe modicHo onepemuvcs. Koeda-mo smo o6vina «8ons 60208y, cetiuac
— nopma (popma) 3axona (Kypcus Haw. — O. B5.)» ?°. Ha 3Tu cnosa,
CBUAETENbCTBYIOLWME O BYNbrapHO-HUTUANCTUYECKOM OTHOLLUEHWMN KX

% CM., Hanpumep: ITo6edkun A. B. YrONoBHO-NpoLEeccyanbHOe [oKas3blBaHMe.
M., 2009. C. 138-177.

2 Monmeckuwe II1.-JI. O gyxe 3akoHOB. M., 1956. C. 224-225.

2 CM., Hanpumep: Tlo6eokun A. B. ¥Yka3. cou. C. 149; Tpynos H. JI. 3awmTa
npas IMYHOCTM B YronoBHOM npovecce. M., 2005. C. 31, v gp.

® Bpapanos A. M. VIcnonb30BaHWe pe3ynbTaToB HerfacHbIX Cnoco6os cobu-
paHWs [oKa3aTenbCTB B YrONOBHOM CyA0MPOM3BOACTBe // [0CyAapcTBo M Npaso.
2007. Ne 8. C. 64.
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aBTopa K 3aKOHY, MOXHO ObI/10 Obl He 0bpaLlaTb BHUMaHUS, eCnu 6bil...
HE VX OMacHOCTb.

YBbl, ;AHHOE MHEHWE MOXET ObITb PaCLIEHEHO KaK «TEOPeTUYECKOe»
060CHOBaHMe COOTBETCTBYHOLLEINO OTHOLLEHWS K 3aKOHY 3HAYUTeNbHO-
ro yncna npakTUYecKnx paboTHWUKOB YrofI0BHOM OCTULLMK, NPOLOHKa-
tOLLIMX CUMTaTb MPaBo M 3aKoH, kak nucan Ko. O. Jom6poBCcKuit (MMeB-
LUNIA «CHACTbe» UCMbITATb BCe LOCTOMHCTBA «NPaBOCYAMs» COBETCKOIO
nepuoja Halleil cTpaHbl Ha cebe), «(akyNbTETOM HEHYXHbIX Bellel
— HayKoli 0 (hopMasibHOCTAX, ByMadkKax 1 npoueaypax»®,

«AIMeHHO B 06/1aCT1 Yro/I0BHOIO NpaBa 1 NpoLecca Nexar rpaHnLbl
AN BTOPXKEHMA rocyfapcTBa B 06/71aCTb /IMUHONM CBOGOABI rpaxaaH»,
— yTBepX/as eLle B Hauane npoLuaoro Beka M. A. ®oitHuukuniA®, «Mc-
TOpWs CBO6GOLbI, — CMYCTS CTO/METNE COBEPLLEHHO YMECTHO MpaKTuyec-
KV NMOBTOPSET 3T0 NPUHLMNMaIbHoe nosnoxeHne A. B. CMUPHOB, — 3T0
UCTOPMS NPOLECCYaNbHbIX rapaHTUn»®2,

UenoBeyecTBO 3a BCHO MHOTFOBEKOBYIO W 334acTyl0 Tparmyeckyto
CBOK «YT0J/IOBHO-CYZOMPON3BOACTBEHHYIO» WUCTOPUIO MPULLIIO K akK-
CMOMATMYHOMY BbIBOAY, C(HOPMY/IMPOBAsIO, BbICTPALANO CNeAYOLLYHO
MpPaBoBYIO [OTMY: uwib cmpodcaiiuiee coonodeHue npoyeccyaibHou
Gopmol Y2ono6H020 CyOOnRpou3600Ccmed, 0CywecmeieHue 6 Hem 0OKa-
3bIBAHUS AGNAEMCsL XOMmsi Obl HeKOI’nOpOlZ MUHUMATIBHO HEOOX0OUMOUL U
B03MOJCHOU 2apanmueli odecneduenus npaeg 4eilo8eKda on PenpecCcu8Ho-
20 mMexarusma zocydapcmea.

W nocnegHss pemapka B OTHOLLEHWM HEOOXOAMMbIX CBOMCTB Yro-
NOBHO-NPOLIECCYa/IbHOr0 joKa3aTenscTea. MHorve npoueccyanuncTbl B
aTpubyTUBHbIE MPU3HAKM ero, MOMUMO BKpaTLe 0603HaUYEHHbBIX BbILLE
CBOWCTB OTHOCUMMOCTW U AOMYCTUMOCTU, BK/IHOYAKOT [OCTOBEPHOCTb
cofiepxxalleincs B floKasare/ibCTBe MH(opMauun. «Eciun, — NULET, Ha-
npumep, no aTomy nosofy B. B. Tpyxayes, — fjoKa3aTeNbCTBEHHAA UH-
(hopmaums, XoTa 6bl NOMyYeHHas B MOPALKE U U3 UCTOYHWNKOB, Mpeayc-
MOTPEHHbIX 3aKOHOM, HEOOLEKTMBHA, T.e. MPOTUBOPEUUT KOMIIEKCY
MH(opMaLLMK, OCTOBEPHOCTb KOTOPOK MO /iefly YCTaHOB/IEHa, OHa He
MOXET paccMaTpuBaTbCA B KAYECTBE [OKa3aTe/lbCTBa»*.

% Jlombposckuii 0. ®aKynbTeT HEHY)XXHbIX BeLeid. M., 1989. C. 87.

3t @ounuykuu U. A. Kypc yronoBHoro cygonpoussoactsa, Cr6., 1996. C. 586.

%2 Cmupnos A. B. Mogenu yronosHoro npouecca. Cri6., 2002. C. 219.

3 Tpyxaues B. B. TpecTynHOe BO3AECTBME Ha A0Ka3aTeNbCTBEHHYH MHDOP-
Maumto. BopoHex, 2000. C. 149. 370 xe MHeHwe pa3aensieT n C. b. POCCUHCKMIA.
(Poccunckuii C. b. YronoBHblIii npouecc : y4ebHmK. M., 2009. C. 198-199).
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He gymaem, 4To 370 yTBepXzJeHWe 060CHOBAaHHO, XOTA Obl MOTOMY,
YTO OHO, B CYLLLHOCTY, NMPOTMBOPEYUT 3aKOHOLATE/TbHOMY OMpeaeneHnto
[loKasaTtenbCTB. B cO0TBETCTBUM €O CT. 74 YTIK TakoBbiMU ABNAKOTCA
«nobvle ceedenusiy, ABNANOLLMECH OCHOBOW [OKa3blBaHWS B YrO/I0BHOM
CY[IONPOW3BOACTBE, KOTOPblE AO/MKHbI ObITb MOMYYeHbI U3 YKa3aHHbIX
B 3TOW e CTaTbe UCTOYHMKOB. TakMm 06pa3oM, 3aKOH He BK/IHoHaeT (U
COBepLLEHHO 060CHOBaHHO) B 3TO MOHATME B KavyeCTBe HEOOXOAMMOro
(aTpnbyTBHOrO) €ro npu3Haka LOCTOBEPHOCTb 3a/IKEHHON B J0Ka3a-
TenbCTBE NH(opmaLmmn. CKaxkeM, TOXKHbIE NMOKa3aHWs CBUAETENS, KOTO-
pble OH fan Npw LONpoce, NPOBEAEHHOM 6e3 KaKMX-IMb0 OTCTYNNeHWl
OT MpOLieCCya/IbHOro nopsaKa NPOM3BOACTBa [AHHOTO C/IEACTBEHHOIO
[eNCTBUSA, eCTb «MOHOLEHHOE» [JOKa3aTe/IbCTBO, O4HAKO TpebytoLLee OT
cneposaresnia/cyfa OLEeHKN UX AOCTOBEPHOCTU. « Tonbko nocie mozo, Kak
60nycmuMocmb 0MOeNbHO20 OOKA3AMEIbCMEA ycmanoeienda, — nuwem
U38eCMHbII UPAUTLCKUL npasosed A. bapak, — ModicHO onpedensimp, Ha-
CKONbKO 01O 8ecomo (0ocmosepho. — O. B.)»*,

Bonee Toro, B CNefCTBEHHOM W CyAe6HOM NPaKTUKe N3BECTHbI Yro-
NIOBHbIE [ieN1a, MO KOTOPbIM MHOIOYUC/EHHbIE CBUAETENN [At0T 3aBe-
[OMO JIOXHbIe MOKa3aHWA B MHTepecax MoAcyAauMoro. B 1o Xe Bpems
06BLEKTMBHO [OCTOBEPHbLIMYM ABMIAKOTCA MOKa3aHUA eAMHCTBEHHOIO Mo-
TepnesLlero. Hanbonee ApKuMy nprvMepaMn MOTYT CNYXUTb UMEH0-
Lye NpsiMoe OTHOLLEHME K M3y4aeMOil HaMmn TeMe Yro/ioBHbIe fenia no
06BUHEHWNAM B MPEBbILLEHNN CNYXEOHbIX MOMHOMOYUIA COTPYAHWKOB
MUIMLMK, KOT4a 00BUHUTENBHBIM W, NOSYEPKHEM, OCTOBEPHBIM MOKa-
3aHMAM MoTepreBLUero NPOTUBOCTOAT NPOTMBOMONOXKHbLIE MOKa3aHWs
MHOTOUYMC/IEHHBIX KO/Mer 06BMHAEMOTO...

B cBA3M C 3T!M Mbl BCELLENO CornacHbl ¢ MHeHveM A. B. CMupHOBa
0 TOM, YTO «[JOCTOBEPHOCTb YKa3aHHbIX CBEAEHWI He ABNAETCS Heob-
XOOUMbIM NPU3HAKOM [0Ka3aTebCTBA; OHY eLLe MOAJIEXaT NPoBepKe 1
NCCNeS0BaHNIO CYOM U CTOPOHaMU U MOTYT ObITb OLEHEHbI MHAYE...
Kak npasusio, BblBO4 O [OCTOBEPHOCTU 3TUX CBELEHWA MOXET ObITb
cfenaH N1LWb NPU OKOHYaTe/IbHOM (MTOroBOIA) OLIEHKE OMnpeseneHHOM
COBOKYMHOCTY i0Ka3aTeibCTB»*®. Tak e nonaraet n A. B. MNMobeakuH:

3 Bapax A. Cypgelickoe ycmoTpeHue. M., 1999. C. 350. V3 uyBcTBa Hay4HOW
KOPPEKTHOCTY 3aMeTUM, YTO 3TO 6eCCMOPHOE, Ha Hall B3r/is, NOI0XKeHWe aBTop
COMPOBOX/AET PSAOM KPUTUYECKMX B 70 OTHOLUEHNM 3aMeydaHnii (CM.: Tam xe).

% Cmupnos A. B., Kanunoeckuii K. 5. YrONOBHbIA MpoLece : y4yebHMK. M.,
2007. C. 176-177.
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«[Mpun3HaHWe 3a cBefeHMEM O (haKTe HanMuns CBOMCTB OTHOCKMMOCTM
W fonycTUMocTy (T.e. MOsIBNIEHNE [0KA3aTEeNIbCTBA) CBU/ETENLCTBYET O
BO3MO>XHOCTWU OLIEHKWM 3TOr0o CBEAEHNA Ha €ero AOCTOBepHOCTb>>36.

WHbIMI cnoBamu, Mo Hallemy YBeXaeHUI0, docnmoseprocns — 9mo
He C8OUCMBO OOKA3AMENbCMEA KAK MAKOB020, 9MO APUHUUN OYEHKU
Kaxc0020 00KA3aAMENbCMEd OMOEIbHO U CUCHEeMbl OOKA3AMeNbCms,
c80LCMB0, 0O0CHOBAHHOCTL OOKA3AHHOCTU 8 UETOM.

MonyTHO 3amMeTUM, 4YTO 3Ta Npobnema Haubosee akTyanbHa [A/is
NPVHATUS MPOLECCYaNbHbIX PELUEHNI, HOCALLUMX SIPKO BbIPaXKEHHBII
MPOrHOCTUYECKMIA XapakTep. Takux, Hanpumep, Kak 06 n3bpaHum
Mepbl NPecevyeHns 1 onpeaeneHnmn ee Buaa, OTCTPaHeHUN 06BUHAEMO-
ro OT AO/MKHOCTU, HaNMNYMN OCHOBaHWIA NS MPOM3BOACTBA OObICKA B
NMOMELLEHUN U T.1.

HecKomnbKo anaTaxHbIli ciioraH (MHaye pacLeHUTb ero Bpsif I BO3-
MOXHO) A. C. AnekcaHapoBa («/Hhopmaums — rnyna, Noka aprymeH-
TaToOp He HAMoNMHMT ee SHEeprueli CBOero AMCKypca») COMPOBOXKAAET-
CA COBEPLUEHHO BEPHbLIM 3aMeyaHMeEM O TOM, YTO CTOPOHa 00BUHEHUSA
[O/MKHA NPeACTaBNATb A0Ka3aTeNbCTBa B (hOPME, «UCK/HOUatoOLLEi pa-
3YMHblE, HeYyCTpPaHUMble COMHEHUA Y CyabW (MPUCSXKHOI0) B OCTOBEP-
HOCTW NPefoCTaB/eHHbIX 40Ka3aTe/IbCTB BUHOBHOCTI NOACYAUMOro»®,

30ech mbl no3sonum cebe HeCKOAbKO OMCMYNUmMs Om memvl U npo-
KOMMEHMUPOB8Ams Ciedyioujee GbICKA3bIBAHUE MO0 Jice A8Mopd.

B oonoii us ceoux pabom A. C. Anexcandpos npeosapsiem 360HKYIO
(npusnaemcs, xopowo cghopmyruposanHyro) ¢paszy: «Moi npuwiiu 8
9MOM MUP He UBMEHSMb €20, d KOMMEHMUPOBANb MEKCM) CLe0VIOuU-
MU He MeHee dNAMAadCHbIMU npusvieamu: «B obracmu memoodonozuu
cnedyem 3a0bimb 0 «Memoooio2uly, npexcoe 6ceco npeciedyioujell,
NOOOOHO NPOKASMUIO, OMEYECBEHHYIO MEOPUI0 Npasa Co8emcKo2o
NPOULINZ0 8 Guoe OUALEKMUYECKO20 Mamepuanusma, mooyio gopmy
Oemepmunayuu, Kpome s36iko60u. Omopocums 2ezeneeckue dpeoHu o
npase Kax mepe c600600bl U COXPAHAMb CNOKOUCEUE NpU 6cmpede ¢
HeCnpaseodugoCmuio MUpd, KOMopyio Mvl He 8 CULAX USMEHUMD (30eCh
u oanee evioenerno Hamu. — 0. 5.)»%.

% [Tobeoxun A. B. Ykas. cou. C. 172-173.

3T Anexcanopos A. C., Kyxma A. A., A6oynnaes A. J]. OnepaTtvBHOE COMPOBOX-
[eHue cynebHOro yronoBHOro npecnefoBaHuns // MNpakTnyeckoe 3aKOHOMCKYCCTBO.
2007. Boin. 1. C. 64.

8 Anexcanopos A. C. F3blK YrofioBHOro cygornpoussogctea. H. Hosropog,
2001.C. 9.
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Hayunas 6ecyepemonnocmo, yoexcoeHvl Mbl, HU4eM He Jyduie dec-
yepemonHocmu 6vimogoul. bonee dsadyamu 1em momy HA3A0 U3EECH-
uottl poccutickuti eymanumaputi C. C. Agepunyes na 0OHOU U3 CEOUX
AeKYuil npeoynpexcoan paoukaibHblX CHYOeHmOos, Hcenasuiux (makx
agice, kak 6 Hacmosiuee epemsi A. C. Anexcanopos) «copocums I ezens ¢
napoxoda cospemennocmuy: «l ecenv 6oeaue, uem Moxicem NOKA3AMbCs
cpaszy <...>. Dmo ece-maku, mvlcaiumens bonee bozamviil u 6o1ee MHO-
20CTIOJICHBL, YeM HAM 8 RPUCMYNE PA30PAINCEHUSL MOJICE NOKA3AMbCAL.
Cysnrcoenusn o makux 001buUX 6eUlax, KaK zezenesckan punocogpus,
He MO2ym 6bIHOCUMBCA HA OCHOBAHUU HEPBO3HO20, HECOEPIHCAHHO20
Heyoosobcmeusn ™,

WHdopmaumsa, He oTBevarowwas Tpe6oBaHMAM OTHOCMMOCTM U [0-
MYCTUMOCTMW, a priori HE MOXET PaCLLeHMBATLCA KaK Yroi0BHO-MpoLeC-
Cya/lbHOe [J0Ka3aTe/IbCTBO (UTO, 3aMeTUM, HECKO/IbKO 3aberas Briepes,
aKTVMBHO MCMNO/b3YeTCs NP NocsAratenbCTBax Ha AoKa3aTe/lbCTBEHHYHO
MH(opMaumio). V1 B CBA3M C 3TUM CKaXXeM, YTO, MO Hallemy ybexze-
HWIO, KpaliHe Heyda4yHbIMK NPeACTaBAOTCS pefakLmMmn HanMeHoBaHUs
n gucnosnumm cT. 75 YTK (passuBarolLme Takke HeyaaduHyto pefak-
umto cT. 50 KoHcTutyummn P®), ncnonb3ytoLime cnoBocoYeTaHme «He-
AONYyCTUMble [0Ka3aTenbCcTBa». COBEPLUEHHO BEpHO 06 3TOM nucan
H. H. Ky3HeLoB: «Ecnun npy nofayyvyeHUn MHpopMaLum He CoOOMH0LeHbI
YCTaHOB/IEHHble TPeb6OBaHNSA, OHa ABMSETCA HeLONYyCTUMON W, Cneso-
BaTe/IbHO, B MOA06HBIX C/yYasx [oKa3aTe/lbCTBa HET BOOOLLE»*,

3 BCero ckasaHHOro Bbllle O CYLHOCTM [0Ka3aTe/bCTBa W ero
06s3aTe/IbHbIX aTPUBYTUBHBIX CBOWCTBAX B KOHTEKCTE Halleil Tembl
cnefyeT Tako NPUHLUMMNMANbHO BaXKHbIW (M Aanee nogpo6HO 060CHO-
BbIBaEMbIA 1 UCNO/b3YeMbI) BbIBOJ: umobul auuiums y20i06HO-npo-
yeccyailbHoe 00KA3amesibCmeo maxko2o e20 3HAYEHUA, HYIHCHO CO6CEM
«HEeMHOo2c0», — 00CMAamoyHo AUWUMEL €20 00HO20 U3 VKA3aHHbIX 6bluile
NPU3HAKO6 — OMHOCUMocmu uiu Oonycmumocmu.

H, cCoomeemcni6eHHO SMOMY.: umooOwl npu()amb UCKAJICEHHOU UTIU
UCKYCCMBEHHO CKOHCIPYUPOBAHHOU UHMOPMAYUU 3HAYUMOCHb Yeo-
JIOBHO-npoyeccyalrbHoco OOKaaameﬂbcmea, 00Ccmamoyno 060CHO8aMb
ee OMHOCUMOCb K Ucciedyemomy gakmy u ooneusb ee (00ycioeums
HE0OX00UMOCIb OJisL CYObeKmMa OOKA3bIBAHUSL MAKOB020 001eUeHUs) 6

% Asepunyes C. Kak HATb ApuagHbi... // KOHocTb. 1987. Ne 12. C. 6.
“ Koxopes JI. /1., Kysneyos H. I1. YrOnoBHbI NpoLeCC : [OKa3aTebCTBa U AOKa-
3blBaHMe. BopoHex, 1995. C. 132-133.
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dopmy, npedycmMoOmpeHHy0 Y20i08HO-NPOYECCYATbHbIM 3AKOHOM Ol
d)OpMUpO(EaHU}Z coomeemcmeyrouieco 00Ka3amenbCemea.

2. HeobxognmocTb pasrpaHMyeHns Mmexay co60i NOHATUIA «aoKa-
3aTeNbCTBEHHAst MHOPMaLIMS» 1 «A0Ka3aTeNbCTBO» NpefonpeaenseT-
CA TakXke crefytoLym. He TobKo B iMTepaType™, Ho 1 B cCaMOM 3aKOHe
(B LlaHHOM C/lyyae Mbl UMeEeM B BUAY YTO/IOBHbIN 3aKOH) 3TV MOHATUSA B
psge cnyyaeB CMeLLNBAOTCA, MO CYTU, MEXAY HUMU CTaBUTCH 3HaK pa-
BEHCTBA. JTO Xe, N0 Hallemy yOeXKAeHWI0, He TO/bKO SBMISIETCS Teope-
TUYeCKM KpaliHe HEKOPPEKTHbIM, HO U MPaKTUYECKM CEPbEe3HO YCMOX-
HAOLWMM 60pbOY C nocarateNIbCTBaMu He TO/MbKO Ha [oKa3aTe/IbCTBa B
NX YTrO/IOBHO-NPOLIeCCYaslbHOM 3HaYeHWW, HO 1 Ha LOKa3aTeNbCTBEH-
HY0 MH(OPMaLMIO B 0603HAYEHHOM BbILLE €€ CMbIC/IE.

Tak, 4. 2 n 3 cT. 303 YK P® roopsaT 0 hanbeumkalmmn okasa-
TeNbCTB MO YrOIOBHOMY fie/ly NMepevyncieHHbIMU B Heil CyobekTamu, B
TOM ymcre 3aWwmnTHUKOM; 4. 3 cT. 306 YK — 0 IoX)KHOM [JOHOCE, coean-
HEHHOM C UCKYCCTBEHHbIM CO3[aH1eM [10Ka3aTe/IbCTB 0OBUHEHNS.

OfHaKo, Kak CcKas3aHo, B Yro/loBHO-MpoLeccyansHOM npase KaTero-
pus foKa3aTeNbCTB 03HaYaeT He TO/bKO NH00ble CBELEHWS, Ha OCHOBE
KOTOPbIX YCTaHaBNMBAETCS Ha/lMuMe WU OTCYTCTBUE OBCTOATENLCTB,
nogexarymx 4oKasblBaHUIO NpY MPOU3BOACTBE MO Yro/IOBHOMY Jeny,
a TaKkKe MMEIOLLMX A5 HErO 3HaYeHne, HO M TO, YTO OHUW LO/MKHbI ObITh
MONyYeHbl NNLLb 13 UCTOYHUKOB, MCHEPbIBAOLLMIA NepeyeHb KOTOPbIX
onpeaesnieH yrofioBHO-NpoLeccyaibHbIM 3aKOHOM (CT. 74 YTIK P®). B
MPOTMBHOM C/yyae 3TV CBELEeHWs, NOBTOPVM, He MOryT 06pecTu CTa-
TYC [0Ka3aTe/IbCTB M0 YrofIoBHOMY Jefy.

W BOT 34€Cb BO3HMKAIOT, Kak MUHUMYM, ABe Npo6/eMbl, CBA3aH-
Hble C ONEepupPoBaHNEM 3aKOHOAATE/IEM B YKa3aHHbIX YrO/10BHO-MNpa-
BOBbIX HOpPMax MOHATUEM A0Ka3aTeNbCTBa, UMEHOLLMM, OTYETNBBIN
1 OYEBMAHbIA YroN0BHO-NPOLECCYallbHbIN XapaKTep, OAHAKO, MHTep-
npeTMpyeMbIM 3aKOHOZATEe/IEM HEe B HOPUANYECKOM, a B CYry60 «bbl-
TOBOM» CMbIC/Ie 3TOr0 cfoBa. HeobxoAMMOCTb XOTS Gbl KPAaTKOro
paccMOoTpeHus 3TUX NPo6aeM NOrMyecKn npeonpeaenseTcs camo
TEMOI Hallero UccnefoBaHust, 3HAYMMOCTbIO 3TOF0 A1 MPeaynpex-
[EHNS, NPeCeYEHNa N HenTpanm3aLmy NocNeAcTBUA NPOTMBONPABHO-
ro nocsArarefibCTBa Ha [0Ka3aTe/Ib,CTBEHHYIO MH(OPMaLMIO 1 [oKa3a-
TenbCTBa.

4 Cwm., Hanpumep: Obpasyos B. A. BbisiBneHne 1 n3o671MyeHre NpecTynHmuka.
M., 1977. C. 35.
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Bo-nepBbIX: KaK MU0, YYUHMBLLIEE TOXHBIA OHOC, MOXET UCKYCCT-
BEHHO co30amb dokazamenvcmea (B NPSAMOM U €AVHCTBEHHO KOPPEKT-
HOM 4719 UCNO/b30BaHMA B NPaBOTBOPYECTBE Yro/I0BHO-MNPOLEecCyaslb-
HOM 3Ha4YeHUN 3TOro NOHATUA)? Takoe MU0 B MPUHLMME He SBMSETCA
CyObeKTOM (DOPMUPOBaHUSA [0Ka3aTeNbCTB; caMoe 6o/bLiee, YTO OHO
MOXET, — C034aTb, NPeACcTaBUTb 00bEKTHI, COAepKaLLme YronoBHO-pe-
NeBaHTHYHO (NOTeHUMaNbHO [10Ka3aTe/IbCTBEHHYHO) MH(OpMaLnto, 06-
PaTUBLUMCL K KOTOPbIM CYObLEKT [OKa3blBaHWS (M TONbKO OH) TakoBble
1 co3acT.

b. obpatunace B POB/, c 3aaBneHmemM 06 n3HacunosaHum ee B. K ceoemy
3a5B/IEHNIO OHA NPUIOXKMUIA HOX, UCMOMb3ys KOTOPbINA, B. AKo6bl npeogonen
ee conpoTmeneHue. Mpu NpUHATUM OT b. 3aABNeHNs OHa 6blna Npesynpexaie-
Ha 06 yron0BHOI OTBETCTBEHHOCTY 3a JIOXKHbIA JOHOC.

B xope paccnefoBaHus YronoBHOMO fena, BO30YX/AEHHOr0 Mo 3asBeHU0
B., 66110 YCTaHOBNEHO, YTO B JAHHOM C/ly4ae UMen MeCTO JIOXKHbIN foHOC. b.
6b1110 NpeLbsABNEHO 06BMHEHME MO Y. 3 ¢T. 306 YK.

/cKycCTBEHHBIM CO3AaHMeM [0Ka3aTe/lbCTB 0OBUHEHUA criefoBaTeneM (a
3aTem 1 cyfom) 6bi10 NpM3HaHO NpegocTasneHue ek B POB/, HOXa, Ha KOTO-
POM Mpy paccnefoBaHUM 6blnv 0OHaPYXKeHbI 0TNeYaTKX NanbLes B. (daHHbI
HOX, AeCTBUTENbHO, paHee HaX0AW/CA B pykax B. npu 06cToATeNbCTBAX, CO-
BEPLLEHHO He OTHOCWMbIX K 385BN1eHMIO B.).

OpfHako cam (pakT npescTasneHns B POB/L b. HoXa He 03Hayas, 4To OH
cpasy e cTan cynebHbIM [oKa3aTeNbCTBOM. TakKOBOI CTaTyc OH npuobpen
NWLWb Nocne TOro, Kak cnefoBaTe/lb Nocne BO30Y>KAEHUA YTrONOBHOIO Aena B
HaZnexxalleM nopsiike OCMOTPEN ero, MPUOOBLLM B Ka4eCTBE BeLLeCTBEHHOIO
[0Ka3aTe/nbCcTsa K Aefy, CopMm1poBasn npu ero UCCNefoBaHNM NOCPEACTBOM
[aKTUIOCKONUYECKON 3KCNepTU3bl U ApYroe A0Ka3aTelbCTBO, KOTOPOE Takxke
MOI/10 ObITb MOMIOXEHO B OCHOBY 06BMHEHMSA B. B M3HACKIOBaHWM.

CkazaHHOe BCeLie0 KacaeTcsa U 3alUTHUKA, YKa3aHHOro B AMCHMO-
3uumm cT. 303 YK B KauecTBe BO3MOXHOIO CyObeKTa (anbcuirkamm
[0Ka3aTeNibCTB, HO KOTOPbIA, TEM He MeHee, CaMOCTOATE/IbHbIM CyOb-
eKTOM Camoro ()opmMMpoBaHMA [OKa3aTe/IbCTB B HACTOsILLIEE BPEMSA U B
peanusix gericteytoLlero YTK He sensetcs (06 aTux npobnemax 6onee
noapo6HO 6yAeT roBOpUTLCS Aanee).

[pyroii acnekT 3Toii e Npob/emMbl XapakTepHO BUAEH Ha npume-
pax MCnosib30BaHUA B [JOKa3blBaHWNM Pe3y/bTaToB OnepaTyBHO-PO3bICK-
HOW AeATeNbHOCTM, MONYYEHHbIX, B YaCTHOCTK, B pe3ynbTare yUYNHeH-
HOVi MPOBOKaLMKN NPeCTyNAeHNs, M60 Npy NoyYeHUN KOTOPOii rpy6o
Hapywlanucb 1 gpyrue ycnosusa nposefeHua OPM.
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OnepynonHomoyeHHoMy OPY B3I I 6bIN0 NpegbsBieHO 06BUHEHME B
TOM, YTO OH COBEpLUW/I OpPraHn3aumio 1 NOLCTPEKATENbCTBO 3aBELOMO JI0XK-
HOro JOHOCa O COBEPLLEHU MPECTYM/EHNS, COEAUHEHHOTO C UCKYCCTBEHHBIM
CO3[aHVeM [0Ka3aTe/IbCTB 06BMHEHUA. B kauecTBe NCKYCCTBEHHOIO CO3aHus
TaKOoro [oKasare/ibCTBa c/iefjoBaTe/lb BMeHW/ I". pe3ynsTaTbl 0repaTBHOIO 3KC-
MepUMEHTa, MPOBEAEHHOrO . Ha OCHOBAHUV MHWLIMMPOBAHHOIO UM NIOXHOIO
[0HOCa 3. 0 BLIMOraTe/fibCTBe C Hero B3ATKY LO/MKHOCTHBLIM JINLOM.

Ho, KakK 13BeCTHO, YIrONOBHO-NPOLLECCYabHbIA 32KOH HE OTHOCUT Pe3y/ib-
TaTbl ONEpPaT1BHOA PaboTbl, NONyYeHHbIe Npy NpoBedeHu OPM, npeaycmoT-
peHHbIX PefepanbHbIM 3aKOHOM «O6 0nepaTVBHO-PO3bICKHOW AEATENBHOCTU,
HEeMnocpeACTBEHHO K MCTOUYHMKaM (hOPMMPOBaHMA Cye6HbIX A0Ka3aTe/NbCTB. «B
rnpoLiecce [0Ka3blBaHKA 3anpeLLaeTcs 1Cronb30BaHNe Pesy/bTaToB oneparvB-
HO-PO3bICKHOI [eATeNIbHOCTU, ECIN OHW HE OTBEYatoT TPebOoBaHWAM, Npeab-
ABNAEMbIM K [OKa3aTeNlbcTBaM HacTosAwmm Kogekcom» (cT. 89 YTIK P®). 31n
pesynbTarbl — He [0Ka3aTenbCTBa B Yro/0BHO-MPOLLECCYa/lbHOM CMbIC/IE 3TOr0
MOHATUS, OHW NNLUb MOTYT 6bITb MCMOMb30BaHbI NPY LOKa3bIBAHWN.

B paccmarpriBaeMoM Kasyce [0Ka3aTe/lbCTBOM B YrO/10BHO-MPOLeccyaslb-
HOM CMbICNe ABMANNCL He caMu Pe3y/NbTaTbl MPOBEAEHHOr0 Ha OCHOBaHWM
3aBeJlOMO JIOXKHOTO [IOHOCA OMepaTMBHOIO 3KCMEPUMEHTA KakK TakoBoro, a
OCMOTP MeCTa NPOUCLLECTBMA, pe3ynbTaTbl KOTOPOro 6biin 3aMKCMpPOBaHbI
CNefoBaTeneM, O4eBMAHO, He MMEBLUVMM HA TOT MOMEHT MNpeACcTaBneHus 06
06CTOATENbCTBAX, CBA3AHHbLIX C MPOM3BOACTBOM I™. fjaHHOro OPM, B cooTBET-
CTBYIOLLEM MPOTOKOJIE.

MonyTHO NpefCcTaBNAeTCA HaCyLHO HEOOX0AUMbIM (B CUTY 3HAYM-
MOCTW H/XXENPUBEAEHHOMO MOJSIOXKEHNS) OCTAHOBUTLCA Ha CIeAYHOLLEM.
YKa3aHHbI HIOaHC B pa3nnynmn fokasaTenbCTBa U JoKa3aTe/lbCTBEHHOM
MH(opMaLMK, NOMYYeHHON B pe3ynbTaTe MPOBELEHHOR OnepaTUBHO-
PO3bICKHOW AesiTenbHOCTK, no3sonun K. M. Mapmaey cdopmynupo-
BaTb C/edytoLlee, Ha Hawl B3rnsg, napagokcasibHOe NPesmnosioKeHve:
TaK KakK B COOTBETCTBUM C Y. 2 CT. 50 KoHCTUTYUMM P® He MOryT BGbITh
MONOXeHbI B OCHOBY 0OBUHEHUSA dokazamenbcmea, noiyyennvie C Ha-
PyLUEHMEM 3aKOHa, & B Xofe v no pesynstatam OP[, fokasarensctsa
He nonyyarom (OHN POPMUPYHOTCA TONBKO B pamMKax MpoLeccyasbHbIX
[eACTBNIA N0 BO3BY>XAEHHOMY YrON0BHOMY Aeny), TO, CNeA0BaTeNbHO,
HapyLweHuns 3akoHa 06 OP/], He JO/IXHbI C HEO6XOAMMOCTbIO MOB/eYb
HeLOoNyCTUMOCTb UCNONb30BaHWs pe3ynbtatoB OP/, B npouecce fo-
Ka3blBaHWsA*2. Mbl e yOeXXJeHbl, YTO AaHHOE MONOXEeHWE B NMPUHLM-

42 CMm.: I'apmaes FO. I1. OCHOBbI METOLUKM PaccnefoBaHns 1 NoALepXKaHus ro-
CyAapCcTBEHHOro 06BNHEHMS MO AeNam 0 B3ATOYHMYeCTBe. YnaH-Ya3, 2006. C. 99.
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e OLWKNBOYHO; B 3TUX Clyyasx OnepaTMBHO-PO3bICKHAs MHGopMaLus
cama no ce6e (Kak 1 B NprBeAeHHOM BblILLIE MPUMEPE) NOyYeHa U3 Tak
Ha3blBaeMOro «OTPaB/IEHHOIO UCTOYHWKa», a NMOTOMY €e UCMOo/b30Ba-
HVe B CyAeOHOM A0KasblBaHUN a priori HELOMYCTUMO.

B yacTHocTK, BepxoBHbiii Cyg PO noggep>kan no3vuumio cyaa nepsoin nH-
CTaHLMM, UCKIOUMBLLErO W3 A0Ka3aTe/IbCTBEHHON 6a3bl 06BMHEHMS MO KOHK-
PETHOMY YTrO/I0BHOMY ey BCe pe3y/bTaTbl MPOBEAEHHON MO HEMY OnepaTyB-
HO-PO3bICKHOI PaboThbl, @ MOTOMY OMpaBAaBLLErO MOACYANMOTO.

B cBoemM KaccaluoHHOM onpegeneHnn BepxoBHbiii Cya ykasan: no geny
«OTCYTCTBYIOT [JOKa3aTe/IbCTBa TOro, YTO [0 BMeLlaTe/1bCTBa benosa y opraHa,
MPOBOAMBLLETO OMepaTVBHO-PO3bICKHbLIE MEPONPUATUSA, bl OCHOBaHUA NO-
Jo3pesarb ManoBa B Noy4YeHUn B3ATOK... OnepaTuBHO-PO3bICKHOWM OpraH He
OrpaHNYMCSA MACCUMBHBIM (DMKCMPOBaHMEM MPeAnosiaraeMoii NpecTynHol fes-
TenbHOCTY Manosa, a MHULMMPOBaN MPOBefeHMe OMnepaTyBHO-PO3bICKHOIO
MeponpuaTusA ¢ yvacTneM benosa, XOTS HUYEro He Npeanonarano, vYto gesHue
6b1/10 6bI COBEPLUEHO 63 ero BMeLLaTelbCTBa.

Mpun Takmx 06CTOATENLCTBAX CYL CAenan 060CHOBaHHbIM BbIBOL O TOM, UTO
OpraH, OCYLUECTBASANOLWMNA ONepaTMBHO-PO3bICKHYHO LeATeNbHOCTb, CrPOBO-
LmpoBan nony4veHne ManosbiM feHer»*,

Peub B MOJOGHBIX CUTyaUMAX LO/MKHA MATU 06 MHOM: KTO [O/DKEH
HECTW AUCLMNIIMHAPHYIO UW YTONOBHYH OTBETCTBEHHOCTb — COTPY/-
HWK 1 OpraHa J03HaHWs, HapyLUMBLUWIA 3akoH 06 OP/, cnefoBatens,
1CNOMb30BABLLMIA NHOPMALLMIO, NOMYYEHHYHO ONepaTuBHLIM COTPYA-
HVKOM C HapyLLeHNeM 3TOro 3aKkoHa (0 YeM crefioBaresto ObIno 3aBefo-
MO W3BECTHO), UN OHK 06a?

34echb IOrnyecky BO3HMKAeT BOMPOC O (haibCumKaLmMm [foKasa-
TEeNbCTB, Yro/l0BHas OTBETCTBEHHOCTb 33 KOTOPYH MpeayCMOTpeHa,
Kak 3T0 YyXe 0TMeyanocs, cT. 303 YK. Aucrnosunuus BTOpOi ee YacTu
yCTaHaB/IMBaeT OTBETCTBEHHOCTb 3a (haNbCU(IMKaLMIO [OKA3aTe/IbCTB
Mo YrofioBHOMY [Aeny NWLOM, MPOU3BOAALLMM [03HaHWe, CrefoBarte-
NeM, MPOKYPOPOM W/IN 3aLLUTHUKOM.

W TyT npaBonpumMeHeHWe CTa/IKUBAETCS C TOW XKe TepMUHONOrYec-
KOW «TOHKOCTb0». CthasbCUULMPOBATL B Y3KOM CMbIC/IE C/I0BA MOXHO
y)Ke CPOPMMPOBAHHOE, Y)Ke CYLLECTBYHOLLEe J0Ka3aTe/IbCTBO; BO BCSKOM
C/yvae, Takas anbCuunKaLmsa BO3MOXKHA He paHee Hadana npoiecca
ero (hopMMpoBaHNA KOMMETEHTHBLIM Ha TO CYObEKTOM [0Ka3bIBaHNS.

4 KaccaumoHHoe onpegeneHne BepxosHoro Cyaa P® ot 21 despans 2008 r.
no yronosHomy feny A. B. Manosa, onpaBgaHHOro no 06svHexmnto no ct. 30, 290
4. 4 YK PO (geno Ne 9-008-4); HMKe OHO byfeT NpuBeAeHO MOMHOCTbHO.
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Cpa3zy obpamum eHuMaHue Ha mo, Ymo 6 MoUHOM, CLOBAPHOM 3HA-
yeHuu nousimue «hanvcupurayusy 0003nauaem noooenvleanue, Gaib-
cugpuposams — nooderams (nodoenvieams)*. Mol oce (kak u 6onb-
WUHCMB0 Opyeux ucciedogamenetl dmux npooiem) 6yoem paccmampu-
6amov Ganrvcugurayuro 0oKa3amenbCcmea 6 oonee WUpoKoM, HO 8NOIHE
KOPPEKMHOM, 3HAYEHUU DMO20 NOHAMUSL — He MOIbKO KaK NOOOEIKY, HO
U KK UX COKPLIMUE U YHUUMONCEHUE.

3aMeTVM, YTO UMEHHO TaK MOHMMAETCs (hanbCUtMKaLMs [oKa3a-
TENbCTB U B cyaebHOl npakTuke. «I1o cmbicny cT. 303 YK P®, — pasb-
SiCHUN BepxoBHblii Cya P® B KaccalMOHHOM OMNpeseneHnm no KOHKPET-
HOMY YrONOBHOMY Aeny, — Nof hanbCuthuKaLyeii oKa3aTeIbCTB NOHN-
MaeTCA NCKYCCTBEHHOE CO3[aHNE NN YHUUTOXEHNE N0Ka3aTe/IbCTB B
nonb3y 00BUHSIEMOrO UK noTepnesLUero. TakMMu 06CTOSATENBCTBAMM
MOTyT ObITb YHUYUTOXEHNE WTN COKPbITUE YNUK, NPENBABEHNE JTI0XK-
HbIX BELLLECTBEHHbIX []0KA3aTeNbCTB»*,

Korza ke peyb MAET 0 Noaae/biBaHUM OTHOCUMBIX K YrOIOBHOMY
Aeny 06bEKTOB A0 Havana OPMUPOBAHUS Ha X OCHOBE [10KA3aTe/NbCTB
(B TOM 4yucne nonyyvyeHmsa 1 npoToOKOIMPOBaHUA noKasaHui cBunaeTe-
Neid, NOTEPMEBLUMX, MOAO3PEBAEMbIX M OOBMHSIEMbIX), FOBOPUTHL 00
3TOM KaK O (*)a]'leVl(*)I/IKaU'I/IeM CaMnX A0Ka3aTe/NlbCTB B UX YrOJI0OBHO-
npoLeccyasbHOM 3HaYeHN TEPMUHONOTMYECKN HEBEPHO.

PaccMOTPUM CneflytoLLyH0 CUTyaluio. ABOKAT Y6eaun 3HaKoMoro
CBOEr0 MO/3aLMTHOIO NIOKHO MOATBEPAUTL annby nocneaHero. O6b-
SICHEHME OMPOLLEHHOrO NMLA OH MPeAOCTaBW CefoBaTeNto C Xoaa-
TaliCTBOM O ro I0Npoce B KaUecTBe CBUETENS.

O‘-IGBVIAHO, 4YTO, HECMOTPSA Ha BCE U3BECTHbIE U aKTUBHbLIE ANCKYCCUN
0 MpaBe 3alMTHMKA Ha CoBMpaHMe [10Ka3aTeNbCTB, B peaMsx AeicTBy-
towero YT1K coOTBeTCTBYHOLLEE [0Ka3aTeNbCTBO OyAeT ChopMUpPOBaHO
Jmmwb €ANHCTBEHHBIM 06p&30M: [0rnpocoM OnpoLUIEHHOIo aZiBOKaTOM
N1ua creaoBatenem U (iKcaLmeli ero nokasaHwii B NPoTOKO/Ie 40Mnpoca.

AHa/IOTM4YHO 3TOMY, TOIKO MOC/IE (PUKCALMN MOKa3aHWiA [OMpo-
LLIEHHOIO B Cy/e Mo Xo4aTancCTBy 3allMTHUKa 3aAB/IEHHOI0 UM pPaHEE He
M3BECTHOrO CBU/ETENS B MPOTOKO/E CyAe6HOr0 3acejaHuns 6yaeT chop-
MUPOBAHO COOTBETCTBYIOLLEE [I0Ka3aTe bCTBO.

3Ta e no3muna pasgenserca BepxosHbiM Cynom P®, 0 yem Ha-

4 CM.: Anexcanoposa 3. E. CnoBapb CMHOHUMOB PYCCKOro fidblka. M., 1975.
C.574.

4 KaccaumoHHoe onpegeneHne BepxosHoro Cyaa Poccuiickoin ®eaepaumm ot
19 nonga 2006 r., fgeno Ne 87-006-18.
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INSAHO CBUAETENLCTBYET NPUBOAMMOE HIXKE €ro KaccalMoOHHOe onpe-
[eNeHne No KOHKPETHOMY YTO/IOBHOMY [ENY.

«... Obocnosvisas euny K. 6 cosepwenuu npecmynnenus, npeoyc-
mompennozo cm. 303 u. 3 VK P®, cyo 6 npucogope ykaszan, umo K.,
A6AIOWULLCS a08OKamom J1., 3a6e00M0 3HAsL, YMO NOCIEOHULL COBEPULUT
noxuwenue A., Komopomy yoanocs yoeicamo, ¢ Yenvio OKA3aHUs NOMO-
wu JI., nymem ¢hanvcugpuxayuu dokazamenbcme no yeoio8HOMY 0en),
npuwen 8 dom, 20e naxoouncsi nomepnesuuil A. Tam, npedcmasusuiucey
PAOOMHUKOM NPOKYPAMypbl, 66edsi 6 3a0ydicoenue A., npoouxmosan
emy 3as61enue 8 aopec opeanos npasocyous, 20e UCKA3UL 0OCMOosimeb-
cmea coseputennozo JI. npecmynienus. 3amem npedcmagunl ciedosa-
mento Yexanumny, paccaedyiowemy yeonogHoe 0eno 6 omuowernuu JI.,
COCNAHMYIO TUHHO UM KCEPOKONUIO 3as6ienus A. u 3as168ui xo0amaticmeo
0 NPUObWEHUU K Y2ON08HOMY 0€y MO0 3dA6IeHUs, m.e. Chanrbcudu-
YUPOBAHHOE UM OOKA3AMENbCMEBO 8 opMe UHO20 OOKYMEeHmA.

Medicoy mem xcepoxonus 3asa61enus A., umerowascs 6 oeie, Komo-
PYIo noayuun ocysicoennviil K., aenaowuiics 6 mo epemsi a080KAmMom
JI., He mooicem OvimMb NPUHAHA OOKA3AMENLCMBOM NO 0EIL).

Coenacro cm. 84 VIIK P®, k unbim OOKYMEHMAM OMHOCAMCS Ma-
mepuanvl Gomo- u KUHOCLeMKU, ayOuo- U 6UOCO3ANUCU U UHbIE HOCU-
menu uHgopmayuu, NOIyYeHHvle, UCPeDOBAHHbLE U NPEeOCTNABIEeH-
Hble 8 nopsioxe, ycmarnosnentuvim cmamoeii 86 YIIK PD.

B coomseemcmesuu co cm. 86 VIIK P® 3awumnux enpase cooupamso
00KA3aMenbCmMea nymem:

1) nonyuenus npeomemos, OOKYMEeHmMO8 U UHbIX C8eOeHUlL,

2) onpoca auy ¢ ux coanacus;

3) ucmpebosanus Cnpagox, Xapaxmepucmux, UHbLX OOKYMeHMOo8 Om
0p2ano8 20CyO0apCmMEeHHOL 61ACMU, OP2AHO8 MECHIHO20 CAMOYNPAEe-
HUsL, 00U ecmBeHHbIX 00beOUHeHUNl U OPeaHU3ayUll, Konopwle 0053aHbl
npedocmaesiams 3anpauiuéaemvle OOKYMeHmMbl WU UX KONUL.

U3 cmvicna cm. 84 u 86 VIIK PD crnedyem, umo omuocumvie K 0eny
c6edenUs, NOTYUeHHble 3AUWUMHUKOM 6 pe3yIbmame Onpoca Yacmublx
JIUY, USTONCEHHBLE UM UTU ONPOULEHHBIMU TUYAMU 8 NUCLMEHHOM 8U0e,
Heb3sl pACCMAMPUBAMb 8 KA4ecmee NOKA3AHULL C8UAeMesl Wil Nomep-
nesuteco. Onu NOIy4eHvl 8 YCI0GUIX OMCYMCMEUsL NPEOYCMOMPEHHbIX
VeON0BHO-NPOYECCYATIbHLIM 3AKOHOM 2apaHmuil ux 0oOpOKauecmeeH-
HOCMU U NOIMOMY MO2YM PACCMAMPUBAMbCIL 8 KAYecmee OCHOBAHUL
07151 8613084 U OONPOCA YKAZAHHBIX JUY 8 Kauecmeae ceuoemenell, nomep-
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neguiezo uu Oisi NPOU3B0OCMBEA OPY2uUX CLeOCMBEHHbIX OeliCmEUll no
codupanuio 0oKa3amenbeme, a He Kax 00Ka3amensbcmead no 0eiy.

Kax ycmanosneno cyoom, umerowascs 8 0ene KCepoKonus 3aseie-
nusi A. nonyuena K. (agnsiowumes 6 mom momenm 3awumuuxom JI.)
om A. be3 cobniodenus mpebosanuil y20i08HO-NPOYECCYALIbHO20 3AKO-
Ha, HeoOX0OuUMbIX OJisl NOIYYeHUs 0OKA3AMEeNTbCIE NO 0ely, U NOIMOMY
He Modicem Oblmb NPUSHAHA OOKA3AMETbCMEOM NO 0€l.

Kpome moco, cnedosamens Yexanun T. A., npuodbwueuiuii kcepoxo-
nUI0 305181€HUsL K 0ely, He C8epuil ¢ NOOIUHHUKOM 3As6/1eHUs U He YOOC-
MoBepUL ee NOOTUHHOCHIb, YO MAKICE TUUUATO OOKA3AMENbCMBEHHO20
SHAYEeHUs KONUU 3aa61eHUsl, eciu Obl NOONUHHUK U A6IAICA Obl 00KA3a-
MeTbCmeoM.

Taxum 0bpazom, u3 npueedeHHvlX OAHHLIX GbIMEKAem, Ymo ume-
rowasicst 8 oene Kcepoxonusi 3asenenus A., 6 ganvcuguxayuu cooep-
AHCAHUSL KOMOPO2O NpusHan euHosnvim K., ne sensemcs ooxazamenn-
cmeom no oerny.

Tlosmomy 6 oeticmeusix K. nem cocmaea npecmynienus.

Tocronvky 3as6nenue A., nonyuennoe K., ne siensemces dokazamein-
CMEOM No 0eny, Kakum cnocobom oHo ObLIO NOJYUEHO U O YbeM)y XO-
oamaticmsy 6vi10 NPUOOUEHO K Y2OLOBHOMY Oely, He UMeen HUKAKO20
3HAUeHUs 0I5l peulenust GONPOCA O HATUYUY UTU OMCYMCTNEUU 8 OeliC-
susx K. cocmaea npecmynnenusa»®®.

N HakoHeLl, NprBeeM BbIAEPXKKY 13 APYroro KaccaL|MoOHHOro onpe-
feneHns BepxosHoro Cyaa P®, B KOTOPOM, Ha HaLl B354, NpeiensHo
4eTKO C(HOPMYNMPOBaHA MO3NLMA BbICLLErO Cyae6HOro opraHa rno pac-
CMaTpuBaeMbIM 3AeCb Npobemam.

«Danvcupurayus (no0odeIKa) 03HAHAEm COZHAMETLHOE UCKAdICEe-
HUe npedcmagisnemMblx 00Ka3amenbCme, 6 OAHHOM CIyuae uMend Mecmo
Nno00enKa NPOMOKOAA CLeOCMBEHHbIX Oelicmaull. /JanHoe npecmynienue
CUUMAeMCsl OKOHUEHHbIM C MOMEHMA NpuodueHust (hantbcupuyuposan-
HBIX QOKA3AMeENbCme K Mamepuaiam oena 8 nopsoke, yCmanoe1eHHoOM
npoyeccyanbHbiM 3aKoHooamerbcmeom (BblaeneHo Hamu. — O. B.)%.

OpHako 370, 6€3 COMHEHWi, He CHUXKaeT HeObX0AUMOCTMN YCTaHOB-
NneHnA erﬂOBHO-I'Ip&BOBOVI OTBETCTBEHHOCTN 3a COBEPLUEHNE N TaKUX

4 KaccaumoHHoe onpegeneHne BepxosHoro Cyaa Poccuiickoin ®eaepaumm ot
8 nekabpsa 2004 r., geno Ne 3-004-42.

47 KaccaumoHHoe onpeaeneHne BepxosHoro Cyaa Poccuiickoin ®eaepaumm ot
11 anBaps 2006 r., geno Ne 66-005-123.
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thanbenmKauuii (B TOM UMCIE COKPbITUS U/ YHUUTOXEHWS YTO/I0B-
HO-pefieBaHTHOW, A0Ka3aTe/IbCTBEHHON MH(OPMALIMI 1 ee HOCUTENEN).

OnocpefoBaHHbIM MOATBEPXKAEHWEM 060CHOBaHHOCTW Takoro nog-
X0/ BbICTYMaeT, AYMaeTcs, TO, YTO JDKECBUAETENNbCTBO, GE3YC/I0BHO,
rognagaroLLee nog noHATUe MasibCUPUKaLMmM, He BKIKOYEHO B ANUCMO-
3nymio cT. 303 YK, 3T0 caMOCTOATENbHbIV COCTaB NPEeCTYNNeHus.

W 3T0 — BEpHO, N6O CBUAETENb He ABNSETCA CYObeKTOM (hOpMMpPOBa-
HWS JoKa3aTenbCTB. bonee TOro, CkasaHHOe OTHOCUTCA U K fjade NoX-
HbIX MOKa3aHWiA 3KCNepPTOM Y CNEeLMaIMCTOM, a TakXKe K 3aBeJOMO J1I0XK-
HOMY MepeBofy; 3TW /iMLia CaMOCTOATE/IbHO A0Ka3aTenbCTBa He (op-
MUPYIOT, & NOTOMY He MOTyT OblTb NPU3HaHbl CyObeKTaMn YrosioBHO
HakasyeMol X (hanbcuukaumnn.

A BOT UCK&)XEHVEe NOKa3aHWi1 Jo3HaBaTesieM, C/ieJoBaTesieM, MPOKy-
popoMm, 3aMKCPOBaHHOE B NPOTOKO/ME JONpoca CBUAETENS, nocnes-
HVM M0 TEM W/IN MHbIM MPUYMHAM NOAMNMUCAHHOM, eCTb NPECTYM/EHNE,
MMeHyemoe hasibCrnKaLmeli JOKa3aTe/bCTB.

[na paspelleHns 3TUxX nNpobneM Ham NpeacTaBseTcs Lienecooo-
pasHbIM:

a) 6 oucnozuyusx yacmeii 2 u 3 cm. 303 YK cnosa doxazamenscmea
OONONHUMb CLEOYIOWUMU CLOBAMU: «A MAKJHCe 0ObEKMO8, 8 OdIbHell-
uiem ucnojib306aHHblIX 6 npoyecce gbOpMMpOGCZHMﬂ 00KA3amMeNbCme.

B aTom cnyyae, K npumepy, AMCMO3nLMA Y. 2 3TON CTaTbi MOr/a Obl
nprobpecTy Takoi Bug;: «PanbcuimkaLms foKasaTeNibcTs, 06bEKTOB,
B [a/IbHEeNLLEeM 1CMO/b30BaHHbIX /19 POPMUPOBaHMA [OKA3aTeNbCTB,
a TaKXxe COBepLUEHHas B npouecce (hopMMpPOBaHNS [OKa3aTebCTB Mo
YrO/IOBHOMY [Aeny NMLOM, NMPOU3BOLAALLMM [O3HAHWE, CrefoBaTesieM,
MPOKYPOPOM W/ 3aLUTHUKOMS.

6) B CT. 306 YK TEpMUH «[10Ka3aTe/IbCTBa» 3aMEHWUTb MOHATUEM
«0OBEKTBI, HA OCHOBE KOTOPbIX MOTYT ObITb COPMMPOBaHbLI [0Ka3a-
TeNbCTBa».

I cOOTBETCTBEHHO 3TOMY AMCNO3NLNMIO Y. 3 3TOIN CTaTbl U3N0XKNUTb
cnegytoLmm obpasom: «[lesHus, npefyCMOTPeHHbIe YacTAMMU NepBol
N BTOPOW HaCTOSILLEN CTaTbW, COEAUHEHHDbIE C UCKYCCTBEHHbIM CO34a-
HVEeM 1 (Un) NpefocTaBNeHneM 06LEKTOB, HA OCHOBE KOTOPbIX MOTYT
ObITb CHOPMUPOBaHBI [LOKa3aTe/bCTBA, a TaKXe COBEPLUEHHbIE B MPO-
Liecce (hOPMMPOBaHNUS LOKA3aTEe/IbCTBY.

B 3ak/oueHvie 06Cy»KaeHns 3TOro Bonpoca Mbl CYHUTaEM Lienecooob-
pasHbIM HaNnOMHUTb cregytoLyto mbicib M. C. CTporosuya: «...Heob-
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XOi¥Ma COrnacoBaHHOCTb YroN0BHO-MPOLLECCYa/lbHOMO U YrofI0BHOMO
3aKOHOZaTeNbCTBa — COMMacoBaHHOCTb He TO/IbKO (opMasibHas, T.e. B
BUAE OTCYTCTBUA NPOTUBOPEUUI MEXY TEKCTaMW YroM0BHbIX W Yro-
NOBHO-MPOLIECCYasibHbIX 3aKOHOB, HO MPEX/e BCEro CornacoBaHHOCTb
Mo CyLLEeCTBY; TpeOyeTcs eaUHCTBO B paspeLleHn CBA3aHHbIX pUan-
YeCKMX BOMPOCOB, eAUHCTBO MPUHLMNNaNLHOW, HayYHOR, METOA0/MO-
rMYecKoli 0CHOBbLI»*, Kak BMAWMM, B JaHHOM C/ly4yae 3Ta COr/iacoBaH-
HOCTb B MPUHLMIME HapyLleHa, YTo MU 00YCNOB/NBAET HACYLLHYH He-
06X0AMMOCTb BHECEHWSA MpeanaraeMblX U3MEHEHWI B [eiiCTBYIOLLWIA
YrONOBHbIN 3aKOH.

Taknum 06pa3om, foKasaTeNlbCTBEHHAasA UHDOPMaLMs U foKa3aTe lb-
CTBa B FTHOCEO/I0MMYECKOM OTHOLLIEHUM COOTHOCATCA MeX[y CO60M Kak
o6LLee 1 YacTHoe (0cobeHHoe). Mpy 3ToM (06paTM Ha TO 0C060€ BHU-
MaHve) nocsaratenbCTBa Ha [OKa3aTe/IbCTBEHHYHO MH(OpMauuio BO3-
MOXHbI [J0 Hayasia NMPOU3BOLCTBA MO YrofIOBHOMY fefly, a B ero npo-
Lilecce — 3aMHTEpecoBaHHbIMY B TOM NXLAMU, HE YNOTHOMOYEHHbIMM
Ha popMVpoBaHUe [o0Ka3aTe/bCTB; Ha A0Ka3aTeNbCTBa — /IMLb Mocne
Hayana Mx (HOPMMPOBaHWSA Hag/ieXxalM CyObekTOM Yro/l0BHO-MpPO-
LleCCyanbHOM AesTeNIbHOCTH.

B mo e spems, 6 konmexkcme memvl Hawiell pabomvl 8 OaibHell-
wem ep;zde cayvuaes mol 6y6eM UCNONB3068AMb NOHAMUS «OOKA3AMEIb-
CM6EEHHAl qubopmab;uﬂ» U «OOKA3amenbCmeay Kak CUHOHUMDBL, pa3-
SPAHUYUBAS UX, JUWDb K020d 5Mo Oyoem 00yCI08IUBAMbCS TOSUKOU
uccedo8ansl.

Cpa3sy CKakeM: B PyCCKOM 5i3blke TEPMUH «MOCAraTe/lbCTBO» ABNSA-
eTCA CMHOHVMOM MOHATUS «MOKYLLeHVe»*. B camoM 06LLeM yronos-
HO-NPAaBOBOM CMbIC/Ie 3TO MOHATNE 03HAYAET «COBepPLUEHWe felCTBUN,
CMOCOGHbIX JINLLNTL NMOTEPMEBLLETO XU3HN»,

YronoBHbIN 3aKOH WCMOMb3YeT MOHATME «MOCAraTeNlbCTBO» Mpu
KOHCTPYMPOBaHWM AWUCMO3ULLMN TPEX NPECTYNIEHNI — NOCATaTe/IbCTBO
Ha >KU3Hb rOCYAapCTBEHHOIO WM 06LlecTBeHHOro aestens (cT. 277
YK); nocararenbCTBO Ha XXMW3Hb 1LA, OCYLLECTBAAIOLLENO NpaBoCyamne
N1 npeaBapuTenbHoe paccnegosaHune (cT. 295 YK); nocaratensCTBO

48 CoBeTCKMIA YronoBHO-MPOLIECCYabHbI 3aKOH 1 MPO6eMbl ero athheKTnB-
HocTu / nog peg. B. M. Casuukoro. M., 1979. C. 44.

49 CM.: Anexcanoposa 3. E. Yka3s. cou. C. 380, 394.

% KOpuanyeckunin sHUMKIONeAMYeckuii cnoeapb. M., 1987. C. 341.
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Ha >KM3Hb COTPYAHMKA MPaBOOXpPaHUTENbHOro opraHa (ct. 317 YK).
OObeKTVBHaA CTOPOHA 3TUX MPECTYNNEHWI BbIpaXXaeTcs B YOUIACTBe
COOTBETCTBYHOLLLETO LA UMK B MOKYLLUEHWM Ha YOMIACTBO. Kak npaBu-
N0, Takoe NocArare/lbCTBO COBepLUaeTCs (CyObeKTUBHAsA CTOPOHA 3TUX
NPeCTYNNEHNIA) C LieNbio NPeKpaLLEHNs UM BOCNPENATCTBOBaHMUS 3a-
KOHHO [1eaTeNbHOCTY NOTepneBLUero®,

Ham e npeacTtaBnsieTcs, UTO MOHATUE «NOCAraresibCTBO» 6onee
TOYHO, YETKO N PE3KO OTPaKAET CYLLIHOCTb I'IOKyLIJEHVII7I Ha AoKa3aTe/b-
CTBa, NX counanbHyro 1 NpaBonpUMEHNTENbHYH OMNacHOCTb, YEM U3-
BECTHbIe M0 /INTepaType CI0BOCOYETaHNSA «NPECTYNHOE BO3AENCTBMEY,
«MPOTMBOMNPaBHOE BO3AENCTBME» HA 3TV 0OBLEKTDI.

C YYETOM 3TUX PEMAPOK N TOr0, YTO A0 HACTOALLErO BPEMEHN Mbl B
NUTepaType He BCTpeyanu npegnaraeMoro nogxoga K npobnemam Ma-
HUMYNMPOBaHUSA fOKa3aTeNbCTBaMu, MO3BOMMM cebe CthopMynmpoBaThb
onpegeneHne nocAaratenibCTea Ha A0Ka3aTe/Ib,CTBEHHYHO VIH(*)OpMaLI,VII'O
N [OKa3aTeNbCTBa B MPOU3BOACTBE MO Yro/I0BHOMY Jefny:

nocazamenbcmeo Ha 00KA3AMENbCHEEHHYI0O UHDOpMauIo/0oKa-
3amenbcmea — ecmuv NOKYUIEHUE 3aUHMEPECOSARNHBIX Ul HA MU 00b-
exmbl (00Ka3amenbCmEeHHY0 UHDOPMAyUIo/00KaA3amenrbCmea) ¢ Yebro
obecneueHuss NPUHAMUS U peanu3ayuy npomugoCmosuell. CrmopoHoll
VeON0BHO-NPOYECCYATbHBIX U KPUMUHATUCTIUYECKUX PEUWEHUTl 8 UHme-
pecax iy, ocyuecmejiArowmux nocieamelbCnmeo, ad maxace ydepofcaHuﬂ
NpOMuUBOCMosAUjeti CIOPOHbL OM NPUHATNUSL U PeaTu3ayuu peuenutl, He
COOMBEMCMBYIOWUX UHMEPecam CYObEeKmMOo8, Mmaxylo O0esimenbHOCHb
0CYUWeCMEIIOUUX.

8§ 3. Bugbl 1 hopMbl nocsAraTenbCcTB
Ha JoKa3aTe/IbCTBEHHYHO NH(OPMaLLMIO
N JOKa3aTe/ibCTBa

B 0CHOBY pasrpaHunyeHust pasniMuHbIX BUA0B 1 hOPM NocsraTeNbCTB
Ha [l0Ka3aTe/IbCTBEHHYHO MHOPMALMIO N A0KA3aTeNbCTBa, MO Hallemy
YGEXEHNIO, B MEPBYHO ouepeb A0/MKHA 6bITb MOMOXKEHA Liefb, KOTO-
PYIO CTaBAT Nepes COBOI NnLIA, YUMHAIOLLME TaKne AesHWS. DTOT Mo-

51 Cm.: MocTaHoBneHwue MneHyma BepxoBHoro Cyna P® «O cyge6Holi npakTu-
Ke Mo Aenam 0 nocararenbCTBe Ha XXU3Hb, 300POBbe U JOCTOMHCTBO PabOTHNKOB
MUANLUN, HAPOAHbIX APYXXUHHUKOB M BOEHHOCY)KALLMX B CBSA3U C BbIMO/IHEHUEM
MK 0653aHHOCTEN MO oXpaHe 06LLeCTBEHHOro nopsaka» (B ped. ot 21.12.1993);
KommeHTapuii K YronoBHOMy Kogekcy Poccuiickoii depepaumu / mog peg.
B. B. Mossikosa. M., 2004. C. 711, 758, 797.
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Cbl/l HAM MPEACTAaB/NAETCA aKCMOMATUYHBIM, 160, KaK U34aBHa N3BECT-
HO, UMEHHO OHa — MOCTaB/1IeHHas nepes, co60li CyObeKTOM AesaTeNbHOC-
TV UeNb — NpesonpeaenseT Bce BO3MOXHbIE BUAbI, POPMbI, CPeACTBA U
Crnoco6bl ee AOCTUKEHNS.

Ecnu roBopuTb 06 3TOM HECKO/IbKO MOAPOOHee, YeM 3TO CAefaHo
B Halleil paboTe paHee (a 6e3 TOro fJanbHelillee Halle nccrefoBaHmne
cTaHoBuTCA 6ecnpegmMeTHbIM), TO, BUAMMO, YMECTHO OCHOBbLIBATLCA Ha
TaK Ha3bIBaEMOI AUXOTOMUN LieNeid.

HanomHuM, 4TO Nog «Lenbio» BOOOLLEe MOHMMAETCA «MAest, OTpa-
XatoLasa notpebHOCTN CyObeKTa U YCIOBUSA UX YLOBNETBOPEHUS, €ro
peLleHne AOCTUIHYTb NPeABUAEHHONO XKelaemMoro pesynbTata CBOel
AEATENbHOCTU M SBMAIOLLASACA PErynsTopoM 3TON AeATeNbHOCTU»®2,
O6was uenb cyobekTa, MOCAraloLWero Ha [40Ka3aTeNbCTBEHHYH) WH-
(hopmauto/foKasaTensCcTBa, CPOPMyIMPOBaHA HAMW B NPESJIOKEHHOM
BblLLIE ONpeAeeHn 3TOro NOHATHS.

[nxoTommnyeckoe feneHne 0603HavaeT AeneHue o6bema NOoHATUSA
Ha [Ba K/acca, ucyepnblBatoLmx BeCb 06beM AeIMMOro NOHATUSA. Au-
XOTOMUS «UCK/THOYAET OLUMOKM, BO3MOXHbIe B MOMTOMUM (feneHune
MO BUAOM3MEHEHNIO OCHOBaHWSA); Y/leHbl AeNIeHNA B Heli NCYepnbIBatoT
06beM [eNMMOro MOHATUA U BCerja UCKYatoT Apyr Apyra Kak noHs-
TUSA NPOTVBOPEYaLLMe; HEBO3MOXHA 3[eCb U NOAMEHA OCHOBaHWSA Aere-
HUA (NOCKO/bKY NPOUCXOAUT He BUAOV3MEHEHUE POOBOIo NpU3Haka,
a NINLLb YTBEPXKAEHME 1 OTPULAHNE BUAOBOTO)... YleHbI AeNEHNs OCTa-
tOTCA Ha OJHOM YPOBHE 06LLHOCTM»,

Hawm, kaK cka3aHo, NpeACcTaBNSeTCs, YTO UCNO/b30BaHWE 3TOr0 Mpu-
emMa Knaccuukaumy 06bLEKTOB MO3BOMUT YMOPALOYUTL Len nocs-
ratenbCTB Ha [0Ka3aTeNbCTBa, YTO, B CBOK O4vepedb, Npefonpesenut
BO3MOXXHOCTW YINy6NeHHOr0 M3y4YeHUs OTAENbHbIX BUAOB OCYLLECT-
B/IEHUNS 3TOV AeATENbHOCTM U CPEACTB, 4/ TOT0 NPUMEHSIEMbIX. U, Kak
CNneacTByve, NO3BOANT NPESJSIOKNTL HeKe 060CHOBaHHbIE PEKOMEH/a-
LMK NO NPOTVBOAECTBMIO NPOTUBONPAaBHLIM NOCAraTe/IbCTBaM Ha [0-
KasaTe/lbCTBEHHYIO MH(OpMaLMio/goKa3aTenbCcTBa ¥ HeTpausaumm
UX NOCNEACTBUIA.

[nxoToMmnyeckoe pasfenieHne Lenein nocaratenbCTBa Ha [OKasa-
TeNbCTBEHHYHO MH(OPMALIMIO 1 JOKA3aTe/IbCTBA MO3BONSAET K1acCUpu-
LLMPOBATb MX CNeayHoLWmUM 06pasom:

52 Kyyenxo B. M. CoupanbHas 3aia4a Kak KaTeropus MCTOPUYECKOro mMatepua-
nm3ma. M., 1972. C. 134.
53 dunocodckas sHUMKoneams. M., 1962. T. 2. C. 24.
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1. CoKpbITMe (haKTa COBEPLUEHNA NPECTYMNIEHNA — CO3AaHNe [0Ka-
3aTe/IbCTB O (PaKTe COBEPLUEHUS NPECTYMNNEHNS HEU3BECTHBIM JINLLOM
(nnuamn);

2. CoKpbITVe (hakTa COBEPLUEHWS MPECTYM/IEHNA ONpeaeneHHbIM
NLOM — CO3[aHVe [OKa3aTe/IbCTB O COBEPLUEHWMN MPECTYN/IEHNS On-
pefeneHHbIM NNLOM;

3. CoKpbITVe (haKTa COBEpLUEHWSI NPECTYMEeHNS ONpeaeneHHbIM
NULOM NpK OTArYaroLLMX 06CTOATENbCTBAX — CO3AaHMe [0Ka3aTe/lbCTB
COBEpLLEHMS NPEeCTYNNeHNs OMpeAeneHHbIM NINLOM NPy 06CTOSTESb-
CTBaX, UCK/HOYAIOLLMX YrOM0BHYIO OTBETCTBEHHOCTb, MO0 NPW CMSAT-
YaroLMX 06CTOATEIbCTBAX.

Kak 370 npefcTaBnseTcs HaM B HaCToOsLLLEe BpeMs, NMocAraTe/ibCTea
Ha [0Ka3aTe/IbCTBEHHYIO MH(hopMaumio 1 (UNn) Ha AoKasaTe/lbCTBa Kak
NonbITKKN (Y4aBLUMECS UN Hey[aBLUMeCs) CO CTOPOHbI 3aUHTepecoBaH-
HOro nuua (rpynnbl 1L, OpraHn3aLmMm) AOCTUXKEHNS TOM U MHOM K3
Ha3BaHHbIX Lief1ei MOryT 6bITb OCYLLECTB/IEHbI B OA4HOM U3 CNEAYHOLLMX
HanpaBeHnid (N B HECKOMbKUX U3 HUX B CUCTEME; B JAHHOM MecTe
HalLein paboTbl 3TV HanpaBneHus ByayT NMPOKOMMEHTUPOBaHbI UCK/IHO-
YMTE/IbHO NWLWb B UNKOCTPATUBHOM NJiaHe, PacKpbIBatoLLEM B CaMOM
KpaTKOM BUfE WX CYLLHOCTb):

) yHuumoicenue 00KazamenibCcmed (00Ka3ameibCmeeHHou uH@op-
Mayuu) 6 yeiom.

MprMepamMm nocsAraTenbCTB Ha A0Ka3aTeNbCTBEHHYHO MH(opMaL Mo/
[0Ka3aTeNbCTBa TaKoro Harpas/eHns SBASHOTCA: (IU3NYECKOE YHUYTO-
YKEHWe NpeaMeTOB, Ha KOTOPbIX B pe3y/ibTare COBepLLEHWs MPecTyne-
HWS BO3HUK/IN MaTepuasibHble Crefpbl; YHUUTOXEHUe MaTepuanos yro-
NOBHOrO fena*, n (Kak caMblil 3KCTpeMasibHbIN BUA NOCAraTeNbCTBa Ha
3TV 00bEKTHI, C KOTOPbIM, YBbl, CTA/IKUBAETCA CNEACTBEHHAA U Cyaeo-
Has NPaKTUKa) NMKBMAALMS HOCUTENEN naeanbHOR nHhopMaLuu;

0) coxpvimue doxkazamenbCmMeeHHOU UHDOPMAYUL/OOKAZAMENbCMEA.

[vana3oH nocsararenbCTB Ha A0Ka3aTeNbCTBa B 3TOM HarpaBneHUn
TaKXXe BecbMa O6LLMPEH: OT COKPbITUS YrONOBHO-PENEBAHTHbIX Npea-

5 /IMEHHO He06X0AMMOCTb HeliTpanm3alLmn Takoro Buaa nocsaratenbCTB Ha Ao-
Ka3aTenbCTBa (B CUAY, KakK NpeacTaBnseTCs, 0CO3HaHWS 3aKOHOAATENEM ero pac-
NpoCTpaHeHHOCTK) Npegonpeaenvna gononHeHue B 2003 1. YTK cratbeld 158-1,
PernameHTMPYHOLLE MeXaHU3M BOCCTAHOB/IEHMS YTOMOBHbIX AES; HalLu Npeao-
YKEHWS 0 LienecoobpasHoOCTL BBEAEHNS CaMOCTOATENbHOM YrO/I0BHON OTBETCTBEH-
HOCTU 3a YHUUTOXEHUE MaTepraioB Yro/loBHOMo Aena byayT 060CHOBaHbI B COOT-
BETCTBYIOLLIEM pa3fene faHHOW paboTbl.
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METOB, OOHApPY)XXEHHbIX Ha MeCTe MPOWCLLECTBMS, MOTEHLMA/IbHbIX
CBMUAeTeNeil 0T BOSMOXXHOCTU MX Aonpoca U T.N. 40 COKPbITUSA afBO-
KaTOM MMEHOLLEIACS Y HEro nHgopmauum, n3obnmyaroLeli ero nogsa-
LNTHOTrO;

B) iuuenue OOKA3amenbCmead CceotUCmed OMHOCUMOCTIU Uiy (i) 00-
nycmumocmu.

FoBopst 06 3TOM Hanpas/ieHWN MocsAraTe/bCTB Ha [OKa3aTe/lbCTBa,
Mbl IMEEM B BUAY He TONbKO BMOJHE NMPaBOMEPHYHO LeAaTe/lbHOCTb af-
BOKATOB MO «0MOPOYMBaHMIO» 3TUX CBOMCTB CHOPMUPOBAHHbIX CMeao-
BaTeNeM [0Ka3aTe/lbCTB, HO M AeVCTBUS CaMuX cnegoBateneid. MpakTu-
Ka MOKa3blBaeT, YTO B pafe Cnyyaes (Yalle BCEro, U3 KOppynumMoHHbIX
Co06paXKeHWin) cnegosateny POPMUPYIOT MX Tak, YTOObl B AanbHel-
LeM cyg 6bin BbIHYX/EH NPU3HaTh 3T JOKasaTe/bCTBa HE COOTBET-
CTBYIOLLMMM YCNIOBUSM UX OTHOCUMOCTU W/ AONYCTUMOCTH;

) mpanchopmuposanie OOKA3AMeNbCMEd, NPUoanue emy 3Ha4u-
Mmocmiu, ydoeﬂemeop;uoweﬁ YKda3aHHvle eblule unmepecsl auya, oxKa-
3b18arOULec0 NPOMUBOOELCIEUe NPOMUBOCIOUEll CIMOPoHe 8 hopme
nocsaeamensbCmea Ha 00KA3amenbCmea/00Ka3amenbCmeeH Y0 UHpop-
Mayuro.

370, NOXayii, Hanbonee pacnpoCTpaHeHHOe HanpasfieHne nocs-
ratefibCTB Ha JoKasaTenbCcTaa. Llenb Takmx nocaratenscTs (Kak, B Npu-
HUMME, 1 N060e ApYroe nocArateslbeTBo Ha MHOPMALIMIO, YUNHSIEMOE
N BO BCEX MHbIX 061aCTAX XKU3HM 06LLECTBA>) COCTOUT B IMLLEHNN f0-
Ka3aTe/IbCTBEHHOW MH(OpMaLuy CBOMCTBA LLe/IOCTHOCTY — ee CyLLecT-
BOBaHWS B HEVCKaXKEHHOM BUAE, HEM3MEHHOM M0 OTHOLLEHUIO K paHee
(DMKCUPOBAHHOMY ee COCTOSIHUIO.

B yronoBHOM e Cyf0npon3BoACTBe 3TO 0603HaYaEeT, Kak Npasuio,
M3MeHEHVeE AONPOLUEHHbIMM NNLAMK paHee AaHHbIX UMW MOKa3aHui, 1
C 3TUMK (haKTaMU Kak CNefCTBEHHAsA, Tak U cyaebHas npakTuka cran-
KMBAETCH BCE Yalle 1 valle;

[1) MPAMOE NI KOCBEHHOE 0bo3HaueHue 00KA3amenbCmEeHHOl 3HA-
YUMOCIU UCKYCCMBEHHO CKOHCPYUPOBAHHOU UHpopmayuu, €€ HAX0X-
[EHNA Ha onpefeneHHbIX peabHO He HOCALLMX ee MaTepuanbHbIX/nae-
a/lbHbIX 06beKTax (4YTO 00YyCMOBUT BOMOXHOCTb WM HEOBXOLMMOCTb
(hOPMUPOBAHKMS Ha ee OCHOBE COOTBETCTBYIOLLEr0 J0Ka3aTeNbCTBa).

% CM.: Hemumxuna B. B. TIpMeHeHWe METO40B ONTUMM3ALIMN NPU aHam3e 1
ynpaBieHnn NHHOPMALMOHHLIMU prckaMu // SKOHOMUKa U MaTeMaTuyeckre Me-
ToAabl. 2008. T. 44. Ne 2. C. 101.
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IMprMepbl TaKNX NOCAraTeNbCTB Ha [0Ka3aTe1bCTBa LLUMPOKO N3BEC-
THbI: OT MogbdpacbiBaHUA Ha MeCTO NMPOMCLUECTBMS NPeaMeTOoB, HOCS-
LWNX cneabl ONpeaeneHHoro nnua, U NPUHYXAEeHUA ML, K NTOXHOMY
0roBOpY WM CaMOOroBOpPY A0 Jayl CBUAETENAMU 3aBEAOMO JIOXKHbLIX
noKasaHuiA, B KOTOPbIX MOATBEPXAAETCA annbn nogo3peBaeMoro/o6sm-
HAEMOTO /IGO0 0OBLACHAKTCSA 06CTOATENLCTBA PACC/eAyeMOro cobbITus
B YXe/JaeMOM 3TOMY 3aMHTEPECOBAHHOMY NINLLY paKypce.

MpakTuka CTanKnBaeTcs U C 60Mee M30LLPEHHBIMU, «TOHKUMM
cnocobamy NpPecTynHOro MaHWNyIMpoBaHUs MHGopMaLnel, C LebHo
npuaaHna e BUAMMOCTU YrO/IOBHO-PeNieBaHTHOM, A0Ka3aTe/IbCTBEH-
HOW MHopMaLmn.

Tak, N0 CkaHAabHOMY fefly 06 OpraHvW30BaHHON NPeCTyMnHOM rpynne, B
KOTOPYIO BXOAWIN HECKO/IbKO MPOKYPOPOB PaioHOB Y aAMUHUCTPATUBHBIX
OKpYyroB MOCKBbI, APYrX OTBETCTBEHHbIX COTPYAHWKOB MPaBOOXPaHUTENb-
HbIX OPraHoB CTOMULbI, CXeMA MPECTYMHbIX JeNCTBUIA, Kak 06 3TOM co06LLMA
CMMW cneposatens Masen Mopsyes, 6bl/1a TakoBa.

BbICKMBaIMCL KOMMaHWM N0 NMPOLaXKe LOPOroi ObITOBOW 1 KOMMbOTEP-
HOIi TEXHVKW, SANTHO ofex bl 1 06yBK. Haxoannuck cknagbl, Kyaa 3aBo3un-
CA 3TOT TOBap. 3aTeM HaBOLYMKW MPUXOLUIN B 0OPEUEHHYHD KOMMAHWIO NOf,
BMAOM MOKynaTenei 1 nofyyanu ee peKBM3nUTbI U OTTUCKM Meyateid. cnonb-
3yS UX, CMELMannCTbl M3roTOBNANN (hanbLUMBbLIE MeYaTy, HaknagHble U cHeTa-
(haKTypbl, Ha KOTOPbIX CTaBWIMCh MeYaTyt PUPM-XKEPTB.

3TN JOKYMEHTbI MOA6PachIBa/INCh B BbIOPAHHYIO «HA 3aK/laH1e» Komna-
HMIO, @ MOKE M3bIMA/IUCL Ha CKMlafax BO BPeMsi 0BbICKOB «CBOMMU» Onepa-
TUBHMKamu 13 Ob3lMa. «O6HapyXvB» NoAOPOLLEHHbIE 3apaHee NoAAeNbHbIe
JOKYMEHTbI, CK/Mafibl OnevaTbiBa/in, a TOBap BbIBO3W/IN KakK KOH(UMCKaT. YTo-
NOBHble [ena, Bo36yxXJaemble Mo 3TUM «(hakTam», cpasy Moc/e pacnpogaxm
TOBapa Noj, pasHbIMK MpesnoraMu NpUocTaHaBIMBaIUCL™.

Hanbonee CNOXHLIMW [ BbISBNEHWS U paccnefoBaHNs BUaaMy
TaKoro poga nocsraTeNbcTB Ha [0Ka3aTeNbCTBa ABNSETCS, AyMaeTcs,
CO3/laH1e 3aMHTEPeCoBaHHbIM MLOM (TMLAMM) KPUMUHANBHBIX UHC-
LIEHVPOBOK, KOF/a Yro/oBHO-PeNieBaHTHas!, [0Ka3aTe/lbCTBEHHasA UH-
(hopmMaLysi UICKYCCTBEHHO CO3AaeTCs 3aMHTEPECOBAHHbLIMW B TOM /-
LamMu.

MoA, MHCLEHVPOBKOV B pacCMaTpyBaeMOM HaMii 3HAYEHUU 3TOro
MOHATMS NOHUMAETCS «CO3AaHNe 06CTAHOBKM, He COOTBETCTBYHOLLEN

% CM.: Bozoanos B. TpoKypopckas fons — B 0cobHsike // Poc. raseta. 2009.
28 mions.
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(haKTUYECKN MPOM3OLLEALLIEMY HA 3TOM MECTE COObITWHO, YTO MOXeET
[OMNOSTHATLCA COrNacyeMbIMI C 3TO 06CTaHOBKOV NMOBEAEHUEM U NTOXK-
HbIMW COOBLLEHNAMM KaK UCMONHUTENEN UHCLEHUPOBKM, Tak 1 CBA3aH-
HbIX C HUMW NN,

Mpwv 3TOM B 3aBUCUMOCTI OT LieNIN, NOCTaB/IEHHOI Nepes, cob0i «MH-
CLIEHMPOBLLMKOM», 3TO MOXeT ObITb MHCLEHMPOBKA Kak He MpecTyn-
HOro COObLITMS (4TO Ha NPAKTUKE BCTPEYaeTCs Yalle), Tak U NpecTyn-
neHuns (0T MHCLEHMPOBKN M3HACWUI0BaHUSA, pasboimHOro HanageHus u
TOMY NOAO6HBLIX MPECTYNHbIX HACU/IbCTBEHHbIX AEAHWIA 4O YrON0BHO
HaKa3yemol MHCLEHNPOBKM NOMYYEHNSt AO/MKHOCTHBIM NIMLIOM B3SITKM
W KOMMEPYECKOro noakyna)e.

3aBepLuas pacCMOTpPeHVe 3TOr0 BOMNpoca, cpasy crefyeT OroOBOPUTb-
CA: AA/IEKO HE KaXa0e NPOTUBOAECTBME B YTONOBHOM CYA0NPON3BOS-
CTBE, B TOM YKMC/Ie NOCAraTe/IbCTBO Ha J0Ka3aTeIbCcTBa, MPOTVBOMPaBHO
W/MNN HOCUT HeraTVBHbIV XapakTep, HeraTMBHO Mo CBOel CyLHOCTU.
MMEHHO 3TOT aTpUBYTUBHbLIA NPU3HAK, AyMaeTcs, B MEPBYI0 04epeib
[O/MKEH ObITb MOMOXKEH B OCHOBaHWE [afibHEMLLe AUXOTOMUYECKON
Knaccuukaumm paccmaTpyBaeMoro SIBfieHWs: NPOTUBOMNPaBHOCTb —
MPaBOMEPHOCTb (HEHaKa3yeMoCTb, LONYCTUMOCTb) MOCAraTeNnbCTBa Ha
[0Ka3aTeNbCTBa.

KOoHeuHo ke, aenas Takoi BbIBOA, Mbl B MEPBYH O4Yepedb MMEEM
B BUAY [eATeNbHOCTb He CTONbKO MOfL03peBaeMoro/o6smMHsAemMoro (06
3TOM peyb MOWAET Aasee), CKOMbKO afiBOKaTa — 3allMTHUKA nLa, Nog-
BEpraroLLerocs yrojoBHOMY MpecnefoBaHnto. A OHa BO MHOTMX Cry-
yasx COCTOMUT MMEHHO B MOCTaHOBKe MOL COMHEHME OTHOCMMOCTU W
A0NYCTUMOCTW MHGOPMaLMK, UCNONb3YyeMOW ANns 1306nnYeHNs Nog-
3aLMTHOTO 1 060CHOBAHHOCTY MHKPUMWUHUPOBAHNS eMY COBEPLUEHUS
NpecTynneHuns.

B cmny NOBbILIEHHOMR 3HAYNMMOCTI U3YHeHMS 3TOr0 BONpPOCa B KOH-
TEKCTe TeMbl HaLlero 1CcneaoBaHns LenecoobpasHo Ha HeM OCTaHo-
BUTLCS MNOAPOGHEe.

S peaxun P. C. Kypc KpyuMuHanuctmku. M., 1997. T. 1. C. 372; 06 3TOM CM.
TaKke: Hukonatiuyk 1. A. COKpbITE NPECTYN/EHN Kak hopMa MPOTUBOAECTBMA
paccnegoBaHunio. M., 2000. C. 62-75; Jemenmoes B. B., Cmenanos B. B. VIHCLe-
HWPOBKa NPECTYMN/IEHNA: CYLLIHOCTb U METOAbI packpbiTua. M., 2009. C. 60-83.

58 CMm. aToM: O6pasyos B. A. VIHCLEHUPOBKA B KPUMUHANBHOM, OnepaTyiBHO-po-
3bICKHOI 1 CNefCTBEHHON NpakTuKe. AKyTCK, 2005; @adees B. M. PaccnefoBaHune
KPUMUHAIbHBIX MHCLEHMPOBOK. M., 2007.
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3.1. Adsokam-3auwumHuK Kakx cydsexm
dKCmpanonAUUU U UHMeEPNPemayuu
00Ka3amestbCMmeeHHOU uHghopmauuu u 00Ka3amesibecme

MpakTnyeckn B NO60A paboTe, MOCBALLEHHON MPEOAONEHMIO
NPOTMBOAENCTBUSA B YrONOBHOM cynonpom3sogcTee (3. Y. babaesoi,
A. ®. BonbliHckoro, HO. M. MNapmaesa, B. H. KaparoguHa, . A. Huko-
naiivyka, B. B. TpyxaueBa, H. . 46nokoBa 1 ap.), B Ka4ecTBe 04HOro
3 OCHOBHbIX CyObEKTOB TaKOro MPOTMBOAENCTBUA Ha3blBaeTCs afBo-
KaT-3aLMTHUK. V1 roBopuTCa 06 3TOM, OTMETHMM, YalLe BCEro C HECKPbI-
BaeMbIM paszgpakeHneM®. Tak e nonaratoT M 3Ha4YMUTeNbHas YacTb
npaBonNpUMeHNTENEN.

K npumepy, no oannvim P. L1l Ocunsna, wemseepmos OnpouLeHHbIX UM
credosamerell, NPOKYPopos u cyoell 8 Kauecmee 0CHOBHLIX CYObeKMos
npomueodeﬁcmeuﬂ UX 0esmenbHOCMU HA3600U UMEHHO adeokamoem.
EcmecmeeHHO, unmo 6 maxKux Cayddsiax pedb uoem o He2amueHoM 6JIUs-
HUU a0soKkama Ha peaiuzayuro yeojil06H0c0 npecxzedoeamm uocywecm-
6/1€HUsL NPABOCYOUSL.

CnpaBegnMBOCTM pagy OTMETUM, YTO OTAe/NbHbIE YYeHble, B YacT-
HocTU A. @. BO/IbIHCKWiA, 06paLlaloT BHUMaHWe Ha TO, YTO Npy 3TOM
«HE0OX0AMMO YUYMTbIBaTb, YTO HEKOTOPbIE AeACTBUSA NOL03PEBAEMOTO
(06BMHSsIEMOrO), €r0 aBoKaTa, 6/IM3KNUX POACTBEHHUKOB, greure 60c-
npunumaemvle KakK NPOTUBOAENCTBME pacc/efoBaHNI0, (DaKTUYECKM
NpeACTaBAOT CO60M peanu3almio UMW KOHCTUTYLIMOHHBIX NpaB Ha
3alUmMTy OT Yron0BHOIO NpecnefoBaHna»®2,

% Dxempanonsayus — PacnpoCTPaHeHNe BbIBOAOB, MOYYEHHbIX 13 HabMHAEHWUIA
Haf, OLHOV YaCTblO SB/IEHMS, Ha APYTYHO ero YacTb; HaXoXaeHWe Mo psgy AaHHbIX
3HauYeHIA (hYHKLMN JpYTX ee 3HAUYEH, HAXOAALLMXCA BHE 3TOr0 psAga. ViHTepnpe-
Tauus — TONKOBaHVie, PacKpbITUE CMbIC/IA YEro-116o, pasbsCHEHNS TOrO U UHOTO
TekcTa (BonbLUOV TONKOBLIV C/I0Bapb PYCCKOro Asbika. C16., 1998. C. 1518, 396).

0 «ABOKAT, — Hanpumep, cTporo npegynpexgaaet HO. M. Mapvaes, — He JO/KeH
MOACTPEKATb CBOEr0 NMOA3ALLMTHOTO KO HKn» (Iapmaes FO. ABOKAT He AOMKeH NOA-
CTpeKaTb CBOEro NoA3alimMTHOro ko mku // Poc. toctuupms. 2003. Ne 7. C. 61-62).

51 CM.: Ocunsan P. I1I. KpUMUHAIMCTUYECKIME acneKTbl NPeoLoeHns NpoTUBO-
[elcTBNS paccnefoBaHWIo NPecTynaeHN Kak CoOCTaBHas HacTb CNeACTBEHHOM Aes-
TeNIbHOCTK : aBTOped). Auc. ... KaHA. ropud. HayK. KannHuHrpag, 2009. C. 11. Mo
HaLL1M >Ke HabMoAeHNAM, TaK CHATAET 3HaUUTENIbHO GO/bLLIEE YNCNO ITUX LOMK-
HOCTHbIX /1L,

2 Bonwvinckuti A. @. CTPYKTYPHO-COfEPXKaTeNbHbIA aHan3 NpoTUBOAENCTBUSA
paccfiefjoBaH/IO Kak coumansHoe seneHve // MNpakTuyeckoe 3aKOHOMCKYCCTBO.
2007. Bein. 1. C. 97.
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[elicTBuTtensHo (Bygem peanuctamn), yvacTue afBoKaTa-3alymT-
HMKa B YrO/IOBHOM CyA0MNPOM3BOACTBE C CaMbIX HauaslbHbIX €ro cra-
ANl — ¢ BO36Y)XXAEHNS Yrof0BHOIO fefla B OTHOLUEHUW KOHKPETHOro
NnLa, 3ajepXxaHns Nofo3peBaeMoro, npeabsBieHNs 06BUHEHUS, a
TaKXXe BO3MOXHOCTb A/ CBUAETENS ABKWU Ha AOMNPOC CO CBOUM aj-
BOKaTOM — MHOFOKPaTHO YCNOXHWUAN NPOLECC paccnefoBaHMs npe-
CTYMNEHWA. A eCnn y4uTblBaTb, YTO Ha NpaKTWUKe afBOKaTbl, YBbI,
3a4acTyt0 MCNOMb3YIT AN 3aWWTbl CBOMX K/MEHTOB BeCbMa COM-
HUTENbHbIE C TOYKM 3PEHUS 3aKOHA M HPABCTBEHHOCTW CpeLCcTBa U
nprembI®®, To, Ha NepBbIli B3rNs4, Takas TOYKa 3peHns 60/bLIMHCTBA
KPMMMHAIMCTOB Ha [eATeNIbHOCTb afjBOKATOB MpeAcTaBnseTcs on-
paBAaHHOM.

Mol e y6eXKaAeHbl, YTO MPOTMBOAENCTBIE 3aLLMTHUKA YTONOBHOMY
npecnefoBaHNI0 CBOErO KIMEHTA He TO/IbKO MPaBOMEPHO, HO U NMPUH-
UMNManbHO HeobX0AMMO ANS Haf/eXallero BbINOHEHUS afBOKa-
TOM €ro yrosioBHO-npoLeccyanbHon yHKUMKN. CKaxem bonbLue: 6e3
TakoBOro MPOTMBOAENCTBMA HEBO3MOXHA peanv3alns 0CHOBOMONa-
ratoLero npvHUMna COBPEMEHHOIO YrosI0BHOMO CyA0NPOM3BOACTBA,
MpVHUMNa COCTA3aTe/IbHOCTU CTOPOH; MHBLIMW CI0BaMK, MPOTMBO-
AEeiCTBME B HEM 3a/10)KEHO TEHETUYECKM, 6ONee TOro, MOXHO CKasaTb,
[aXe NMHIBUCTMYECKN (HAMOMHWUM, YTO B PYCCKOM fi3blKe MOHATUE
COCTA3aHUA, COCTA3ATENIbHOCT UMEET CNeaytoLine 3HaYeHNs: «Cno-
pUTb, CNOPOBaTh, 60POTLCS, MPOTMBOOGOPCTBOBATb, TAraTLCA, CTapaTb-
CA OCUNUTb, BCTYNaTb B MpeHue, B 60pb0y, B CNOp, B pacnpro»®*).

Takunm 06pa3oM, COCTA3aTENIbHOCTb M3HA4abHO NpeanonaraeT npo-
TNUBO6GOPCTBOBaHME, NPOTUBOAENCTBUE COCTA3AIOLLMXCA CTOPOH B pea-
NN3aLMN KaXKA0M M3 HUX CBOEN YronoBHO-NPOLECCyaNibHOM (hyHKLUN.
Be3 3T0ro NpUHLMN COCTA3aTeNIbHOCTY TEPSET CBOE 3HaYeHWe, OCTaeT-
CA NMLUb YrONOBHO-MNPOLIECCYabHbIM /I03YHIOM.

[leno B MIHOM — B ONYCTUMOCTU CPEACTB, MPUMEHSEMbIX ANS «MpPO-
TNBOGOPCTBOBAHMS», «PacMpu» B 3TOM COCTSI3aHUN.

8 Cm. 06 aTom: baes M. O., baes O. . Bonpocbl 3aluTbl OT 06BUHEHUA C
TOUKW 3PeHNs NPO(eCCUOHabHBIX YYACTHUKOB YrOMI0BHOMO CyA0NpPOu3BoACTBa //
MpaBoBas Hayka 1 pethopmMa HopuANYecKoro obpasosaHus. Boin. 8: 3awyra npas v
cB06OA, rpaxxaaH. BopoHex, 1998.

6 Jlane B. M. TONKOBbI CNOBapb XXMBOFO BE/MKOPYCCKOrO A3blKa : B 4 T. M.,
1991. C. 280.
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Onyckas 34ecb AanbHEMLLYI0 apryMeHTaLUmo%, Mbl nonaraem, 4To
npomugooelcmaue ad8oKama-3auumHUKA Y20l08HOMY Npeciedosa-
HUIO NOO3AUWUMHO20 eCMb YMBIUIEHHAS €20 0essmenbHOCIb (Oeticm-
sus, besoelicmaue) ¢ Yeabio 3aKOHHO20 U OONYCMUMO20 80CNPensim-
CMBOBAHUSL CPEOCMBAM, Memooam Gopmuposanus u odvemy yeono6-
HO20 Npecied08aHusl, KOMOPoe OCYWECMEISemcs. 6 OMHOWEHUU e20
noozawumnoeo, u obecneuusaowas npuHsmue 000CHOBAHHO20 U
CNpaseonuBo20 KOHEUHO20 peuletus no Y20i08HOMY 0ei).

COBepLIJeHHO o4yeBMAHO, YTO Takoe I'IpOTI/IBO,qGVICTBVIE Yrosn0BHO-
My MNpPecnefoBaHNiO NOA3ALLMTHOTO CO CTOPOHbI aABOKaTa-3alUTHI-
Ka, BO-NEPBbIX, HOCUT MPEUMYLLECTBEHHO UH(OPMALIMOHHbIA Xapak-
Tep, XapakTep MaHeBPUPOBaHWSA 0Ka3aTe/IbCTBEHHOM MHopMaLmeli 1
[10Ka3aTeNIbCTBaM, BO-BTOPbIX (1 3TO B CU/Y NOBbILLIEHHOW 3HAYMO-
CTU OTPAXXEHO B NPeaI0XKeHHO AedHULMM), AOMKHO OCYLLECTBNSATD-
CA Nullb HE npoTmBopevallMn 3aKOHY U 3TUYECKN 6e3y|'|pe‘—|Hb|M|/|
cpeacTteamMun m crnoco6amu.

L{env makoeo npomugodeticmaus — e bopboa ¢ Npasocyouem,; a npo-
mugodeticmaue yeoi08HOMY NPecied08aHUI0, 0abbl UMEHHO npasocyoue
(npasvlii cyo) 6 OMHOUEHUU NOO3AUUNHOZ0 BOCHIOPHCECHIBOBALO.

370 camo Mo cebe HeOCMopPKMOe MOJMOXEHNE MOPOXKAAN0 U Npo-
OO0/MKaeT NopoXaarb MHOrOYMCNEHHbIE ANCKYCCUM O NPaBOMEPHOCTU
n HpaBCTBeHHOVI AonyCTMMOCTUA «MaHEBPUPOBaHUA» aiBOKaTaMn [0-
Ka3aTe/ibCTBaMnN U ,ﬂ,OKa3aTe}'|bCTBEHHOl7| VIH(*)OpM&LI,VIGVI, JKCTpanon-
poBaHNA N NHTEPNPETUPOBaHNA X B CBOUX LUENAX, B NMPUHUWUMNE N B
Pa3NYHbIX 3aLUTHBIX CUTYaLUsX, B YaCTHOCTK, O ee npeaenax.

MHorue u3 Takux [AUCKYCCUMOHHbIX Npobnem Oblny B CBOE Bpems
0603Ha4YeHbl N3BECTHLIM OTEYECTBEHHbLIM mpoLieccyanmctom H. H. Mo-
NSHCKMM B pa6oTe «[MpaBaa v NoXb B YronoBHON 3aluTe»®, Mpue-
[IEHHbIE B Hell Ka3yChl 13 NPO(ECCHOHALHO eATENbHOCTM MO Yro/oB-
HOIA 3alnTe U aBTOPCKNE UX PELLIEHNA B 60MbLUMHCTBE CBOEM HE TO/MbKO
He NOTepsNM akTyanbHOCTU, HO U NPUOBPENK eLle GO/bLLYH OCTPOTY
AN COBPEMEHHOIA af]BOKATCKOI MPaKTWKW. B npeancnoBum K penpuHT-

% CM.: Baee M. O., baes O. A. TpOTMBOAENCTBYE aABOKaTa Yro/0BHOMY Mpe-
CNefoBaHMI0 NoA3aLLMTHOrO (MpoLeccyanbHas HeM30eXXHOCTb 1 Npeaensl 4onyc-
Tumoro) // PaccnegoBaHve M NPOTVBOAEMCTBME EMY B COCTA3aTe/IbHOM YrO/0B-
HOM CyZ0MPOW3BOACTBE : NPOLecCyasbHble U KPpUMUHANUCTUYECKME BONPOCHI. M.,
2007.

8 [Tonanckun H. H. TpaBaa U NoXb B YroM0BHOM 3awimTe. M., 1927,
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HOMY BOCMPOW3BEEHNIO 3TOr0 U3AHWUS Mbl B35/ Ha Ce6si CMENocTb
BbICKa3aTb CBOE MHEHWME MO HEKOTOPbLIM K3 000CHOBaHHbIX B HEM Te3n-
COB 1 PELLEHNI0 aBTOPOM OTZAE/bHbIX CHOPMYNIMPOBAHHBIX BOMPOCOBY.
OTO MO3BO/AET B KOHTEKCTE |/|3yl4ae|v|0|7| 34eCb TEMbI /IALLUb NMOBTOPUTb
Te HalLV PacCyXKAeHWs Mo NocTaBfeHHbIM H. H. MonsHcKuM npo6re-
MaM, KOTOpbIE KaCcatoTCA AOMYyCTUMOCTN MaHEBPWUPOBaHWA afBOKaTaMn
[I0Ka3aTe/IbCTBEHHON MH(opMaLMelt 1 10Ka3aTeNIbCTBaMN KaK TaKOBbl-
MW. ByieM OTKPOBEHHbI: MO GO/MbLLOMY CYETY TakKoe MaHEBPUPOBaHME
NPeACTaBnAET COOO0M He UTO MHOe, KaK HeKue Mocsrate/bCTea Ha 3Tu
06bEKTBI, HA TO, KaK OHW C(HOPMMPOBAHBI U MHTEPMPETUPYHOTCS NLLAMY,
OCyLEeCTBAAKOLWMMIN YTONI0OBHOE NpecneaoBaHme noasallnTHoro, 1, B KO-
HEUHOM cHeTe, NPeACTaBNAOT COBOI NX afBOKATCKYHO SKCTPANONALMIO.

Ham ne npedcmasnsemces 6eccnopuvim mesuc H. H. [loaanckozo o
MoMm, Ymo 3auWumHUK «He 6npase CO3HAMENbHO 310YNOmMpedIsAms mem,
umo cydy me unu opyeue 00Ka3amenbCmed uiu 06cmosameibcmea He-
uzgecmuvly (c. 49)%.

O[fiHaKo UNNOCTPUPYET ero aBTop CReytoLUM NpUMepoM: «Ecnu,
Harnp., Cyay HEN3BECTHO, a 3alUUTHUKY M3BECTHO, YTO NPECTYN/IEHNE, B
KOTOPOM 06BUHSIETCS NOACYAUMBIIA, IBNSETCS AN HETO PELIMAVBOM, TO
OH He Brpase CoobLMTL 06 3TOM Cy/y, HO OH PaBHbIM 06Pa30M B 3TOM
C/y4dae He BrpaBe CCbl1aTbCA B CBOUX 00BbACHEHUSAX nepen cygom Ha
6e3ynpeyHoe NPOLL/Ioe NOACYAMMOro» (TaM Xe).

Ho pasee ymonuaHvie 06 M3BECTHbIX 3aLLWTHIKY KOMMPOMETUPY-
rownx noas3anTHOro (*)aKTaX He ABIAETCA, B CYLLHOCTU, NCKaXKEHNEM
AeVICTBMTeﬂbHOFO MONOXXEHUA BeLLI,em, COKpbITMEM A0Ka3aTe/IbCTBEH-
HO MHopmaummn? He 6yaem nyKaBUTb — SBNSETCS.

He cnyyaliHo, uTo B 3TOM e paboTe H. H. MonsHCKuiA coBepLUEHHO
BEPHO OTMeEYaeT, YTO afiBOKaT BbIXOAUT B Cy[ HE B Ka4e€CTBE Iallaras
NCTUHBbI. V1 noToMYy, Ha Hall B3rnia, U yMON4YaHue, n 6onee aKT1BHOE
onepupoeBaHne aABOKaTOM A1 OCYLLECTBNEHNA 3alLUNTbI CbaKTaMI/I He-
0CBE[JOM/IEHHOCTU CNEACTBUS U Cyla 06 OTAe/MbHbLIX 06CTOATENbCTBAX
hena n NIMYHOCTKU NoA3alMTHOro NPeacTaBnATCA TAKTUYECKU N 3TU-
YECKM AonyCTtuMbIMN.

%7 Mpeamncnosye HaNnUcaHo coBMeCTHO ¢ M. O. baeBbIM (cM.: [Horsnckuii H. H.
MpaBga v NOXb B YrOOBHON 3alyuTe. PeMpUMHTHOE BOCMPOW3BEAEHME U3aaHWs
1927 roga. BopoHex, 2003).

6 3necb 1 ganee AaHbl CCbINKM Ha CTPaHMLbI YKasaHHOM paboTbl H. H. MonsH-
CKOro; aBTOpCKas opdorpaus 1 NyHKTyaLus COXpaHeHb!.
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B mo oice spems, 6 npamoii ceasu ¢ paccmampuéaemvimM 80NPOCOM
Xomenocy Obl HANOMHUMb 6 BbICUIECI CMEeNneHu HAM UMHOHUPYIoujUe
cnosa «icenesnozo kanyiepa» Ommo gon Bucmapra: «Bcro npaedy
CKa3amv HEBO3MONCHO; HO 6Ce, CKA3AHHOE NUYHO MO0, 00NHCHO
Ovtmb npasdoit»®.

Mooicem nu adsokam ucnonb308amy OJis 3AUUMbL QOKA3AMETbCMEA:
a) 3a6e0o0Mo 01 He20 HedocmosepHble U 6) 00CMOBEPHOCHIb KOMOPBIX
on1s Heeo comnumenvra? — CTaBUT Npobnemy H. H. MonsHCKuiA.

Mpwn OTBETE Ha 3TOT BOMPOC aBTOP B MepByHD odepedb Hopmy/u-
pyeT BecbMa YoeauTeNbHble NMOCTYNaThl, KOTOPbIE, AYMAETCS, AO/MKEH
YUMTbIBaTb aflBOKAT, y4acTBYA B [JOKa3blBaHWM MO YrOMIOBHOMY feny, 1
B HacTosLLee BpeMs: «He MOXeT 6bITb, pa3syMeeTcs, COMHEHWS B TOM,
4TO aABOKaT [LO/HKEH CaMbIM pPeLunTeNbHbIM 06pa3oM 0TKa3aTb CBOEMY
K/VEHTY B 3alLiMTe ero Mpu NOMOLLYM 3aBEIOMO /151 3alUMTHIKA Hea0-
CTOBEPHbIX [0Ka3aTeNnbCTB. ECM Obl 3aWMUTHUK 3adBUT Nepes CYLoM
XO[]aTaliCTBO O BbI30BE CBUAETENS, O KOTOPOM €My M3BECTHO, UTO OH
OyneT [aBaTb JIOXKHbIe NMOKasaHWsi B MOJb3y MOACYAUMOrO, TO OH TeM
CaMbIM COAEVICTBOB&I’I Obl COBEPLUEHNIO MPECTYN/IEHNA JDKeCcBUae-
TeNbCTBa W, ClIefoBaTe/IbHO, He TO/IbKO BCTYNWA Obl B MPOTMBOPEYME C
ﬂpOdJECCVIOHa.ﬂbHOVI 3TUKOW, HO 1 OKa3ancs Obl caM BMHOBHbLIM B MO-
cobHuYyecTBe JOKEeCBUAETE/NLCTBY. PaBHbIM 06pa30|v|, ecnn 3alUTHUK
NpeacTaBnseT Cyay 3aBefoMO MOLI0XKHbIA AOKYMEHT, TO OH COBepLUa-
€T MPecTyn/eHne ncnosb3oBaHNA NOANOXHOIoO AOKYMEHTa, €CNN 3a-
KOH 06LMM 06pa3oM MpeayCcMaTpyBaeT, Kak NPecTyrnieHne, UCMob-
30BaHVe NOLN0KHOIo JOKyMeHTa» (C. 61-62).

V3naras cBoe MHeHVe no BTopoMy Bonpocy, H. H. MonsHckuia o6oc-
HOBbLIBAET MOJI0XKEHMNE, CYLLLIHOCTb KOTOPOIo TakXKe, AyMaeTCA, ABMAETCA
BEPHbIM NMOAXO0A0M K Pa3peLLeHmnio paccMaTprBaeMoro Kasyca u coBpe-
MEHHbIMU afiBOKaTamu. Ecnm oKa3aTenibCTBO TO/IbKO NPeACTaB/IAETCA
3aLUMTHUKY COMHUTENIbHBIM, «OH He TO/IbKO MOXET, OH 0653aH ero Bbl-
[BVIHYTb, €C/I1 TO/TbKO NPOTWB 3TOrO HE rOBOPAT CO0OPaXKEHNS, OTHO-
cAlmMeca yXXe He K 3TUKE, a K TaKTUKE 3alUThbl. Ecnn Cyabs 06s13aH
onpa.aaTb MOACYANMOr0, Kak Gbl HU BbIIN CEPbE3HbI OCHOBAHMS /1
NPeAnoNOXeHNs ero BUHOBHOCTUM, TO 3aLMTHUK 0053aH BbIABUHYTb
B NONb3y NoACyaMMOro BeCb apCeHasl A0Ka3aTe/ibCTB, BK/O4Yasn (eCfIVI
TO/IbKO 3TO COOTBETCTBYET MHTEpecam 3alluThbl) U Te, KOTOpble fatoT
noBoj npeOnOJzazamb, YTO OHN HEAQOCTOBEPHbI, N UCK/TKOYaA TO/IbKO TE,

® Bucmapr O. MeMyapbl Xene3Horo kaHuiepa. M.; CI6., 2003. C. 428.
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OTHOCUTENbHO KOTOPbIX OH 3Haem, YTO OHWU HEAOCTOBEPHbI, MPUYEM
— NPW 3TON KnaccupuKaLm LOKa3aTeIbCTB — OH JO/HKEH NOMHUTb, KaK
Maio onpejeneHHa rpaHula Mexay “sHatb” 1 “npegnonararb”... OH
0053aH NpeLCcTaBnUTb Cydy Te AOBOAbI, KOTOPbIE FOBOPAT B NO/b3Y A0-
CTOBEPHOCTU [l0Ka3aTeNbCTBa, Kak Obl CaM OH HM COMHEBASICA B €ro [10-
CTOBEPHOCTK, 16O Cyf BrpaBe 0XXMAaTb OT CTOPOH, YTO OHW COBOKYM-
HbIMU CUMaMKU NPeACTaBAT eMy BCe fJaHHbIe U U3N0XAT eMy BCe CO06-
PaXeHWS, HYXKHbIE /15 BCECTOPOHHEN OLEHKMN A0Ka3aTenbeTs» (C. 63).

Cregytoulas npobnema, KacaroLascs WCnosb3oBaHWS a[BOKaTOM
[0Ka3aTeNbCTBEHHON MH(opMmauun, chopmynmposaHa H. H. Monsk-
CKUM TaK: moorcem iU a080Kam UCNONb306aAMb Olsl 3awumsl me uiu
0pyeue cpe()cmea HecMomp:s Ha HedcelaHue Kiuenma, ymoobbl oHuU
ObLIU UCNONIL306AHBL?

3ameTum, 4TO 1 3Ta NPo6IeMa UCKNIOUNTENBHO aKTyaslbHa 415 yro-
NOBHOM 3aWWThl B HacTosLee Bpems. MpefenbHO 3a0CTPUM ee Ha He-
CKONbKMX MpUMepax 13 afBOKaTCKON NPaKTUKX MNOCNEAHNX NET.

THoozawumuwlii coobwaem adgokanty, Ymo UHKPUMUHUPYEMOE eMY
U3HAaculoeaHue OH He noJIbKo He coseplual, HO U He MOoc COeepuiluniy,
makK Kak Aeisemcs UMnomeHmom (6 OpyZOM caydae — comocekeyatuc-
MOM), HO NPU IMOM 0208apueaen, NPeoynpeicodaenm ad8oKamad, Ymo He
aecenaem, umobwl Smu C6e0eHUS UCNOTIb3068ANIUCH npu eco sawume.

Knuenm npusnaemcst adgokamy, umo UHKPUMUHUPYEMOE eM)y npe-
cmynienue (6 00HOM cayuae kpaoicy, 6 opyeom JTII, nosnexuiee msidic-
Kue nociedcmeusl) 6 OeticmeumenbHOCmU COBEPUIUIO OU3Koe emy
JUYO, A OH UL COZHAMENTbHO «bepemy» Ha cedsi e20 GUHY.

MoHMMas BCHO HEOAHO3HAYHOCTb paspeLLeHmst STUX CUTYaLWiA, 0Co-
GeHHO BTOPOM M3 HUX C YYETOM M3BECTHOrO MMMepaTuea, chopmynu-
POBAaHHOIO B MOMOXeHUM CT. 6 ®3 «O6 aABOKATCKOW AesATeNbHOCTH
1 agBokatype B Poccuiickoii defepauymn», Mbl BCe Xe CKIOHAEMCS K
MHeHuto H. H. IMonaHckoro: «Koraa KNneHT 0KasbIBaeT A0Bepue afBo-
KaTy, npegnaras emy B3sTb Ha Ce0s 3aluTy, Noj, YCOBMEM HEUCNO/b-
30BaHus TOr0 UM APYroro AoKasaTenbCTBa, 3aUTHUK rpy6o 310ynoT-
pebun 6bl OKa3aHHLIM eMy JOBEPUEM, eCN Obl, B3SIB Ha Ce6S 3aLLMTy,
HapyLn ycnosue. OH MOXET 0TKa3aTbCA OT 3allnThl, HO, pa3 B3fB ee
Ha cebs, OH Y)Xe He MOXET M3MEeHWUTb CBOEMY COI/IacuIo He npuberarb
K TOMY WUAW ApYyroMy CPeacTBy 3alimTbi» (C. 64).

W eLwe ogHy npobniemy (13 BCEro Ynicaa MHOTOYUCIEHHBIX NPO6/eM,
CBSA3aHHbIX C MaHEBPMPOBaHMEM afBOKATOM A0Ka3aTe/lbCTBEHHON WH-
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thopmaLeid) B Cuny ee MOBbILLEHHON 3HAYUMOCTU Mbl HE MOXXeM 060IA-
TU N He BbICKa3aTb CBOEr0 MHEHMSi O BO3MOXHbIX HarnpaB/ieHusX ee
YI0BNIETBOPUTE/ILHOIO paspeLleHns B JaHHOW YacTu HaLlero uccneso-
BaHuA (B pabote H. H. NonsHckoro oHa He paccMatpueanack). Cutya-
LMK, B KOTOPOIA 3Ta Npo6/1ieMa BO3HUKAET, MOXXHO ONMCcaTb ey LM
06pa3om. K adsoxamy 3a okazanuem iopuoudeckoll NoMowu oopawa-
emcs Juyo, cosepuiusiiee npecmynienue, K dnomy epemeHu ocmaro-
uieecst 1amerHmmnsimM, Uil 6 C64A3U C KOmopobim 0066pum€ﬂb Haxooumcsi
8 po3vicKe, AUbO IUYo, 3amblcausarouiee uiu (i) no02omasiuearuee
coeepulenue npecmynjieHusl.

Ha Hall B3rnsg, ecniv afBoKaty CTaHOBUTCA U3BECTHO O (haKTe yxke
COBEPLLEHHOr0 MPEeCTYN/IEHUs, TO HWKHUM MpPeaenoM LonyCTUMOCTU
OKa3aHusi UM H0pUANYeCKOl NOMOLLM OBEPUTENIO BbICTYMAKOT OFpaHu-
YeHWsi, Hanaraemble Ha Hero (Kak, BNpoyeM, Ha S1t060e UHOe L0, He
Mo/b3yHLLeecH POACTBEHHLIM UMMYHUTETOM) CT. 316 YK, npegycmar-
pUBAIOLLIEN OTBETCTBEHHOCTL 3a 3apaHee He 06ellaHHOe YKpbIBaTe lb-
CTBO 0CO60 TSXKMX NPECTYM/IEHWIA.

HanoMHUM OTZe/bHble 3Ha4YMMble B KOHTEKCTe paccMmaTpuBaemoit
Npo6/siemMbl 3/1eMeHTbI COCTaBa 3TOr0 npecTynneHns. C 06LEKTUBHO
CTOPOHbI, 3apaHee He 06eLaHHOe YKPbIBATEe/IbCTBO BK/OYAET B CeOS
[EeSHNA, KOTOpble MOFYT ObITb COBEPLUEHbI TO/ILKO NyTeM [AeACTBMSA,
1 COCTOWUT B COKPbITUM MPECTYNHWKA, OPYAWIA 1 CPeACTB COBEPLLEHNS
MPecTynyieHns, CNefoB NPECTYN/eHns, NpeaMeToB, A0ObITbIX Mpe-
CTYMHbIM NyTeM, NM60 CoBepPLUEHNEe APYTUX LeNCTBUIA, HanpaBIeHHbIX
Ha YHUUTOXEHWE YNUK. MaccmBHas opma noBefeHns He coCTaBseT
06BLEKTMBHOW CTOPOHbLI JaHHOrO cocTaBa npecTynieHns. CyobeKTuB-
Has CTOPOHA ero OXBaTbIBaeT BUHY NWLLbL B (hOpPMe NPAMOro ymbIc/ia™.

B cBeTe Cka3aHHOrO HaM NpeACcTaBNAeTCA He MPOTMBOPeYalLLM
KpUTEPMAM LOMYCTUMOCTU JeATENIbHOCTY 3alMUTHMKA B YTOIOBHOM CY-
[0NPON3BOACTBE NOBeAeHWe afiBOKaTa B CleAytoLLelt CUTyaLun:

3. co06LLM/ afBoKaTy B., Ha KOTOPOTO OH BbILLIE/» YEPE3 CBOMX 3HAKOMbIX,
0 COBEPLUEHHOM MM BO BPEMS! CCOPbI MPW COBMECTHOM PacnnTIM CMIMPTHBIX Ha-
niUTKoB y6miicTae C. B CBOEV KBapTMpe. Mocne y6uiicTaa 3. CKpbIICS, OCTaBKB
TPYN Ha MecTe NPOUCLLECTBUS, FA€ OH U HAXOAMTCS B HACTOSILLEe BPEMS.

" Cm.: KommeHTapwii K YronoBHOMY Kofiekcy Poccuiickoi defepaumm / nog pea.
B. B. Mo3skoBa. M., 2003. C. 756—758. Bornee feTanbHO NpobnemMa yKpbiBaTebCTaa
MPECTYN/IEHNIA Kak BIAA NOCAraTe/IbCTB Ha A0KAa3aTe/IbCTBEHHYHO MHAOPMAaLIMIO By-
[eT pacCMOTpeHa Hamu flanee B COOTBETCTBYHOLLEM MeCTe AaHHON paboTbl.
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Mocne 6ecnnogHbIX NOMbITOK B. pa3bicHUTL 3. TO, YTO TPYM, HECOMHEHHO,
OyeT 06Hapy>KeH, a OH M3006/IMYEH B COBEPLLEHWUM MPECTYMNEHNA 1 APYTUX
BblLLIe PACCMOTPEHHbIX 06CTOATENLCTB, 8ABOKAT 06CYAM/ C 3. BO3MOXHYHO Ni-
HUIO 3aLLMTbl, KOTOPOIA TOT JO/MKEH NPUAEPKUBATLCS B CyYae 3afepXKaHus, 1
corfiacuscs NpYHATL Ha ceds ero 3aLmTy.

Uepes HecKonbKko AHeli Tpyn C. 6bln 06HapYXXKeH, 3. PO3bICKaH 1 3a[epXKaH.
B pesynbTate NpUMEHEHNS K HEMY HE3aKOHHbIX METOLOB CleAcTBUS 3. Mpw
[lonpoce B OTCYTCTBUM 3alMTHUKA (4eno paccnegosanock 4o 1 uona 2002 r.)
BUHOBHbIM Cebs B youiicTee C. NpusHai NONHOCTLIO, N3bSABMB XKeNaHue, YTo-
6bl B a/IbHeliLLEM ero 3aLlyiian aaBokar b.

Mpn nocnesytolem fonpoce, NPOBeSEHHOM C y4acTUEM afiBokara, 3. OT
CBOUX «MPU3HATENbHbIX» MOKa3aHWiA 0TKa3ascs.

B cBSi3n ¢ yCTaHOBMEHMEM (hakTa MPUMEHEHNS K HEMY NPU KX Noyye-
HMN HE3aKOHHbIX METOA0B BefeHUS CNEACTBUS, CYLLUECTBEHHbIX HapyLUeHWI
Yro/I0BHO-NPOLECCYaNibHOr0 3aKOHa Mpy MPOW3BOACTBE Hambo/ee BaXKHbIX
CNeACTBEHHbIX Ae/CTBUIA NPy MPOBEpPKe NPU3HaHWA 3. B COBEPLUEHWN YOuii-
CTBa YrofioBHOE Mpec/efoBaHne 3. 6GbII0 NpeKpalleHo B nopsigke m. 2 4. 2
cT. 208 YMK PC®CP 1960 r.™

Ecnn HaxopsLeecs B pO3bICKe UL YTBEPXKAAET, YTO BbIABUHYTOE
B OTHOLLIEHUM Hero 06BMHeHNe HeO60CHOBAHHO U/ B LIEIOM OLLMG0Y-
HO ¥ NPVBOAWT JOCTATOYHO Y6eanTeNbHbIe LOBOAbI, TO, fyMaeTcs, af-
BOKaT MOXET He TO/bKO «C fIerKUM CepALeM» MPUHATL Ha cebs ero 3a-
LLIMTY, HO M aKTMBHO (ECTECTBEHHO, HE CO06LLAsA O MeCTe HaXOXAeHUs
06BMHAEMOrO U UCTOYHUKE MONYYEHUS UM MH(OPMALIMK), B pamKax
MpesoCcTaB/IeHHbIX eMy 3aKOHOM MOIHOMOYMIA y4acTBOBaTb B NMPOBEp-
Ke TaKOBOIA Bepcum criefoBatenem (3asBss 0 TOM He06Xo4MMble Xofa-
TaiicTBa, cobMpas foKasaTenbCTBa B nopagke 4. 3 ¢T. 86 YTK). B psge
CNy4aeB, Kak MoKa3bIBaeT NpakTuKa, 3T0 MOXET NpuBeCTM NGO K npe-
KpaLLeH1I0 YTrON0BHOIO Npec/iefjoBaHNs B OTHOLLEHUM AaHHOIO NnLa B
MOMHOM 06bemMe, IM60 U3MEHEHWIO KBA/IM(NKALMM COBEPLLEHHOTO UM
LEesHUA 00 «MPUEMIEMOro» ANs 06BUHAEMOr0 YPOBHS, B CBA3M C YeM
OH 106POBO/NBHO NPeACTaeT Nepes CrefoBaTesieM.

MpounniocTprpyeM 3TO MOMOXKEHUE MPUMEPOM W3 aABOKATCKOW
MPaKTUKK.

K. Haxoauncs B po3biCKe N0 06BUHEHUIO B COMCTIONHUTENLCTBE YouiicTea Y.,
TPYN KOTOPO#A Bbln 06HapPY>XKeH B BaraXHUKe NpuHagIexalleli eMy MaLlUHbI.

B 6ecese ¢ agBokatom K. npuBen Beckue LOBOAbI TOFO, YTO B y6uiicTBe Y.
OH y4acTuna He npuHMMas, Ho ,qeﬁCTBMTEHbHO, no np00b6e CBOMX 3HAKOMbIX,

1 3aMeTUM, YTO Mbl MOHMMAEM BCHO HEOJHO3HAYHOCTb Halllel OLEeHKM noBefe-
HUs afjBOKaTa B JaHHOV CUTYyaLyM KaK [0nyCTUMOrO.
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y6MBLUMX MOTEPNEBLLYO, MPEANPUHSAN MOMNbITKY COKpbITMA Tpyna. Korga oH
Ha MaLLViHe CiefoBa K f1ecy, B KOTOPOM XOTeN 3aXOPOHUTb TPy, TO 6bia 0CTa-
HOB/eH paboTHnkamm B4, ncnyrancs, 6pocun MallnHy 1 CKPbINCS.

MpuHAB Ha cebs ¢ yueToM aTUX ceefeHnii 3awmTy K., aBOKaT npeacTasu
CNefoBaTeNo MOMYYEHHYIO OT 0OBMHAEMOr0 MH(OPMALMIO, MO3BONSAIOLLYIO
00BLEKTVMBHO YCTAHOBWTbL CTEMEHb BUHOBHOCTY K., KOTOpas B XOfe ee npoBep-
KV MOMHOCTbIO MogTBepaAnnack. 3aouHo K. 6b110 nepenpesbsasieHo 06BUHe-
Hre co CT. 105 4. 2 Ha cT. 316 YK P® u paHee n3bpaHHasa Mepa npeceyeHns B
BUAE COLepXKaHWa nog cTpaxkeli 6blna N3MeHeHa Ha NOAMUCKY O HeBbIe3Je.

O3HaKOMMBLUMCb Y aBOKATa C KOMUAMM 3TUX JOKYMeHTOB, K. L06pOBO/ib-
HO ABW/ICA K CNiefoBatento. B pesynbTate OH 6bli OCYXAEH K HaKasaHWIo B BUjE
NWLLEHNS cBO6OAbI, OT OTOLIBAHMA KOTOPOIO €ro 0CBO6OAWAN B CBA3M C NMPUMe-
HeHuneM MocTaHoBneHUs [l 06 aMHUCTUN.

Hanbonee skcTpemMasibHOW ANs afBOKaTa M3 pacCcMaTpuBaembiX
30€eCb CUTYaLWin ABNAETCA Ta, KOrja K HeMy 3a OKasaHueM ropuamnyec-
KOV MOMOLLM 1N BO3MOXHOI Aa/bHeliLLen 3awmuToli obpallaeTca 1muo,
MOAroTaBNMBatoLLLEe COBEPLUEHME MPECTYN/IEHUS.

Mbl He 6epeM Ha cebsi OTBETCTBEHHOCTb B HAaCTosLLee Bpems [aTb
CKONb-NIM60 OfHO3HaYHble PEeKOMEeHJALMI MO NOBELEHUIO afjBOKaTa B
3TOIN KpaliHe CNOXHOW AN Hero cuTyauumn. A NOTOMY OrpaHUYMMCS
NLWb YKa3aHWEM Ha TO, YTO, MO HaLleMy MHEHWIO, HVXKHEN rpaHuLen
He NPOTMBOPEYALLEero 3aKoHy, a MOTOMY LOMYyCTUMOrO MOBEAEHWS ero
cnyxar nonoxenus c1. 33 YK, onpegenstoLeli Buabl cOy4aCTHUKOB
npectynneHns. Kak n3BecTHo, B COOTBETCTBMU C Y. 5 MOCOBGHNKOM B
COBEpPLLEHMI NPECTYN/IEHNSA NPU3HAETCH U NNLL0, COAENCTBYHOLLEe 3TO-
MYy cosemamu (KypcuB Hawl. — O. b.), yKa3aHVUsAMW 1 NpeacTaBieHnem
MH(opmaLmn’,

He meHee, a ckopee 60nee CnoXHa (B NPSMOM CMbIC/1e C1I0Ba JKC-
TpemasibHa) aTa CUTyauus A4S afBokata B MHOM CyLUECTBEHHelLLEM
OTHOLUEHWNN, a UMEHHO: [loroicen au adsoxkam coodwums 8 npagooxpa-
HUmMelbHble OP2aHbl O cmaswem emy ()OCI’I’!OGépHO Uu36eCmHbuIM (j)akme
npucomoeilenusl K CO6epueHuro npecmynﬂeHuﬂ?

Mpu3Haemcsa, YTO B HACTOsLLEe BPeMSi Mbl HE 3HaeM OHO3HAYHO
YL0BNETBOPUTENBHOIO OTBETA W Ha 3TOT BONPOC. He Halwm Mbl ero 1

2. C 3TVM MOMOXEHWNEM KOPPECMOHAMPYETCS 3anpeT, CPOPMY/IMPOBaHHbIV B
n.14.4ct. 6 ®3 «O6 aBOKATCKON AeATENbHOCTM U afBOKaType B Poccuiickoit
®depepauymn», B COOTBETCTBUM C KOTOPbIM aJjBOKAT He BNpaBe NPUHUMATL OT inLga,
06paTMBLLEr0CSA K HEMY 3a OKa3aHWeM HOPUANYECKO MOMOLLMW, NOPYYEHNE B CNy-
yae, eC/ii OHO UMEET 3aBefJOMO HE3aKOHHbI XapakTep.
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B XOfle aKTMBHbIX 00CY>XAeHWIA 3TOM NPO6/eMbl CO MHOTMMMW afjBOKa-
Tamu, CyabsMu 1 cnegosatensmu (6onee Toro, NPy 3anoiHEHNN faxe
aHOHUMHOW aHKEeTbI 60/bLUMHCTBO PECMOHAEHTOB YKIOHUIOCH OT Bbl-
PaXXeHWs MO HEMY CBOEr0 MHeHWs). Mbl HafleeMcsl, UTO Aaxe ANs Ha-
LIel AeCTBUTENBHOCTM 3Ta CUTyaums KpaiiHe pefka, HO Aenarb BUA,
4TO OHa HEBO3MOXHA B NPUHLMNE, NPEACTaBNAETCA HEKOPPEKTHBIM.

Ymo ()Eﬂal’l’lb adeokamy, ecilu emy 6 CesA3U C UCNOJIHeHUuem eco npo-
d)eCCMOHaJZbelx obsa3aHHOCMEN CMAHOBUMCA Oocmoeepno U36€CMHoO,
Hanpumep, o n0020MaesIUEaAemMom meppopucmu4ecKkom akme, zaxeame
3ANLONCHUKOS, XUlyeHuu 10epHo2o opyicus, u m.n.? C OAHOW CTOPOHbI,
He3bl6/1eMblIlA 4orMar afBOKaTCKOI TaiHbl, C ApYyroii — 0CO3HaHWe aj-
BOKAaTOM TSKKMUX MOCNEACTBMWIA COBEPLLEHMS NPeCTYNeHNs... U Bce xe
B HAaCTOSILLiee BPEMS Mbl CK/TOHbI CYMATATb HEOOXOAUMbIM BBEAEHNME YTO-
NOBHOI OTBETCTBEHHOCTW 32 HEOHECEHME O [OCTOBEPHO U3BECTHOM
MOAroTaBNMBAEMOM 0CO60 TSAXKKOM NPECTYN/EHNN, He fenias B TOM UC-
KNKOYEHWI ANs NnL, 06MaaatoLLMx TeM UK MHBIM UIMMYHUTETOM B YTo-
NIOBHOM CyA0MNPOV3BOACTBE, B TOM YMCNE U ANA afBOKATOB.

3aBepLuas pacCMOTPeHKUe 3TOr0 CTO/b HEOAHO3HAYHOrO BOMpOCca O
MPaBOMEPHOCTM 1 Npefenax AonyCcTUMOro nocarateNibCTea Ha Jokasa-
TeNbCTBA CO CTOPOHbI 3IBOKATOB — 3aLLMTHMKOB MO YrO/IOBHbLIM fenam,
CK&XXeM, YTO B 3TOM OTHOLLEHMM Mbl BCELLENO COIMaCHbl CO Ceayto-
WM MHeHueMm HO. T1. MapmaeBa: «[pegenamy NpaBOMEPHOI AeATeNb-
HOCTW, «KpPaCHbIMUN (hnaXKKamu», NMMHUKO KOTOPbLIX He BNpase MpecTy-
naTb HW OAWH 3alMTHMK, NOMUMO HOPM MPO(ECCUOHANBHON 3TUKN,
ABNSETCA AEATENbHOCTb, NPAMO 3anpeLyeHHas HOPMAaTUBHLIMM aKTaMu
3aKoHogaTenbcTBa. K umcny Takux akToB OTHOCATCA: YTON0BHO-MPO-
LileccyanbHblil Kogeke, Kogeke 06 agMUHUCTPATUBHbLIX NMpaBOHapyLUe-
HUAX, 3aKoH 06 afBoKaType, Koaekc npoteccuoHanbHo aTUKK. Bax-
HEeLLMM HOPMaTMBHO-NPAaBOBLIM aKTOM, OMPeAeNStOWMM «KpPaCHYHO
yepTy» MeXAY 3aKOHHOI 1 HE3aKOHHOM, TOYHee NPeCTYNHOW, 3aLuTu-
TEeNbHON AeATENbHOCTLIO, ABNSETCSH YTONOBHbIA KOgeKe Pd»™,

[lymMaeM Mbl, 4TO 3TU XKe «KpacHble (NaXKKM» B LIE/IOM Pa3aensitoT
MpaBoOMepHOe, a MOTOMY AOMYCTUMOe MaHeBpMpPOBaHME A0Ka3aTeslb-

8 Tapmaes FO. I1. TIpeCcTyn/eHns, coBepLlaeMble HefO0O6POCOBECTHLIMU aj-
BOKaTamMi B CHpepe YrosloBHOIO CyAonpou3BoacTBa. [ocTyn 13 Crpas.-npaBoBOiA
cuctembl «KoHCynbTaHTIIMOCY»; E2o oce: He3aKOHHas AesTeNbHOCTb afjBOKAaTOB
B YrO/IOBHOM Cy0mnpou3BoacTee. CpeacTsa NpeaynpeXxaeHns U HelTpanusawmm.
M., 2010.
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CTBEHHOI MHopMaLeli 1 [0Ka3aTeIbcTBaMn OT MPOTUBOMPABHOTO,
HE TO/IbKO HEAOMYCTUMOro, HO 1 YroloBHO HakKa3yemMoro nocsararesib-
CTBa Ha 3TN 0OBLEKTbI HE TOMLKO CO CTOPOHbI aiBOKaTOB, HO 1N BCEX NHbIX
3aMHTEPECOBAHHbIX B TOM MM MHOM MCXO/E YrOOBHOTO fefia N,

Mpex/e YeM NepeiiTi K pacKpbITUIO COAePXKaHNst MPOTUBOMPAaBHbIX
nocAraTenbCTB Ha yKa3aHHbIE 00BbEKTbI M 060CHOBAHMIO HaLLUNX npea-
NOXEHWI MO COBEPLUEHCTBOBAaHMIO NPaBOBbIX N KOUMUHA/TMCTUHECKNX
CPeACcTB UX NpeaynpexaeHnst N MPeceyeHws), cpasy CKakem, 4to (1
3TO0, B CyTH CBOGI7|, ABNAETCA OCHOBaHMAMMW AN APYTrUX BO3MOXXHbIX
KaccM(MKaLmnii NocAraTeNbCTB Ha [0Ka3aTe/bCTBa) CyGbeKTaMu Tex
NI NHBIX N3 HUX MOT'YT BbICTYMNaTb:

— U0, COBEPLUMBLLEE NPECTYN/EHNE / L0, 3aMHTEPECOBAHHOE B
CO3[jaHNN «MPECTYMN/IEHNAY;

— YaCTHbIE N1La, AeVCTBYIOLLME B UHTEPECAX NNLIA, COBEPLLIUBLLETO
MPecTyn/eHve / 3aMHTEPECOBAHHONO B CO34aHNN MPECTYNIEHUN»;

— KOPPYMMUPOBaHHbIe MPO(ECCUOHabHbIE YHACTHVKY YIOMOBHOTO
CY/0MPON3BOACTBA, AEVCTBYIOLLME B TEX XKE LeNsX;

— NPO(ECCHOHA/bHBIE YHACTHUKM YIOIOBHOTO Cy/OMNPOU3BOACTBA,
AEVICTBleU.LMG B INYHbIX HEMATEPUa/IbHbLIX, B TOM Y1C/1E€ HEMPaBWU/IbHO
MOHATBIX CNYXKEGHbIX MHTEpEecax.

3aMeT1M, YTO B IUTEPaTYPE MO NPOTUBOAENCTBUIO PACC/EA0BaHMIO
3TVX /UL, B 3aBUCUMOCTM OT (DOPMbI UX Y4YacTVisi B YTO/IOBHOM Cy/O-
npon3BoaCcTBe 00bIYHO OTHOCHT K Cy6'beKTaM BHYTPEHHEIo0 U BHE-
LLIHETO ﬂpOTVIBO,qEVICTBVIFI (3aKJ'|I'O‘-IaI'OLL||erOCF| B TOM U1 NHOM BUAe CO-
BEPLUEHWA NOCAraTe/IbCTB Ha [0Ka3aTenbcTsa). K cybbekTam BHyTpeH-
HEro NpOTMBOAEICTBMS MO NpaBy NPUUMCAAIOTCS NPO(eCcCHoHabHble
Y4aCTHUKK YrosioBHOro Cyaonponssoactsa CoO CTOPOHBI 00BUHEHNS 1
APYTUe COTPYAHVKM NPaBOOXPaHUTE/bHBIX OPraHOB; BHELLHEro — Bce
OCTaJIbHbIE N3 MEPEYHNCNEHHbIX BbILLE ﬂI/IL||74.

Kpome TOro, OTMETUM, YTO AaHHbIE MOCArare/IbCTBa Ha A0Ka3aTe/1b-
CTBa MOMYT HOCWTb U FPYNMoBOii XapaKTep, COBEPLLATLCS MO CrOBOPY
MeXay Ha3BaHHbIMU BbILLE Cy6'beKTaMVI B Pa3/INYHbIX NX COYETAHUAX.

Bonee moeo, kax smo nokasvieaem npakmukda, Op2aHU308aAHHbIE
npecmyntvle 2pynnvl U coOOWecmaa 3a4acmyio UMeron 8 C6oUX Co-
cmasax cneyuanvHvle NOOPaz0eneHus, CReYUaIU3UPYIOWUecs Ha nOCsi-
2amenbemeax Ha OOKA3AMeNbCMEEHHYI0 UHPOPMAYUIo U OOKA3AMelb-
cmea (00bIUHO GKIIOUAIOWUe 8 CeOsl KAK OeUCmBYIOWUX, MAaK U ObleuUx

" CM.: Benxun P. C. Kypc KpUMUHaNMCTUKN : B 3T. M., 1997. T. 1; Tpyxaues B. B.
Ykas. cou. v ap.

114



Tlocaeamenvcmea na ()OKasameﬂbcmeeHHy}o uH¢0pMal4ui0

COMPYOHUKO8 NPABOOXPAHUMENbHBIX 0p2ano8). M umenHo smo cmoib
YCIO2CHAEM pacKpvlmue u paCCJle()OGCZHue KaK 0moenbHblxX cosepuia-
EMbLX UX yHacCmHUKamu npecmynﬂeﬁuz}, mak u OOKA3bIBAHUSL CAMO2O
¢axma cywecmesosanus OIII" (OIIC).

MocararensbCcTBO Ha [OKA3aTeNbCTBA, KPaTKO CKaXKeM B 3aK/HOUeHMe
paccMOTPEHMS 3TOr0 BOMPOCA, MOXET ObITb aKTUBHBIM (BblpaXkaTbCs
B LieNIeHanpaB/ieHHbIX Ha TO AeNCTBUAX) U, KaK 3TO Ha NepBblIi B3rNag,
HW NapafioKcasibHO, NacCUBHbLIM (B hopme Be34eiCTBISA, B TOM YUC/E U
MPOTMBONPABHOrO). MPUMEPOM TOr0 MOXET C/TYXXWTb CUTYaLus, Korga
CyObEKT Yro/IOBHOIO MpecnefoBaHns YMbILWIEHHO He (DOPMUPYET [0-
KasaTeNibCTBa 06BUHEHUS, XOTS pacnonaraet peasbHOV BO3MOXHOCTbHO
LNs 3TOrO.

Bce 3T Knaccugukaumm no mepe BO3HUKHOBEHUSA B TOM He06X0AM-
MOCTM ByayT UCMO/Mb30BaTbCS B Aa/lbHEMLLEM HaLLeM UCCNeA0BaHUN.

W, HakoHel, 3aMeTVM crieflytoLLee.

MpoTnBONpaBHbIE YroN0BHO-HaKa3yeMble NocAraTenbCTBa Ha AoKa-
3aTe/IbCTBEHHYO MH(OPMaLMIO U JOKa3aTeNbCTBa OMOCPeA0BaHbI Npe-
NMYyLLECTBEHHO B HopMax rnaebl 31 YK P® — lNpecTynneHnsa npoTns
npasocyams (XoTs psif U3 HUX, O KOTOPbIX Takxe OyeT roBopuThbCS fa-
nee, pacnosioxeHbl U B apyrux rnasax YK).

B npeanpvHYMaeMom aHanmnse 3TMX NpaBoBbIX HOPM Mbl ByaeM Ka-
caTbCs, KaK NpaBuno, To/IbKO 06bLEKTUBHON CTOPOHbI ONMOCPEA0BaHHbIX
B HUX KPUMUHA/bHBIX fesHUI (MHOrAa, NPy HEOOXOAMMOCTH, CyObeK-
Ta 1 CyObEKTUBHOW CTOPOHBI), YCIOBHO abCTparmpyscb 0T 0CTasIbHbIX
3/1eMEHTOB COOTBETCTBYHOLUMX COCTaBOB MPECTYnieHnid. Mpyu 3ToM
NnocnefoBaTe/IbHOCTL KOMMEHTAPUA OMpefenseTca He CTO/bKO pasme-
LLiEHEM aHaNM3MpyeMbix HOpPM B YK, CTO/bKO TOrMKOV NpeanpuHima-
eMOoro mccrefoBaHus.

OpHako Te Be KOMMEHTMPYeMbIe B CiefyHoLLel rnaBe Hallein pabo-
Thl YION0BHO-MPaBoBble HOPMbI (CT. 302, 303 YK), B KOTOPbIX Onocpe-
[0BaHHO MPOTMBOMNPaBHOE BO3LECTBME Ha [OKa3aTe/IbCTBEHHY WH-
(hopMaumio 1 /MmN [oKasaTeNibCTBa CO CTOPOHbI MPOYECCUOHANbHBIX
YYaCTHMKOB YTro/I0BHOIO CyZ0MPON3BOACTBA, MO Mpasy, CNeayoT 0fHa
3a fipyrov. JaHHOe 06CTOATENIbCTBO NPAMO NOLYEPKUBAET FTHOCEO/OM M-
Yeckoe ejMHCTBO W HamnpaB/IeHHOCTb 3TWX, 6e3 MaeX COMHEHWA,
Hanbosee onacHbIX Mo CBOMM, 3a4aCTyt0, Tparmyecknum nocieLcTBmsam
A1 MOTepneBLUEro NPecTynaeHniA NPOT1B NPaBoOCyANs, B TOM YKC/E
— 1 B MepPBYI0 oYepesib UX NPUYUH.

8* 115



MaBa 2

ITPOTUBOITIPABHBIE INIOCATATE/IbCTBA
HA JOKA3ATE/JbCTBEHHYIO HH®OPMALIUIO
U JOKA3ATEJ/IbCTBA, COBEPIIAEMBIE
NMPOPECCUOHA/IbBHBIMH YYACTHUKAMHU
YIroJiIOBHOTO CyAOITPOU3BOACTBA

8 1. MpurymHbI NocAraTeNbCTB Ha A0Ka3aTe/IbCTBEHHYIO
WH(OpMaLMIO U JoKa3aTe/lbCTBa,
coBepLLaeMbIx NMPogeccnoHaIbHbIMU Y4aCcTHUKaMU
Yro/1I0BHOI0 CYA0MNpPOM3BOLCTBA

OuyeBMAHO, YTO MOMbITKM pa3paboTarb CUCTEMY CKOMb-NMGO LeiiCT-
BEHHbIX Mep MO NPejOTBPALLEHUIO W MPeCeYeHno TakuxX nocsra-
TeNbCTB Ha [JOKAa3aTe/IbCTBEHHYHO MH(OPMALMI0, HelTpanmsauum mx
NOCNeACTBUIA C NOMMYECKOA HEN36EXHOCTHIO 06YC/I0B/IMBAKOT HEO6XO-
AVIMOCTb, B MEPBYI0 04epe/ib, UCCNeA0BaTb MPUUMHBLI COBEPLLIEHMUSA 3TUX
[ESHWIA 1 yCNoBWIA, TOMY CMOCOBCTBYHOLLMX. B TO e Bpems NpuynHbI
3TUX BUJOB «BHYTPEHHEr0» NPOTUBOMNPABHOIO NPOTUBOAEACTBMSA, NO-
cArare/ibCTB Ha [loKa3aTeNbCTBa, COBEPLLAEMbIX MPOYECCUOHATbHBIMM
Y4YaCTHVKamy Yro/l0BHOIO Cy[0MNPOU3BOACTBA, B CU/Y, KaK CKa3aHo, UX
BO MHOIOM FHOCEO/IOTMYECKOro efMHCTBA U HarpaBfeHHOCTU, MO Ha-
LLIeMy MPeACTaB/IEHNIO B MPUHLMUME TaKXKe efViHbl.

W3yyeHune ¢ 3TOW Le/blo CNeacTBEHHOM, Cyae6HOM 1 afBOKATCKOM
MPaKTUKN MO3BOSINIIO BbIYIEHUTL PAL NPUYMH MPUHYXAEHUA K Jade
MoKasaHuii (B Nepeyto 04Yepefp, OCYLLECTBNSEMOIO COTPYAHUKaMM
0nepaTMBHO-PO3bICKHbLIX MOAPa3ZAeNieHnid) 1 anbeurkaumm LoKasa-
TeNbCTB CyObeKTamu UX POPMUPOBaHUS.

OCHOBHas U3 HWX, 6e3 COMHEHWIA, — Jicenanue 6 Kpamkue CpoKu Om-
Yumamoscs 3a packpslmue u paccxzedoeanue COBEPULEHHOCO npecmyn-
JIEHUA, 0CODEHHO eciu OHO SA6JIAeMCs HACUTbCIMEEHHbIM U OMHOCUNCS
K paspsoy majicKux uid 0co60 msaxicKux iubo umeem wupoxuti oouje-
CMBEHHbl PE3OHAHC.
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Cpasy oroeopumcs, 4TO Janeko He BO BCEX C/lyvasX mMoTvBauus
[eCTBMIN NOCAratoLLero Ha [oKasaTeibCTBa CTO/b «/IMHEHO-Kapbep-
Ha»; 3a4acTyt0 3TUM IULOM ABUKET UCKPEHHEe XXenaHne U306nmnunTb
4enoBeKa, KOTOpbIiA, N0 rYy60KOMY BHYTPEHHEMY YOEXAEHNIO JaHHOTO
COTPYAHWKA, U COBEPLUWN pacc/iefyemMoe U BbISBNSAeMOe NpecTynse-
Huie.

Mpy peanunsayuy NOCAratOLLM 3TON MOTMBALMN MOXKET BO3HUK-
HYTb HECKO/IbKO PasHOBUAHOCTEW CUTyaLM:

a) B OTHOLUEHMM NnLA, NMOABEPTratoLLErocs NMPUHYXXAEHWIO K fadve
nokaszaHuiA, NM60 B OTHOLLEHMN KOTOPOro (hasbCUUUMPYIOTCS AOKa-
3aTefibCTBa (faniee O4NS KPaTKOCTWM — MOTepreBLUero OT rocsrare/b-
CTBa), eCTb HeKas onepaTnBHas MH(opMaLma (a MHor4a 1 npsmMble fo-
Kasare/ibCTBa), AatoLlas 0CHOBaHUA Npeanonaratb ero NPUYacTHOCTb K
COBEPLUEHNWIO PaCKPbIBAEMOTO NPECTYMNIEHUS;

6) NpeAnNONoXeHMe 0 TaKOBOIM NPUYACTHOCTY NOTEPMEBLUEro OT Mo-
cArarenbCcTBa K COBEPLUEHUIO MPECTYM/IEHUS YACTO UHTYUTUBHO UK
OCHOBAHO Ha [JaHHbIX O ero SIMYHOCTW 1 MOBeAeHNUN (NPEXHAA Cyan-
MOCTb 33 COBEpLUeHMe aHaNorMyHoro MpecTyrnieHus, OTCYTCTBUE Y
LA anmbm, HaxoXaeHne ero Ko BpeMeHW COBEPLUEHUS PaCKpPbIBAEMO-
ro NPecTynsieHns B painoHe MecTa NPOUCLLECTBUS U T.M.);

B) NOMbITKA TaKMM 06Pa3OM BbISIBUTb COY4aCTHUKOB COBEPLLUEHHOIO
rpynnoBoro NpPecTynieHns, ecin NPpUYacTHOCTb K HEMY NOTepreBLUe-
ro OT MoCcArarensLCTBa yCTaHOBNeHa.

B pacnops>keHun aBTOpa AaHHO paboTbl MMeeTcs 3anmcka (Ha
YrO/OBHOM >KaproHe Takue 3amnvCKyM UMEHYIOTCS «MaisiBaMu»), KOTO-
PYHO OAWH W3 3aK/IOYEHHbIX TaliHO nepeaan OroBOPEHHOMY MM B CO-
yyacTU/ B COBEPLLEHMN KpaxKn nuLly (06a OHU Ha TOT MOMEHT COAEp-
YaJIMCb B OAHOM C/IeICTBEHHOM U30/1ATOpE).

/13 TeKcTa 3anncKn ¢ 0YEBUAHOCTLIO YCMaTPUBAETCA CYThb YUNHEH-
HOrO nocAraTeNbCTBa Ha OKa3aTe/lbCTBa (CTW/b U opthorpadus ee as-
TOpa COXpaHeHbl):

«3paposa [Asaaa FOpa! He 3Hat0 NOMHWMLL Tbl MEHSI UAIN HET 'Y Tebs pabo-
Tasl. MeHs BbIBe3M 13 30HbI N0 BaLlemy ey cyda NoBcemy, a TakxKe no moe-
My. KOMHe B 30HY npuesxanun ornepa XoTenu 4tobbl s NpoTMB Tebs Aan Kakue-
Ta NMoKasaHuA A 0TKa3asiCA, 3aTeEM MeHA BbIBE3/IN Clofa U Ha4a/IUCb NMOE3KN B
OT/eN TaM MeHsl U36MBaNIN HO CeNlbHel BCEro Ha MeHs MoAelicTBOBan aneKTpa
TOK, MeHA 61 TOKOM 1 9 HEBbIAEPXa1 U nognucasa YTo XO4eT criefoBaresb
C onepamu — YTO Tbl Obl1 COMHOI NPK KPadkn 1 COBEPLLMAN ee BMecTe. MeHs
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BbIBO3W/IN B NEC YIPOXKa/IN 3aKUHYTb K NETyXaM A HE XOTes yTOObI TaK nony-
YMIOCb, HO OHW MEHS 3aCTaBUIN. H He 3Hat YTO 6blN0ObI CO MHOI ecnnb S
0TKa3aJicsd OHU o6emanm €C034aTb MHE 04YeHb N0Xue ycnosua and MeHs B 30He
MHe npu1LLNoCk Ha TeBs HArOBOPUTL W OK/IMBETATb.

Buant bor a Hexoten!

MpoLuy He AepXxy Ha MEHS 3/1a MeHS 3aCTaBUIn».

AymaeTtcs, 4to npobnema nocsAraresbCTB Ha [J0Ka3aTenbCcTBa, Co-
BepLUaeMbIX C 3TOM LieNbto, B HacTosALLee BpeMs NprobpeTaeT 0cobyto
N MOBbILLEHHYIO 3HAYMMOCTb B CBA3U C BBeAeHWeM B YTIK UHCTUTYTa
A0CyAe6HbIX COrnalleHniA 0 COTPYAHNYECTBe, OAHON (6e3 COMHEHMIA,
OCHOBHOI) M3 COCTaB/SIOLWEN BO3MOXHOCTM 3aK/OYeHUS KOTOPOro
AB/IAETCA CNOCOO6CTBOBAHME N306/IMHYEHUNIO 1 YTONOBHOMY Npec/efoBa-
HUKO APYTUX COyYaCTHMUKOB NPECTYNNEHNA™;

I) MOMbITKA TakvM e 006pa3oM 06HapyXWTb MeCTOHaxXOoXAeHvie
YIO/I0BHO-PE/EBaHTHbLIX OOBLEKTOB (CKaXKeM, Tpyna WM ero OCTaH-
KOB, NOXMLLEHHbIX LLEHHOCTEN, APYrMx 00bEKTOB, MOANEXALLMX 3aTEM
NPUOOBLLEHNIO K YTONOBHOMY [ie/ly B Ka4eCTBe BeLLeCTBEHHbIX [0Ka3a-
TeNbCTB, 1 T.N.).

OueBMAHO, YTO NOLOGHbLIE MOCAraTeNbCTBA Ha A0Ka3aTe/lbCTBEHHYHO
NHopMaLMIo Hanboree XxapakKTepHbl 415 COTPYAHMKOB OMepaTMBHO-Po-
3bICKHbIX NOAPa3AeneHnin 1 cnegosatenield, PacKpbIBatOLLWMX W paccneay-
FOLLMX NPECTYNIEHNS, PErMCTpUpYeMbIe MO IMHUM YTOTIOBHOTO PO3bICKA.
OCHOBHbIM KpUTEPUEM OLIEHKW KayecTBa paboTbl MePBbIX U3 HUX ABNA-
eTCA MOoKa3saTe/lb PAaCKPbIBAEMOCTY NPECTYMNIEHNI; BTOPbIX — «yCreLl-
HOEe» NPOXOXKAEHWEe pacc/iefoBaHHbIX UMW YTOIOBHBIX €N B Cy/e, UHbI-
MW C/OBaMM — MOCTaHOB/EHME MO HAM 0BBUHUTE/BbHBIX MPUTOBOPOB.

Mootcno maxoice npeanﬂoofcumb, umo pacnpocmpaHerHoCnlb nma-
KUX NPpOMUBONPABGHLIX OESHUL CO CIMOPOHbL COMPYOHUKOB V2OL08HO20
PO3BICKA 8 HEKOMOPOUL CHeneru 00YCI08IUBAEMC s U CNEeYUDUKOU KOH-
muHeenma jauy, ¢ KOmopbviMu OHU esawwodeﬁcmeyrom, «pa60mai0m»
npu packpelmuu NOOOOHbIX NPECHYNICHUIL.

B OTHOLUEHUN COTPYLHWMKOB OMNEepaTMBHO-PO3bICKHBIX CYyXO, 3a-
HVMaIOLLMXCA 60pbOOI C IKOHOMUYECKUMM 1 KOPPYMNLMOHHBIMK Npe-

5 Cm.: O BHECEHUM 13MEHEHUI B YTONOBHbIN KofeKe Poccuiickoin depepatum
1 YTONnoBHO-MNpoLeccyanbHbli Kogeke Poccuiickoli deaepaumu @ eaep. 3aKoH oT
29 uroHa 2009 r. // Poc. ras. 2009. 3 unons. bonee NoApo6HO 3TOT 3aKOH B KOH-
TEKCTe TeMbl HALLEro 1UCCnefoBaHWA OyfeT aHaN3MpPoBaTbCA B 3aK/IHOUNTENIbHOM
naparpade Halueii paboTbl.
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CTYNNEHMAMU, 3Ta NPUUMHA, KaK NPaBU/IO, HECKOMbKO MOAUMULMPY-
eTCA, TPaHCOPMUPYETCA B osrceranue Yiyuuums Koau4ecmeeHHble
nokazamenu ceoetl oesmenvrocmu (HaMOMHUM, YTO OCHOBHbLIMU KpW-
TEPUSIMU OLIEHKU [iesTeNbHOCTY opraHoB B3I, B 0TMumMe OT COTpya-
HWKOB YTr0/10BHOI0 pPO3bICKa, ABMAETCA HE KONMMYECTBO packpbuimblx, a
UICNO 6bisi6TeHHbIX NPECTYINEHNN).

3aMeTum, 4To 3a4acTyto |'|O,ﬂ,06Hb|e nocararenbCcTBa OCYLLEeCTBNA-
HOTCA MO HpOTMBOI’IOﬂO)KHOVI NnpnuynHe — C Lesbio COKPbITUA (*)aKTa co-
BEpLLEHUS NPECTYN/IeHNUsl, PacKpbITUE KOTOPOro MPeACcTaBnseT onpe-
[ENEHHbIE CNIOXHOCTY, YTO, MO MHEHUIO MOCAratoLLero, 6yaeT, Bo-nep-
BbIX, rapaHTMpOBaTb CTabuNbLHOCTb NMOKa3aTesnei KadecTBa ero p8.60Tb|;
BO-BTOPbIX, 0CBOGOAMT €ro 0T HeOOX0AMMOCTM (KaK TO chopMynnpo-
Ba/l Cy/, B NPWUIroBOpe Mo OHOMY W3 YTOMOBHbIX [N 0 MPUHYXKAEHWUN
K ga4ye I'IOKa3aHI/II7I) «3darpavymBaTtb CBOU NNLLHNE YCUTUA Ha PaCKPbITUE
NPecTynNeHnn»",

A. C. AnekcaHfpoB NPVBOAWT CreAyHOLLMe BeCbMa BrieyaT/IstoLLme
[aHHbIe NPOBEAEHHOTO UM (C PSAOM KOMMEr) onpoca COTPYAHUKOB One-
paTVBHbLIX annapaToB: /7,4 % onpouiennvix cooOwun, 4nmo OHu npume-
HAIOM 8 ceoell pabome uauyecKoe HAcuaue K no0o3pesaemvim, 006UHs-
eMbLM 8 COBEPUICHUU NPECMYNICHUSL C YETbI0 NOTYYEeHUs. OM HUX UHGOp-
mayuu, 28,8 % onpowennuix, no ux ciosam, NPUMeHsIiom 8 ceoeli pabome
ncuxuyeckoe Hacuuue (0OMaH, 10JiCHble 0DeWanlst, 3any2Usanue) ¢ Yeivo
ROJYYeHUs Om d9MuUX dce uy ungopmayuu. B kauecmee naubonee pacnpo-
CMPAHEenHbIX NPUYUH UCNONIb308ANUS NBIMOK 8 COBPEMEHHOU ONepamue-
HO-PO3bICKHOU NpaKmuke onpouierHsle ykazam. (1) omcymemeue unot
B03MONCHOCU PACKPBIMUS NPeCIynieHus; (2) 0ep30Chib, HA2oCHb npe-
CMYnHUKos, (3) cmpemieHue yCmarHogums UCmuHy no oeny; (4) neooxo-
OUMOCHIb NPOBEPKU KONEPAMUBHOIY UuHpopmayuu’’.

K He MeHee yrHeTaloLMM BbIBOAAM B 3TOM OTHOLLUEHWW NPULLIEN
B. /. CaHbKOB N0 MaTepuanam 0606LLeHHOI UM CNeACTBEHHOI Npak-

6 3pecb Mbl UMeeM B BMAY (PakTbl OTKa3a B BO3GY)XKAEHWM YrO0BHOMO Aena
NMBo npekpalleHne BO36YXKAEHHOrO YronoBHOMO fena, pelleHre o yem oboc-
HOBbIBAETCA COOTBETCTBYIOLLE MHOPMALMEN, NOMyYaeMoii, Kak npaBuno, oT
3asBUTeNe N MOTEpreBLMX B pe3y/bTate MPUMEHEHHOTO K HUM MPUHYXAEHUS
160 hanbCnprKaLmMmn LOKa3aTebCTB.

T CM.: Anexcandpos A. C. TNbITKa KaK peanbHOCTb COBPEMEHHOIO Yro0BHOIO
CyL0NpOon3BOACTBa (CaTmpuyeckas 3apucoska) // MpakTnyeckoe 3aKOHOWCKYCCT-
B0. 2008. Ne 1. C. 29.
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TUKW paccnenoBaHuns aen 06 yomincTeax B 0HOM M3 PETMOHOB CTPaHb.
«/13yyeHne yronoBHbIX en 06 YMbILWNEHHbIX YOUIACTBAX, paccneso-
BaBLUMXCS C/IEACTBEHHbIM YNpaBneHNeM MPOKypaTypbl BOPOHEXCKOIA
006/1aCcTW, — NMULLIET OH, — MOKa3bIBAET, umo 6 nepuod ¢ 1996 no 1999 200
30 HEOOKA3AHHOCTBIO YYACUs 00BUHAEMbIX 8 YOulicmeax Ovlio npe-
KpaujeHo y20i108Hoe npeciedosanue no uecmiu oeiam (0essamv 2nu3o-
008) 8 OMHOWEHUYU BOCbMU JIUY, KOMOPblE 8 X00e ClLe0CMEUs NPUHA-
ganucy 8 cosepuieHuu OanHvlx npecmynienuii (34Cb U fanee Kypcus
Haw. — O. b.), a npefBapuTeNbHOE CNeACTBUE NPUOCTAHOBEHO BBUAY
HEYCTaHOB/IEHNA AL, nognexawnx rnpmuBnevyeHN0 B Ka4yeCcTtee 06BU-
HAEMbBIX. Euje no mpem denam yeono8Hoe npeciedosanue npexpauye-
HO 6 omHowenuu 14 uenosex, paHee 0OBMHABLUUXCA B COBEPLLEHUM
yOMIACTB Ha 0CHOBaHUM 4. 2 CT. 5 YK PCPCP 3a 0TCyTCTBMEM B UX
ﬂ,eVICTBMﬂX COCTaBa NpecTynaeHna, NoCKOJIbKYy B Pe3ynbraTre paccre-
[OBaHNA 6blna YCTaHOBJ/1IEHA NX HENPUYACTHOCTb K UHKPUMMNHNPOBaB-
LIMMCA UM JesaHuaM. [lpuuem u3z yucra smux auy 12 npusnasanucs @
cosepuenuu youticms NN60 B KAYECTBE UCMONTHUTENER, MO0 CoyYacT-
HWKOB, OroBapuBas pyrvx. o nocneaHUM Tpem Aenam Gbin ycTa-
HOBJIEHbI N MPUBJIEYEHbBI KyFO!'IOBHOI7I OTBETCTBEHHOCTU AEVICTBMTEHb-
Hble MPECTYMHUKN»™,

KOMMeHTapVII/I, KaK roBopuTCA, U3NNLLHMN...

Ho He TOMbKO «ManoyHas» cucTema OLIEHKM Ka4ecTBa UX pa6OTbI B
Ll|eI'IOM79 ABNAETCA I'IpVILIVIHOI\/II nocAarare/ibCTB Ha A0Ka3aTe/IbCTBEHHYHO
VH(OPMALMI0 CO CTOPOHbI COTPYAHMKOB MPaBOOXPAHUTENIbHbLIX Opra-
HOB. He MeHbLLY0, a MOXET OblITb, U 6OMbLLYH ONacHOCTb B 3TOM OT-
HOLLEHUW NPEACTABNAET nianuposanue mpedyemozo KoIu4ecmsa 6bl-
SABNIEHHBIX U PACKPLIMBIX NPECHIYNIAEHUL HA ONpedesleHHblll OMYemublil
8pemeHHol nepuoo, TEHAEHLMNA, HECMOTPA Ha MOCTOAHHYIO €€ KPUTHUKY,
YBbl, ON1A 3TOIN CUCTEMbI «BEYHAN.

8 Canvbkos B. M. TakTuKa fonpoca nmua, NpusHaroLLerocs B COBEPLUEHUN
ybuiictea // KpyMnHanucTuyeckme cpeacTsa M MeTofbl UCCNeL0BaHNSA MPecTyn-
NeHuii. BopoHex, 1999. C. 79. B ganbHeliwem B. V. CaHbKOB Nog, Hay4HbIM py-
KOBO/,CTBOM aBTOpa HacToALLel paboTbl MOAMOTOBW W YCMELIHO 3almMTuA ry6o-
K0 11 3HQYMMYHO B KOHTEKCTE paccMaTp1BaeMbIX 3eCb BOMPOCOB KaHAMAATCKYHO
JvccepTaumio Ha TeMy «TakKTU4eckue OWMOKW CnefoBatenisi npy NonyyYeHun u
npoBepke Npu3HaHus B youmiicTse (MpuuvHbl, NpesynpexaeHne, HeldTpanm3aums
MOCNEACTBUIA)».

" Byaem OTKPOBEHHbI, WHbIX KPUTEPUEB A8 TOTO HE CYLLECTBYET, BO BCAKOM
cflyyae, HaM TaKoBble He U3BECTHbI.
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Mpr3HaBasCh B TOXKHOM OTOBOPE AVMPEKTOPA KOMeMXa B fade emMy B3ATKY,
YacTHbIi MpeanpuHMMaTens H. nosacHUA B cyge, Y4T0 COTpyaHUKM B3, BbI-
ABMB P 4OMNYLLEHHbIX M MPaBOHAPYLUEHWIA, MOCTaBUIN NEPES HM B Ka4ecT-
BE YC/0BMS OCBOOOXAEHMS OT OTBETCTBEHHOCTU COOGBLLEHNE, KOMY OH AaBaJi
B3TKW. OH Obl/1 BbIHY>XKIEH HA3BaTb HECKO/BbKMX JINL, U3 YKCA CY>XKaLLMX Op-
raHOB CamOyMpaB/ieHUs, KOTOPbIM OH AeCTBUTENbHO AaBasn B3ATKU. OfHaKo
«paboTaBLUNIA» C HAM OMEPaTUBHLIA COTPYAHWK NOSCHWI, YTO 3TW B3SITOYHU-
KV eMy B HaCTOSILLEe BPEMSA HE MHTEPECHBI, MY «MO MIaHy» HYXXHO BbISBUTb
B3SITOYHUKA B CUCTEME 0OPa30BaHNS.

YKenast n3bexkaTb OTBETCTBEHHOCTW 3a CBOM fAesiHus, H. Hassan ums gu-
peKTopa Ko/nemaka, B KOTOPbIA NOCTyNasa rof Hasag, ero fo4b. B T0 e Bpems
(haMnINK0 3TOrO YesloBeKa OH TO/BbKO CribILas, HO HUKOTAA ero He Buen.

3T0T cnyyaii Beirnsaen 6l 3a6aBHbIM, €C/IN Obl HE €ro NOCNeLACTBUA B BUAE
COLePXXaHMA AMPEKTOpa KOMNemKa Nog CTPaXKen No JaHHOMY [eny B TeYeHue
HECKO/IbKMNX MECALIEB...

VIMEHHO HEOOXOAMMOCTb BbINOMHEHUSI «CMYCKAEMbIX» UM M1aHOB
no6yXaaeT OTAeNbHbIX HeL0O6POCOBECTHBIX COTPYAHUKOB MUMMLMN 1
0repaTUBHO-PO3bICKHBLIX CMYXX6 MoabpachkiBaTb NHOAAM, 3arof03peH-
HbIM B COBEPLUEHWNN KakKUX-1M60 MpaBoHapyLUeHWi, NPoCTo CnyYaii-
HbIM (B TOM 4MC/e MHOTAA — He By[eM TOro CKpbIBaTb — «0OHaPY»XK-
BaeMbIM» C YYETOM HaLUMOHa/IbHbIX U APYrUX MpeApaccyikoB npaso-
OXpaHuTenen), HapKoTUKK, OTHECTPE/IbHOE OpYXXWe, NaTpoHbl U T.A.
FO. IN. MapmaeB yBepeH B TOM, YTO eCv (hakTbl MPUMEHEHNS HE3aKOH-
HbIX METOAO0B OpraHaMu paccnefoBaHWs U BCTPEYatoTCs, TO UX «BO
MHOTO pa3 MeHbLLE, YeM Xanob Ha HUX»®, HaM 3TO MHeHune npeacTas-
NAETCSH, MAFKO CKaXKeM, KpaviHe He y6enTeNbHbIM, 0COGEHHO C y4eTOM
BblILLENPUBEAEHHbIX [aHHbIX. [0f06HbIe (haKTbl HACTOMBLKO LUMPOKO
N3BECTHbI AaXe 13 coobLLeHNA CMW, 4To He TpebytoT KaKnx-1nbo ao-
MOJIHUTE/bHBIX KOMMeHTapueB. I nocnescTemns Takux nocaratesibCcTs
Ha [loKa3aTeNbCTBa 3a4acTylo eLlle 60/1ee Tparnyeckme, YeM ornmcaHHbIe
B NPUBEAEHHOM BbiLLie Aiefe U3 CyaeOHOV NPakTUKK.

Ho, kaK v nobas LOCTaTOYHO OYEBUAHAA, IEXALLas Ha NOBEPXHOC-
T BEPCUS, 3TV NPUYMHBI NOCAraTe/IbCTB HA A0Ka3aTe/bCTBa He OXBa-
ThIBAKOT, ja U HE MOTYT OXBaTUTb, BECb CMEKTP BO3MOXHOW UX COLM-
a/IbHO-MCUXO0NOrMYECKON MOTMBALMN.

TaK, 6noAHEe 000CHOBAHHBIM npedcmaeﬂﬂemc;z npeanOJzogfceHue ae-
mopa I’lpuG@@@HHblx eblie pe3yibmamoe COYyUosiocudecKoeo onpoca o

8 apmaes FO. T1. He3akOHHas [esATeNbHOCTb aJjBOKATOB B YTOIOBHOM CYA0MPO-
n3gogctee. M., 2010. C. 137.
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MOM, YMO «ecau Yepes «Cyo0eOHyio Opamy» o0wecmso 1equm ceou He-
8PO3bl, MO MAHURYIAYUU C TELAMU, KOMOpble MAaK Xapakmephvl O
PACCe008aHUs, HE MO2YI HE NOPONCOAMb JHCelanue, UMeloujee Cex-
CYanvHylo npupody, y mex, Kmo CONPUKACAeMcs. HeROCPEOCMEEHHO C
obsunsemoimu»,

B yacTHOCTW, K paCCMOTPEHHOMY OCHOBHOMY (haKTOPY TECHO Npu-
MbIKAeT TaKasl pacnpoCTpaHeHHast NpUUMHa NnocaraTe/bCTB Ha [JoKasa-
TeNbCTBA, COBEPLLIAEMbIX COTPYAHUKAMI OPraHoOB Yro/IOBHOIO Mpec/e-
[OBaHWA, KaK He3Hanue ye0i08HO-NPOYECCYANbHO20 3AKOHA U/UNU HU-
SUTUCMUYECKOE OMHOULCHUE K Y20N08HO-NPOYECCYATbHOMY 3AKOH).

PasymeeTcsi, [eACTBYIOLWMIA YrONOBHO-MPOLECCYa/lbHbIA  3aKOH
HYXK/]AeTCA B la/IbHElLLIEM PA3BUTUM 1 COBEPLLIEHCTBOBAHMM (4YTO MNep-
MaHEHTHO 1 npoucxoamT). MHOXECTBO CBS3aHHbIX C 3TUM MPO6/eM
Mo MpaBy COCTaBMANOT MpeaMeT TEOPeTUYECKMX WUCCneaoBaHuit. Ho
MoKa 3aKOH []efiCTBYeT, OH — 3aKOH, NOA/IEXalLWin HEYKOCHUTEIbHO-
My COGMIOAEHNIO. B HEM HET HOPM, He 06s13aTe/NbHbIX ANS UCMOMHe-
HUA, TeX, KOTOPbIMU MOXHO ObI10 Obl NpeHebpeys. «Dura lex scripta
tamen», — FOBOPUNN ApPeBHUE pUMAsSHE (3aKOH CTPOT, HO OH TaK Hamu-
caH). Of1HaKo 3aKOH HYXXHO UCMO/MHSATb HE TOMbKO HEYKOCHUTENIBHO, HO
N OCMbIC/TEHHO.

Korga-To A. B. CyBOpOB CKa3a: «KaX/blii CONAAT JO/MKEH MOHU-
MaTb CBOV MaHeBp». EIMHCTBEHHbIMM «MaHEBPaMU» NPodecCuoHab-
HbIX Y4YaCTHWKOB YrO/1I0BHOIro CyaornpousBoacTBa ABNAKOTCA HOPMbI
YTro/10BHO-MpOoLECCya/IbHOIo 3aKOHa. bBe3 noHnmaHus aToro, CYLLHOCTH
HOPM [0Ka3aTe/IbCTBEHHOTO MpPaBa, «CO/aT» — C/Ief0BaTe b CBOV «Ma-
HEBPbI», CBOV NMPOLECCYasbHble AE/CTBMS OCMbIC/IEHHO 11 Ka4eCTBEHHO
OCYyLLECTBIATb HE CMOXET. Ecnun 3akoH He NMOHNUMAETCA, TO HAYTO He
MOXXET OCTaHOBUTL C/1EAOBATESIA OT «MCUXONTOMMYECKOI0 NnpaBa» Ha ero
HapyLLeHwe.

Tax, pacnpocmpanenivie CIyuau 8KIOYEeHUS 8 YUCLO NOHSMbLX JUY,
Gaxmuuecku He NPUCYMCMEYIOUUX NPU NPOU3BOOCMEE MO20 UU UHO-
20 CNedCmeeHH020 Oelicmaus, (hanbcupurayuu ux noonuceli 8 nPomo-
KONax c1edCcmeeHHbIX 0elicmeutl, o HAWUM HAOII00eHUIM, 3a4aCmyio
00YC06/1eHbL HENOHUMAHUEM C1e008AMENIMU HeOOX00UMOCU IMO20
npoyeccyanbHo2o uncmumyma 6 yeiom. Ilepeuens npumepos nocsiea-
menbeme Ha OOKA3AmenbCmed no NPUYUHe HeNOHUMAHUsS Cledosame-
JIAMU CYWHOCTIU HOPM OOKA3AMENbCTEEHHO20 NPABd, d NOMOMY HUSU-

8 Anexcanopos A. C. ¥Ykas. cou. C. 30.
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JUCMUYECKO020 OMHOULCHUSL K He0OX0OUMOCTU UX COOII00EHUS, MOICHO
nPOOOIACUMD. ..

Mbl y6exx/ieHbl: NnoKa CrefoBaTeNn He YCBOAT reHesuca v CMbicna
TaKMX HOPM, A0 Tex Mop He BydeT UCKIOYEH HATUINCTUYECKUNIA, «Bbl-
6OPOYHbIN» NOAXOL K HEOOXOAUMOCTU UX HEYKOCHUTENBHOO CO6/H0-
[EHUA, OLIMOKM MpY UX NPUMEHEHUW, MOcAratoLimMe Ha [oKasaTe/b-
CTBa, (hOPMUPYIOLLIME MX MO 3TOW NPUYMHE CNOCO6aMu, AenatoLMm
3TN [0Ka3aTe/bCTBa HeJoNyCTUMbIMU (Kak MUHUMYM CTaBALLMMUN NOg,
060CHOBaHHOE COMHEHVE CO CTOPOHbI 3aMHTEPECOBaHHbIX WL, UX [0-
MyCTUMOCTb)®2,

Bonee Toro, Takoe npeHebpeXxxeHVe YCTaHOB/IEHHbIM 3aKOHOM M0-
PSAKOM MPOBeLEeHVs NpeLBapuTe/IbHOMO pacc/iefjoBaHnst B LE/IOM U
OTAeNbHbIX CNeACTBEHHbIX AENCTBUIA B YaCTHOCTU [O/MHKHO B/eYb A/1s
MpaBonpPUMEHUTENS HEYKOCHUTENIbHYK OTBETCTBEHHOCTb — OT AuC-
LIMMN/IMHAPHOM [0 YTONOBHOW (B 3aBUCMMOCTU OT MOC/ELACTBUIA).

He6onbLUOe, HO HE06XOAMMOE B CBA3UN C 3TUM OTCTYTJIEHNE.

Mo poccuitickomy «CBOLY 3aKOHOB Yro/0oBHbIX» 1885 T. nognexan
OTBETCTBEHHOCTUN «YMHOBHMK, KOTOPbIN, NPON3BOASA CNEACTBUE, MO He-
pafieHno NN He3HaHWK0 0053aHHOCTEl CBOMX, HEe UCMONHUT Npeanu-
CaHHbIX /19 Cero 3aKoHamm npasun 1 opm...» (CT. 426)%,

Kak 13BeCTHO, MHOrfa Henerko OT/IMYUTL XafaTHOCTb OT YMbIC/A,
«HepajeHvie NN He3HaHWe 00513aHHOCTEl CBOMX» OT YMbILLIEHHOIO UX
HeCOoO6/0AeHNS € TeM, YTOObI CyA OblN BbIHY)XAEH NPU3HATL, TaKUM 06-
pasom, ChopMUPOBaHHbIE JOKAa3aTe/IbCTBA HELONYCTUMbIMU 415 060C-
HOBaHWsA BUHOBHOCTW NOACYAMMOrO (MpakTuKa AaeT fOCTaTouHble oc-
HOBaHWA NS TaKOro MPeAnonokeHus).

Ham npeactasnserca (B cyrybo nocTaHOBOYHOM [J/1laHE) pauuo-
Ha/IbHbIM KPYMWUHANM3MPOBATb U B AENCTBYIOLLEM YrO/I0BHOM 3aKOHe
nofo6Hble AesHUA — HeCO6/IofeHNEe CYOLEKTOM (OPMMPOBaHMS AOKa-
3aTe/IbCTB YCTaHOB/IEHHbIX A/151 TOTO Yr0/IOBHO-MPOLEeCCya/ibHbIM 3aK0-
HOM MnpaBw/, NopsiLKa 1 (hopM. B OTHOLLEHMMN COTPYAHUKOB OMepaTmB-

8 Cm. 06 aTom nogpobHee: baes O. A., Conooos JI. A. TpoU3BOACTBO Cref-
CTBEHHbIX AeCTBMIA. KpumuHanuctuyeckunii aHanns YTIK Poccun. M., 20009;
Ilobeokun A. B., bypyes C. H. HapyLleHWs yronoBHO-MpoLeccyaibHbIX HOPM B
[esTenbHOCTY OpPraHoB A03HaHWS, CPeACTBa X NPeLyNpexXaeHus n ycTpaHeHus.
M., 2010.

8 YnoxeHne 0 HakaszaHMAX YrofioBHbIX U ucripaBuTesbHbIX 1885 T. M3gaHo
H. C. TaraHueBbIM. V134. fieBATOe, nepecMoTp. v gon. CI16., 1898.
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HO-PO3bICKHbIX MOAPa3AeneHnin 3Ta Npobnema CyLecTBEHHO yCyry6ns-
eTCs TeM, YTO MHOTUE 13 HUX Ja/IeKO He B MOHOM Mepe NpeaACcTaBAAT
cebe He TO/IbKO PACCMOTPEHHYHO BbilLE CYLLHOCTb CyAeOHbIX [oKasa-
TeNbCTB, UX OT/IMYME OT MH(OPMaLMK, A0OLIBAEMON ONepaTUBHO-PO-
3bICKHbIM MYTEM, HO W YC/IOBUIA, MO3BO/IAIOLLMX UCMO/Mb30BaTh 3TW fjaH-
Hble B JOKa3bIBAHWW M0 YrO/I0BHOMY [Jeny.

QmuMu NpUYURAMU 6bl36AHbL MHOCOYUCIIEHHbLE CIYyUaU NPUSHAHUS
cyoamu OaHHbIX ONEePAMUBHO-PO3bICKHOU OesmelbHOCIU HeOONYCmu-
MbIMU 07151 UCNOTIb306AHUS 6 O0KA3bIEAHUU BUHOBHOCINU 0661/1H}1€M020, 6
yacmuaocnu, no Momueam omcymcmeusl OCHO6AHUA ons np0u360()cm6a
OPM ¢ ezo OMHOWEHUU, NPOBOKAYUOHHO20 Xapakmepa camMux Smux
Oeticmauil, u m.n.%

BoT noyemy (CkaxkeM NnomnyTHO) TaK HEOOXOAMMO COBMECTHOE Nnna-
HMpOBaHWe [eATe/lbHOCTW OMepaTMBHbLIM COTPYAHUKOM W CrefoBarte-
nem (pasymeeTtcs, Npu COGMOAEHUN KOMMETEHLUMUM KaXA0ro) Kak Mu-
HMMYM, Ha 3Tane fierasnsaymmn onepaTMBHO-PO3bICKHON AeATENBHOCTU
W peLLeHns cnefoBaTenieM BOMPoca 0 BO36Y)XXAEHWM MO ee pe3ynibTaram
YrO/IOBHOIO Aena.

B kayecTBe Apyrux n3 OCHOBHbIX MPUYUH MPUHYXAEHUSA K fadve
noKasaHuin 1 anbcupukalmn gokasare/lbCTB He0OX0AMMO 0C060 Bbl-
[eNnTh:

1. Koppynyuonnvle npuuunst. Mbl He 6yeM KOMMEHTUPOBATb BCe
N3BECTHblE HaM CTaTUCTUYECKNE CBEAEHUA M MHEeHUS OO/bLUMHCTBA
YHYaCTHVKOB MHOTOYMC/IEHHbIX OMPOCOB HaceNeHUs 0 KOPPYMLMOHHOM
3apaXXeHHOCTU NPaBOOXPaHWUTE/IbHbIX OPraHoB, a /nLb NPUBEAEM He-
CKOMbKO «CyXMX» MoKasaTeneir Ha aToT cyeT 3a 2008 r.: «3a 9 mecs-
ues 2008 r. HanmbosbLLEee KOMMYECTBO NPECTYNNEHNI KOPPYNLMOHHOM
HanpaBNeHHOCTY BbISIBIEHO B MpaBoOXpaHuTenbHol (2 580), cyaeb-
HO-UCNONHUTENbHOM (271) chepax. 3a coBepLUEHME KOPPYMLMOHHbIX
NPEeCTYNEHNI K YrofI0BHON OTBETCTBEHHOCTU NPMB/EYeHb! 33 NPOKY-
popa, 130 cnepoBareneit», — coobulaet MNpegceaatens CneacTBEHHOrO
komuTeTa npm Mpokypatype P® A. U. bacTpbiknH®. «B 2008 rogy cpe-

8 Cm.: VIHhopmaLmoHHoe NncbMo MeHepanbHoi NpokypaTypsl P® ot 1 anpens
2008 r. No 5/2 -667-8, B KOTOPOM HVKECTOALLME NPOKYPOPbI UH(POPMUPYHOTCA O
Takoin NpaBoBoii nosmumn BepxosHoro Cyga Poccuiickoin depepauyuy B OTHOLLIE-
HWW UCMOMb30BaHUS B OKAa3blBaHWUM ONePaTUBHO-PO3bICKHON MH(OpMaLMK 1 pe-
3yNbTaToB OMNepaTUBHO-PO3bICKHLIX MEPONPUATUIA.

% MpeaBapuTensHoe cnegctave. M., 2009. Bein. 1 (3). C. 7.
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AW NINLL, OCYXKAEHHBIX 32 B3ITOYHMYECTBO, NOYTM 29 NPOLIEHTOB COCTa-
BUNW COTPYLAHVKM NMPaBOOXPaHUTENbHbIX OPraHoB», — 0TMeTW 13 mMas
2009 r. B cBoem foknage CoseTy defepaumm MeHepanbHbIiA NPOKYpop
P® HO. Yaika®. B Tom e rofy 3a B3TOYHUYECTBO U AOMKHOCTHbIE
npecTynneHns 6bin0 OCYXKAEHO M 65 BbIBLUMX Cyaei (B NpeablayLlem
rogy ux 6110 10)¥7. HeT COMHEHWUIA, YTO «MH(OPMALMOHHBIMY» METO-
[0M COBEpPLUEHMNSA BCEX 3TUX MPECTYNIEHWIA SBMSNOCH TAKXKe MaHUMy-
NMPOBaHNe [OKa3aTebCTBaMU A/ NMPUHATUSA PELLEHNIA B MHTepecax
B3ATKOZATE/IeN M0 paccMaTprBaeMbIM fenam.

MoTumBauma nocArateNbCTB Ha [40Ka3are/bCTBa, COBEPLLAEMbIX MO
3TUM MPUYMHAM, peann3yeTcs B CrefyoLmX avameTpanbHO NpoTUBO-
MONOXHbIX HaNpaBNeHUAX:

a) 060CHOBaHMe HEOOXOAMMOCTU WM BO3MOXHOCTU WCK/OYUTD
Yro/IOBHOE Npec/niefoBaHne (UK NPeKpaTuTb Hauyatoe) B OTHOLUEHWUU
KOHKPETHOro nuua (/1LL), COBEPLLMBLLENO HEKOE YTO/I0BHO HakasyeMoe
JesHue, a Npy HeBO3MOXHOCTM 3TOr0 — Ha3HaYeHWst JaHHOMY Ly
MWHUMa/IbHO BO3MOXHOIO HakasaHusi. Takasi HanpaB/eHHOCTb Mocs-
ratefibCTB Ha [JOKa3aTe/IbCTBa, KakK MNOKa3blBaeT NPaKTuKa, BCTpevaeTcs
Kak no genam 06 06LLeyroNnoBHbIX, TaK M BCEX MHbIX NPECTYNNEHNsAX
(OT XynuraHcTBa M M3HACUIOBaHWS 4O NPOTVUBOMPABHbLIX AESHWIA, CO-
BepLUaeMbIX MO LO/HKHOCTW UK CNYX6e);

6) 060CHOBaHVEe HEOOXOAMMOCTU OCYLLIECTB/IEHNS YTONOBHOIO Npe-
CNnefjoBaHNs B OTHOLLEHWW KOHKPETHOIO nua (11L) 1nbo CoTpyaHMKOB
HEKOVi KOHKPETHO opraHu3aLmm B CBA3W C UX AeNCTBUSMU, 06bEKTUB-
HO He COofepXKalMMmn cocTaBa Yro/loBHO Hakaslyemoro AesHus, U ero
ocyxaeHusi (N1Mbo, Kak MUHUMYM, OCBOOOXAEHWS €ro OT Yro/IOBHOM
OTBETCTBEHHOCTM MO HEPeabUNUTUPYHOLLMM OCHOBaHMAM). 3Ta MOTU-
BaLMA nocaratefibCTB Ha AoKa3aTeNbCTBa 0COOEHHO XapaKTepHa Ans
BbISIB/IEHWS U pacc/ieOBaHWS MPeCTYNIeHNn 3KOHOMUYECKOro Xapak-
Tepa. LLIMpoKo M3BECTHO, YTO Hekast (Mbl He pacnonaraeM KakKuMm-nn6o
omumanbHbIMU AaHHBIMW — OHW MO MOHATHLIM NPUYMHAM OTCYTCTBY-
tOT — Kakas MUMEHHO) 4acTb YrO/IOBHbIX e/ O HUX HOCUT «3aKa3HOM»
XapakTep, B YaCTHOCTW npecriefyeT Lenn OTAeNbHbIX L, U OpraHn-
3aunii pyKamMm KOppyMMMPOBaHHbIX COTPYAHMKOB MPaBOOXpPaHUTENb-
HbIX OpPraHoB W Cyfa YCTPaHUTb CBOMX 3KOHOMMUYECKUX (a MHorga u
MONUTUNYECKNX) KOHKYPEHTOB. VIHbIMU CIOBaMU, BbIHYANTb UX B CBA3N

8 Poc. ras. 2009. 14 mas.
8 Tam »e. 2009. 7 nions.
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C OCYLLeCTB/IEHVEM B OTHOLLEHWNW UX YTOMI0BHOIO NpecrefoBaHns npu-
HATb YOBNETBOPAIOLLEE MHTEpechl MOCAralolmMX Ha [oKasaTe/bCTea
JINLL peLLIeHme — NPEKPaTUTb CBOO AesATeNIbHOCTb B Lie/IoM 160 BO3Aep-
XaTbCs OT TEX UM UHbIX KOHKPETHbIX AeACTBUIA.

2. Unvie nuunvie npuuunst. TPaKTNKe U3BECTHLI MHOTOYUCIEHHbIE
C/lyYau, Korfa nocararenbCTsa Ha 4oKa3aTe/lbCTBEHHYH0 H(opMaLmMio
N JoKasaTe/IbCTBa M3y4aeMOoro 34ech Buaa COBEPLIAKOTCA M MO NINYHBIM
npu4mMHam, 06yCcnoB/eHb! POACTBEHHBLIMM, APYXXECKAMMN U UHBIMUN NNY-
HbIMW CBA3AMMN MEXAY NpaBonpuMeHUTENIMA U NLAMK, 3aUHTEpeco-
BaHHbLIMMW B OMNpeLeieHHOM MCXOAe Yro/I0BHOIO Aena.

B aBrycte 2009 r. B Mopgosuu 6bi11 OCY>KAeH NPOKYpOp O4HOO M3 paiio-
HOB 3a crieaytolliee AesHue. 1 mas 2007 1. B NpoKypaTypy NocTynuo 3asB-
NeHvie 06 U3HACUI0BaHUW ABYMS MECTHBIMU XXMTENAMU 16-N1eTHE [eBYLLUKN,
KOTOpas fiaxke Ha3Basia MMeHa HaCUbHUKOB. MECTHBI (hepmep — 0TeL, 0AHOI0
13 HaCW/IbHWKOB 0BPATU/CS 3a MOMOLLbIO K CBOEMY 3HAaKOMOMY MPOKYPOpY,
KOTOpbI B Gecefe C pPoAMTENsSMM NMOTEPMEBLUEN yoeann nx «ynaguTb Aeno
MVPOM>»; B BO3OY>KAEHUW YTO/IOBHOIO Aena Obl10 0TKa3aHOo®,

MepeyeHb TakMxX MPUMEPOB U3 CMEACTBEHHON MNPaKTUKM MOXET
ObITb NPOAO/IKEH, TaK e KaK, HECOMHEHHO, MOTYT 6bITb pa3paboTaHbl
Apyrve CUCTeMbl MPOBOAMMBIX MO Pa3/IMYHbIM OCHOBAHWAM Kaccugu-
Kauuii NpuyvH nocaratenbCTB Ha AokasaTenbcTBa. OAHaKo B MepByHO
oyepeab 6opbba C NHOObIMK MocAratTe/IbCTBaMM Ha [0Ka3aTe/IbCTBeH-
HYI0 MH(opMaLMio 1 foKa3aTeNbCTBa, He3aBUCUMO OT TOr0, KEM 3TU
rnocararefibCTBa COBEPLUAOTCA (B TOM u4uc/e MpodecCMOHaNbHbIMU
y4aCTHMKaMW YrO/IOBHOIO CYLOMPOW3BOLCTBA), B HACTOsLLEe Bpems
TpebyeT COBEpPLUEHCTBOBaHWS MPaBOBOM OCHOBbI U OOOCHOBAHHOTO,
COOTBETCTBYIOLLErO 3aKOHY MPaBONpPUMeEHEHUS.

K 13yyeHnto aTux NpobsiemM Mbl U NEPEXOaUM.

§ 2. MpurHY>XXAEHWE K Jade NoKasaHul

Kpamxuii ucmopuueckuii 0630p omeemcmeenHoCmu 3a RPUHYICOEHUE
K daue nokasanuti 6 yeonossom npase Poccuu konya XIX — nauana XXI 6.

[aHHbIli 0630p, aHAOMMYHO KOTOPOMY Oy/eT OCYLLeCTBAATLCS UC-
CrefoBaHve 1 ApYyrux OTAeNbHbIX BWAOB NOCAraTeNibCTB Ha [oKasa-
TENbLCTBA, NMPecneayeT Lesb NokKasaTb 3BOTFIOUNI0 NX KPUMUHAIN3aLUKN
B Yro/IOBHOM npaBe Poccum. A 370, B CBOKO 04epe/b, Kak JymaeTcsl, 60-

8 Poc. ras. 2009. 6 aBr.
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nee penbetHO NMOKaKET COBPEMEHHOE COCTOSHNE YTO/I0BHO-MPaBOBbIX
mep 60pb0Obl C TAKUMU AESHUSMU U UX NPEBEHTUBHOE 3HAYEHNe.

30ecb U flanee HOPMbl YFOMOBHBIX 3aKOHOB, MPefyCMaTprBaBLLMe
OTBETCTBEHHOCTb 3a COOTBETCTBYHOLLVE AESIHUS 10 YTONOBHOIO KOAEK-
ca Poccuiickoit depepauym 1996 ., He KOMMEHTUPYHOTCS.

e CTatba 432 YNOXXeHUA 0 HaKa3aHWsAX YrosioBHbIX N UCNpaBu-
TesnbHbIX 1885 roaa:

«Cnedosamenn, Komopwvlii OyOem yepo3amu Uiy Opyeumu npomueo-
3AKOHHBIMU CPEOCMBAMU NPUHYICOAMb 0OBUHAEMO20 K NPUSHAHUIO UTU
ceudemens K NOKA3AHUSIM, MOJcen, No YCMOmMpeHuio cyoa u oocmosi-
menbecmeam oend, Ovims NOOBEePEHYNI. ..

Koeoa s npu cnedcmeuu ynompebnenst Oviiu UCMA3AHUSA U dHcec-
MOKOCHIb, MO BUHOBHBLLL 8 CeM N00BeP2ACMCsL.. »®.

e YacTtb 2 cT. 115 YronosHoro kogekca PCOCP 1922 r. (B pegak-
unn 1926 1.):

«Ipunysrcoenue k 0aue noxazanuii npu 0onpoce nymem npuUMeHeHus.
HE3aKOHHBIX Mep CO CHOPOHbL NPOU38005iuie20 OONPOC Iuyd, a Mmakdlce
3aKIOYEHUe NOO CIMPAdICy 8 Kauecmee Mepbl NPeceuenust U3 JUUHbIX,
JUOO KOPHICIMHBIX MOMUBOB... »*;

e Ctarbsa 179 YronosHoro kogekca PCO®CP 1960 r.:

«lIpunysicoenue x daue noxazanuil nymem NPUMEHeHUs Yepo3 Ul
UHBIX HE3AKOHHBIX OeUCMBULL CO CHOPOHbL IUYA, NPOU3B00AULe20 003-
HaHue Uy npedsapumenvroe ciedcmesue, — HaKA3bl8aAenicsl. ..

Te orce Oeticmeusi, coedunenHble ¢ NPUMEHeHUeM HACUUSL WU C U3-
0e8amenbCmeom Hao IUUHOCMbIO OONPAUUBAEMO20... »*,

» Ctatbs 302 YK Poccuiickoi ®egepauumn 1996 r.%2:

«[puHY>XXeHMe K ade NoKasaHwii

1. Hpunysicoenue nodo3pesaemoco, 0O6UHIEMO20, NOMePNnesuLe2o,
ceudemens Kk 0aie NOKA3aHUU 1ubO dIKCnepma, Cneyuanrucma K oade 3a-
KAIOYeHUs. W1l NOKA3AHUL nymem NPUMEeHeHUs. Yepo3, Wanmaxica i

8 Nanee «YnoxeHue...» 1885 r. TekCTbl NPUBOLAATCA MO: YNIOXKEHME O Haka-
3aHUAX YronoBHbIX U UcnpasutenbHbix 1885 roga. M3pgaHo H. C. TaraHuesbiM.
W3p. 18-e, nepecmotp. 1 gon. Mr., 1915.

% 3peck 1 ganee ctatb YK PCOCP 1922 1. (B pes. 1926 r.) npnBogatcs no
n3aHNI0: YronoBHbIl kogeke PCOCP. M., 1950.

%1 3peck 1 ganee ctatbt YK PCHCP 1960 r. npMBOAATCA MO M3LaHWIO: YT0/M0B-
HbIli Kofekc Poccuiickoli depepauum. C othuLmaibHbIMU NOCTaTeHBIMU KOMMEH-
Tapusamu : B 2 T. Cl16., 1994,

2 Nanee — YK.
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UHbIX HE3AKOHHbBLX 0edcm6m2 CO CMOPOHDbL Cﬂe()oeameﬂﬂ uiu auya, npo-
U3800U4e20 O03HAHUE, d PAGHO OPY2020 TUYA C 6e00MA UIU MOTHATU-
6020 CO2NACUSL CIE00BAMENsL U auya, np0u3eodﬂmeeo oosnanue...

2. To arce desanue, coeOuHenHoe ¢ NpUMeHeHuem HACUIUs, U30esa-
menbCcme Ui nblmkKu...».

13 nprBeAEHHOTO TEKCTa yCMaTpMBaeTCs, YTo:

BO-MEPBbIX, — U 3TO CneayeT NoAYepKHYTb 0CO60 — peyb MAET 06
Yro/0BHOM OTBETCTBEHHOCTW YKa3aHHbIX B 3TOW CTaTbe CyObeKTOB —
npeacTaBuTeNeil OpraHoB, OCYLLECTBSIOLMX YrOI0BHOE NpecnefoBa-
HWe, rezasucumo OT TOFO, NOMYYaeTCA 1N B pe3ynbTaTe NPOTMBOMNPaB-
HOFO MPUHYXXAEHMA NOXKHAsA UK AOCTOBEPHAA MH(OpMaLms. Ha aTom
NONOXEHWM B CUY €ro NPUHUMNNAbHENLLEN 3HAYMMOCTH CneayeT oc-
TaHOBWTbLCA NOAPOGHee.

MpakTuyecky B NHO60N NyOIMKaLmm, KacatoLLleincs aTux npobnem,
BCEra MCnosb3yrT NPYMEpbI, KOrAa pesy/bTaToM 4aHHOro Buaa nocs-
rateNnbCTB Ha A0OKa3aTeNbCTBa SBUCS IOXKHbIA CaMOOroBOp MW NOX-
HbI OroBOP APYrnX CO CTOPOHbI /L, HE NPUYACTHbLIX K COBEPLLEHNIO
npecTynneHns®, Ho Kak OTHOCUTLCS K (hakTam MOosyYeHUs 3TUM e
crnoco6om (NPOTMBOMPaBHbLIM MPUHYXAEHNEM) AOCTOBEPHbIX, COOT-
BETCTBYIOLLUMX CNYUMBLUEMYCA MOKa3aHUA OT NUL, [LeACTBUTENbHO
COBEPLUMBLUNX WM MPUYACTHBIX B TOM MM MHOM KayecTBe K COBep-
LUEeHMIO NpecTynneHns (MoKa3aHWs-TO B KOHEYHOM CYeTe NonyyaroTcs
[OCTOBEPHbIE).

[axe No NpUBOANMBbIM BbILLIE «NPU3HAHUSAM» OMepPaTUBHbIX COTPY/-
HWKOB, NOMTyYEHHbIM B pe3y/bTare onpoca AneKcaHAPOBbIM U ero co-
aBTopamu, Pr3nMYecKoe HacuIne C LeMbo MoyYeHnst NoKasaHWin OHK
MPUMEHSIOT MOYTU MO KaXXAOMY NSATOMY Yro/oBHOMY feny (a no Ha-
UMM HabNHOAEHUAM, NMPU PACKPbITUN HACKUILCTBEHHBIX MPECTYMN/IEHNI
— 3HAUYMTE/IbHO Yalle), a KONMYECTBO OrMpaBAaTe/lbHbIX MPUroBOPOB
— MUHUMaNbHO. CefoBaTeNbHO, Takne AaHHbIe NOA MPUHYXAEHUEM

MOKasaHus, Jaxe B CyYasx MOCNeAYHOLLEro 0TKasa OT HUX, CyAamu
OL|eHMBAOTCA KaK [JOCTOBEPHbIE.

B KauecTBe Hay4HO-MPaKTUYeCKOl rMnoTesbl® Mbl MOXEM Mpeano-

NOXWUTb, YTO NMLA, AECTBUTENBHO COBEPLLMBLUNE NPecTynieHne (Mnu

93 XKypHanmcTbl MULLYT 0 TakMX hakTax ¢ rpakaaHcKMM nagocom, npogeccuo-
Hanbl (H. H. Kutaes 1 ap.) — 6eccTpacTHO X KOHCTaTUPYHOT.

% He 60nee TOro, M60 MHOe TpebyeT Cepbe3HbIX COLMONOrMYECKNX NCCNes0Ba-
HWIA, KOTOpble HaM He U3BECTHbI.
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MMetoLLMe K HEMY HEKYH MPUYACTHOCTb), K «NPU3HaTeNbHbIM» MO0-
KasaHuAM NPUHYXAaBLUMECH NPOTUBOMPaBHLIMI Croco6amu, B Cuny,
CKaXKEM, «POCCUIACKON MEHTASIbHOCTU», NPUHUMAIOT UX Kak AO/MKHOE,
KaK HeKoe BO3Me3[ue 3a COBEPLUEHHOE UMK fiesiHMe. VIMEHHO NO3TOMY
OHW He CUYMTAIOT HeoOXOLMMBIM COO06LLATL O TOM, KaKMMU CpeacTBa-
MU 1 CNocobammn OHN MPUHYXAAINCH K fjade — 0C060 3TO NOLYEPKHEM
— 06BEKTMBHBbIX, AOCTOBEPHbIX MOKa3aHMWiA...

Mpwy paccMOTPEHMM 3TOro BONpoca He byaem anennmnpoBarhb K akcuo-
MaTU4HbIM FyMaHUTapHbIM U 3TUYECKMM OCHOBAaM YrO/I0BHOIO Cyfo-
MPOV3BOACTBA, K TOMY, UTO «MPW NPOW3BOACTBE CNEACTBEHHbIX [elACT-
BUIA HEJONYCTUMO MPUMEHEHVE HACUNWS, YTPO3 U UHbIX HE3aKOHHbIX
Mep» (4. 4 cT. 164 YTIK).

MpuHYXAeHVe K [adve nokasaHUii B ONOCPeAoBaHHbIX B paccmar-
puBaemMoli ctatbe YK (hopmax u ¢ nparmaTuyeckux, n ¢ npakceono-
FMYeCKMX NO3NUMIA B NPUHLMNE HE COOTBETCTBYET OCHOBHOMY Kpu-
TepuIo 4ONYCTUMOCTM UCMNONb30BaHUA NHOObIX TAKTUYECKUX MPUEMOB
— Kputeputo 13bupaTesibHOCTW BO3AENCTBUA. Ero e CyLWHOCTb Co-
CTOUT B TOM, YTO NPUMEHSEMbIA TAKTUYECKUIA NPUEM JO/KEH OKasbl-
BaTb )Ke/laemMoe BO3[ENCTBME NULLL Ha N1LO, 06naaatoLLee UCKOMONA
WH(opMaLven, n 6bITb HEMTPabHLIM 415 BCEX OCTa/lbHbIX NNL, TaKo-
BOI MHopMaLmeli He obnagaroLmnx®. 1o TpeboBaHMe AOMKHO COO-
NKOAATLCA BO BCEX CNyYasX 1 CUTyaumsX, AaXe TOraa, Koraa B OTHOLLe-
HUW NMLA, K KOTOPOMY NMPUMEHSETCA TaKTUUYECKWIA NPUEM, MEHOTCS
orepaTvBHas MHpOPMaLUs 1, MOXET BbITb, MPAMbIE YIMKM U [0Ka3a-
Te/IbCTBA €ro NPUYaCTHOCTM K PacKpbIBAEMOMY W pacc/iefyeMoMy npe-
CTYM/IEHUIO.

Kaxxgomy npodeccroHany B 061acTu YrofoBHOM KOCTULUN LLXPO-
KO M3BECTHO, KaK 4acTo MH(opmaLus, NonyyYeHHas onepaTuBHbIM My-
TeM, SBNSETCA fAe3vH(opMaLmeld, YUKW — ClyYaiiHbIM COBMaLeHUEM,
a [l0Ka3aTe/bCTBa — HeLOCTOBEPHbIMU! YTO/IOBHO-MPOU3BOLCTBEHHAS
UCTOpUA (M He TONbKO HALLEi CTpaHbl) MO/IHA OMMUCaHUAMMN Tparmyec-
KNX pe3ynbTaToB He COO/IOAEHNS 3TOr0 KpUTEpMs LONYCTUMOCTY Tak-
TUYECKMX NPUEMOB...

Ewe 6 onyonuxosannom 6 1767 2. «Hakase, oannom Komuccuu 8
couuHeHuu npoekma Hoeoeo Ynoocenusy Examepuna II, nonaeas 603-
MOOJHCHBIM YCMPAHUNTL NbIMKU, 3aMemuild. «...Hesunosnwiii 3aKkpudum,

% MoppobHee 06 3TOM CM.: baes O. A. TaKTVKa YronoBHOIO NnpecnejoBaHns u
npogeccnoHabHOM 3awuThl OT Hero. M., 2008.
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UL Obl MONLKO €20 Myuums npekpamuiu. ... Illocemy noimka ecme
HAO0eJNCHoe Cpedcmaeo 0Cyoums HeGUHOBHO20, umeloujeco ciaboe cio-
Jlcenue, U onpagoams 6e33aKOHHO20, HA CUTbL U KPENoCmb 8010 YHO-
sarowezo». (Hanomnum, gopmansvro nvimxa 6vina ommeHnena b 8
1801 2. ykazom Anexcanopa I%).

Takum 06pas3oM, paccmaTprBaemoe nonoxeHune cT. 302 YK Hocut
Cyry6o npuHUMnunanbHbIA XapakTep, 160, Kak K TOMY METOAOM «Mpob
1 OLIMGOK» NMPULLINIO YeNOBEYECTBO, 06yecmsy u 20CyOapcmey HyHCHO
He 11000e packpvimue u pacciedosanue npecmynieHul.

«/Jlaono, kaxkoe MHe 0eno 00 Xyiueanos, — pasmolulisnem 2epoii poma-
na FO. Jlombposckoeo « Daxynibmem HeHYI’CHbIX eujeily 00 YEUdeHHOM
Ha cmone cnedosamens oOmMoMOHMAdNdCce 3paiKa 2nazd ¢ «3anedamJe-
suuMesy 8 Hem uzobpasicenuem. — C HUMU 6€0b 2NABHOE — 6bICIEOUND.
Houmamys 36eps u evibpocums e2o u3 obuecmsa. Bom umo enasnoe
¢ Humu. Ax, éom xax mel 3a2080pui, mogapuwy 3vioun. 3nauum, yeuw
onpaesovieaem cpeocmaa, kaxk Hu gepmucs. C OaHOUMOM MOJICHO, d C
mosapuwem 3viounvim nenvss. C Hum Hado no 3axkony. A, coocmeento,
nouemy?... Tax éom nomuu: eciu ¢ OAHOUMOM MONCHO, MO U ¢ MOOOU
MOHCHO. A ¢ mObOU HeNb35: MOLKO NOMOMY, YO U ¢ HAHOUMOM MAK
nenwvsa. Tonvko nomomy! [omnu! Iomnu! Ioocanyiicma, nomuu smo,
u mozoa moi Oyoeusb cebst 6ecmu Kak uenosek»®’ (8bloeneno namu, Kak
umerouee OMHOUEHUe He MOIbKO, a MOdicem Oblmb, He CIOAbKO K HO0-
Cce0CcmeeHHOMY, HO, 8 Nepayio ouepedb, K credosamento. — O. B.).

«M3 NpyHLMNa NPaBoBOro rocyapcTBa, — COBEPLUEHHO BEPHO Nii-
LLIET M3BECTHbI HEMELIKMIA KpMMUHANUCT BepHep Boiinbke, —n cT. 611
EBponeiickoii KOHBeHUMM (MMeeTcs B BUAY EBponeinckas KOHBEHLMSA
0 3alLyTe NpaB YesI0BeKa U OCHOBHbIX CBO6OA. — O. b.) CieAyeT npu-
HLWMN «CMpaBef/IMBOro NpoLecca», KOTOpbIiA BMecTe ¢ Tpe6oBaHMEM
YBaXKEHNA 4e/10BEYECKOI0 AOCTONHCTBA YCTaHaBNMBAET 3aNpPeT Ha [0-
CTVDKEeHMe npasAbl /1000 LEHOW. B oTAnume OT NPeXHWUX CTONETUi
Mbl 60/1€e He CUMTaeM, YTO «LieNlb OnpaBabIBaeT CPeACTBa». IIpume-
HeHue Cuivl, 0OMAHA U NBIMKU OONAHCHO ObIMb 3aNpeuieHo u 6 mom
cayuae, k0204 OHU MO Obl HOMOYb UB0OIUYUMb ONACHO20 NPECTYN-

% 3arnaBHbli repoli ofHOW nbecbl bepTonbAa bpexta «XKusHb anunes»
rOBOPUT CBOEMY YUEHMKY: «H OTPEKCs MOTOMY, UTO 60SANCA MbITOK... OHM NOKa3a-
N MHe opyamna» (Bpexm Bepmonwo. CTUXOTBOPeHUSs. Pacckasbl. Mbeckbl. M., 1972.
C. 775).

7 ombposckuii FO. PakynbTeT HEHYXXHbIX BeLLeid. M., 1989. C. 81.
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Huxa» (KypcvB Haw. — O. 5.)%. OH e NpVBOANUT COAepXXalniics B
YIMK ®PIC npuMepHbIli NepeYeHb 3anpeuentblx mMemooos 0onpoca
(npryem oTmevaeT, uTo B YTIK cneymanbHO MoAYepKMBaeTCs: AaH-
HbIli NepeyYeHb He ABMSETCA UCYEPMbIBAKOLLMM) N KOMMEHTUPYET ero
cneayoLLmM 06pasom.

Vmomnenue. JNINHHbIE N AINTENbHbIE JONPOCHI C 3PHPEKTOM YTOM-
NEHNS HEM36EXHbI B paMKaxX KPUMUHAIMCTUYECKON AeATENbHOCTU U
ABNAKOTCA ONYCTUMbIM MNONNLEACKUM CPEACTBOM, OHO ABNSETCA Hefl0-
MYCTUMbIM, KOrfja 06BUHSIEMbIA YTOM/IEH COBCTBEHHO AOMPOCOM WA
B pe3y/ibTate ApYrux 06CTOATENbCTB TakK, YTO YLEMAETCA ero CB060-
[a BOnensbsBeHns. HegonycTUMbIM SBNSETCA, KOrAa 06BMHAEMbIA B
nocnegHve 30 4yacoB nepes NpPU3HaHWEM CBOEW BUHbI OblN NNLLEH CHa.

Beeoenue 6 opeanusm cneyuaivHulx npenapamos — ONbAHALMNX,
OAyPMaHMBaKOLLMX, BO36YXAAIOLMX, CHOTBOPHbIX CPeAcTs, 0CO6eHHO
a/IKOroN1IA U HapKOTMYeCKMX BelecTB. Jonpoc HeMb3s NPOU3BOAUTS,
AakKe Korga 06BUHSAEMbIV CaM NPUHSN 3TN BELLEeCTBa.

Hemsizanue — 370 NPUYMHEHUE NPOAOMKUTENBHBIX WX NEPUOAN-
YECKWN MOBTOPAIOLMXCS (hM3NYecKnx 60neil nnu LyLieBHbIX CTpaja-
HWIA, HaNPUMep CofepPXXaHne B TEMHOTE, MHUMbIe PaccTpesibl U T.4.

Obman. 3aKOHOZATE b BbICKA3a/1CA B MOJIb3Y HEOrpaHWYEeHHOro 3a-
npeta Ha 06maH. OfHO3HAYHO 3arpeLLeHa 0CO3HaHHas MHCLEHUPOBKa
(haKTOB, He COOTBETCTBYHOLLMX LEACTBUTE/IbHOCTM, HaMpyUMep Henpa-
BW/IbHOE YTBEPXKAEHMWE, YTO [APYroli COy4acTHUK Y)Ke apecToBaH, Um
4TO 33 06BUHAEMbIM HAOMO4AIN BO BPEMS COBEPLLEHWS NPeCTyre-
HWS, YTO COYyYaCTHWMK CO3Ha/ICA. 3amnpeLleHo Takke 0CO3HaHHOe 1CKa-
YKEHWe NPaBoBbIX MOHATWIA, BONPOCOB Npasa, CKaXXeM, YTBEPXAEHUeE,
4TO MOJIYaHMe ABMSAETCA [LOKAa3aTe/IbCTBOM.

Ionuepagh. OH 3anmncbiBaeT 6ecco3HaTes/IbHble peakuum onpaLlmsa-
emMoro, a NOTOMY Y Hero npakTUYeckKn OTCyTCTBYET BO3MOXXHOCTb OKa-
3blBaTb BUAHME, T.€. NONMPAETCA ero YesioBeveckoe A0CTOMHCTBO®.

%8 Boitibke Bepnep. YTonoBHO-NpovueccyanbHoe npaso ®PI. KpacHospck, 2004.
C. 89. O6 3TOM e NULLET 1 U3panSibCKUiA opUCT AapoH bapak: «... XoTs Mbl 1
CTPEMUMCS K UCTMHE B CyAeOHOM npoLecce, Mbl He TOTOBbI JOCTUraTb UCTUHBI,
MPUHOCA B XKePTBY YeN0BeYeCKOe AOCTOMHCTBO. HaHOCA 06BVHAEMOMY >XeCTOKME
yfapbl, MOXXHO MOAYYXTb OT HEro MpaBAMBOe MPU3HaHWE, HO [eMOKpaTNYeCcKoe
06LLIECTBO Y)XXe MOXET C/eNiaTb BbIOOP B M0/b3y OCBOOOXKAEHUS TaKOro 00BUHSE-
MOr0, YTOObI He MOOLLPATL HACUAMA MPOTWB HEro U APYrvX, HAXOAAWMXCS B MO-
[JOGHOM nonoxeHUn» (bapak A. Cyaeickoe yemoTtpeHue. M., 1999. C. 350).

% CM.: botitvke Beprep. Ykas. cod. C. 90-92, 96.
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Obwecmey u 20cy0apcmey HyJCHO Ulib 3aKOHHOE PACKPbIMUe U pac-
cnedosanue npecmynienuti. PaccMarpriBaemas npobnema — BeyHa Ans
YrO/I0BHOIO CY/OMNPOWN3BOACTBA /10601 CTPpaHbl. M B KaXKA0MA U3 HUX MNbl-
TalOTCA CO34aTb HEKME MPaBOBble MeXaHU3Mbl NMPeAYNPeXAeHNs BO3MOX-
HOCTMW NPUHYXXAEHUA K fade NOoKasaHWii, NpYBOAALLMX K CAMOOrOBOpY.

3BECTHBIVi aMepUKaHCKWIA aBTOp FOPUANYECKUX TPUINEPOB [KOH
MpUWam B JOKYMEHTa/IbHOM [eTeKTUBE, HanMCaHHOM Mo mMaTepuaiam
YrO/IOBHOTO fieN1a, rAe HEBUHOBHBINA Bbl1 OCYXK/EH 3a YOUIACTBO, KOTO-
pOro He coBepLUas, ¥ MHOTVE rofbl NPOBe/ B KaMepe CMEPTHUKOB, N0
aTomy nosogy nuLueT: «latad nonpaska K KoHctutyummn CLUA 3aLm-
LaeT NoACYAMMOro OT Camo0roBopa, a MOCKO/bKY Camblii IErKWia cno-
€006 pacKpbITb MPECTYM/EHNE — 3TO A0OMTLCA MPU3HAHUS 0OBUHSEMO-
ro, T0 CyLecTByeT MHOXeCTBO pa3HOOOpa3HbIX 3aKOHOB, KOTOPbIe Or-
paHMYMBatOT AENCTBMA NOMNLMN BO BPEMS BefieHMs fonpoca. bosnbLuas
4acTb 3TUX 3aKOHOB Bblna NpuHATa A0 1984 roja.

3a cToneTve Ao TOro B fene «XonT npoTvB wrata KOTa» Bepxos-
HbI Cyf NOCTaHOBW/, YTO NPU3HaHUE He NPUHUMAETCA BO BHUMaHME,
eCnv OHO A006bLITO NyTEM MaHWNYNMPOBaHWS CTpaxamu ¥ HafeXaamm
06BMHSEMOTO, MOCKO/bKY /INLLAET ero cBOOOAbI BO/IM M CAMOKOHTPONS,
Heo6Xxo4UMbIX N5 TOro, YTo6bI CAenaTb 406POBO/IbHOE NPU3HAHME.

B 1897 rogy B fene «bpam npotus CoefguHeHHbIX LLITaToB» cyn
MOCTaHOBW/I, YTO 3asB/ieHNe MOACYAUMOro LOMKHO BblTb CAenaHo no
ero fo6poi Bose, 6e3 NPUHYXXAeHUA, a He O06bITO NyTeM Pa3HOro poja
Yrpo3, HaCUINA UM NOXKHbLIX 06ELLaHWI, CKOMb HE3HAUYUTENbHbLIM HU
6b1710 6bl AaBneHve. MNpusHaHKe, NONYyYeHHOe OT 0OBUHSEMOrO NyTeM
Yrpo3, He ABNISeTCS LelACTBUTENbHbIM.

B 1987 roay B aene «bnak6epH npoTue wtata Anabama» Cyf KOH-
crarvpoBan: «pUHY>KAeHNE MOXET ObITb MOpPa/ibHbIM TaK e, Kak 1
(hm3nyeckmMm». UTo6bl onpeaennTb, 6b110 N NPU3HaHWe A06bITO no-
NALMER NyTem MCUXONOMMYECKOTO NPUHYXKAEHNS, CYLLECTBEHHO BaX-
Hbl cnefytowme hakTopbl: 1) AfMTeNbHOCTb Jonpoca; 2) 6bin in OH
MpOBeAeH Mo CyLLecTBy; 3) KOrga OH MMen MecTo — HEM WK HOYbHO,
NpyYem MokKasaHus, J00bITble B HOYHOE BPEMS, BbI3bIBAKOT CEPbE3HOE
HezoBepue; 1 4) KakoB NMCUXON0rMYeCKMA TUN MOL03PEBAEMOrO — Ypo-
BEHb €r0 YMCTBEHHOIO pa3BUTUSA, UCKYLLEHHOCTb, 06pa3oBaHue.

B pene «MwupaHga npoTtus wwTata Apm3oHa», CaMOM M3BECTHOM
[iene, OCHOBaHHOM Ha caMo0roBope, BepXoBHbIVi Cyf, onpeaenn npo-
LlecCyasnbHble rapaHTUM 415 3aWWThl npasB 06BMHSeMoro. Mogo3pesa-
eMblil UIMeeT KOHCTUTYLIMOHHOE NPaBo 0TKAa3aTbCs FOBOPUTb, Y HUKAKOe
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3asB/IeHMe, CleNaHHOE M BO BPEMS A0NPOCa, He MOXET 6bITb UCMO/b-
30BaHO B Cyfe, eCnv NONUUMA Y 06BUHUTENb HE CYMEIOT [10Ka3aThb, YTO
nofo3peBaeMblii ICHO CO3HaBasl, YTo 1) y HEro ecTb NPaBo He OTBeYaTb
Ha BOMPOChI; 2) BCE MM CKazaHHOEe MOXET ObITb 1CMOMb30BAHO B Cy/e
NPOTMB HEro; 1 3) OH MMEET NpaBo Ha aflBokaTta, He3aB1CcMMO OT TOro,
MOXET OH cebe MO3BOMNTL HAHATL €ro UKW HeT. Ecnv Bo BpeMst 4onpo-
ca 00BMHSiEMbIA NOTPebyeT NPUCYTCTBUSA aflBOKaTa, A0MNPOC AO/MKEH
ObITb HEMEL/IEHHO NMPeKpaLLeH.

[Jeno MupaHgapbl paccMatpusanock B 1966 rogy, 1 3TOT CBOZ NpaBui cpa-
3y e CTan 3HameHuT. MpaBga, MHOrVie NOMMLEACKIE yNpaBieHns noHavany
WFHOPMPOBa/IN €r0, BO BCAKOM C/lyyae, 40 TeX Mop, MoKa NPecTYMHUKOB He
CTa/In 0CBOBOXAATb M3-N0J, CTPXM MWL NOTOMY, YTO B MOMEHT YAEpXKaHUsl
OHW He 6blfIM 03HAKOMIEHbI CO CBOMMY MpaBamm. CBog «[MpaB MupaHfbl» Cy-
POBO KPUTMKOBA/ICA «aflenTaMy 3aKOHHOCTU W NPaBOMopsiaKa», 06BUHSABLLIN-
M1 BepXoBblii Cyf B NOTaKaHWM N1I0XMM NapHam. Ho oH Nponoxun cebe nyTb
B MPaBOBYIO KyMbTypy MOC/e TOro, KakK KaXAblid NONMLENCKUIA Ha Teneakpa-
He, NPOBOAA 3afiepXKaHue, Ha4an HeNMPEMEHHO BbICTPeNMBaTb 3TV CNoBa: «Bbl
MMeeTe NPaBo XpPaHUTb MOMYaHKe. .. »®,

Jlymaemces, ymo maxozo pooa npagosas NPOna2aHoa OOIHCHA Yauye
36ydamsv U Ha HAWUX melesdKpanax...

TeM He MeHee (haKTbl NMPUHYXKAEHNS K jade NoKasaHWiA Npu packpbl-
TWUW 1 paccnefoBaHUV NPeCTYN/IeHUIA He TONbKO BCTPEUatTCS B HAaCTO-
filLiee BPeMs, HO, YBbI, IBASKOTCA He eAMHUYHbIMUW. MpoaHann3MpoBaB
MHOrMe 13 Hux, A. C. AneKcaHApoB B MOCBALLEHHOV 3TOI npo6neme
CaTMpPUYeCcKol 3apuUCOBKE AeNaeT NPUCYLLMIA CTUKO ero MHOTMX Mny6-
NMKaLMiA anaTaXHbIA BbIBOA: «[MbITKa CTb 3NeMEHT Ky/bTypbl (MCKyC-
CTBa) Yro/I0BHOIO Cy/OMPOM3BOACTBA B COBPEMEHHOI Poccum»®t, U
XOTS! TaKOI BbIBOZ A€/aeTCA aBTOPOM B CaTVPUYECKOI 3aprCOBKE, HO,
Kak U3BECTHO, «B KXKAON LLYTKe eCTb A0NS LYTKM»...

OGbSACHEHUS! YKe OMepaTUBHbLIX COTPYAHWKOB, MOYEMy MOCNe AO-
npoca y [ONpPOLLEHHOTO NOSBUNCH TENECHbIE MOBPEXAEHNS, YacTO He
TO/MbKO Hey6eaNTENbHbI, HO MHOTAA NPOCTO aHEKAOTUYHbI:

00 Fouwiom [owcon. HeBUHOBHBIN. M., 2009. C. 116-117. «Hbto-/Ai0pK Taiimc»
CcredyoLLMm 06pa3om aHOHCUMpOBa NMy6MKaLMIO 3TOM KHUTW: «ECnK Bbl BepUTe B
Npe3ymMnLuo HEBUHOBHOCTM — 3Ta KHUFa MOBEPTHET BacC B LLOK. EC/N Bbl CTOPOH-
HWK CMEePTHOM Ka3HU — 3aCTaBUT MepecMOTPeTb CBOU B3MNAAbI. ECnv Bbl fymaeTe,
4TO COBpEMeHHas cynebHas cucTema AeiCcTByeT, — NPUBEAET B APOCTb!».

101 4nexcanopos A. C. TNbITKa KaK peaibHOCTb COBPEMEHHOIO YrONOBHOIO Cy-
[0MpOu3BOACTBA (caTMpuyeckas 3apucoBka) // MNpaKTnyeckoe 3aKOHOMCKYCCTBO.
2008. Ne 1(2). C. 34.
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«...Ilocne smozo Promun (6mopoii onepamuenuviii pabomuux. — 0. b.)
evioun y Cypkosa nucmonem, a s céanun e2o na noi. Ho ep. Cypkos ne
VCHOKOUNLCSL U HAYAT HAT0, € OCOOLIM YUHUIMOM OUMbCS NeYeHbIO, NOY-
Kamu u auyom 06 mou u Promuna bomunku ¢ yenvio 3a61a0emov Hauum
MAbENbHBLM OPYACUEM, HTHO MOV NOOMEEPOUMs OQUYUAHMBL U NO-
cemumenu pecmopand.

Tlo30nee ycmasuezo ep. Cypkosa mbl 00cmasuiu K c1edosameito
6 pationnoe omoenenue munuyuu. Creoosamenvy Kokopur, yeuoes nuc-
Monem 3a0epicanHozo U YCIblUas e20 MamepHbule 8blPANCEHUsL 8 A0-
pec pocCutiCKot Muauyuy u cebs auyHo, cmai cmoioums 2p. Cypkosa u
00BACHAMb, YUMo MOom Henpaes. B npunadxe packasanus ou (3adepacan-
uotl. — 0. B) cman naakamo u cayuaiino yoapuics ob yeon cetigha motl
uACMbI0 MO32a, KOMOPAsl 3a6e0yem YCIMHbIMU NOKA3AHUSMU.

Cnedosamens Koxopun sanucan 0ooposonviuvie npusnanus 2p. Cyp-
xoea. [Tomom 51 u Promun nanvyamu paz08unyiu 3a0epicaHHomy 6eKuU,
CAMOMPABMUPOBAHHBLE 8 PECOPAHe, YMoObl OH MO2 UOemb U NOO-
nucamvcs 00 NPOMOKOLOM, YMo OH U coerai. B dononnenue K 6bi-
UECKA3AHHOMY X0UY 000a8UMb, YMO ¢ MOel CHOPOHbL, d MAKI’Ce CO
cmoponvl Promuna u cneoosamens Koxkopuna nuxaxozo gpuszuyeckoeo
sozoeticmeus k 2p. Cyprogy He NPUMEHSIIOCh, A €20 3as8IeHUe NPOKY-
POPY — HA2AA5L TOACH U NPOBOKAYUSL C YETbIO ONOPOUUNb HAULY POOHYIO
Ppoccutickyio munuyuo»' %,

«LLTaTHbIMU» cuTyaumamMmm 3Toro Buaa nocaratenibCTea ABAAKOTCA
Te, Korga oCyLlecTBidroLwme no aeay oneparmBHO-PO3bICKHYHO pa60Ty
COTPYAHVIKW, TEM WU MHBIM 06pa3oM (Yallle BCEro, YBbl, NPeayCcMoT-
PEHHBLIMM Y. 2 PAaCCMATPUBAEMOI CTaTbK), MAMKO CKaXKEM, NMPUHYX/aa-
0T MU0 K faye rnoKasaHuii, nony4aa nnn co3fgaBas AoKa3aTe/IbCTBEH-
HYH MH(OPMaLWIO, U NPeAOCTaBNSAOT €ro ClefoBaTeNto Ans Aonpoca
V1 MPOM3BOACTBA APYTUX CEACTBEHHbIX [eNCTBUIA (HanpumMep, NpoBep-
K1 MOKa3aHuii Ha MecTe), B XOfle KOTOPbIX Aonpalu1BaeMblii (Mo npu-
YrHam, TpeOyHoLLMM OTAEbHOIO UCC/e0BaHMs) ee NOATBEPXKAAET.

H. H. Kutaes npusoauT CnegytoLmii npuMep, APKO UAMKOCTPUPY-
POLLI.I/II;I 3TO NOJIOXKEHne.

Bpatbs ®. AnUTeNnbHOE BPeMs COLePXannch Mo, CTPXEN, ABaX bl Npuro-
BapMBanMChb K CMEPTHOM KasHMU.

X 06BMHEHME B COBEPLLIEHMN YOUIACTBA B. 0CHOBBIBANOCH Ha MOKa3aHWAX
Tpex cBUAeTeNell 0 TOM, YTO C MecTa NPOWCLLECTBMA pasfaBanvch Kpuku B.

102 3akoHHOCTb. 2001. Ne 2. C. 64.
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06 y6uiicTee ee bpatbsimm @., a TaKke Ha NokazaHusx C. 0 TOM, YTO B Kamepe
CNeICTBEHHOTO U30/14TOPa OAWH 13 0OBMHAEMbIX PaccKasbiBai eMy O COBEp-
LLIEHHOM BMeCTe ¢ 6paTtom ybuiicTse B.

B KOHEYHOM cueTe 0Ka3anoch, 4To C., paHee 7 pa3 CyAUMbIiA, an NOXHble
MOKa3aHWs B OTHOLLEHUM ®. MO NPUHYXKLEHUIO COTPYAHUKOB MUNMLMK. [py-
rvie yrnomsiHyTble Bbllle CBUAETENN CTaNM AaBaTb M306nuvatoLyve 6parbes P.
MOKa3aHWs TOMbKO NOC/IE TOr0, KaK UX HE3aKOHHO Ha HECKOMbKO AHel nomec-
TUNWN B Kamepy NpesBapuTeIbHOro 3aK/4eHUs U NMPUMEHANN K HAM VHble
He3aKOHHble MeTOofbl JO3HaHNAY®,

K coBepLLeHMIO AaHHOTO B1Aa NocaraTe/ibCTB Ha 40Ka3aTe/lbCTBEH-
HYI UH(OPMALMIO COTPYAHWUKM OnepaTyBHO-PO3bICKHbIX OPraHoB 3a-
4acTyt0 MPUBNEKAIOT CBOMX KOH(UAEHTOB U WUHBIX MWL, U3 Ymncna Co-
AepXalumxcs nog cTpaxei No 06BUHEHMIO B COBEPLUEHNMN Pa3/INYHbIX
MPecTynneHnii. IMeHHO Takyto CUTyaL o, JyMaeTcs, UMen B BULY 3a-
KOHOAaTe b Korga (GopmynvMpoBan MoMoKeHNe 0 NMOHYXXAEHUN K [ade
noKasaHuiA Co CTOPOHbI IPYroro nnLa «¢ BefoMa Uim MonyanmBoro co-
rnacus cnefoBaTens».

B Toi1 e paboTe H. H. Kutaes npmMBoauT BbINUCKY 13 ieNa onepa-
TUBHOTO y4eTa, 3aBefleHHOr0 Mo (hakTy youiicTea 3., 3a KOTOpoe 6bif
OCYXfeH K pacctpeny AnekcaHap KpaBueHKo, Npu3HaBLUWIA cebs Bu-
HOBHbIM B 3TOM MPEeCTYNIeHUn (MPUroBop NpUBeLEH B UCMONHEHNE):
«B Kamepy K AnekcaHapy NomecTuiv nogcagHoro, youiuy n Hapko-
MaHa M., KOTOpbI METOANYHO KaXXAbl AeHb 136MBan ero Mexay us-
HYPUTE/IbHBIMY LOMPOoCcaMm.

BriocnescTBuy 06BMHUTEbHBIV NPUrOBOP B OTHOLLIEHWUN KpaByeH-
KO B MOpsiiKe Haz30pa 6bl1 OTMEHeH! %,

B KHUre ¢ Nog3aronoBKOM «XpOHMKa O4HOTO Yrofo0BHOIO Aena ¢
HEeo6X0AVMbIMY KOMMEHTapUAMMU» M3P OAHOTO M3 PanioHOB PKYTCKOI
061aCTV MONKOBHWK MUAMLMK B OTCTaBke B. V. CalikoB, HE3aKOHHO
6onee nonyTopa NeT COAEPXKABLUMIACA Nof, CTPaXein N0 06BMHEHMIO B
OpraHm3aLmm «3aka3Horo» yOuincTBa, a 3aTeM OnpaBAaHHbIV CyAoM,
LMTUPYeT parMeHTbl NOKa3aHWin B cyae psga Takux UCMosb30BaHHbIX
OrnepaTuBHbIMK COTPYAHUKAMW /WL, BeCbMa NMOAPOGHO M B BbICLUEN
CTEMNeHN BreyaTnatoLlee pacKpbIBatoLLMX TEXHOMOMMI0 NOLO6HBIX MO-
cAraTefibCTB Ha [loKa3aTesibcTeal®.

193 Kumaes H. H. HenpaBoCyAHble MPUIroBOPbl K CMEPTHON KasHU. CUCTEMHBIV
aHanm3 fonyLueHHbIX owmnbok. MpkyTcek, 2001. C. 7-8.

104 Cm.: Kumaes H. H. Yka3. cou. C. 48, 52.

105 Cm.: Caiikos B. U. TpecTynneHune 6e3 HakazaHus. VipkyTck, 2009.
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O/HaKO COBEPLLUEHHO HEMOHSATHO, MOYEMY KOMMEHTMPYEMas CTaTbs
YK He COAepXMWT Takoro KBasM(hULMpPYHOLLEro npusHaka, Kak cosep-
LLIEHNE YKa3aHHbIX B Heli nocaAraTenbecTB Ha JOKa3aTe/ibCTBa rpynn017|
iny, Nno npeasapuTesisHOMY CroBopy. B 10 e BPEMA, KaK MOKa3blBaeT
NpaKTnKa, Yalle BCEro nocAraresibCTea Ha AoKa3aTe/IbCTBa 3TOro BMia
HOCAT rPYNMoBOIi XapaKTep, BO3AEVCTBME HA S0 OKA3bIBAETCS OAHO-
BPEMEHHO HE Of]HVM, a HECKOMIbKUMU COTPYAHMKaMI OPraHOB Yro/oB-
HOro npecneaoBaHns (06bIYHO HECKONIbKMMU COTPYAHMKaMI OnepaTB-
HO-PO3bICKHOIO NoApasfeNieHns, MHOraa onepaTMBHbLIMK COTPYAHMKA-
MU 1 Cﬂe,ﬂ,OBaTEI'IEM). A NOTOMY MbI nonaraem HacyuliHO HEO6XO,EI|I/IMbIM
sxmouums 6 cm. 302 VK 6 kauecmese keanughuyupyioueeo npuznaxa
cosepuieHte ONUCAHHO20 6 Hell OesiHUsL 2PYNNOLL TUY NO NPed8aPUMeNb-
HOMY €2080pY U/UNU OP2AHUZO8AHHOU SPYNNOU Y.

MpogomKas aHann3 aHHO YrosI0BHO-NPaBOBOI HOPMbI, OTMETUM,
y4TO 13 ee ANCNO3ULMMN CNeayeT, TAKOW BUA NocAraTe/lbCTBa MOXET ObITh
OCyLlEeCTB/EH Cy6'beKTaM|/| 3TOI0 NPeCTynNeHna Kak npun nocararesbe-
TBE Ha A0Ka3aTe/IbCTBEHHYHO VIHdJOpMaLI,VII'O, TaK 1 Ha AO0Ka3aTe/lbCTBa B
TOYHOM, PaCCMOTPEHHOM BbILLE, YTO/T0OBHO-MNPOLUECCYya/IbHOM 3Ha4YeHUN
3TOr0 NOHSATUSI, B YaCTHOCTU, NPW UX POPMUPOBAHUN.

WHbIMK cnoBamm, B TakuX Cyyasix cefoBate/lb (PopMUpYeT AoKa-
3aTe/IbCTBO, 3aBeAOMO 3Has, YTO JieXKalllee B OCHOBE 3TOr0 VIHCbOpMa-
UMs [06biTa «HenpaseaHbIM» NyTem. Mo Hallemy Y6eXaeHUo, ecu
Mo Aeny B Xofie Aa/IbHElALLEro ero paccieoBaHns U Npu PaccMoTpe-
HUW ero B cy/e By/eT 6eCCropHO YCTaHOB/EHO, YTO [J0Ka3aTeIbCTBEH-
Hasl MHOpMAaLIMS, Ha OCHOBE KOTOPOIA C/ief0BaTeNIeM paHee ChopMmpo-
BaHO COOTBETCTBYHOLLEE 10Ka3aTeNbCTBO, Oblfa NoyYeHa B pesynbrare
NpoTMBONPAaBHOIO MPUHYXAEHWA, 3TO A0Ka3aTeNbCTBO — HUYTOXXHO,
HeaonycTtumo Ana UCMosib30BaHUA B Ka4ECTBE A0Ka3aTe/lIbCTBa 06BU-
HeHuA. bonee TOoro, «sedomo unu moruanusoe cozidcuey ciedogame-
JISL HA (popmuposanie 00KA3amerbCcmed Ha OCHO8e MAKUM CHOCOOOM
NONIYYUEeHHOU ONePamuHbiM COMPYOHUKOM UHDOpMayuu no3eossiem
paccmMampugamy e20 6 IMoM Cyuae KaxK HenocpeocmeeHHo20 cyobex-
ma cosepwennoil ganvcugurayuu dokazamenvcms (C YHETOM HaLLNX
paHee CHOPMYNMPOBAHHBIX MPEASIOKEHUIA NO U3MEHEHWIO PeaaKLmn
cT. 303 YK).

Hmenno no smum ocHOBAHUAM 8 C80€ 8peMs NPUBTEKANUCH K V2O-
JIOBHOU OMBEMCMBEHHOCMU 34 NPECMYNJeHUs NPomue npasocyousl
NeYanbHO 3HAMEHUMbLE NO Y20N06HOMY 0Ny CePULIHO20 CEKCYaNbHO20
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Mmaunvsika Muxacesuua (3a psi0 COBePULEHHBIX UM NPeCHynieHull Obiiu
0CYAHCOeHbL HeBUHOBHBLE uyd, 00uH uz komopwix — H. C. Tepernsi — pac-
cmpensan) cneoosamenu M. K. JKaenepoeuu u B. . Coporo®.

Mpogomkas pacCMOTPeHMe 3TOro BOMpOca, aBTop CYesl YMeCTHbIM
CBECTW B OAHY Tabnuuy ABe UuTaThl.

B nesom cTon6ue Tabnmubl NpMBeAeHa PeKOMeHAaUMs 13 nocobms
Mo TaKTMKe AoMnpoca BeAbM, COCTaBeHHOro B XV B. 4OCTOMNOYTAMbIMM
MOHaxamy — UHKBM3MTOpaMn®’. B npaBom — BblAepXKKa U3 U3N0XKeH-
Horo 8 CMI/ o6palleHns poCCUMCKOro rpaxkjaHnHa, HanpasieHHOro B
2009 r. B Ctpacbyprckuii cyg no npasam yenoBekal’®, Kak rosopmutcs,
«HalANTE HECKOMbKO OTINYKI»... HO BNMSIHWME Hay4HO-TEXHWUYECKOTO
nporpecca — O4eBUAHO. ..

He npekpallas ysellaHuii, <...>
MOAHMMAIOT TOrAa Ha [Apl6ax C
3eM/1, a 3aTeM, MoKa Npoo/Ka-
eTCA MNbITKA, e/l YMTarTCA NoKa-
3aHWS CBUAETENEN C YKasaHWeM
UX UMeH. Mpy 3TOM Cyaps npu-
6aBnseT: «BoT BMAWLIL, TBOW
MPeCTyNneHns  [10Ka3blBaOTCA
cBugeTensMu». Ecnm oHa npo-
[0MKaeT 3anuparbcsi, TO MyCTb
cyabs MPEANOXWT eii [0Ka3aTb
CBOHD  HEBMHOBHOCTb  CY/OM
BOXbIIM Yepe3 pacKaseHHoe Xe-
neso... Ecnn 06BUHsEMas!, HaKo-
Hel, Mpu3Hanacb, TO MyCTb eil
MOOGELLIAIOT, YTO OHa MONYYuT
6onblle, YemM NpocuT. 3TO Aena-
eTcs NS TOro, YTo6bl OHa CTana
6onee [J0BEPUMBOIA.

CHayana oHM npocto 6wnun... Hauva-
NNCb MbITKN TOKOM. OHW 3aKpenum
MPOBOLKM K yLIaMm, a 4YTobbl OHU He
COCKOYMNW — HAZEeNN Ha ronosy ap-
MeCKnin npoTmeoras. ... MoTom, npu-
XaB K nony TabypeTKoii, NpUBA3bIBa
MPOBOLA K FeHUTaIMAM 1 NPonycKanu
TOK Gonee ANWTENbHbIMU UMMYy/bCa-
MW... Bo Bpems nepegbillek Mexay
NbiTkaMn CUTHUKOB 3a4UTbIBa 3MK-
304bl NPEeCTyNNeHNA, 06CTOATENLCTBA
MX COBepLUeHUs, a 3aTeMm, OnATb UM-
nynbCaMu MPOMycKas 3NeKTPUYECTBO
¥ B MepepbIiBax 3aasan BONpoc o npu-
YaCTHOCTY K 3a4MTaHHbIM MpecTyne-
HMAM. ECin roBopuLLb «HeT», TO Npo-
[OMKNTENBHOCTL UMMNYNbCOB YBENN-
ymBaetca 1o 30 cekyHf, ecnu «fa», To
OT/AbIXaeLlb.

106 Cm. Kumaes H. H. Yka3. cod. C. 17-19. B atoi1 e pabote H. H. Kutaes nprso-
ANT 1 ApYriie MHOFOUMC/IEHHbIE MPYMEPb] «TPAAULIMOHHO HE3aKOHHBIX», M0 ero Bbl-
PaXKEHWNI, METOLOB MOTyHeHNs J0Ka3aTelbCTBEHHON MHAOPMAaLIM COTPYAHMKaMM
0nepaTnBHO-PO3bICKHBIX CAYXKO 11 (hOPMUPOBAHIS ClIEA0BaTENAMU [JOKA3aTeNbCTB.

W7 Cwm.: Lnpenzep A., Hncmumopuc I'. MonoT BefipM. M., 1990. C. 303.

18 Cm.: Tapacosa C. MyKn 1 TBOPYECTBO (B PACKPbITUM FPOMKUX NPecTynse-
HWA MANLMOHEPBI 324aCTYHO MPOSBNSAIOT HEBUAAHHbIE TanaHTbl) // BOopoHexcKuii
Kypbep. 2009. 19 gek.
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UT0 e KacaeTcs NMPUHYXAEHNA CO CTOPOHbI UL, U OpPraHoB, OCy-
LLEeCTB/AKOLLMX YTOOBHOE MPecnefoBaHune, aKcnepta unm (1) cneuua-
NINCTA K Jade 3aKMoueHnst Uv NokasaHui, TO NPU3Haemcs, YTo B 13-
BECTHOM /INYHO HaM CNeACTBEHHOM 1 CyneOHOM NpaKTMKe Takue (haKTbl
He BCTpeYasnch.

OfHako [ymaeTcs, YTO 3TO OTHIOfAb He CBUAETENbCTBYET O HEBO3-
MOXXHOCTM TaKoi pasHOBUAHOCTU MOCAraTeNbCTB Ha [JOKa3aTe/bCTBa B
npuvHLUMNe, 0COBEHHO B TeX ClyyasX, KOrga 3akitoyeHne [aeTcs 3Kce-
MepTOM UK CMELManNCTOM, COCTOALLMM B CTPYKTYPHOM MoApa3sene-
HMW TOrO Xe opraHa, B KOTOPOM OCYLLECTB/IAETCSA YrOMIOBHOE Mpecrie-
[oBaHwue (Hanpumep, B OKY YB/, cnefosare/ib KOTOPOro 1 paccnesyet
[aHHOe YronoBHoe fef10). B faHHOM cuTyaumn, nonaraem Mbl, MPUHYX-
AEeHVE 3KCMePTa, CNeUuanmncTa K ade «Hy>KHOro» 3aKnrUeHus, a 3aTeM
1 COOTBETCTBYIOLLMX MOKA3aHWI MOXET OCYLLECTB/IATLCS MYTEM Yrpo3
HacTynneHna HebNaronpUATHbIX 4J19 HEro AUCLUMIMHAPHBIX U LPYTUX
CNY>XeBHbIX NOCNeACTBUIA.

[leno, Kak npeacTaBnseTcs, B UHOM: Takue (haKTbl B BbICLLENA CTe-
MeHW naTeHTHbI. Jaxke B TeX Cnyyasx, KOrga, CKaXem, rnoBTOpHas 3KC-
nepTv3a OnNpoBeprna BbiBOAbI NepPBOHaYasIbHOM «BeOMCTBEHHO» 3KC-
MepTusbl, JaHHble B pe3ynbTarte MPUHYXXAEHUA K HUM, [OKa3aTb 37O
06CTOATE/NLCTBO MPAKTUYECKN BO3MOXHO /INLWb B C/yYasX «Mpu3Ha-
Te/NbHbIX» MOKa3aHUA 0 TOM 3KcrepTa/creumanicTa, NogseprasLLero-
CA NPUHYXAEHWO (MOBTOPUM, IMYHO HaM Takue (haKTbl, He TOBOPS YXKe
00 YronoBHbIX fefiaX no HAM, He U3BECTHbI).

B TeneBm3noHHOl nepeaade «Yenosek u 3akoH» 1 anpens 2010 r.
ObIN10 paccKa3aHo O BOMUIOLLEM Cllyyae, KOTOPbIA BbIMSANT aHEKAOTW-
4eCcKUM, ecniv Bbl He ero Tparnyeckme NocneacTeus.

Ha crnegytowmiti aeHb nocne o6HapyXKeHue Tpyrna HOBOPOXAEHHOIO pe-
GeHKa, HaCUNbCTBEHHAsA CMEPTb KOTOPOTO HACTyMia HakaHyHe, NoJ03peHme
B COBEpLUEHNUW Y6UiicTBa Nano Ha H., KoTopas Befa aHTUCOLMaNbHbI 06pas3
XW3HW, paHee GbiNa NNLLIEHA POAUTENLCKIX MPaB. B 3TOT Xe AeHb ee 3aaep-
a/n, MbITKaMK, 0 KOTOPbIX OHa Pacckasana KoPpecrnoHAEHTY, «y6eamnm» co-
3HaTbCS B COBEPLLEHWM [ETOYOMIACTBA; 3aTeM OHa 3a HEro 6bina OCyX/aeHa K
NMLLIEHNIO CBOGOABI. MpryeM Ha MOMEHT 3afiepKaHus y Hee 6bina 6epemMeH-
HOCTb CPOKOM 6onee 6 MecsLeB!

He meHee (ecniv He 60siee) coumansHO OMacHbIM K, KakK 0TMEYeHO
BbllLIe, 3a4aCTyt0 FEHETUYECKM CBA3aHHbLIM C MPUHYXKAEHUEM K Aade
NOKasaHWii, ABNSETCA TaKOM BUf NOCAraTeNbCTB Ha [0Ka3aTe/bCTBa,
KakK 1x thanbcnunkaums.
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8 3. danbcumKauma LoKasaTe/bCTB

B oTeyecTBEHHOM Yro/I0BHOM 3aKoHogaTenbeTee 40 YK PP 1996 T.
OTBETCTBEHHOCTb 32 (halbCU(MKaLMI0 J0Ka3aTeNbCTB KaK 3a CamoCTO-
ATeNbHOE NPOTUBOMPABHOE [esHWe He npefycMaTpuBanack. B HacTos-
LLiee BPeMs OTBETCTBEHHOCTb 3a (habCUMKALMIO [OKA3aTe/IbCTB Npe-
aycmotpeHa cT. 303 YK. [Incno3unums aTol CTaTbi, Tak Xe Kak v npea-
NOXEHNS 0 HEOOXOAUMOCTH CYLLIECTBEHHOIO M3MEHEHUS ee pefakLmn
B 4aCTW OMpPeAeneHns camoro noHATUA asbeupuKaummn n npegveTa
nocaratenbCTBa Mpy COBEPLUEHUN 3TUX MPECTYNIeHnn (LoKasaTte/ib-
CTBEHHOW MH(OPMaLMM KaK TaKOBOW M [loKa3aTe/IbCTB B Yro/10BHO-NPO-
LleCCyalbHOM 3Ha4YeHMN 3TOr0 MOHATUSA), NPUBOLUINCL HAMW pPaHee.

LONoNHNUTENbHO 3aMETVM, YTO OTHECEHME NPaKTUYECKUN BCEX BUAOB
nocAratTeNibCTB Ha [0Ka3aTeNbCTBa U Ha [OKa3aTe/Ib,CTBEHHYHO UHGOp-
Mauuio K hanbecnudukauumni®®, He Bbi3blBas THOCEONOrMYECKNX BO3pa-
YXEHWIA, BCE XKe C Yro/IOBHO-MPaBOBbIX ¥ NMPOLeccyasibHbIX MO3ULMIA N0
04YeBUAHbLIM NPUYMHAM He onpasgaHo. PanbCcugurKauns fokasare/bCTs
— 0CO0bIV 1 cneuntnyeckunii BUS NocarateNnbCTs Ha 3T 0OBLEKTDI.

Knaccuueckuin cnyyaid asibCnkaLmm fokasarenbCTs no U3BecT-
HOMY fieNly «BUTEOCKOro» CepUAHOro MaHbsika MunxaceBmnya NpMBOANT
H. V. MNopy6os (noagpo6Ho npuneeaeH paHee)w.

B thanbcudmkaumio LokasaTeibCTB MHOMLA BOB/EKAKOTCS U afiBOKa-
Thbl, KOTOPbIE, Ka3a0Ch Obl, & priori 4O/MKHbI 3aWMLLATL UHTEPECHI /UL,
B OTHOLLEHWM KOTOPbIX OCYLLECTB/AETCA YrO/OBHOE Mpec/iefoBaHue.

HO. M. MapmaeB NPUBOAWT CReAyoLLMiA MPUMep Y)Ke 13 6osee «CBe-
Xel» CneacTBEHHONM NPaKTUKW.

Mo aeny o Heo4yesnaHOM y6I/II7ICTBe MY>XYNHbI €70 XXEHa 6blna 3aflepXXaHa
No NnoAo3PEeHNI0 B 3TOM NPECTYMN/IEHUN. B TOT e [€eHb NO34HO BEYEPOM B peE-
3ynbTare 6ece,qb| C 0nepyno/IHOMOY€EHHbIM XXEHLLNHa, Haxo4AaACb B COCTOAHUN
rnyboKoi aenpeccuun, Npu3Hanach B youiAicTBe Myxa. [MoHMMas, YTo ckopee
BCEro B GnmKalillee xe BPEMSA, MOXET YXKE 3aBTpPa, OHa OTKaXKETCA OT 3TUX
I'IOKa3aHI/II7I, cnegosaresb NMPUHAN peweHne AonpocuTb €ee B HOYHOE BPEMA U
6e3 afiBOKara. |_|pl/l 3TOM B MNPOTOKO/1E OH HE NOCTaBW/1 BPEMA A0IMpPOocCa.

109 Kak aTo genatot P. C. BenkuH, N. A. Hukonaiduyk v psg apyrux KpyuMmnHa-
NNUCTOB (CM., Hanpumep: Berxun P. C. Kypc KpUMUHANUCTUKK : B 3 T. M., 1997.
T. 3. C. 367-368 v ap.; Hukorauiuyk 1. A. COKpbITUE NPECTYN/IEHNIA KaK hopma
npoTMBoAencTBUs paccnegoBaHmnio. M., 2000. C. 52-62).

10 [Topybos H. HU. TlonBeka ¢ KPUMUHANUCTMKOM NPOTUB KPMMMHANA. 3amnCKm
CTaporo KpumuHanucta. MuHck, 2007. C. 143.
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Ha cnegytowmii feHb nogo3pesaemas AeiCTBUTENbHO OTKasalach OT Npu-
3HaTeNbHbIX MOKAa3aHWi, COCNaBLUNCL Ha MOMYTHeHWe paccygka. Torga cne-
[0BaTeNb BHEC B NPOTOKON 3aBEAOMO /IOXKHble AaHHble 0 BPEMEHWU Aonpoca
(c 20.00 mo 22.00, T.e. He B HOYHOE BpPEMS) U MOMPOCUN CBOErO 3HAKOMOrO
afjBoKarta nocTaB1Tb NMOAMNMUCH HA NPOTOKO/E. B pesynbTare 3Toii hanscuduka-
LMV MOKa3aHWs Nogo3pesaeMoii popMasibHO Nprobpenm cTatyc AonycTUMOro
[oKasaTenbcTBat,

O/1HaKO B COBEPLLEHCTBOBAHMM 1 YTOUHEHUN HYXAAETCA HE TOMbKO
npeaMeT OMoCPeAOBaHHOIO B 3TOI CTaThe MPECTYMIEHUs, HO 1 KPyr
BO3MOX>XHbIX €ro Cy6'beKTOB. rlpVILII/IHbI TaKOro Hallero BbiBOAa Cneay-
toLLme.

BO-I'IEpBle, KakK O TOM roBopwuiocCb Bbille, 3alUTHUK, HE ABNAACH
CYOBLEKTOM (hOPMUPOBAHUA [OKA3aTeNLCTB B TOYHOM YrOIOBHO-MPO-
LlecCya/ibHOM 3HauYeHUW 3TOr0 TePMUHA, (PanbCUPULMPOBATL UX He
MOXET; OH MOXET NWLLb NPEeACTaBNATL CNeA0BaTeNto, Cydy chanbeu-
qJI/IU'I/IpOBaHHyI'O, HENOCTOBEPHYIO I/IH(*)OpMaLI,VII'O, OCHOBbIBadACb Ha KO-
TOPOVA 3TV NnLA GyAYT BbIHYXAEHbI (POPMIUPOBATL COOTBETCTBYHOLLME
[OKa3aTe/ibCTBa.

nOI'IyTHO 3aMeThM, 4YTO HaM, KaK 1 MHOIrMM Apyrum mccnenosa-
TeNAM 3TUX NPO6/EM, He COBCEM MOHATHA (YBbl, B OYEpeaHOI pa3),
Nlorvka 3akoHopartesnd, yuweMUBLLIErO rnpaBa agBOKaToB — MPeEACTaBU-
Tenemn noTepneBLlnX Mo CpaBHEHUIO C afiBOKaTaMW — 3alllUTHUKaMW B
OTHOLIEHUN BO3IMOXXHOCTW C06|/|paH|/|ﬂ MM ,U,OKa3aT8f|bCTBEHHOI7I NH-
(hopmaumu.

Ilepsvle u3z HUX, HANOMHUM, MO2YM UL COOUPAMb U NPEOCmas-
JISIMb NUCLMEHHbIE 0OKYMEeHmbl U npeomemsl 0 NPUOOWEeHUs UX K
V2ONL08HOMY Oelly 8 Kauecmee 00KA3AmenbCmes, 3auumuuK dice Haoe-
JleH npasom cobupams 0OKA3amenbemed (Xomsl, KAk NOKA3AHO Gblule,
Gaxmuyecku oHU Mo2ym cobupame He 00KA3AMENbCMEd 8 Y20N068HO-
NPOYECCYaNbHOM CMBICIE 3020 NOHAMUS, A OOKA3AMENbCMEEHHYIO
ungopmayuio) nymem noayYeHusi He MoabKo OOKYMEHMO8 U npeome-
moe8, HO U Opyeux ceedeHull u onpoca auy ¢ ux coanacusi. Ipu smom
opeamvl, K KOMOPbIM 3 UCIPEOOBAHUEM PASTUYHBIX OOKYMEHMO8 00-
pawaemcst 3auumHuK, 00s3ambl OMu OOKYMEHmMbl NPeOOCmA6Ismb
(u. 1, 2 cm. 86 VIIK).

A 1OTOMY 3[€Cb Mbl OFPaHUYMMCS NULLL NPEANOXKEHNEM (YXKe pa-
Hee 060CHOBbIBAEMOM MHOMMMMW APYrMMU aBTOpamu) 3aKOHOAATe/b-

W Cm.: Tapmaes FO. I1. Ykas. cou. C. 212.
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HO ypaBHSTb NpaBa BCEX Ha3BaHHbIX B MpuBeAeHHON HopMe YTIK Ha
cobvpaHue [10Ka3aTeNlbCTBEHHOW MHDOPMALWK, a 6 uucio cybbekmos
Ganvcupurkayuu doxasamenscmes (C YYETOM BbICKA3aHHbIX BbilE O
npeaMeTe AaHHOrO BMAa NOCAraTeNbCTB COOBPAXKEHWN) exaiouums u
A080KAMA-NPeoOCcmagumens.

Bo-BTOpbIX (M HA 3TO Y)Ke Tak)Ke HEOHOKpaTHO 06paLLlanoch BHMa-
HVe B nuTepatypelt?), cybwexkmamu (anrbcupurayuu 0okazamenbcms,
MOMUMO MEPEYMCNEHHBbIX B AaHHOW cTaTbe YK [O/MKHOCTHbIX N,
moeym sensambcsi Vi Takme NnpodecCcuoHabHbIe YYaCTHUKN YronoBHO-
ro Cyflonpou3BOACTBA, KaK npedcedamenbcmsyroujutl 8 cy0eoHoM npo-
yecce cyobsi u cekpemaps cy0ednHo2o 3acedanusi. ATOT BbIBOL OCHOBaH
Ha TOM, YTO MCCnedyeMas B Cyae [OKas3aTe/bCTBEHHas MHgopmaumus
nprobpeTaeT CTaryc [OKa3aTe/IbCTB /INLWb MOCc/e TOro, kak oHa byaert
3athmKcmMpoBaHa B NPOTOKONE CyAebHOro 3aceaHunst, STUMM [O/MKHOCT-
HbIMU NNL,AMM MOAMUCAHHOM™MS,

B CBA3M C 3TUM QyMaeTcs, YTO LeCTBUSA CyabW, OCYXKAEHHOrO 3a
BblHECEHME 3aBeflOMO HEMpaBOCYAHOro MNpuUroBopa B MNPUBOAUMOM
HWDKE NpUMepe 13 cyaebHO NPakTUKK, No CyTK, SBNSANCL U (anbCu-
(hmKaumel [OKa3aTe/bCTB.

asptoLe A. B. 6bin NMpr3HaH BUHOBHLIM B TOM, YTO B Nepuog paboTbl
cynpbeii PbIBUHCKOrO FOPOACKOro cyna FpoCcnaBCcKoii 0611acTy BbIHEC 3aBefOMO
HenpaBOCYAHbIA NPUrOBOP B OTHOLLEHMM XpeHoBa B. A.

...MotepneBwnii XpeHoB B. A. B cyge6HOM 3acegaHWu Mokasan, uTo
23 anpens 1998 I. OH 6bi BbI3BAH B Cyf, IAe Cyabs [aBpOLLEB B CY>KEGHOM
KabuHeTe CO06LLMA O Ha3HaYeHHOM Mo CT. 145 4. 2 YK PC®CP HakazaHuu B
BUZeE 2 ieT 6 MecALeB INLLIEHNA CBOOOAbI YCIOBHO M NOCOBETOBAS HO0/bLLIE HE
nonagarbes. CynebHoe 3acefiaHue He MpOBOAWIOCH, HAKOTO U3 YYaCTHUKOB
npotecca He 6b110.

12 CMm.: Byoaesa IO. B. YT0noBHO-MpaBoBble Mepbl 60pb0bI ¢ hanbeugrkaLmei
[lOKa3aTeNbCTB : [UC. ... KaHA. topua. Hayk. M., 204. C. 131-132; Jlesuna H. B. O He-
06X0AMMOCTM COBEPLLEHCTBOBAHWSA YrO/I0BHO-MPABOBO/ OTBETCTBEHHOCTY 3a (haslb-
CUUKALLMIO [OKa3aTeNIbCTB MO YrofIoBHOMY ey // YTronoBHOe Npaso U KPUMUHOSO-
rus. Boin. 2. BopoHex, 2006; Tpyxaues B. B. Yka3. cou. C. 41; Yyuaes A., [sopsnc-
ko6 M. Panbcnurkaums fokasarenscts // YronosHoe npaso. 2001, Bein. 2.

113 CM. 06 aTOM: baes O. A. TpOTOKONbI B YFO/IOBHOM CYL0NPOM3BOACTBE (Npa-
BOBbIE U NPpUKNafHble acnekTbl). JoCTyn 13 Cnpas.-NpaBoBOM CUCTEMbI «KOHCYb-
TaHTMoC»; Faes M. O., baes O. A. NpOTOKON CyAe6HOro 3acefaHns Kak 3epkKano
OCYLLECTBIEHHOr0 MPaBoCyaMs No yronosHomy feny // BeCTHUK BOpOHeXCKoro
rocyHusepcuteta. Cepusi: Mpaso. 2008. Bbin. 2(5).
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...CBugetens Kvpxakosa C. B. nocnefosaresisHO MokasbiBaia, YTO Mo
[aHHOMY [iefly OHa B KaueCTBe CeKpeTaps CynebHOro 3acefjaHus He y4acTBO-
Basia, XpeHoBa He BuAena v He 3HaeT Boo6Le. OfHOBPEMEHHO NOACHUNA, YTO
no npocb6e asptoLesa A. B. 1 nof ero AUKTOBKY Mo 3TOMY /ey OHa Hanu-
cana rnpoToKoN CyAebHOro 3acefjaHuns v oTAana OCYXKAEHHOMY, CaMo [efo He
othopmnsana.

...Ceugetens [osrobopoguuk B. B., npeacefatens PbiGUHCKOrO ropog-
CKOro Cyfia, nokasasn, 4to K Hemy npuen XpeHos B. A. 1 pacckasas, 4To K
10 yacam ero BbI3Bas1 Cyfbs [aBPHOLLEB 1 3a4nTasl EMY B CIY)KeOHOM KabrHeTe
npurosop 6e3 NpoBefeHNs cynebHOro 3acefaHus. 3atemM cekpeTapb Cyae6HoOro
3acegaHns Knpxkakosa C. B., paboTaBLuas C OCYXeHHbIM, MOATBEPANNA, YTO
B CyAeOHOM 3acefaHuy no fenly XpeHoBa OHa y4acTus He NpuHMMana, a npo-
TOKON Cyfe6HOro 3acefaHns eii npogvkTosan Masprowes A. B.

...13 nokazaHwnin ceupetens Poroea C. I1. ycmaTprBaeTcs, YTO MEHOLLUIA-
ca B Aene afgsokaTtckumin opgep Ne 25099 no geny XpeHosa B. A. OH He nony-
yaJi, B KOpeLLKe OpAepa He pacnycbiBasiCA U He 3HAET, Kak 3TOT OpAep oKasascs
B fene. OH Takxe MoKasa, YTo B YKa3aHHbIN [eHb OH y4acTBOBan Npu pac-
CMOTpeHWN fena lNoTaHoBa, Mo APYruM fAenam B 3TOT AeHb He y4yacTBoBal,
XpeHoBa He 3HaeT N HNKOTAA He Buaen.

...N3 nokasaHwuin cemgeteneii Kpbinosa J1. A. n OkuweBoii T. M. cregyer,
4TO OHW AENCTBUTENBHO NOAMNMcany NPUroBop no geny XpexHosa B. A., npo-
KOHTPO/IMPOBATb CYAbl0 Kak HapofHble 3acefiaTe/in OHW He MO W MO ero
npocb6e NoanmMCbIBaN N06ObIE LOKYMEHTbIMA,

B KauecTBe CyObeKTOB (hanbCUPMKaLMN AOKA3aTENIbCTB MOMYT Bbl-
CTynaTb /1Ua, He TOMbKO HeMoCPeLCTBEHHO (POPMUPYHOLLME YroNoB-
HO-MpoLeccyasibHble A0Ka3aTe/IbCTBa, HO 1 OMEPUPYIOLLME UMW B CUNTY
CBOMX NpOeccnoHanbHbIX 0653aHHOCTEN, B YaCTHOCTU, CNeLUanucTbl
N 3KCMepTbl.

Bo3mMOXHOCTU (hanbCUPUKaLMK [0Ka3aTeNbCTB 3KcnepTammn (cne-
LpanncTamm) MOXHO NPOUIIOCTPUPOBATL CRefyoWMM A0CTaTOuHO
SAPKUM NPUMEpPOM U3 CyeOHON NPaKTUKMN.

Mpu 3agepxaHnn y K. 6b110 n3bATO 60s1€e 50 Tak Ha3bIBAEMbIX «YEKOBY.
CynebHas aKcnepTy3a NOATBEPAMNA, YTO OHU COAEpXaT B cebe HapKoTuue-
CKWe BeLLecTBa, Ha OCHOBaHMM Yero K. Obli MPUBEYEH K YrONOBHON OTBET-
CTBEHHOCTM 3a HE3aKOHHOE XpPaHEHMUE U cObIT HApPKOTUKOB M0 Y. 1cT. 2281
y.1cT 228.1 YK.

B cyne6HOM 3acejaHUM BO3HUKNA HEOBXOAMMOCTL B OCMOTPE BELLECTBEH-
HbIX [JOKa3aTeNbCTB — MPUOOLLEHHBIX K Aeny B 3TOM KayecTBe U3bATbIX Y K.

14 KaccaumoHHoe onpegeneHne BepxosHoro Cyaa Poccuiickoii degepauym ot
8 aBrycrta 2002 r. No KAC02-425.
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«y4ekoB». [oACYAUMBIIA, N0 NPEANOXKEHNIO CYAa, «OPraHONeNTUYECKM» U3Y4NB
COZIEPXKMMOE 3TWX MaKeTUKOB, 3asIBU/1, UTO ... HAPKOTWMKOB B HIX HET. HasHa-
UeHHasl B CBSI3W C 3TUM MOBTOPHas CyAeOHO-XMMMYECKas SKCMepTH3a NpuLa
K BbIBOZY, YTO UCCeAyeMoe BELLEeCTBO NpesCcTaBnseT co60i cMecb pacTos-
UEHHOTO Mefla C HEKOTOPbIMU MHBIMU HEHAPKOTUYECKUMI MUHEPaaMU.

Cya 6bin1 BbIHY>X/EH NOCTaHOBUTL B OTHOLLEHUM K. onpaBaaTensHbIi npu-
roBOp; BMNOCNEACTBUM CY)XeOHas NpoBepKa YCTaHOBMAA, YTO NOC/Ee MpoBe-
[EeHUs NepBOHAYaNIbHOW 3KCMEPTU3bl COAEPXKMMOE «YEKOB» BObII0 3KCNEPTOM
MOAMEHEHO C Lie/Ibio MUCMO/b30BaHMS MEPBOHAYA/IbHO COAEPXALLMXCS B HUX
HAPKOTUKOB B JIMYHBbIX LieNsIX.

HaKOHELI,, He/b34 HE CKa3aTb O C/eAYHOLWEM: 3a4aCTyrO (*)afleI/l(bl/l-
Kaluna O0Ka3aTe/lbCTB COBEPLLUAETCA prI'II'IOI7I my, NMpnYaCTHbIX K KX
(hOpMUPOBaHMIO U UCMO/b30BaHNMIO, MO MPEABApPUTEIbHOMY MEX.Y CO-
6ol crosopy.

K npvmepy, ABoe onepaTmBHbIX yrnosHomMmodeHHbIX OPY B3rT, «BCTynms
MeX gy coboii B NpecTynHbIli CroBop, BOMPEKU MHTepecam Cyx6bl, NposiBss
JINYHYH 3aMHTEPECOBAHHOCTb B BUAE MCKYCCTBEHHOIO CO3AaHUs BUAMMOCTHU
60pbObI C B3ATOYHWUYECTBOM M C LIE/IbH) MOBbILLEHUS CTATUCTUYECKON OTYET-
HOCTW» LefileHanpaBieHHo canbCnuunumpoBan pesynbTarbl SKobbl NpoBe-
JEHHbIX UMK OMepaTMBHO-PO3bICKHbIX MeponpusTuiA M NPOTOKON OCMOTpa
MecCTa NPOUCLLIECTBUAMS,

HeT coMHeHUIA, YTO TaKoii CroBop AO/MKEH pacLieHMBATLCS KaK KBa-
NMULMPYIOLLWIA NPU3HAK 3TOTO NPECTYNNEHMUS, YKa3aHWe Ha KOTOpbIi
[ENCTBYHOLLWIA YroNOBHbIN 3aKOH B HACTOSILLIEE BPEMS], K COXKANEHWIO,
HE COZIEPXKNT.

06061135 HalW NpeaIoKeHns (Kak U NpeioKeHns ApYriX aBTo-
pOB) no CoBepLUEHCTBOBaHNIO yFOﬂOBHO-ﬂpaBOBOVI OTBETCTBEHHOCTU
3a ,anHbII7I BUA NOCAraTeNbCTB Ha A0Ka3aTE€/IbCTBEHHYHO I/IH(*)OpMaLI,VIIO
1 A0Ka3aTeNbCTBa, Mbl CHATAEM PaLMOHANbHbLIM AUCMO3NLMN Y. 2 1 3
CT. 303 YK 1310XNTb B CNeayoLLel peaakLuin:

«2. Danvcuguxayus 0oxkazamenbcms, a pasHo Garbcupurayus un-
Gopmayuu, komopast 6 OarbHeluem Modicem Oblmb UCNONL30EAHA OIS
Gopmuposanus 00KA3aMeNbCmMe NO Y2O0N08HOMY 0€lY, COBEPUICHHAS.
npohecCUOHANbHBIM YYACIHUKOM Y2O0L08HO20 CYOORPOU3B00CMEA, 1Ub0
JUYOM, OCYUIeCMETSIIOUUM ONEPATNUBHO-PO3LICKHYIO 0eSIMENbHOCHIb. ..

3. @anvcugpuxayus Ookazamenbcme, UHpopmayuy, KOmopas 6
oanvHetiwem Modicem ObIMb UCHOTL308AHA 051 POPMUPOBAHUL OOKA-
3amenbeme no Y20nN06HOMY 0€ry 0 MSNCKOM Ul 00 0Cco0O0 MSICKOM

15 YronosHoe feno Ne 08808002, CY CKI1 no BopoHexckoi o6nactu, 2009 T.
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npecmynieHuu, a pagro arvcupurayus 0oKazamenbCcmas, noieKulas
MASNCKUE noczze()cmeu}l, a makoice CO6EPULEHHAA zpynnoﬁ Juy no nped-
8APUMENILHOMY C2080DY... »

Be3ycnosHo, hanbcupukauma [oKas3aTesibCTB MO 0YEBMAHBLIM Ha
TO NpUYHaM — Hanbonee ONacHbIN U3 BCEX BUAOB MOCAraTe/lbCTB Ha
[oKasarensctBa. 10 CyTW, BCe He3aKOHHble METOLbl pacc/iefoBaHus
NPecTyn/ieHNin B 60/bLLUMHCTBE CBOEM Harnpas/ieHbl UMEHHO Ha (hasib-
CUUKaLMIo [oKa3aTeNbCTB. VIMEHHO OHMW, chanbcurumpoBaHHble
[0Ka3aTeNbCTBa, IeXar B 0CHOBE, ABNAOTCA MHOPMaLMOHHON 6a30ii
noAaBNAoLLEro 60/bLLUMHCTBA NMOCTAHOB/IAEMBIX HEMPABOCYAHbIX MpW-
FOBOPOB Y APYrMX HE3aKOHHbIX MPOLEeCCyanbHbIX PeLUEHNIA.

Ho 1 camu 3T1 npoLeccyasibHbIe aKTbl U MpoLeccyabHble peLleHns
MOTYT, B CBOIO 0Yepefb, PanbCUpnUmMpoBaTbCA 3aUHTEPECOBaHHbIMU B
TOM [O/DKHOCTHBIMM /IMLIAMW OPraHoB Yro/IoBHOTO Mpec/iefoBaHns U
NpaBOCYyAVS, CYLLECTBEHHO TeM CaMbIM U3MEHAIOLLVMU B CBOMX UHTE-
pecax UX MH(HOPMaLMOHHYHO CYLLHOCTb. 3Ta X HarnpaB/IeHHOCTb M03-
BOJ/IIET HaM TakK>e OTHECTU TaKue LesHNSA B LLUMPOKOM CMbIC/IE K MoCcs-
ratefibCTBaM Ha Aoka3aTenbCTBa (XOTA caMu Mo cebe OHW TaKoBbIMMU,
pasymeeTcs, He ABNSKOTCS).

[nana3oH Takux anbcuirKkaLmii BecbMa LUNPOK — OT MOA/10roB B
MOAMNUCAX NL, AKOObI NPUHMMABLUMX YYacTVe B COCTaB/IEHUN Takoro
aKTa, [aT UX COCTaB/IEHNA W T.M. O BHECEHUSA MOCNeAYHOLWMNX N3MeHe-
HWIA B CamM0 COAepPXXaHWe paHee COCTaB/IEHHOIO akTa, 0(OPMASAIOLLErO
NMPUHATOE NPOLLecCyasibHOe peLLUeHme Noc/e 03HAKOM/EHNS C HUM 3a-
NHTepecoBaHHbIX /1LL; 60/1ee TOro, NpefoCTaB/ieHe B COOTBETCTBYHO-
LLMe MHCTaHLMM B Ka4ecTBe AKoObl KONuiA paHee NPUHATLIX NpoLeccy-
a/IbHbIX PeLleHnii JOKYMEHTOB MHOTO COLEpXaHUs.

CoBepLUEHHO 04EBMAHO, YTO B C/lyyae BbISBNEHUs (asbChuKaLmii
npoLeccyanbHble peLleHns, NUX Cofepxallue, Mofnexar HeyKOCHU-
TeNIbHOW OTMeHE, a Mo/yYeHHast Ha X OCHOBe [0Ka3aTe/IbCTBEHHAsA UH-
(hopmaLma 1 [OKa3aTebCTBa LO/MKHbI NMPU3HABATLCA HELOMYCTUMbIMU
[N15 UCNOJb30BaHUA B J0Ka3bIBaHWUN 0OBMHEHNWS M0 Yro/I0BHOMY Jeny.

MpviBeLem MpuMep, Korga COTPYAHVIKM, OCYLLECTB/ISBLUME Onepa-
TUBHO-PO3bICKHYIO AeATeNbHOCTb, YYMHUIN B XOfE HEe — Mo OAHOMY
Jeny! — NpakTUYecKn BCe M3 Ha3BaHHbIX BblLLE BUAOB MOL/0r0B Mpo-
LlecCyabHbIX aKTOB, OMOCPeA0BaBLUMX UX paboTy.

18 masa 2008 r. cotpyaHuk YBOTI1 BblHEC MOCTaHOB/IEHNE O MPOU3BOS-
CTBe 0MepaT1BHOI0 3KCNepPUMEHTa B OTHOLLIEHUI FaBBpaya OfHOM 13 60bHUL,
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r. BopoHexa B. (13 aTM4ecKrx coobpaxkeHnin thamunns gurypaHTa He NpyBo-
autea. — O. b.) B CBA3N C MOMYYeHHbIMU CBEAEHWAMM O BbIMOraTe/IbCTBE UM
B3ATKM B pasmepe 1 MAH py6neii 3a ohopmieHvie JOKYMEHTOB, JalOLyX He
M3BECTHOMY Ha TOT MOMEHT /1MLy NMPaBO Ha OTYYX/EHWE 3eMe/IbHOro y4acTKa,
HaxogsLLerocst B 6eCCPOYHOM NO/b30BaHUM 60/bHULbI. B TOT e feHb JaHHoe
MOCTaHOB/EHNE ObINI0 YTBEPXKAEHO HavanbHUKOM MY B/,

19 mast 2008 r. YacTHbIV NpeanpuHMMarens T. npegocTasun B YBOI guk-
TO(hOH, Ha KacCeTe KOTOPOro CoAepXanachb CKPbITHO MHULMATMBHO 3anmcaH-
Hast UM 16 mast Toro >xe roga becefa ¢ rnaBBpadoM 601bHULBI . BopoHexa b.,
13 TEKCTa KOTOPOI yCMaTpuBaNoch, YTo b. TpebyeT OT Hero BbIMAaThl B pasme-
pe 1 MfiH py6neii 3a BbIMO/IHEHWE BbILLEyKa3aHHbIX AeACTBWIA B Nonb3y T.

Mocne atoro T. no nHuumatmee cotpyaHukos YBOIT 3HakomuT ¢ b. HeKoro
K., AKo6bl TaKKe B CBA3W CO CBOMM CTPOMTESIbHbIM OU3HECOM 3aMHTEPeCcOBaH-
HOrO B O(hOPMIEHUN 3TUX AOKYMEHTOB. [locnefHWiA, feliCTBYSA NO YKa3aHWUsAM
1 Moj, KOHTposeM coTpyaHukos YBOTIT, 21, 23 n 26 masa ocyLuectsnseT ¢ b.
reperoBopbI N0 3TOMy BOMpocy. Mepes Kaxxaoii BCcTpeyeid coTpyaHnkn YBOI
BblgaBany K. B NMpucyTCTBUM MpefcTaBuTesNell 00LLeCTBEHHOCTU AUKTOMOH,
Mo OKOHYaHuK K. BO3BpaLLan AMKTO(OH C 3anncbio 6ecesbl COTPYAHUKY, OCY-
LLieCTB/IABLUEMY OMEePaTUBHO-PO3bICKHYHO AEATENbHOCTL, O YeM COCTaBNAMNCH
COOTBETCTBYIOLLME aKTbl «Bblfaun» K. 1 «nofyyeHns» OT Hero AUKTO(OHa;
cofepaHue 3anuceli paclUM(poBbLIBA/IOCH B BMAE CTEHOrpamM, a BCe 3TU
[eNCTBMA KaXablli pa3 OTpaXannch B JOKYMeHTE, MMEeHYeMOM ero cocTaBuTe-
NIeM «aKTOM OMepaTuBHOTO 3KCMeprMeHTa».

26 mast 20008 r. K. obpatunca B YBOIT ¢ 3aaBieHMeM 0 TOM, 4TO b. Bbi-
MOraeT C Hero B3ATKy B pasmepe 1 MfH pybneli 3a 0pOpPMIEH/E YKa3aHHbIX
Bbllle JOKYMeHTOB. COTpYAHUKOM, ocyLluecTBAABLWMM OPL, 6bi1 cOCTaBneH
aKT 0 ToM, yTo K. npefocTasu/ emy 4/ NPOW3BOACTBA OMEPaTUBHOIO 3KCre-
PUMEHTA JaHHYIO IEHEXHYI0 CYyMMY, KOTOpas Takxke B NPUCYTCTBUW NpeacTa-
BUTENEl 0OLLECTBEHHOCTH Bblfia MepecynTaHa, Kynopbl — KCEPOKOMUPOBaHbI
1 BHOBb nepefaHbl K. B TOT e feHb b. 6bin 3agepkaH coTpyaHnkamm YBOr
B MOMEHT MO/yYeHUs UM 3TUX fieHer oT K.

Bce BbINOMHEHHbIE MPWY NPOW3BOACTBE Ha3BaHHbIX OPM AMKTO(OHHbIE
3anucK (BKIKOYasA Y MHWULMATVMBHO BbINOIHEHHYO T. 3anumck ero 6ecefbl ¢ b.
16 mas) 6blM NepeHeceHbl Ha OAUH 3MEKTPOHHBIV HOCUTENb, O YeM Obln CO-
CTaB/ieHbl COOTBETCTBYIOLLIME [JOKYMEHTI.

Uepes AeHb palioHHbIN Cyd, U3yunB NPeLCcTaB/eHHble CNefoBaTeneM Ma-
Tepuanbl, 0TKa3a/ICca YAOBNETBOPUTL ero Xof4araicTBo 06 mM3bpaHuM B OTHO-
LWeHnn B. Mepbl NpeceyeHns B BUAE COAEPXKaHUA MOL CTPaXKel, NPUMEHNB K
HeMy B KaYeCTBe TakoBOV MOAMNMCKY O HeBble3fe.

Mbl nogpo6HO onucany AaHHble 06CTOATENbCTBA C MPUBELEHUEM [aT OT-
JenbHbIX U3 HUX, TaK KaK B npoLecce CyaebHOro cnefcTems no aTomy feny
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6bln 6eCCMOPHO YCTAHOB/EHBI criegyrowme akTbl hanbCUprKaLmnin JOKy-
MEHTOB, COMpOBOXAaroLLMX npon3soacTso OP/:

a) flaTamMmun BbIHECEHWS MOCTAHOBNEHNSA O MPOV3BOACTBE B OTHOLUEHWW b.
OMepaTuBHOr0 3KCMeprUMEHTa 1 ero yTeepxxaeHns HadyansHukom 'Y B/, asns-
niocb He 18 mas 2008 r., a nHble yncna, BNOCNefCTBUM UCTNPAB/IEHHbIE HA 3TY
Aary;

6) nognwvce T. B NPOTOKO/E Bbigaun UM cOTpyaHUKam YBOI ankTooHa ¢
3anuncaHHoi ero 6ecefipl ¢ b., BbIMONHEHA He UM;

B) MOANWCK NpeAcTaBuTeNell O6LLECTBEHHOCTU, AKOObl MPUHUMABLLINX
y4acTvie B NpoBeAeHnn oTAeNbHbIX OPM, BbINOMHEHbI HE 3TUMK NULAMU;

r) mpotokon ot 26 mas 2008 r. o Bbigaye K. 1 maH py6nein gna nepegaum
MM B Ka4ecTBe B3ATKM B., Haxoaswmiics B YrofoBHOM fene, COAepXaTenbHO
OT/IMYeH OT IKO6bI €ro KONWK, NPeOoCTaB/IEHHON B Yucne ApYriX MaTepuaios
B CyA4 AN 060CHOBaHMSA HEO6X0AMMOCTY NPUMeHeHMA K b. Mepbl npeceveHns
B BU/E COLepXXaHWsa Noj CTpaxeii (B 3TOM JOKyMeHTe, B NPOTUBOPeYne C UMe-
fOLMMCS B YTO/IOBHOM [iefle, yKa3aHo, YTO AeHbrv And nepegadn B3ATKM b.
npuHagnexar He K., a YBOI);

0) NOA/IMHHVKM ayfno-1 BUAEO03anuceld, Ha KOTOPbIX C MOMOLLbIO TEXHU-
UECKMX CPeACTB Oblnn 3a(MKCMPOBaHbl NPOLIECC W Pe3ynbTaTbl OTAENbHbIX
OPM, coTpynHukamu YBOI B ¢y He nNpefocTaBneHbl, M0 UX COOBLLEHNSAM,
yTepsiHbI*®,

B cBA3K ¢ ycTaHOBMEHMEM 3TUX (DaKTOB (hasbCuurKkaLmii BopoHeXCKuii
06/1aCTHOM Cyf, paccMaTpyBaBLLUNIA YTONOBHOE [e/0 No 06BMHEHWMIO b. No cy-
LLLeCTBY, COBepLLEHHO 060CHOBAHHO Npu3Has Bce pesynbTarel OPL o Hemy
1 NPOU3BOAHbIE OT HUX [l0Ka3aTeNbCTBa HefonyCTUMbIMU ANS AO0Ka3biBaHWA
BWHbI NOACYANMOTO.

B KOHeuHOM cueTe B OTHOLUEHUM B. Cyaom Obli MOCTaHOBNEH OMpasfia-
Te/bHbI NPUroBop, 060CHOBAHHOCTb KOTOPOro MO pesynbTaram paccMoTpe-
HWA KacCaLMOHHOI0 NPeLCTaBNeHns, BHECEHHOTO roCyapCTBEHHbIM 06BUHU-
Tenem, 6blna noaTeepXxaeHa BepxoBHbiM Cyaom PO,

116 B cooTBETCTBUM C M. 18 VIHCTPYKLMM N0 NpefoCTaBeHnio Matepranos OP/,
CNefoBaTeNt0 [OMYyCKaeTCa MpeAcTaB/ieHrie MaTepuanoB, [OKYMEHTOB U UHbIX
06BEKTOB, MOMYYeHHbIX NpW NpoBegeHnn OPM, B Konusax (BbINUCKax), B TOM YKC-
Ne, C NepeHOCOM Hanbosee BaXKHbIX MOMEHTOB (pa3roBOPOB, CHOXKETOB) Ha ANHbIN
HOCUTESb, 0 YeM 0053aTeNbHO YKa3bIBAETCA B CO0OLLEHUN. OfHAKO B 3TOM Clyyae
OpUrVHa/bl MaTeprasnos, JOKYMEHTOB U MHbIX 0OLEKTOB, MOMYUEHHbIX MPU Mpo-
BeaeHU OPM, eciv OHW He Oblnv B fanbHelilem UcTpeboBaHbl A03HaBaTENEM,
OpraHom fA03HaHwWs, crefoBaTenem, MPOKYPOPOM Unn CyaoM (Cyabeid), XpaHsaTcs
B OpraHe, ocyulectsusllem OPM, 0 3aBepLUeHus cyfe6Horo pasbuparenbCcTea
1 BCTYNNEHWS NPUroBOpa B 3aKOHHYO CUY M60 A0 MPeKpaLLeHNs YronoBHOMO
Aena (YronoBHOro npecnefoBaHus).
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B kaccaynoHHOM onpegeneHnn BepxoBHbiii Cya, B YaCTHOCTW, YKasas:
«Cyfi 060CHOBaHHO YKasasl B MPUroBope, YTo W3 NpeLCcTaB/eHHbIX Oneparys-
HbIX MaTepuanoB BUAHbI HapyLLeHWs TpeboBaHuii CT. 5 defepasibHOr0 3aKoHa
«O6 0nepaTMBHO-PO3bICKHON AeATeNbHOCTU». B [iene OTCyTCTBYHOT [OKa3a-
TeNbCTBa TOro, YTO A0 obpalleHms T. y opraHa, NPOBOAVBLLENO OMepaTBHO-
PO3bICKHOE MeponpuaTue, 6biiM OCHOBaHWS Mofo3peBaTb b. B monyyeHun
B3ATOK. OnepaTvBHO-PO3bICKHON OpraH He OrpaHWUumniICs NacCuBHbIM QUKCU-
pOBaHVeM NpeanonaraemMoi NpecTyrnHom fAesTenbHocTy b., a nH1LmMmpoBsan
MpoBefeHNe OrnepaTMBHO-PO3bICKHOO MeponpusTs ¢ ydyactuem K., xoTs
HWYTO He mpegnonarano, Yto fesHue 6b110 6bl COBEPLLEHO 6e3 ero BMeLla-
Te/bCTBa.

Kpome Toro, cyg ycTaHoBUA (hafbCUMKALIMIO MW COCTaBEHUM MpoLiec-
Cya/lbHbIX [OKYMEHTOB; HE3aKOHHOE peLLeHne CyabObl BELEeCTBEHHbIX [0-
Ka3aTenbCTB /0 BbIHECEHMS NMPUTOBOpa CyAa, BONpeku Tpe6osaHWAaM CT. 82
YK PO»7,

Bonee Toro, B aTux cnyvasax nMuo, cosepLuvBLiee NofobHoe fae-
AHWE, NOAJIEXUT He TONbKO AUCLMNANHAPHON, HO W YronoBHOMW OT-
BETCTBEHHOCTU, HO peyYb A0/MKHA UATW 06 OTBETCTBEHHOCTU He 3a
thanbcumKaLmio [0Ka3aTeNbCTB KakK TakoBbIX ((hanbeuduumpyeTcs,
MOBTOPMM, 3[eCb He [0Ka3aTeNbCTBO, & NPOLECCyasibHbI akT), a 3a
Takoe NpecTyrneHve NPoTUB UHTEPECOB FOCYAapPCTBEHHOW CyXObl,
KaK cayorcebnbiil noonoz. NMOCKONbKY AENCTBUS AOMKHOCTHBLIX NNL,
YUUHSAOLLMX CNYy>KeBHble Noaaory B 061act yronoBHOro Cygonpons-
BOACTBa, 00bIYHO B/IEKYT CYLLECTBEHHOE HapyLUeHWe MpaB U 3aKOH-
HbIX WHTEPECOB rPaXKAaH OHM [LO/MKHbI KBaIM(ULMPOBATLCA MO Y. 2
CT. 292 YK8,

Ilocne ympamul 6 cyde npu HeyCmMAaHOBLeHHbIX 00CMOSAMENTbCMBAX
HECKOJIbKUX )20/I06HbIX oen 6 OMHOWEeHUY wecmu 00BUHAEMbIX 6 Kpa-
arcax npedcedamend cyoa 0Cc60000UN IMUX TUY U3-NOO CIPAXCU U NPU-
HAUL peutleHue o npekpauienuu ycojll06HblX oell 6 CeA3U ... CO cmepmosbio
obsunsemolx. B HacmoAuwee epemst 6 ONHOULEHUU Ob16ULE20 npe&ceba-
mejist cyoa 6030YHcOCHO Y2Ol06HOe 0el0 N0 YaKmam YUUHEeHHbIX UM
OOJIHCHOCMHBIX NOOLO208 U NPECTyNIeHUll NPOMUS Npasocyous .

17 ApxuB BopoHexckoro o6nacTHoro cyaa, 2009 r., yron. geno Ne 2-13/200009;
KaccauymoHHoe onpegeneHve BepxosHoro Cyaa P® ot 17 ceHTa6ps 2009 r., geno
Ne 14-009-38, 2009 T.

18 OHa BBefeHa B YrofioBHOE 3aKOHOAATeNbCTBO defepanbHbIM 3aKOHOM OT
8 anpens 2008 r. Ne 43-3.

19 Cm.: Poc. ras. 2009. 18 Hos6.
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Bonee TOro, B CUy MOBbILLIEHHON HEraTUBHON COLMANbHON 3HaYM-
MOCTW CNyXe6HbIX NOAI0roB, COBEpLLIaEMbIX B CYLOMNPOU3BOACTBE (He
TO/IbKO B YrO/I0BHOM, HO ¥ /1060M ApYroMm), AUCKPeLUTUPYHOLWMX He
TO/IbKO OTAE/bHbIX YYMHSAKOLLMX €ro L, HO CaMo CYA0NPOU3BOACTBO,
HaM NpeLCcTaB/feTcs LenecoobpasHbiM COOTBETCTBYHOLVM 06pa3om
[OMNOSIHATL YacTb 2 JAHHOW CTaTbM U U3NTOXKUTb €e AUCMO3ULMIO NPK-
MEPHO B TaKoW peaakummn: «Te swce Oesnus, noguexuiue cyujecmeenHtoe
Hapyuienue npae U 3aKOHHbLX URmMeEPECos zpamcdan unu OPZCZHMS’CIL;MZZ
aubo OXPAHAEMBIX 3AKOHOM UHMEPECO8 06u4€cm6a u eocydapcmea, a
makoice cosepuieHHoe 8 001acmu CyoonpoU3800Cmed... ».

B 3akntoyeHne pacCMOTPEHUS YroN0BHO-MPaBOBbIX NMPo6/iem nocs-
ratefibCTB Ha [loKa3aTe/IbCTBa CO CTOPOHbI MPOJECCUOHA/IbHBIX Y4acT-
HVKOB YTO/IOBHOIO NPOW3BOACTBA, COBEPLLEHCTBOBAHMWS YIO/IOBHOM OT-
BETCTBEHHOCTM 3a 3TW AeAHNA HeOOXOAMMO, AyMaeTcs, 06paTuTh BHU-
MaHVe Ha criefiytoliiee.

CnepnctBeHHas 1 cyfebHas NpakTuKa NokasblBaeT, YTO BeCbMa Yac-
TO NPUHYXAEHWE K fade NoKasaHui 1 thanbCcupuKaums LoKasaTeNsCTB
paccmaTpuBaroTCa Kak uaeanbHas COBOKYMHOCTb C TakMMU MpecTyn-
NEHNAMM, Kak 3/10ynoTpebnieHne AOMKHOCTHBIMW MOIHOMOYMAMU (CT.
285 YK) unu nx npesbiieHue (cT. 286 YK).

OpHako 310 He cooTBeTcTBYeT Y. 3 ¢T. 17 ¥YTIK P®d, cornacHo ¢ Ko-
TOPOWA, «eCNW NPECTYMNNeHMe NPeayCMOTPEHO 1 06LLE 1 cneyuanbHON
HOpMamK, COBOKYMHOCTb NPECTYM/IEHWIA OTCYTCTBYET 1 Yrof0BHas OT-
BETCTBEHHOCTb HAcTyrnaeT Mo crnewyynansHo Hopme». VIMEHHO Heco6-
NIIOfIEHNe CNefoBaTENAMN U CyAaMy JAHHOTO MOMOXKEHNA BbIHYXKAaeT
KacCalMOHHbIe MHCTaHLMM COOTBETCTBYIOLLMM 06pa3oM U3MEHSTb 06-
BMHUTE/IbHbIE MPUrOBOPbI, NOCTAHOB/IEHHbIE CyAaMW 38 COBEPLLEHNE
paccmatpuBaeMblX BULOB MOCATaTe/IbCTB Ha [0Ka3aTe/IbCTBa.

MpvBeaemM HECKOMbKO BbIAEPXKEK U3 KacCalVOHHbIX ONpeaeneHuii
BepxoBHoro Cyga P®, KacatoLLmxcs gaHHOro Bonpoca.

«...UT0 KacaeTcs kBammkaLmm gevicteuii K., To CyaebHas konnerms cuu-
TaeT, YTO B KacCaLMOHHOM NpeACTaB/eHNM rocyAapCTBEHHOr0 06BVMHUTENSA Npa-
BMNIbHO YKa3blBaeTCcs O TOM, YTO AeiicTBuA K. MONHOCTLIO OXBATbIBAKOTCA CT.
302, u. 2 YK P®, npegycmaTpyBatoLLieli 0TBETCTBEHHOCTb 3a MPUHYXAEHME K
Jaye NokKasaHuii, COeAMHEHHOE C MPUMEHEHMEM Hacunus. Mo3ToMy OCyXaeHWe
K. noct. 286, 4. 3 n. “a”, “6” YK P® 13 npurosopa cneayeT NCKNOUNTb»,

120 KaccalmoHHoe onpeaeneHne BepxosHoro Cyaa Poccuiickoin degepauym ot
5 nekabps 2002 r. Ne 49-002-63.
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«...BmecTe ¢ Tem 06BUHEHME cuueHko no Y. 1 cT. 285 YK P® cresnyet
CUNTaTh W3NMLLIHE BMEHEHHbIM W NOANEXAaLlMM UCKNHOYEHUI0 13 Npurosopa
o CNneayroLLMM OCHOBaHNSAM.

Cratbs 285 YK P® aBnsieTcs 06LLeli HOpMOWA, NpeayCcMaTprBatoLLE Yronos-
HYH0 OTBETCTBEHHOCTb 3a 3/10yNoTpebeHre LOMKHOCTHLIMM NO/IHOMOUMAMA. B
TO ke Bpema cT. 303 YK P® — 310 crneupasbHas HopMa, npedycMarpusaroLLas
OTBETCTBEHHOCTb KOHKPETHOIO JO/MKHOCTHOIO /LA 38 (ha/bCUDUKALMIO [OKa3a-
Te/bCTB, & MO3TOMY B COOTBETCTBUM C Y. 3 CT. 17 YK P®, ecnv npectynsieHue npe-
[yCMOTPEHO 06LLEN 1 CneLmabHON HopMamK, COBOKYMHOCTb MPECTYM/IEHNI OT-
CYTCTBYET U1 Yr0/I0BHas OTBETCTBEHHOCTb HACTYMAET MO CrieLyanbHON HopMe»2.,

«PaBHbIM 06pa3om, — pasbacHuUn MneHym BepxosHoro Cyaa PP, —
NCXoaa 13 NoNoXKeHun ct. 17 YK P®, gomkeH pellarbcs BONPOC, CBS-
3aHHbIA C NPaBOBOW OLEHKOV [e/iCTBUIA LO/HKHOCTHOIO iLa, CoBep-
LUMBLLIETO CNYXEOHbIA Nogior»*2,

B TO e Bpems, eCnM «Hapagy C COBepLUeHNEM [eCTBUN, BeKy-
LLMX YrO/IOBHYK OTBETCTBEHHOCTb MO CT. 285 YK P®, cosepLuaercs
[O/MKHOCTHO NOZAJION, TO COAEAHHOE NOLIEXUT KBaM(urKaLum no co-
BOKYMHOCTU €O CT. 292 YK PD»1%,

TCZK, COBEPUEHHO 000CHOBANHOIL S6UNACH Kea/lugbukauwz no coeo-
kynnocmu smux cmameil YK Oeticmeuil onepamugHo2o ynoiHOMOYeH-
Hoeo /[., komopblii npu 310ynompedieHul OOAHCHOCHHIMU NOTHOMOYU-
AMU 6 OMHOUWEeRUuuU C., cosepuiun OO0JIHCHOCMHOL I’ZO()JZOZ, ebzpasuewuﬁc;z
6 (hanvcupurayuu noonuceti pykogooumeins Op2and, 0Cyuecmeisoue-
2o OPJ], ucnonnus ykazanuvie nOONUCU CROCOOOM CMPYUHOU neuamu ¢
NOMOUWbIO KONUPOBAJIbHO-MHONCUNIENIBHO2O annapamalz“.

CypebHas npakTvKa BbiSiBUNA eLLe O4HY Yro/10BHO-MPaBOBYHO Npo-
6neMy KBannguKaLum AeinCTBUIA, CBA3aHHbIX C MPUHYXAEHWEM K fade
MOKa3aHWiA, CyLLLHOCTb KOTOPOI BMAHA U3 NPUBOAMMOIO fanee (B W3-
B/IeYeHUAX) nocTaHosneHns Mpesungnyma BepxosHoro Cyaa P®.

«<...> KokapeB, YBapoB, ParumoB v P>eBCKWi1 Mpy3HaHbl BUHOBHbIMI B

TOM, 4TO, ABNAACL cOTpyAHMKammn CoseTckoro POB/, YB/, CtaBponobcKoro
Kpasi U AO/MKHOCTHBIMW MLAaMKW, HafleNneHHbIMU B COOTBETCTBUM C [EACTBY-

21 OnpepeneHne BepxosHoro Cyga Poccuiickoin ®egepauum ot 6 ntons 2004 T.
Jeno Ne 93-004-9.

122 O cyne6HOI NpaKTMKe No Aenam 0 3710ynoTPe6IeHNIN LOMKHOCTHLIMU NOHO-
MOYMAMM 1 MPEBbILLEHNN JOMKHOCTHBLIX NO/ITHOMOUWMIA : MOCTaHOB/MEHWe [ieHyma
BepxosHoro Cyaa P® ot 16 okta6psa 2009 r. // BronneteHb BepxosHoro Cyna P®.
2009. Ne 12.

123 Tam xe.

124 ApxuB BoOpOHexcKoro o6nactHoro cyga 3a 2010 r. (yronoBHoe [eno
Ne 08808002, Ne creg,.).
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FOLLM 3aKOHOZLATEIbCTBOM MO/THOMOUYMAMM MO MPUHATUIO YrON0BHO-MNPOLiec-
Cyas/ibHbIX PeLLleHuii <...> NpeBbILLaIy 1 3710yNoTPe6AsIN CBOUMU LOMKHOCT-
HbIMV NOTHOMOYMAMU, N3BUBANM 38EPXKAHHDBIX ML, U NPUHYXAAIN X K fade
MoKazaHui <...>.

Tak, 11 cespana 1997 r., npumepHo B 20 yacoB, EBeHKOB BO3ne Aoma
Ne 176 no yn. MNyradyesa B I. 3eneHOKyMcke CTaBPOMO/bCKOrO Kpas Kynui y
HeyCTaHOBNEHHOrO C/efCTBMEM MWL HAPKOTUYECKOE CPEACTBO, 3aBEPHYTOE B
MONN3TUNEHOBBIV NakeT <...> EBEHKOB Obl/1 0CTaHOBNEH Hapaaom MNINMC CoeT-
ckoro POB/], B cocTase COTPYAHWKOB MUvLmK JIeHUHrpasLesa 1 basaHosa.

<...> C Le/1bi0 BbIACHEHWS 06CTOATENBCTB MPOUCLLEALLETO COTPYAHUKA MU-
nmumm NeHnHrpagues v basaHos okono 20 yacos 30 MUHYT AOCTaBUAN 3a4ep-
YaHHOro EBeHKOBa, N0J03PeBaeMoro B He3aKOHHOM MPUOBPETEHNN U XpaHe-
HWN HApPKOTMYECKOr0 CpeAcTBa, B kabuHeT Ne 43 Cosetckoro POB/. Koka-
peB, paboTaBLUMA CTapLUMM OMepynoNHOMOYEHHbIM OTAeNeHNs no 6opbbe ¢
He3aKOHHbIM 060pOTOM HapkoTMKOB CoBeTckoro POB/, Buas, 4to EBEHKOB He
NPU3HAET (hakTa He3aKOHHOTO NMPUOBPETEHNS U XPaHEHUS M HapPKOTUYECKOTO
CPEeLCTBa, PeLUn COBMECTHO C BOLLEALIMM B KaOMHET CTapLUMM OnepyrnosHo-
MOYEHHbIM 3TOr0 e oTaeneHns Cosetckoro POB/L ParmmoBbiM nyTem npume-
HEHUA HacUMA K EBEHKOBY MPUHYAWTL €ro K fjade «rnpaBavBbIX» NOKa3aHuiA.

C aT0ii Lenbto Kokapes 1 Parmmos, coBepLuast AencTBUS, SBHO BbIXOAALLME
3a npegesibl UX NOHOMOYWIA, CTany M36U1BaTh 3aAepXXaHHoro, Tpebys NpusHa-
HWA UM (PaKTa HE3aKOHHOIO MPUOBPETEHNS U XPaHEHWS HAPKOTUYECKOTO CPeLC-
TBa 63 Lenn cObiTa, T.e. COBEPLUEHNS NPECTYMNNEHMS, NPesyCMOTPEHHOTIO Y.
1 cT. 228 YK P®. B xoge nsbneHns EBeHkoBa KokapeB n ParvmoB HaHecm
eMy MooyepefHO KaxKAblii He MeHee 5-6 yaapoB pyKamu, Horamul, pe3uHOBbIM
LLTAHIOM MO Pa3/IMYHbIM YacTAM Tena, NMPUUYNHUB TeNeCHbIE NOBPEXAEHUS.

Mpogomkas cBOM MpecTynHble geincTensi, Kokapes n Parumos notpe6o-
Basm 0T EBeHKOBa ero nMoAnucy B MPOTOKOME OCMOTPA, & Korda nocnesHuii
OTKa3a/Cs 3TO cfenarb, TO OHW BHOBb CTa/n M30MBaTh EBEHKOBA U HaHECU
eMy MooYepeaHO KaXAbli He MeHee 5-6 ynapoB pykamu, Horamu, pe3UHOBbIM
LLTAHTOM MO Pa3/INYHbBIM YaCTAM Tena, MPUUYNHMB TeNleCHbIe NOBPEXAEHNS.

Mocne n3bueHns EBeHKOBa, KOTOpPOe C MepepbiBamy A/IMNIOCh He MeHee
2-3 YyacoB, nocnegHuii 6b11 BOABOPEH KoKapeBbIM B Kamepy /11 BOEMEHHO 3a-
JepXXaHHbIX B AeXKYpHOA YacTi CoseTckoro POB/, a 3aTem nomelleH B VIBC
POB/A <...>.

B pesynbTare aTMX yMbILLIEHHbIX AeNCTBUI YBapoBa, PxxeBckoro, Kokape-
Ba 1 ParmmoBa notepnesLumin EBeHkoB 13 deBpans 1997 r. B nocneobeseHHoe
Bpems 13 KabuHeTa cyabi COBETCKOro paioHHOrO cyza 6bi1 rocnuTaIm3npo-
BaH C TeJIeCHbIMY MOBPEXAEHUAMM.

Tem cambiM YBapoB, Kokapes, ParvmoB 1 PXEBCKMiA CBOUMM AENCTBUAMMU
MPUUYMHWIN CYLLECTBEHHOE HapyLLUeHVe NpaB ¥ 3aKOHHbIX UHTEPEeCcoB notep-
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nesLUero EBeHKOBa, YTO BbIPa3WIoOCh B MPYIMEHEHUN K HEMY YIPO3, COefMHEH-
HbIX C HAaCUNEM, MPUHYXXAEHUEM K ja4e «MPaBAyBbIX» NOKa3aHWi, NpuymHe-
HUW eMy TeNeCHbIX NMOBPEXAEHWIA, & TaKXKe CyLLEeCTBEHHO HapyLLUWIN OXpaHs-
emble 3aKOHOM WMHTEpPECHI rocyfapcTsa NyTeM MoApbIBa aBTOPUTETA OpPraHoB
BHYTPEHHUX fen <...>

3T [eCTBUA OCYXAEHHbBIX CY[, KBANU(MLMPOBaA N0 COBOKYMHOCTM Npe-
CTYNNEHWiA, NPefyCMOTPEHHbIX CT. 286, u. 2, N. «a»; CT. 302, u. 2 YK PO.

OpHako cT. 302 YK P® npesycmarpuBaeT YronoBHYH OTBETCTBEHHOCTb
3a MpUHYXJeHVe NOA03PeBaemMoro, 06BMHAEMOro, NMOTePeBLLEro, CBUaeTe-
N K fade nokasaHuii Mb0 akcnepTa K Jadve 3akloueHus nyTem nprMeHe-
HWA Yrpo3, LaHTaXa Un UHbIX AeiCTBUIA CO CTOPOHbI CNIef0BaTeNs UKW N1ua,
MPOV3BOAALLErO A03HaHME. TO ecTb B KauecTBe 06beKTa BO3AENCTBUA MOTyT
BbICTYNaTb TO/IbKO MOA03pPeBaeMblii, 00BUHAEMBI, MOTEPMEBLUNIA, CBUAETEND,
9KcnepT. EBEHKOB e, Kak BUAHO 13 MaTepyasnos fefna, K nepeyncneHHbIM in-
LiaMm He oTHocumsca <...>

Mpun Taknx 06CTOATENbCTBAX B AEVCTBUAX OCYXKAEHHbIX OTCYTCTBYET CO-
CTaB NPeCTyNeHNs, NPeAyCMOTPEHHbIX CT. 302, Y. 2 YK P® u cygebHbie pe-
LUEHWS B 3TOW YaCTW NOAJIEXAT OTMEHE, a AeN10 — NPeKPaLLeHNo» %,

Ham 3To pelleHWe NPeACcTaBNseTCs BECbMa CMOPHbLIM; MO Hallemy
rny6oKoMy YOeXXAEHMIO, MPUHYXXAABLUME K [ade NoKasaHUii COTPYAHM-
KV MAMIMLK B MPUHLMNE He 3a4yMblBa/IMCh O NMPOLLecCyasibHOM CTaTy-
ce 1301MBaEMOro MMM YesnoBeka, MOTUBALIMA MX LEVCTBUIA — NPUHYX-
AeHne K aa4e MoKasaHuiA — OT 3TOr0 He MeHsiacb. TeM He MeHee, Kak
BUAUM, NPo6/ieMa ecTb. [INs ee paspeLleHus, AYMaeTCs, Heobxooumo 6
oucnozuyuu y. 1 cm. 302 VK aubo omxazamuvcs om nepeuns npoyeccy-
ALHO20 NONONCEHUS TUY, NPUHYICOAEMBIX K Oaue noKa3auutl, oo 0o-
NOHUMb Nepeyuciienue — 3a6epularoujeecs «ceudemenemy, — Clo6amu
«UHBIX TUYY.

B cBA3n ¢ npobnemamun nocsrare/ibCTB Ha foKasare/ibCTBa CO CTO-
POHbI COTPYAHWKOB OPraHoB Yro/I0BHOIO NPec/efioBaHNsA MpeLCcTaBs-
eTCs HeOOXOAMMBIM BbICKa3aTb CBOE MHEHVE N0 OAHOMY, 6e3 npeyse-
NINYEHNA CKAKEM, XXMBOTPENeLLyLLieMy Bonpocy. Mbl UMeeM B BULY Ty
TOHKY'O rpaHb, KOTOpas OT/IMYaeT NpaBOMEPHbIA, TaK Ha3blBaeMbIi «/1e-
reHAMPOBaHHbI», ONepaTUBHBIN IKCNIEPUMEHT (a TakXKe MPOBEPOUHYHO
3aKynky'#) oT NpoBOKaLMK1 NPECTYN/IEHNA KaK BMAA NMOCAraTeNbCTs Ha

125 MocTaHoBneHune Mpesngmyma BepxosHoro Cyna P® ot 8 asrycrta 2001 T.
Ne 253n2001. JocTyn 13 crnpas.-NpaBoBoii cUcTeMbl «KOHCYbTaHTII1t0C.

126 B KOHTEKCTE paccMaTpuBaeMbIX fasiee Npo6b/eM 3Ty fjBa OrepaTuBHO-PO3bICK-
HbIX MEPOMPUATUA UMEIOT MeXay COO0V OOsbLLe eANHCTBa, YeM PasIMUunii.
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[0Ka3aTeNlbCTBEHHYO MHOPMaUMo N [oKasaTeNbCcTBa. Yalle BCero
AaHHOE OMepaTUBHO-PO3bICKHOE MEPONPUSATIE NPOBOAMTCS NO (haKTam
B3ITOYHMYECTBA (KOMMEPYECKOro NOAKYMa) v APYTX KOPPYMLUUOHHbIX
MPOSBNEHWNIA, MO3TOMY Jasiee NOCTaBEHHYO Npo6aemMy Mbl Oyaem pac-
CMaTpmBaTb NPUMEHUTENBHO MMEHHO K 3TUM MPECTYMNEHNAM.

3.1. Manespuposanue urngopmauueti npu npoéedeHuUU
onepamueéro20 dIKcnepumeHma

HayHem C HanoMWHaHUA 0 TOM, YTO, XOTS OnepaTvBHOMY 3KCnepu-
MeHTY B Pefiepa/ibHOM 3aKkoHe «O6 onepaTvBHO-PO3bICKHON feATeb-
HOCTW» Y[eneHo 0c060e BHUMaHWE, NIErajlbHOro ero OnpegeneHns He
nmeeTcA. OfHaKO HET COMHEHWIA, YTO CYTb ero COCTOWUT B TOM, YTO B
KayeCTBe MHULMATOPA [aun B3SATKU C Lie/blo AasbHeliLlero pasobnaye-
HWA B3ATKONO/yYaTeNs BbICTYNaeT N160:

a) Lo, 0bpaTMBLLIEECS B OMepPaTUBHO-PO3bICKHOM OpraH ¢ 3asB/e-
HMEM O BbIMOraTe/ibCTBe Y HEro B3ATKU;

0) [elCTBYIOLLMIA MOA COOTBETCTBYHOLLMM MPUKPBITUEM COTPYAHUK
0nepaTMBHO-PO3bICKHO CYXObl UK UL, COTPYAHMYAtOLLIEe C Opra-
HamK [03HaHWS Ha KOH(WAEHLMANBbHOR 0CHOBe.

He cTaBa nepes coboi 3agayn BLABATbCA 3[eCb B AWCKYCCUIO O
AeMHNLMM U MHOTUX acriekTax aToro OPM, ckaxeM crefytollee. B
KOHTEKCTE paccMaTpuBaeMblX MPOGMEM nod onepamusibimM dKCnepu-
MEHMOM Mbl NOHUMAEM CO30AHUe compyOHuKafwu, ocywecmeisiiomumu
ONepamuBHO-pPO3bLICKHYIO 0esimeNbHOCIb, KOHMPOIUPYEeMbIX VCI08Ul
0711 peanuzayuu cyObeKmom yMvlCia Ha NoTyYyeHue 83amKu (vauje ece-
20 CONpAdCEHHO20 C ee ebwozameﬂbcmeom) 6 YEJIAIX BblABNIEeHUSA U 0o-
KYMEHMuUposarnus OAHHO20 d)akma U uzo0nUYeHus npuvdacnHsvlx K Hemy
f"/”/l127-

WHbIMK cnoBamu, ornepaTviBHbI 3KCNEPUMEHT BCerga CoCTOUT B
LieNleHanpaB/ieHHOM CO3AaHNN HEKMX 3aKOHCMPUPOBaHHbIX YCI0BUA,
BCerja HOCUT HeKUIA «NereHAMpoBaHHbIA XapakTep». CUHOHUMUYECKN

21 Cm.: Hlymunun A. FO. KoMmeHTapuii K defepasibHOMy 3akoHy «O6 onepa-
TUBHO-PO3bICKHOW AesTenbHoCTU». M., 2004. C. 95; Baeun O. A., Hcuenxo A. I1.,
Llabanos I X. OnepaTMBHO-PO3bICKHbIE MEPOMPUATUSA Y UCMONb30BaHNE NX pe-
3ynbTatos. M., 2006. C. 40-42. O4yeBUAHO, YTO NpeanaraemMoe onpeaeneHue npu-
MEHWTE/IbHO K KOMMEPYECKOMY MOAKYNY 1 ApYTrUM BUAAM KOPPYMNLMM NOLNEXUT
COOTBETCTBYIOLLMM PefakLMOHHbIM U3MEHEHNSAM.
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B PYCCKOM $13bIKE C/IOBO «/IEr€H/ja» 03Ha4aeT BbIMbICEN;, BbIMbIC/IUTh
O3HayaeT — npuaymatb!?®, B nosiHOM COOTBETCTBMM C 3TON TPaKTOB-
KO [@HHOrO MOHATMA, NOJ OMepaTBHO-PO3bICKHON NereH0n noHu-
MaKTCA «CneyuanbHO Nofo6paHHbIE C YHETOM Ha3HaueHWs 1 yCNoBUIA
MCNO/b30BaHNS (DaKTbl U BbIMbILL/IEHHbIE CBELEHNS, KOTOPble CyObek-
Tbl YrO/I0BHOIO NpecnefoBaHns 1 OKa3blBatoLLye UM COLeNCTBME nua
MCNO/b3YHT NPV MOATOTOBKE W OCYLLECTB/IEHNM WHCLEHUPOBOYHbIX
[eiCTBMiA (B TOM YMcne Npy BCTYNIEHUN B MH(OPMALMOHHDBIV KOHTaKT
C MOA03PeBaeMbIMM B COBEPLLEHUW NPECTYNNEHNIA) U TeM CaMbIM Bya-
NIMPYIOT NOAJIMHHBIE 3aMbIC/bl W LIENN CBOEN AeATe/IbHOCTU»!?,

JonycTtumo v B NpuHLMe NoAgpo6HOe onepaTvBHOE «BHEAPEHNE»
0C06eHHO € y4YeTOM No3uummn EBponeiickoro cyga no npasam YesioBeka
Mo 3Toin Npobneme?

Coenacro e2o nocmanosnenuio om 15 dexaops 2005 2. no scano-
oe I A. Banvsana x Poccuiickoti @edepayuu, ecau «0eticmeus mauHblx
acenmoes HanpaejleHsvl Ha nodcmpekameﬂbcmeo npecmynjieHus u Hem
OCHOBAHUL nojiaazcams, 4no OHO ObL10 Obl coeepulero be3 ux emewa-
menbcmed, no 5mo... moatcem ObLMb HA36AHO npoeomuueﬁ. Taxoe eme-
wamenabcmeo u e2c0 UCnoib3oeaHue 6 pa36upameﬂbcmee Y20l106H0O20
0ena Modcem HenonpasuMo NOOOPEAMms CHPABEONUBOCb cyoar'™.

A ecnv fonycTUMO, TO rfe Ta, KakK CKa3aHo, TOHKas rpaHb, OTAens-
towas 3To OPM OT NPOBOKaLMN B3ATKM, (haibCuprKaLum JoKasaTesb-
CTBEHHOW MH(hopMaLmmn 1 foKa3aTebCTB?

MpucTynas K M3y4YeHnto 3Toi Npob/eMbl, cpasy BBeeM CrefytoLee
orpaHuyeHve. Ecnm LOMKHOCTHOE N0, APYTON YMHOBHMWK, B OTHO-
LLEHMW KOTOPOro B YCTaHOB/IEHHOM MOPSKe OCYLLECTB/ISETCS ornepa-
TUBHaA pa3paboTKa (M K KOTOPOMY MO ee nyaHy fKoObl ANs peLleHns
MHTEPECYIOLLIEro ero Bomnpoca 06paTuica areHT), HeABYCMbICIEHHO
TpebyeT 3a TO fJa4n B3ATKW, COMHEHWIA B LONYCTUMOCTW MOCNEeLyHo-
LLiero nNpoBeseHns OnepaTyBHOIO 3KCMepPUMEHTa C Lie/blo 3aepXXaHuns
KOppYynuuoHepa ¢ nosinyHbIM, AymaeTtcs, He Bo3HUMKaeT. HO. . Mapma-

128 CM.: Anexcanoposa 3. E. CnoBapb CUHOHVMOB PYCCKOro A3blka. M., 1975.
C. 94, 210.

12 Obpasyos B. A. VIHCLEHNPOBKA B KPUMWHA/IbHOW, ONepaTUBHO-PO3bICKHOM
1 CNeACTBEHHOM NpakTuke. AkyTck, 2005. C. 111.

130 MpuBoguTtea no: [aspunos B. A., Boowcenox C. K BOMPOCY 0 NPOBOKaLym
B3ATKM (C YYETOM peLLeHnin EBponeiickoro cyaa no npaeam YenioBeka) // Poc. toc-
Tmums. 2006. Ne 5. C. 44.
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eB 1 B. A. dannnees npnBoAsaT crefyownii yoeamTenbHbIid npumep
13 NPaKTVKN NPaBOOXPaHUTENbHbIX OpraHoB YMTUHCKON 06nacTu.

K UYMHOBHWKY, 3aH/MMaBLUEMYCSi NMPELOCTaBNEHNEM B apeHay 3eMefbHbIX
Y4acTKOB, B OTHOLLEHWM KOTOPOIO MMENNChL CBEAEHUS O BbIMOTaTebCTBE B3sl-
TOK, 06paTUNCs Kak pyKoBOAWTENb KOMMEPYECKOI OpraHM3auumn «ereHampo-
BaHHbIi» OMepaTuBHYKK. 1 TOMbKO KOFAa YMHOBHYMK B Gecefie caM HaMeKHyl,
YTO yCNyra, XOTS 1 3aKOHHas1, He byeT 6e3B03Me3[HOIA, a 3aTeM 1 NPsSIMO Mo-
Tpe6oBan nepeaaqy B3STKM, a ONepPaTUBHIK YTOUHWA CYMMY W MOPSLOK Mnepe-
Jaqu B3STKW, U OblN NPOBEAEH ONEPaTVBHbIA SKCMEPUMEHT MO 3afepXKaHunio
BbIMOTaTens ¢ NoNYHbIM?L,

Bonee cnoxHa Ana OLEHKM CUTyaums, Korja vHuLMatuea B Jade
B3ATKM MUCXOAWT OT JIereHAnpoBaHHOIo nnua (onepaTMBHOIO COTPYA-
HVKa, ero KoHgpugeHta). Mo MHeHuto HO. . MapmaeBa 1 B. A. ®a-
NNeeBa, «HenocpeACcTBEHHO B MOMEHT nepefayy B3ATKM MHULMATIBA
[O0MyCTVMa 1 OT AAtOLLEro B3ATKY «/1ereHA1POBaHHOr0» OnepaTuBHUKa
W COLENCTBYIOLLIErO MLA, eC/IM UMEN0 MEeCTO O4HO U3 ClIeAYHLLUX
obcTosaTenscTB: 1. MpeABapuTesibHas [OrOBOPEHHOCTb Ha nepefady
B3ATKW, eciu 6 momernm smoul ()OZOGOPEHHOCW!M uHuyuamuea uiia ece
arce om gzsmrononydamens; 2. VIHMUMaTMBA AONYCTVMA B YacTU NPOCh-
Obl K B3ATKONONYYATENO O peueniu 3aKOHHOU npobiembl, HO He 6 Ydc-
mu nepedauu ezsmiu (KYpCcuB Hawl. — O. B.)»'%2,

[JaHHbIV NOAXOA K OLEHKe 3TOW CUTYyaLum COMHEHWIA B CBOE 060C-
HOBaHHOCTM TaKXe He BbI3blBaeT. OfjHaKO KakK OTHOCUTBLCA K Hanbosee
pacrnpoCcTpaHeHHOM ee PasHOBMAHOCTU: KOrAa NereHAMPOBaHHbIN COo-
TPYLHWK (UM ero KOHMUAEHT) obpallaeTca K LO/MKHOCTHOMY NnLy, B
OTHOLLIEHWW KOTOPOr0 UMEKTCA JOMKHBIM 06pa3om 3aMKCMPOBaHHbIe
[aHHbIE, XapaKTepu3yHoLLe ero Kak B3TOUHMKA, C NPeS/IOKEHNEM Bbi-
MONHUTb e20 He3akoHHYI0 npockOy 3a 63amky (NPSMO roBops 06 3TOM,
NGB0 HameKasi Ha «61arofapHoCTb»)? C 0f|HO CTOPOHbI, B NOA06HLIX
[ENCTBMAX MOXHO YCMOTPETb Ha/IMume coyvacTus B BUAe MOACTPeKa-
TeNbCTBA K COBEPLUEHUIO, KaK MUHUMYM, [BYX NPECTYI/IEHWIA: coBep-
LLIeHNe He3aKOHHbIX AeCTBMWIA (B CBOK o4vepedb, KBaM(pULMpyeMbIxX
KaK 3/10ynoTpe6neHme cny>XebHbiM NoMOXKeHWEM U/UNW AOMKHOCTHOA

181 CM.: T'apmaes FO. I1., @anunees B. A. OnepaTvBHbINA 3KCNEPUMEHT MO fe-
flam 0 MONyYeHUM B3ATKM @ MpaBu/ia NPOBeLEeHMNS, UCKIKOYatoLLye NpoBokauuto //
BecTH. BypsT. roc. yH-Ta. Cepusi: SKoHOMUKa. MpaBo. YnaH-Yas, 2007. Boin. 2.
C.93.

132 Cm.: Tam xe. C. 97.
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Moasior), a TaKxe MnosyyeHune B3ATKU. A MOTOMY, Ha NepBblid B3rNsg,
MpoBefieHNe COCTOALLEro B TaKMX AeNCTBUSAX OMepaTMBHOIO 3Kcnepu-
MeHTa, Ka3anocb Obl, — HEAOMYCTUMO.

Bonee TOro, Kak 13BecTHo, ®efepanbHblii 3aKOH OT 24 nkoHA 2007 T,
pa3speLurB NPoBeAeHVIe ONepPaTUBHOIO 3KCMEPUMEHTA MO NPeCTyN/eHn-
AM CcpeaHeit TAXeCTn'3, ofHOBPEMEHHO AoNOMHUA Y. 8 cT. 5 3aKoHa 06
OP[ npsiMbIM 3anpeToM opraHam (4O/MKHOCTHbLIM NALaM), OCYLLeCT-
B/IAKOLLMM  ONepaTMBHO-PO3bICKHYHO [eATeIbHOCTb, «MOACTPEKaTb,
CK/IOHATb, NO6YXAaTb B NMPAMOI UM KOCBEHHON (hopme K CoBepLue-
HWIO NPOTUBOMNPaBHbIX AENCTBUIA (MPOBOKALMA)». Y HAC K 3TON HOBeN-
ne OTHOLLEHMe Janeko He 0fHO3HaYHOoe. HeT COMHeHUIA, Ka3anoch Obl,
B €e [1eMOKpaTUYHOCTY ¥ NPaBOBOI LMBWIN30BAHHOCTU. OfHaKO HeT
N B HEW ornpefeneHHOro nNpaBoBOro XaHecTsa?

Taxoeo oice, Kak (3amemum HORYMHO) 8 CHOPMYTUPOBAHHOM 6 IMOM
HCe 3dKOHe — U He 6bl3blearouiem HUKAKux COMHeHUll 8 ceoell 666‘01’!0]9—
HOCmu — 3anpeme Hd... ParbCupurayuro pe3yibmamos onepamuHo-
PO3bICKHOU desimenvhocmu. B Yem CMbICN 3TOrO 3anpeta’? Paszse parnee
no0obHas panvcugurayus 3aKony He NPOMUBOPEYULA UL, KAK MUHU-
MYM, ()OI’lyCKaﬂaCb, a He A6J7A71dcCb OaHuM us npecmynﬂeﬂuﬁ usz uucia
paccmampusaemvlx 6 Hacmosiujel pabome? Ham ne uzeecmua Hu 00Ha
nyonuxayus 6 0OCMynHou Ham aumepamype, 8 Komopou Obl peKoMeH-
dosanacs anvcuurayus onepamusHO-po3bICKHOU UHpOpMayul 8 Ka-
yecmee donycmumozo memooa OPI].

3afafumM NpsAMOoi BOMPOC: He NoApbIBaeT /M OHa B MPUHLMME camm
OCHOBbI ONepaTUBHO-PO3bICKHOW AesTeNIbHOCTN? He cneayeT NyKaBuTh:
«[1ns onepaTMBHO-PO3bICKHONW AeATeNIbHOCTM Ae3vHgpopMalmus, obmaH
¥ NPOBOKaLMA — 37O TO, 6€3 Yero He MOXET OCYLLECTBNATLCA COOpP WH-
(hopmaumun, Heo6X0AMMON A1 PaCKPbITUA, pacc/efloBaHNs U npeayn-
peXAeHUA NPecTynneHnii»**. A nNoToMy He MOCTaBWT /N 3amnpeT «Ha
MOACTPEKATENIbCTBO U CK/IOHEHWE...» MOA COMHEHWE JOMYCTUMOCTb
NPOBeAEeHNA NPaKTUYeCcKy K060ro onepaTMBHOro aKcrnepumeHTa (Nto-
60V MPOBEPOYHOI 3aKYMNKWU, Y MHOTUX UHbIX ONepaTUBHO-PO3bICKHbIX
MEPONPUATIIA)?

133 PaHee pAeiicTBylollas pepakumns degepanbHoro 3akoHa «O6 onepaTMBHO-
PO3bICKHOW AeATeNbHOCTW» MO3BOMSNA NPOBOAUTL OMEPATMBHLIA KCMEPUMEHT
ML MO NPECTYN/IEHUAM, OTHOCALLMMCS MO UX YTONOBHO-NPaBOBOW Knaccudgu-
KaLymn K TKKUM 1 0COB0 TSKKUM.

13 Baxun B. I1. KpumnHanucTvka. MNpobnembl 1 MHeHns (1962-2002). Kues,
2002. C. 76.
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K npumepy: obpawenue nuya, ocyuecmensnrouieco npo8eposHyro
3aKYNKY, K paspabamoléaemomy cyovexkmy ¢ npocbOoi npooams emy
KOHMPADAKmuwvlil OUCK, HAPKOMUKU ULU OYEBUOHO Chanbcuduyupo-
6AHHbIE CNUPNIHbLE HANUMKU PpA36€ HE eCMb nodcmpekameﬂbcmeo, no-
OyJIcOene K cosepuleHUu0 NPOMmuBONpPABHuIX, Ooiee moeo, Y20106HO
HAaKazyemuvlx 0eticmsull, bIPANCEHHOE NPU IMOM 8 NpsAMOU (opme?

Bo BcAkom cnyyae, yoexxaeHbl Mbl, 3Ta HOBe/Ia ByAeT «LUTaTHO» 1
He6e3yCcneLwHO MCNOo/b30BaTbCA CTOPOHOM 3aLMThl MO YroN0BHbLIM fe-
NaM, B 0CHOBe 06BVHEHMSA MO KOTOPbIM OyAyT iexarb pesynbTarb! Mpo-
BEPOYHBIX 3aKyMOK 1 OMepaTUBHbIX 3KCTMIEPMMEHTOB (M Y>Ke UCMO0/b3Y-
eTCs M0 NPaKTUYECKN KaXXA0MY Takomy Aeny).

W3BecTHO, UTO «a/1 0becneyeHns 6e3omacHOCTM 0bLlecTsBa U ro-
CyAapcTBa OT NPECTYMHbIX NOCAraTe/IbCTB LOMYCKAETCA BbIHYXAEHHOE
NpUYMHEHWe Bpeaa NpaBooXpaHseMbIM HTepecaM A0/MKHOCTHbLIM n-
LlOM OpraHa, OCYLLECTB/IAOLIEr0 OMepaTMBHO-PO3bICKHYHO [eATe/lb-
HOCTb, 60 NIMLIOM, OKa3blBaIOLVM eMy COAECTBUE, COBEpLLIaeMoe
Mpy NPaBOMEPHOM BbINOMIHEHUN YKa3aHHbIM NIL,OM CBOErO Cy>ebHO-
ro unu obuiecTBeHHoro gonra (4. 3 cT. 16 deaepanbHOro 3akoHa «06
onepaTUBHO-PO3bICKHO eATeNbHOCTW»). B HacTosLLEee BPEMS 13 MHO-
YECTBA BHYTPEHHUX (Ja W psafa BHELUHMX) Npob/ieM Halleil CTpaHbl
6opbba ¢ koppynuueli Hanbonee 3HauMMa Ana obecneveHus 6esonac-
HOCTM 06LlecTBa 1 rocygapctsa, a noToMy, Nno Hawlemy pasyMeHuIo,
[laHHOE MO/0XKeHWe BMNOJIHE KOPPEKTHO CNnefyeT 3KCTParonMpoBaTh U
Ha [eiCTBUSA NereHAMpoBaHHOIO COTPYAHMKA, 06ecneyvBaroLlero B
paccMaTpuBaeMoi cuTyauuy NpoBeseHVie ONepaTyBHOIO 3KCMepUMEH-
Ta Mo 3afePXKaHnto LOMKHOTO LA C MOMMYHBIM MOCE NONYYEHNUS UM
OT 3TOr0 COTPYAHMKA B3ATKU.

CnepyeT TakXKe BHOBb 06paTvTh BHMaHMe Ha To, 4To [ieHym Bep-
xoBHoro Cypaa Poccuiickoin ®eaepalimn B noctTaHoBeHWM oT 10 deBpa-
N5 2000 1. Ne 6 «O cyaebHON NpaKTUKe NO Aenam 0 B3STOYHUYECTBE U
KOMMEpPYECKOM NOAKYMe», paccMaTprBas NpobieMy NpoBOKaLymn B3AT-
K IM60 KOMMEPYECKOro NOAKYMa, CHMTaeT pe3y/bTarbl OnepaTuBHO-
ro 3KCrepuMeHTa LOnyCTUMbIMW A5 UCMOMb30BaHNA B JOKa3blBaHUN
BWHbI MOACYAMMOrO, KOrja U3 HUX YCMaTpyUBaeTCa: a) NpeaBapuTeib-
HOe cornacue 3TOro LA Ha NoyYeHne B3ATKK; 6) cornacue Ha NpuHS-
TWe NpeameTa AaHHON B3ATKN UM KOMMEPYECKOro NOAKYMa.

Mpn 3ToM BepxoBHbIii Cyn He OroBapuBaeT, KTO B 3TUX Cly4asx
[O/MKEH ObITb MHULMATOPOM Aaqyn—MNoNTyHeHUs B3ATKW, B3ATKOLATESb
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nnn ﬂOTEHLI,VI&fIbeIVI B3ATKOMO/1y4aTe/b, N HE CBA3bIBAET 3TO C 3aKOH-
HOCTbIO MMM HE3aKOHHOCTbIO AGVCTBWIA, KOTOPbIE 3a B3ATKY (MoaKymn)
pPeWaeT BbINOHUTL AO/HKHOCTHOE NNLO UK NNLO, BbIMOIHAKOLLEE Y-
paBfeHYecKre QyHKLMMN B KOMMEPUECKO UM MHOI HerocynapcTBeH-
HO opraHu3aLum.

Taknm 00pasoM, iuub 6 ciyuasx omcymcemeusi maxko2o Onpeoeie-
HO20 U He08YCMbBICTIEHHO GbIPANCEHHO20 CO2NLACUSL OOTHCHOCTNHO20 TUYA
Ha Nomyuenue 63amKi MOJICHO GeCMU Peyb 0 ee NPOBOKAYUL.

W, HakoHel, (1 3TO HEMaNOBaXXHO [/151 OLEHKN AaHHOW CUTyaLmn),
y OMKHOCTHOIO NMLIA OCTAeTCs CBO60/A BbIGOPa MPUHATYS PELLEHUS:
YOOBNETBOPUTL JIN HE3AKOHHYHO I'IpOCb6y N NOYy4YUTb 3a TO B3ATKY
NM6O OTBEPrHYTb 3TV MPEAIOKEHNS. A, KakK U3BECTHO, MMEHHO 3TOT
(hakTop — cBO6GOAA NPUHATUSA PELLIEHNS B YCN0BUSX 06eCneueHns 0CHO-
Bononarakowmnx npa.B JIMHHOCTU — ABMAETCA OAHUM U3 Hanbonee npu-
HUUNWa/IbHbIX KPUTEPUEB, OTINYAKOLLMNX MPaBOMEPHOE MCUXOJI0rn4ec-
KOe BO3/EeNCTBME OT BO3AENCTBUA HEAONYCTUMOro*®,

ST aprymeHTbl, KaK Ham NpefCcTaBseTCs, 40CTATOUHbI A5 06LLEro
BblBOAa O TOM, YTO pacCMaTprBaeMbI€ OrnepaTnuBHbIE MEPONMPUATIA ABMIA-
HOTCA 4ONMYCTUMbIMMN. OHu, B npuHUune, He MOryT ObITb paCLEHEHbI KaK
MPOBOKALMA B3ATKM (KOMMEPUECKOrO NoAKyna) B TeX, NOAYEPKHEM OCO-
60, cnyvasix, Koria B OTHOLLEHWN pa3pabaTbiBaeMoro fmLa paHee Mmve-
JINCb 3a0KYMEHTUPOBaHHbIE ONEePaTUBHO-PO3bICKHbIE AaHHbLIE O MOMY-
YEHUN UM B3ATOK NN COBEPLUEHNN NHBLIX NPOTUBOMNPaBHbIX AEHHMVI.

O,U,HaKO CKa3aHHOE He TO/TIbKO HE UCKKOYaET, a, Ha Halll B3rna, nps-
MO npeanonaraeT HeobXoAMMOCTb M0 KaXA0MY KOHKPETHOMY Yro/oB-
HOMY [€ENy peELleHna Bonpoca 0 AonyctuMmoCcT UCMosib30BaHNA B Cy-
,ﬂ,e6HOM AOKa3blBaHUW PeE3Y/ibTaTOB MNPOBEAEHHOIO B TaKMX YCNOBUAX
OMepaTMBHOIO IKCMEPUMEHTA, NGO BPSA M BO3MOXHO AaTh BCEOGb-
em/oLLee onpegeneHne NPoOBOKaLMN KakK «CO3[4aHHOr0 rocyaapcTBoM
MPeCTYNNeHns».

Konemamupys smom ¢paxm, Eeponetickuil cy0 no npasam uenogexa
6 nocmanosienuu om 27 okmsiops 2004 2. no deny «0sapoc (Edwards)
u Jlvtouc (Lewis) npomus Coedunennozo Koponescmaa» noooepcusa-
em credyrowuii 661600 Ilaramoet 10opooe Coeounennoeo Koponescmsa.
«B Kkasicoom omoenvrom ciyuae cyovsi, yuumvieds 6ce 0OCMOsmMensb-
cmea oena, camocmosimenvHo peutaent, ObLIO Ju nogedeHue NoIUYUl

15 CMm.: Obpasyos B. A. Yka3. cod. C. 132; baes O. A. TaKTUKa YronoBHoro
npecnegoBaHMA U NPOgeCCUOHaNBbHON 3aWWThl OT Hero. M., 2008.
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U 0pye020 NpasoOXpaHumelIbHo20 OpPeand HACMONIbKO Henpasomep-
HbLM, YmMoObl NOCMA8UMb NOO COMHeHue omnpasietue npagocyous. K
Gaxkmopam, Komopwvie HeOOXOOUMO YHUMBIEATN, OMHOCAMNCS XapaKmep
npecmynieHust, OCHOB8AHUsL NPOGEOeHUs KOHKPEMHOU NOTUYELUCKOLL One-
payui, 603MOACHOCTIL UCNONL30BAHUSL OPYSUX MEMO008 0OHAPYIICeHUs]
npecmynieHuss, Xapakmep u Cmenetb y4acmusi NOIUYUU 8 COBEPUEHUU
npecmynieHuss;, Yem CulibHee CIuMYIUposanie notuyuel cosepuleHus
npecmynieHus:, yem Hacmouyusee UHUYUAmMuea noauyul, mem 0ovue
¥ cy0a 0CHOBAHULL 0I5l NPUSHAHUSL 020, YO NOAUYUS NPEBbICUNA PA-
HUYbL, MAK KaK ee N08eOeHUe MO0 NPUBECTNU K COBEPULEHUIO NPECTIYN-
JIEHUsL TUYOM, KOMOPOe NPU 0ObIUHBIX YCI0GUSX €20 HE COBEPUIUNLO Dbl.
Honuyus dongcra deticmeosams 00OPOCOBECMHO U pACKPLIBAMb 00KA-
3amenbemea nPecmynublx OesiHull, KOmopwle, no ee pazymMHoOMy No0Oo-
3peHuI0, 00BUHAEMBILL COOUPANCS COBEPUUMDb UTIU YIICE COBEPULATL, A 3A
onepayuel noauyul O0NAHCEH 0CYULeCENIMbC He0OX00UMbIU HAD30D.
Cyoumocms 0b8uHaeM020 e06a iU umeem 3HayeHue, eciu moabKo OHd
He CBA3aHA ¢ OpyeumMu (haxmopamu, 000CHOBbIBAIOWUMU PAZYMHOE NO-
003peHue e2o0 8 MOM, 4mo OH 3AHUMAILCSL RPECTYNHOU OesiMeNbHOCIbIO
00 Moeo, Kak 00 d5mMom Cmaio u38ecmHo NOAUYUUY.

C y4eTOM 3TUX NOMOXKEHWIA, HA HaLL B3rNs4, COBEPLUEHHO 060CHO-
BaHHbIM SBNSETCA BbIBOZ Cy/a M0 CAeAYHOLLIEMY YTO/IOBHOMY Aeny.

CTapwuii onepaTUBHLIA YNOIHOMOYeHHbIA OB3IM MpeHHUKOB 6bin Mpu-
BMIEYEH K YrO/IOBHOW OTBETCTBEHHOCTV 32 COBEPLUEHUE MPECTYMIEHWIA,
npesycMoTpeHHbIX Y. 1 ¢T. 285, cT. 292, 4. 3, 4 cT. 33, u. 2 cT. 306, 4. 3, 4
CT. 33, 4. 2 cT. 290 YK P®.

Mo MHEHVIO NPOKypPaTypbl (BbIPRKEHHOMY B 0GBUHUTE/IBHOM 3aK/HOUEHUM
V1 NOAAEP)KaHHOMY NPOKYPOPOM B Cyfe), NMPECTYNIEHUS UM Bbl/IN COBEPLLEHBI
MpU CReAyHoLLMX 06CTOSTENLCTBAX.

Pacroniarasi onepaTruBHOI VH(popMaLyeli 0 TOM, YTO AMPEKTOP LIKO/bI YT-
KVH 33 [EHEXHOE BO3HArPaX/eHWe BblAAET MOA/IOKHbIE OTUETHI MO Y4eGHOM
MPaKTUKe CTyAEHTaM (UIONIOTMYECKUX (haKyNbTETOB PasfMUHbIX By30B 6e3
(haKTNYECKOTO ee NMPOXOXKAEHWS, MPEHHNKOB HanpaBUi K YTKUHY CBOE J0Be-
PEHHOE ML (TaK OH UMEHOBAJICS B OGBMHUTEIBHOM 3aK/THOUEHU) 3axXiHa.

MocnefHwWiA, NpuGbIB B KaBWHET O TOrO eMy He 3HAKOMOIO YTKUHA U
MPeACTaBMBLUMCH KOMMEPCAHTOM, UMEHOLLMM OTHOLLIEHNS! K MPOJAXKE caxapa,
MONpoCcWN YTKUHA BblfaTb €My MOAMIOKHBIA OTYET O TOM, UTO €ro, 3axuHa,
[eByLLKa — TOMUHA sIKOObI NPOLLIA MPAKTUKY B LLIKOSIE Y TKMHA.

YTKUH cOrnacuics BbIMOMHUTL NPOCbOy 3axvHa M Ha ero BoMpoc, uTo
OH I0/DKEH CAeNaTh A/s 3TOr0, CKasasl, YTo HUYEro AenaTb He HYXHO. 3axuH
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cnpocwn: «Py6neit 800 xBaTuT?». OH (YTKWH) OTBETW/, YTO YXKe CKasal, YTo
HWYero He Hafo, CAenaeT OTYET Tak. Torga 3axviH Cnpocun y YTK1Ha, Xsatut
NI OLLHOTO MeLLKa caxapa BeCOM 50 KI. Y TKUH OTBETW/1, YTO XBaTUT.

Heckonbko AHei cnycts 6bin MPOBeAeH HagnexawymMm ob6pasom odopm-
NEHHbIIi OMEepaTUBHbIA IKCMEPVUMEHT, B XOZle KOTOPOro Moc/e nepegaqmn Y TKu-
HbIM 3aX1HY COCTaB/IEHHOr0 MOLOXHOIO 0THYeTa O NMPOXOKAEHUN MPAKTUKN
TOMVHOR ¥ TKMH NOTyYWN OT HEFO MELLIOK caxapa, Moc/e Yero Y TKuH MpeHHm-
KOBbIM 1 IpYT MY Y4aCTBOBAaBLLUVMMM B 9KCMEPUMEHTE OMepaTvBHbIMU COTPYA-
HVKamMK ObIT 3aaepXkaH.

Kak cka3zaHo, npokypaTypa NpuLLia K BbIBOAY, YTO B OTHOLLEHUW YTKMHA
MMenia MeCTO NMPOBOKALIMS B3ATKM (B CBA3W C 3TM BO30Y>KAEHHOE B OTHOLLE-
HMM HEro YrofoBHOE fefio ObINo NMPeKpaLLeHo), 1 Keanmguumposana feiicT-
BUS [PEHHMKOBA YKa3aHHbIM Bbilie 06pa3om (3axuH Takke 6blT MPUBIEYEH K
YrO/IOBHOM OTBETCTBEHHOCTY MO 06BMHEHWIO B COYYacTUN B NPECTYMN/IEHUAX,
BMEHEHHbIX [PeHHUNKOBY).

OnpaBabiBas NOACYAUMbIX MO 3TUM 0OBUHEHMAM B CBA3M C OTCYTCTBMEM
B VX AESAHMAX COCTaBOB MPECTYMN/EHNIA, Cyf CHEN YCTAaHOBEHHBIM TO, YTO pa-
Hee 3aXVH N YTKWUH JOCTUINN [LOrOBOPEHHOCTU O nepegade 3axnHbIM MeLLKa
caxapa B 61arofapHocTh 3a 0(hopM/IEHNE NOANOXKHOI0 UHAMBUAYAILHOIO OT-
yeTa CTYLEHTKU-MPaKTUKAHTKN TOMMHOM, (haKTUYeCKN MPaKTUKY He MpOoXo-
OVBLLEN, 1 NOCNeAytoLLee NoNyYeHNe Y TKUHbIM 3TOIN B3ATKN®,

TakuM 06pa3oM, Mbl NoMaraemM, UTo fiereHAMPOBaHHbIV ornepaTuB-
HbI/i 3KCMEPUMEHT — CyTb AOMYCTMMOE OMepaTBHO-PO3bICKHOE Me-
ponpuAaTne. o, BO3MOXHO, HECKO/IbKO pr6OBaTOI7I aHaornn, BO3HM-
Karoulasa npu aToM KpuMnUHa/ibHaA CUTyalna HanoMUHaeT CUTYyaluio...
COBeEpPLLUEHNA N3HACKT0BaHUA B YCIOBUAX BUKTUMHOIO NoBeAeHnA no-
TepI'IeBLUGVI, KOTOpOE, KakK N3BECTHO, HE UCK/TIOYaeT OTBETCTBEHHOCTU
HaChunbHMKa, HO, HECOMHEHHO, AO0/MKHO YYMUTbIBaTbCA CyAOM MPU Ha-
3Ha4Y€HNN BUHOBHOMY HaKa3aHWA.

3amemum, umo cydedonas npaxmuxa @PI, necmomps na peuienus
Esponeiickozo cyda no npasam uenosexa, b6oiee pearucmuito u, Ha
Haw 8327150, bonee pazymMHo NOOX00Um K paspeuweruio 3moit npoone-
MbL.

B neui nonuyetickas nposokayusi npusHaemcsi moivko Kak cmsaedd-
owee UMy 00CMOSMeNbCMB0, 8 OONNCHOL Mepe YUUmbleaemMoe Iulib
U TMOILKO 8 NIOCKOCTU HA3HAYEHUs] U Onpedelenus Mepbl U pamepa
Haxazanus*®'.

136 ApxmB cyaa CoBeTcKoro paiioHa r. BopoHexa. 2007., yr. geno Ne 06158011.
187 CM.: Bepnep Bounvre. Ykas. cou. C. 170.
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B 10 e Bpems Ham npesCcTaBnseTCcqd KOPPEKTHLIM U YMECTHbIM, MO
npuynHe, Kotopas OyaeT chopMynmnpoBaHa HUXKe, NMPUBECTN Kaccauu-
OHHOe onpefenieHne KoNIerny no yronoBHbIM fenam BepxosHoro Cyga
P® no KOHKPETHOMY Yro/0BHOMY Aeny.

Manosy A. B. opraHamyi NpeaBapuTeibHOTO CreACTBUA 6bI10 NpeabsBe-
HO 0OBMHEHWE B TOM, YTO OH, ABMSISICb AO/MKHOCTHBLIM SIMLIOM — [1aBOI MecCT-
HOro camoynpasneHnss COCHOBCKOrO MyHMLMNaNLHOrO painoHa Hukeropog-
CKOI 06/1aCTu, COBEPLUM/T MOKYLLEHWE Ha MOMyYeHMe B3ATKN B KPYMHOM pas-
Mepe 3a BbIMO/IHeHWe eicTBUIA B Nonb3y benosa C. B. 1 npeAcTaBnseMoro um
00O «MarHar» no NpegocTasneHnto B COBCTBEHHOCTb 3eME/TIbHOMO Y4acTKa,
KOTOPbIE BXOAW/IN B €r0 CNY)Ee6GHbIE MOMHOMOYMS, NPU CNeayoLMX 06CTos-
TeNbCTBAX.

29 pekabps 2006 r. benog, npegctasnstowmii nHTepecbl OO0 «MarHart,
obpatuncsa k ManoBy A. B. Mo Bonpocy CTpouTeNbCTBa B nocesike COCHOBCKOe
TOProBOro LeHTpa pO3HUYHOI TOProBIv NPoAyKTamy MUTaHWA 1 ToBapaMu Ha-
POAHOr0 NOTPe6eHNs MM60 NPMOBPETEHNS 06BEKTA HEABMXKMMOCTM C Noc/e-
AytoLLLe aKcnyaTaL el cTeM ke LienieBbIM HazHaveHeM. Manos A. B., felicT-
Bys C Lie/Ibl0 MOMyYeHUs B3ATKM 3a OKasaHue cogeictBua OO0 «MarHar»
B NOJyYEHWUW 3eMESIbHOr0 Y4acTKa UMW 3[aHus, HaxXoLALLErocs B MyHULM-
nanbHoOl COBCTBEHHOCTU, COOOLLMA BenoBy, UTO OKaXeT TOMY COfelicTBME
npu yCnoBMU NOMyYeHNs He3aKOHHOTO [eHeXHOro BO3HarpaxieHus B Bue
B3ATKM.

10 anBapsa 2007 r. Manos A. B. nopyunn JlIokToHoBOI 1 Bolilosy pac-
CMOTPETbL BOMPOC 0 BO3MOXKHOCTK npogaxkmn OO0 «MarHar» 4acTu nometwe-
HWA CTapoii 60MbHMLBI U 3eMENbHOT0 Y4acTKa, MpuerarLlero K JaHHOMY
30aHWI0, a TaKXKe NokaszaTb benoBy nomMelleHne CTapoli 60MbHULLbI.

WcnonHsas ykasaHne Manosa, JIOKTOHOBa 1 BOIALIOB B TOT Xe [ieHb MoKa-
3a/1 benoy AaHHOE MOMeLLeHMe.

VicnonHas ykasaHus Manosa A. B., 22 aHeapa 2007 1. JIOKTMOHOBa CO-
o6wwna benoBy 0 ToM, YTO Bef0B MOXET NPUOBPECTV APYroi 3eMesbHbIN
y4yacToK. B 3T0T »e AeHb benos BCTpeTwcsa ¢ Manosbim A. B., KOTOpbIA Npo-
MHCTPYKTUPOBa/ €ro, YTO Ha AaHHbIi 3eMefbHbIA y4acToOK npeTeHayeT Yec-
HOKOB, NO3TOMY A/11 MONYYEHNSA JaHHOIO 3eMe/bHOT0 y4acTka benos He fon-
YKeH amLLmpoBaTb HamepeHne OO0 «MarHaT» NprobpPecT 3TOT 3eMebHbIN
Y4acTOK, NOSICHMB, YTO, M0 €ro YKa3aHuto, BCe JaHHbIe N0 UHTePeCyoLLeMy 3e-
MenbHOMY yyacTKy Benoy nepesact JIokTMoHoBa. Kpome Toro, ¢ Liefbio no-
NyyeHns B3aTKM ManoB noobeLan benosy, UTo B GyayLLeM OKaXeT COAencT-
BWEe B YBE/IMYEHWUW pa3mepa 3eMeflbHOro y4yacTka 3a CYET MPUCOeAMHEHUS K
HeMy COCefHero 3emMefilbHOro y4acTka rnpuv yCnoBumn npuobpeteHns Benosbim
OLHOKOMHATHOM KBapTVpbl COBCTBEHHMKaM CTOPEBLLENO AOMa, HaX0oasLLerocs
PAAOM C MCrpaLlnBaeMbIM 3eMefbHbIM YHYaCTKOM.
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2 theBpana 2007 r. Manos A. B. npu BcTpeye ¢ benosbiv coobuimn no-
CNefHeMy, YTO CTapToBas CTOMMOCTb 3eMeNIbHOrO yyacTka ByneT COCTaBnATb
3000 000 pyb6., a Takxke 4TO BenoBy HeO6X0AMMO ByAeT KynnTb OfLHOKOMHAT-
HY0 KBapTMPY B3aMeH CropeBLLEero [oma, HaXxofALerocs Ha CoceHeM Bble-
NAEMOMY 3eMefIbHOM Y4acTKe.

9 theBpans 2007 r. Manos A. B., npogo/mkas AeAcTBOBaTb C LEebI0 Nony-
YeHuns B3ATKM, nognucasn pacnops>keHune Ne 87-p, B COOTBETCTBUN C KOTOPbLIM
Obln YyTBEPXKAEH aKT BbIGOpa 3eMeNibHOr0 yyacTka oT 25 aHBaps 2007 r. nog,
CTPOUTENBCTBO « TOProBOro LIEHTPA C BbICTABOYHbLIM 3a/10M».

14 cespans 2007 r. ManoB A. B. coobwimn Benosy, 4To TOMy He Hago
BECTMW Neperosopbl C ApYrMY LMW MO NOBOZY NPUOGPETEHNS 3eMeNlbHOro
yUacTKa, Tak Kak OH OKaXeT BenoBy cOAeicTBMe B 3TOM, & Takxke Ha nocne-
JyHOLWMX CTagmax cTpoutenscTea. 3atem Manos A. B. notpe6osan ot benosa
nepegatb emy 21 ¢pespans 2007 r. B kayecTBe B3ATKM 6 000 gon. CLUA, uTo
3KBMBaNieHTHO 158 255 py6. 40 Kor., 3a coBepLueHue B MHTepecax OO0 «Mar-
HaT» yKa3aHHbIX BbILLE AENCTBUIA, & TaKXKE 3a COAENCTBIE B CHKEHUM CTap-
TOBOI LieHbl Ha 3eMe/IbHbINA Y4acTOK.

20 peBpans 2007 r. Manos A. B. coobLimn benosy, 4tobbl TOT 21 (heBpas
2007 r. nprexan K aBTo3anpaBOYHOM CTaHLUK 4151 Mepesadmn paHee OroBOpeH-
HOWA B3SITKW.

21 thepanst 2007 r., NpofomKas AeCTBUS, HaMpaB/eHHbIE Ha MOyYeHne
B3ATKM B KpymnHoM pa3mepe, Manos A.B. nognucan nocraHosneHve Ne 11,
KOTOPbIM NOPYYN KOMUTETY MO YNPaBIeHNI0 MyHULMNabHOW CO6CTBEHHOC-
Tbt0 afiMMHMCTPaL MK COCHOBCKOrO palioHa NpoBecTh paboTbl MO (hopMMpoBa-
HUIO 3eMeNbHOr0 Y4acTKa [/19 NMPOBeAeHNS ayKLVOHa; OTAeNy CTPOUTENbCTBA
N apXMTEKTYpbl agMmMHUCTpauum COCHOBCKOTO paiioHa faTb 3ak/t4eHvie O
BO3MOXHOM MCMO/b30BaHWUN 3eMeSTbHOTO YHacTKa. STVM XKe NOCTaHOB/IEHNEM
Marnos A. B. yTBepaun/ COCTaB ayKLMOHHO KOMUCCUM.

Okono 12 vac. 21 espana 2007 r. Manos A. B. no3soHun benosy v not-
pebosas, 4To6bI TOT Nprexan B AepeBHIO JlanTeBo MNaBnoBCKOro panoHa Hu-
YKEropogCcKoi 061acT 1 nepesan BOAUTESHO aBTOMO6UNA Mapku «ToioTa- Ka-
pviHa», AeHexHble cpeacTsa B cymme 6 000 gon. CLUA, npefHa3HavyaBsLLmMecs
eMy B KauecTBe B3ATKM.

B 310T Xe geHb, okono 12 yac. 30 MuH. Manos A. A., HaxoAscb B aBTo-
Mobune Mapku «ToinoTa-KapuHa», feiiCTByS MO MOPYYEHUIO U B MHTEpecax
cBoero otua Manosa A. B., nonyuun ot benosa feHbru B cymme 6 000 gon.
CLUA, uT0 3kBuBaneHTHo 157 178,4 py6. B ka4eCTBe B3ATKM, NPeAHa3HayaB-
wevica Manosy A. B.

Mocne atoro Manos A. A. 6bin 3aaepXXaH COTPYAHMKaMU MUINLUK, a ne-
pepaHHble emy Benosbiv C. B. geHexxHble cpescTtsa B cymme 6 000 gon. CLUA
06HapYyXeHbl U U3bATHI.
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Cyp NpuLLEen K BbIBOLY O TOM, YTO B AeiicTBUAX Manosa A. B. 0TCyTCTBYeT Co-
CTaB MpecTyneHus, 1 onpasgan ero no cT. 30 4. 3n cT. 290 u. 4 n. «rm» YK P®.

B kaccalMOHHOM MpesCcTaBneHWN rocyaapCTBeHHbIA 06BUHUTENb THOMMH
YKa3blBaeT, YTO NPUroBOP ABNAETCA HE3aKOHHbIM Y HEOOOCHOBAHHbLIM U Bbl-
BOZbI Cya He COOTBETCTBYHOT (PAKTUUYECKMM 0OCTOATENbCTBAM [ena; Mo MHe-
HWI0 aBTOpa MNPeACTaB/IeHNS, BbIBOZ, Cy4a O NPOBOKALIMOHHOM XapaKTepe ore-
PaTVBHO-PO3bICKHbIX MEPONPUATUIA HECOCTOATENEH: AaHHble MeponpuATUs
NpoBefeHbl AN NPOBEPKM UMEKOLLliCcH MHAopMaLLMK 0 nonyyveHnn Manosbiv
B3ATOK 1 B CTPOrOM COOTBETCTBYUM C 3aKOHOM; CYZ, HEO60CHOBAHHO OTBepr Mo-
Ka3aHuna Masosa A., MPOTOKO/Ibl O4HbLIX CTaBOK C yyacTmem MasioBbIX, MPOTO-
KO 0CMOTpa MecTa NMPOUCLLECTBUS, a Takke He YA0BNeTBOPW/ XOAAaTalicTBO
rocyfapcTBEHHOro 06BUHMTENSA 06 1CCNeL0BaHMM NPOTOKOIOB OYHbIX CTaBOK
Manosa ¢ benosbim: BbIBOAbI Cyfa 06 OTCYTCTBUM 0ObEKTa U 06BLEKTUBHOM
CTOPOHbI UHKPYMVHMPYEMOrO NPecTyrnieHus, 0 ToM, 4To Manos He obeLlan
1 He MOT CO/eiCTBOBaTb BenoBy B NPYOGPETEHNN 3eME/IbHOTO Y4acTKa, Onpo-
BepratoTCs COBOKYMHOCTbLIO MUCC/IEL0BAHHbIX fOKa3aTenbCTs. [1pocut npuro-
BOP M NOCTaHOB/IEHWE CYabW O NMPU3HAHWUW HELOMYCTUMBIMU HEKOTOPBIX [0Ka-
3aTeNbCTB OTMEHUTb U [jeN10 HarnpaBuTb Ha HOBOe CyaebHOe pacCMOTpeHMe.

B BO3paXkeHMsIX Ha KaccaLMOHHOe MnpeLcTaBieHve afBokaTel Yexosa u Lle-
Nn6eeB NPOCAT NPUFOBOP OCTaBUTL 6&3 U3MEHEHNS.

MpoBepvB MaTepuansl aena, 06CyanB [0BOAbI KaCCaLMOHHOIO NpeacTas-
NeHus, cynebHasa KoNMMerns Haxo4muT, Y4TO NMPUroBOp cyfa HeobXxoauMo ocTa-
BUTb 6€3 N3MEHEHMS.

Cyr, BCECTOPOHHE, NO/HO, 06bEKTUBHO MCCNeL0Bas BCe 06CTOATENbCTBA fAefa
1 060CHOBAHHO MPWULLIEN K BbIBOLY O TOM, YTO B €ro JeiCTBUAX OTCYyTCTBYET CO-
CTaB MHKPUMUHMPYEMOTO eMy NMPecTynneHus. MNpy 3ToM Cyf, yCTaHOBWI, 4TO 06-
CTOATENbCTBA, NPEeALLECTBYIOLLME Nepedade AeHer, yKasaHHble B 06BUHEHNN, He
COOTBETCTBYHOT (DaKTU4ECKVM 0BCTOATEIbCTBAM, YCTAHOB/IEHHBLIM CYO0M.

[10BOfbI KaccaLMOHHOIO NPeaCcTaBNeHNs 0 TOM, YTO CYf, He YA0BNEeTBOPUB
XO[aTaliCTBO rOCyAapCTBEHHOr0 0OBMHWUTENA 06 OrMaleHUM OYHbLIX CTAaBOK
mexay benosbiM ¥ ManosbiMW, NULWWA CTOPOHY O6BMHEHWS BO3MOXHOCTU
MpefoCTaBNeHns [0Ka3aTeNbCTB, ABNATCH HECOCTOATENbHBIMU.

Kak BMAHO 13 NpoTOKONa CyfebHOro 3acefaHus, rocyfapCcTBeHHbI 06BM-
HUTENb XofaTaincTBoBas 06 OrMaLleH NPOTOKOMO0B AaHHbIX CNeACTBEHHbIX
[EeNCTBUIA Kak MUCbMEHHbIX MaTepuasnos.

BmecTe ¢ Tem, B MPOTOKO/IaX O4HbIX CTABOK COAEPXKATCA MOKasaHus 06BM-
HAEMOro 1 CBUAEeTeNel, KOTopble MOTYT ObITh OFfalleHbl B CAyyasx, npegy-
CMOTPEHHBIX CT. 276, 281 YTIK P®.

FocyaapcTBeHHbIM 00BUHUTENEM, KaK NPaBW/IbHO OTMETUA CyA, NpW 3asB/e-
HUW XofaTaiicTsa 06 OrfalleHy I NPOTOKO/O0B OUYHbIX CTABOK He MpUBELEHbI OC-
HOBaHWA, YKa3aHHbIe B JaHHbIX CTaTbsX Yro/I0BHO-MPOLIECCYa/IbHOMO 3aKOHa.
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B xofe fanbHeliLero paccMOTPEHWS Aena B Cyae rocyAapCTBEHHbIN 06BU-
HUTENb K BOMPOCY 00 OrfalleHnn NpoTOKOMOB YKa3aHHbIX OYHbIX CTaBOK He
BO3BpaLLasiCs, 3a5B1€HNSA O JONO/HEHWM CyAeOHOTO CNeACTBUA He Caena.

Jl0BOA KaccaLlyOHHOr0 NPeACTaB/ieHUs O TOM, YTO CyZ HEMpPaBUIbHO Npu-
3Han, YTO OpPraHoM, OCYLLECTBAAKLWMM OMNepaTUBHO-PO3bICKHYIO AeATeb-
HOCTb, NPU MPOBELEHUM OMepaTUBHO-PO3bICKHLIX MEPOMNPUATWIA MO HaCcTo-
AleMy Aeny AOnyLeHbl HapyLUeHUs 3aKOHa, HeNb3s NPU3HaTb 060CHOBAH-
HbIM.

VccnenoBas npeAcTaBnieHHble [OKa3aTenbCcTsa, Cyd NPULLEN K BblBOAY,
4TO NpY NPOBEAEHNN ONEPATUBHO-PO3bICKHLIX MEPONPUATUI HapyLLEHbI Tpe-
6oBaHuA CT. 5 defepanbHOro 3akoHa «O6 onepaTVBHO-PO3bICKHOW AesATeNb-
HOCTU».

CyLom YCTaHOB/IEHO, YTO CBUAeTeNb BenoB BbiCTynan npeacraButenem
00O «MarHart», peKB13NTbI KOTOPOTO CMOMb30Ba/IUCh A5 NPOBEAEHMSA One-
paT1BHO-PO3bICKHBIX MEPONpUATUIA B OTHOLLEHUM Manosa, 6e3 BegoMa pyko-
BOACTBA [laHHOro 06LecTBa.

B xoge onepaTvBHO-PO3bICKHBIX MeponpusTiii  benoB OT  MMeHW
00O «MarHat» BCTpeya/iC C [1aBoii MECTHOro camoymnpasnieHnss COCHOB-
CKOro MyHMLMNaNbHOro paioHa ManioBbIM 1 06CYXKAaNn C HAM BapUaHTbI Npu-
06peTeHNs 3eMeIbHOr0 Y4acTKa.

Mpn 3TOM OTCYTCTBYHOT [OKa3aTenbCTBa TOro, YTO [0 BMeLUaTenbCTBa
Benosa y opraHa, NMpPOBOAMBLUENO OMepaTVBHO-PO3bICKHbIE MEPONPUATHUS,
Obl/IM OCHOBaHMA Nogo3pesaTb Manosa B Noy4eHWM B3ATOK. MpocToe 3asB-
NeHne COTpyAHMKa MUULMKM AHTUMWHA B Cyde 0 ToM, 4To PYBOTIT pacnona-
ran CeKpeTHON MH(opMaumein 0 NoNyYeHUN NOACYAUMbIM B3ATOK, KOTOpas
He Oblna NpefoCTaBeHa Cyay, He MOXET 6bITb MPUHATO BO BHUMMaHMe. One-
PaTUBHO-PO3bICKHOW OpraH He OrpaHNYWICS NAcCUBHLIM (PUKCMPOBaHWEM
npeanonaraeMoi NpecTynHow featenbHOCTU Manosa, a HALMMPOBa Mpo-
BeJeHVe OnepaTvBHO-PO3bICKHOrO MeponpuaTus ¢ yyactvem benosa xoTs
HWYEro He npeanonarano, YTo fesHue 6bi10 6bl COBEPLUEHO Oe3 ero BmeLLa-
TenbCTBa.

Mpw Taknx 06CTOATENLCTBAX CYA CAenan 060CHOBaHHbIN BbIBOA O TOM, YTO
opraH, OCyLLEeCTBMAKOLLMIA ONepaTVBHO-PO3bICKHYIO AeATeNbHOCTb, CMPOBO-
LypoBan nony4yeHve ManosbiM feHer®,

Mbl COYMM HEOBXOAMMBIM MOMHOCTLIO MPUBECTU [JaHHOE Onpese-
neHvie, nbo, cyas no ornucaHHoM B HeM habyrne, chopmynMpoBaHHOE B
HeM peLueHue (M ero 060CHOBaHVE) NPeACTaB/feTCA HaM, KaK MUHU-
MyM, KpaliHe CMOpHbIM. TeM He MeHee, OHO (Kak YXxe 3TO 0TMeYaniochb

138 KaccauuoHHoe onpegeneHve BepxosHoro Cyga P® ot 21 ¢espans 2008 r.,
feno Ne 9-008-4.
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paHee) BbipaXaeT MpaBoBy0 Nno3unumio BepxosHoro Cyna P® no son-
pocam JonyCTUMOCTY NPOBELEHWS ONepaTUBHbLIX IKCNEPUMEHTOB.

[onyTHO 3aMeTUM, YTO €C/IM BbICKa3aHHOE B INTepaType MHEHUE O
Heo6X0AMMOCTI MOMyYeHNst CyAebHOM CaHKLMM Ha MPOBeAEHUe one-
paTMBHOIO 3KCreprvMeHTa BOOOLIE™® HaMm NpeAcTaBnseTca WU3NULLHE
pa,qI/IKafleblM, TO nocmanoexka eonpoca o 3aKOHO0AMENbHOM 3akpen-
JIeHUU He0OXOOUMOCIU CAHKYUOHUPOBAHUSL CYOOM NPOU3BOOCHEA NPO-
6€p01lH011 3AKYNKU U ((JZeZEHaMPOGClHHOZO» onepamueHoco I9KCnepumeH-
ma, oymaemcs, 3aciyxcueaem enumanus, a NOTOMY TpebyeT CBOero
AanbHenLWwero yrny61eHHOro n3yyeHus.

B TO e Bpems Mbl NPUHUMNNANIBHO MPOTMB LOMNYCTUMOCTU NPOBe-
AEHVS C Leblo pa3obnavyeHnst B3ATOYHUKOB (M B3ATKONOMyYaTenei, u
B3ATKOfATENEN) ONEePaTNBHO-PO3bICKHLIX MEPOMNPUATUIA, OCYLLECTBNS-
eMbIX B MOPAAKE MI1aHOBbIX NMPOBEPOK W HaMNpaB/eHHbIX, KaK MHOTa 3TO
Ha3bIBatOT, Ha «/10B/IO0 Ha XXMBLIA», B CYTU CBOEI ABNSAIOLLYIOCS HE Yem
WHbIM, KaK UCKYCCTBEHHbIM CO3aH1EM [J0Ka3aTe/IbCTB 0OBUHEHMS.

MNpvBefeM [fBa NpuMepa, APKO, Ha Hall B3rnaf, packpbiBaroLLmnX
cMbIcn 3TuX OPM.

KomaHgup B3Boga AMNMC FBAA npu MYB/, MaprHoB 06be3xaa nocTbl,
Ha KOTOPbIX Hecnu cnyx6y ero nogunHeHHble. Bo Bpems ero HaxoxaeHus Ha
OLHOM U3 TaKMX NOCTOB AeXYPUBLUNIA Tam COTPYAHMK AC ocTaHOBW Nerko-
BYIO aBTOMaLLMHY, BOAWTENb KOTOPOiA LiapeB SIBHO NpeBbILLan yCTaHOBEHHYHO
[/19 3TOr0 Y4acTKa [OpOory CKOpPOCTb.

MapuHOB, ceB B MalMHy LlapeBa, 06BbACHNN eMy, B YeM 3aK/1H0HatoTCs [o-
nyLeHHble Um HapyweHua MAA4, n ckasan, yto LlapeB fo/mKeH 3annatutb
WwTpad. YTOUHMB, B Kakoii Cymme OH OyaeT Bblpaxatbcsi, LlapeB npegnoxmn
MapuHoBy B3ATKY B pasmepe 300 py6. 3a TO, YTO WTpad He OyaeT BbINUCHI-
BaTbCA. [MapuHOB cKasa, uTo 310 cToUT He 300, a 350 py6. Mocne nepegayn
LiapeBbIM MapuHOBY 3T0li CyMMbI, NOCNEAHNI GblN 3afep>kaH COTPYAHMKaMM
ynpaB/fieHns co6CTBEHHOI 6e3onacHocTv MYB/,

B xope paccnefoBaHWs BO30Y>XAEHHOr0 B OTHOLLEHMM [NaprHoBa yrosos-
HOro fiena no akTy NoayyYeHUs UM B3ATKM BbIICHANOCH, YTO LlapeB aeincTBo-
BaU1 M0 MPELIOKEHUIO U NOA KOHTposieM coTpyaHuKos CCB; ero MaluvHa 6bi1a

1% 06 atom 1 anpens 2008 r. 3amecTuTenb [eHepasbHOro npokypopa P®
B. A. MpyHb cBOMM nucbmom Ne 15/2-667-08 npegynpeamns BCeX HUKECTOALLMX
MPOKYPOPOB.

40 Cwm.: Acmagpves FO. B., Hzomosa H. B. [loKa3blBaHWE 1 ONepaTUBHO-PO3bICK-
Has AesTeNbHOCTb : NPOG6/IEMbI, COOTHOLLEHMS U B3anmogelicTeus. Kypck, 2002.
C. 160 v gp.
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060pyf0BaHa 3BYKO3aMNMCbIBaKOLLEl TEXHUKOM, 3a(MKCPOBaBLLEH NPUBEAEH-
Hble BblILLE ero neperosopbl ¢ MapuHOBbLIM.

MpoTMBONONOXKHAS CUTYaLMsa TakxKe M3 CNeACTBEHHON NPaKTUKK.

O6opynoBaHHas COTPYAHMKaMM ONepaTMBHO-PO3bICKHOIO OpraHa ayamo- v
BMJE03anChIBatOLLel annapaTypoli asTomawmHa MABA ¢ skunaxem B co-
crtaBe KoctuHa v byrosa npocnefoBana Ha CTalMOHapHbIA NOCT Yy Bbesga B
r. BopoHex. [10 Bble3aa akunax Gbln MOCTaBNeH B U3BECTHOCTb O TEXHMUYeC-
KOM OCHalLeHN NX aBTOMAaLUVHBI.

Korga KocTuH octaHoBw 3a rpy6oe HapyLueHue MO BOAMTENS NUYHO
aBTomalunHbl BepeHeesa n npurnacun ero B mawndy MABAA pna cocras-
NeHNst NPOTOKOMA O HapyLueHnW, BefieHeeB HACTOMYMBO CTan npegnararb co-
TPYAHUKAM MUK B3ATKY 3a TO, YTOObI Takoi JOKYMEHT He COCTaB/sCs,
0TYero OHW, eCTeCTBEHHO, «C HerofoBaHMeM» OTKasanuck. [ocne storo Be-
[ieHeeB ObIN 3agepXKaH (a 3aTeM MPUB/EYEH K YTOMOBHON OTBETCTBEHHOCTU U
OCYXK[IeH) 3a MOKYLLEeHWE Ha fjady B3ATKU.

Mo Hawemy rny6oKoMy YOeXAeHUI0, HY B MEPBOM, HV BO BTOPOM
CNyvae y COTPYAHVKOB OMEPaTUBHO-PO3bICKHbIX OPraHoOB BOOGLLE HE
OblN0 OCHOBaHWIA 19 MPOBeAeHUs ykaszaHHbIX OPM. Kak Buaum, B
nepsomM 13 HKUX OHW NPOBOAMINCE B OTHOLLUEHUN CﬂyanIHO OKasaBLLe-
rocs B ;laHHbIN MOMeHT Ha nocTy MMBA/J, MapnHoBa; BO BTOPOM — TaK-
XK€ «MepBoro nonasLUerocs» BOAUTENA BepeHeesa, [ONYyCTMUBLLETO Ha-
pywenuna MNAA4.

Bpsio nu cepves mooicHo npunsaims 00vsACHeHUs cOmpYyOHUKa onepa-
MUBHO-PO3BICKHO20 Opeand, 0ONPOUEHHO20 8 Cyoe 8 Kauecmae ceuode-
mens N0 0OHOMY U3 NPUBCOCHHBIX Y2ON06HLIX 0€l, YMO OCHOBAHUIMU
maxux OPM siensiemes Hanuuue OaHHbIX O MOM, YMO «MHO2UE COMPYO-
nuku I'MBJJ] bepym 63amku, a mMHo2ue 800umenu Ux HasA3bl8arONl, 8
noaHom cmwicie cyiom ux compyonuxam I UB/».

A nomomy cogepuienHo 060CHOBAHHBIM AGISAEMC CIeOYIOWULL Bbl-
600 KacCcayuoHHo2o onpeoenenusi Bopownexcckoeo obnacmnozo cyoa,
KOMOpbIM Obll OMMeHeH O00BUHUMENbHBII NPU208OP NO NEPEOMY U3
NpUBEOEeHHLIX Gblile Oel C HANPABIeHUeM e20 Had Ho8oe CyOebHoe pac-
cmompenue: « Cyoom, coanacno npuzogopy, ycmatosneno, umo Llapes
panee 0CYHCOEeHHO20 He 3HAN U 00 NPOBEOEHUs ONEPAMUBHO20 FKCNEPU-
MEHMA HU C KAKUM 30A6/IeHUeM HU K KOMY He 00pauaics, 00 OCMaHos-
Ku e2o pabomuuxamu I'UBJ[J] Hukmo y neeo oenee He bIMO2all.

Onepamugnslii dKkCnepumenm O0oceH OblMmb HANPAGieH HAd pac-
Kpbimue npecmyniienus. Ilo0obubie sxcnepumenmsi He 0ONYCKAOMC 8
Kauecmee «NiaHo8bIX nposepoky. Kpome moeo, ciedyem yuumviéams,
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Umo 3daAe6/1eHue o ebimozamenlbCcmee 634mKu aOJZJfCHO 6blmb 3apezucm-
PUpO6AaHo 6 yCmaHOB/1€HHOM nop}z()Ke, 3aA6UMENIO pa3vACHAIONICA HOP-
Mbl 06 OMEEemMCmMEEeHHOCINU 34 3A6€00MO JIOINCHbBILL aOHOC))Ml.

1o pe3ynomamam nosmopHo2o paccmompeHnusi cyoom 0aHH020 yeo-
JIOBHO2O Oeﬂa 6 OMHoOuiteHuu Hapuﬁoea 6blﬂ nocmaHoe6/1eH OI’lpCIGO(l-
MeNbHbLL NPUL0BOD.

B TO e BpemMsi HET HMKAKMX COMHEHWIA, 4TO pe3ynbTaTbl MPOBO-
IVMbIX TaKUM 06Pa3oM MaHOBbLIX MPOBEPOK ABNSKOTCS JOCTATOUHbIM
OCHOBaHMEM /151 MPUHSATUSI B OTHOLLIEHWW AO/MKHOCTHOIO LA Heo6-
XOAMMbIX AVUCLMNIMHAPHBIX Mep BO3AACTBMS — BNIOTb [0 €ro YBO/b-
HEHUS.

TakuM 06pa3oM, 1 B 3aK/OUYeHNEe PaCCMOTPEHNS MOCTaB/EHHbIX B
[aHHOM MecTe paGoTbl BOMPOCOB, MPUXOAUTCS, K COXaNEHN0, BHOBb
MOBTOPHO KOHCTATMPOBaTh: (haKTbl MPUHYXKAEHWS K [jaye MoKasaHWii
1 hanbenMKaLMM 0Ka3aTeNbCTB He TOMbKO, KaK FOBOPUTCS, «MET
MEeCTO GbITb», HO 11 J0CTATOYHO LUMPOKO PAacnpoCTpaHeHbl B ONepaTuB-
HO-PO3bICKHOV U CNeACTBEHHOI MPaKTKe COBPEMEHHOIO OTEYECTBEH-
HOr0 Yro/fI0BHOIO CyAO0NPOV3BOACTBA.

B norunyeckoii CBA3N ¢ 3TUMU B GO/bLLE CTEMEHW TaKTUYECKUMY
npo6nemMamm HaxoAUTCs Npo6/ieMa CTpaTernyeckas, a noToMy, HecoM-
HEHHO, elLle 6onee akTyanbHas. [ns BBeAEHUs B Hee HaM MPeACTaB/s-
eTCsl He06GX0ANMbIM HaNOMHUTb OfUH M3 NOCTYNaToB, NOAPOGHO 060C-
HOBaHHbIIi B CAaMOM Hauase Hallieil paboThl.

Llenb nto60oro nocsrateibCTBa Ha A0Ka3aTe/IbCTBA COCTONT B MPUHSI-
TN NPOTMBOCTOSALLEV CTOPOHOI COOTBETCTBYIOLLErO MHTEpecamM npo-
TVUBOZEVCTBYIOLLIE CTOPOHbI MPABOBOIO PELUEHUS UMW YaepKaHNs
MPOTWBOCTOSALLEHA CTOPOHbI OT MPUHATUS PELUEHWIA, He COOTBETCTBY-
tOLLMX MHTEpecaM CTOPOHbI, OKa3blBAKOLLE NMPOTUBOAEVCTBIE, TaKkxKe
MCKMIOYAIOLLMX HEOBXOAMMOCTb MPUHSATUS U peanu3auym 3Toi CTopo-
HOM PeLLIEHNIA, ee MHTepecaM He OTBEYaKoLLMM. W 3TO — He3aBUCUMO OT
TOro, NPO(ECCUOHANBHBIMU UMM HENPOMECCUOHANbHBIMI CyGbeKTaMm
Yro/I0BHOIO NPOLEcca 3T0 NOCAraTeNbCTBO OCYLLECTB/ISETCS U B KaKOM
113 PAaCCMOTPEHHBIX BblLLIE hOPM.

CKasaHHOe BCEeLeN0 OTHOCUTCS M K TEKYLUMM MpoLeccyasibHbIM
PELLEHVAM, MPUHMMAEMbIM OpraHamy YroloBHOTO NPec/nefoBaHns Ha
npeaBapuTeNbHOM CNEACTBUN, U K PELLEHUIO O BO3GYXK/AEHWI MPOTMB

141 KaccauyuoHHoe onpegaeneHmne Cyae6HOI Konnerum no yrofoBHbIM genam Bo-
POHEXCKOro o6nacTHoro cyaa ot 13 mtons 2006 r., aeno Ne 22-862.
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NML@a roCyfapCTBEHHOrO OOBUHEHMA, N, HAKOHEL, K PEeLLeHMAM, Mpu-
HUMaeMbIM B pe3ynbTare TpaHcopMaL My 06BUHEHNS MPK CyAe6HOM
pa3bupate/ibCTBe YroN0BHOMO fena. Bee aTu peLleHns, NOBTOPUM, MO-
ryT ObITb NpefonpeaeneHbl TEMU UAN UHLIMU NOCAraTeNbCTBAMM Ha
[0Ka3aTeNbCTaa.

UalLie BCero nocsrarenbCTBa Ha [JOKa3aTe/IbCTBa, COBEPLUIAEMbIe CO-
TPYAHVKAMU OPraHoB Yro/10BHOIO NPecnefoBaHUs, UMEHT LieNbto yCu-
NNTb 060CHOBAHHOCTbL 06BMHEHNS MPOTUB KOHKPETHOIO /LA B COBEp-
LWEHUN VHKPUMVHUPYEMOTO eMy MPecTynneHus (Tparmyeckue npu-
Mepbl Yero Mbl NPUBOAUAN Bbile). OgHaKo CNeACcTBEHHAs U cyaebHas
MpaKTMKa HaCTOALLEro BpeMeHU (M Ha 3TO TOXe Y)Ke HaMu 06paLLanoch
BHMMaHVe) MOKa3sblBaeT, YTO AaseKO He UCK/KYEHbI CUTyaLmn, Koraa
LLe/In NocAraTeNlbCTB Ha A0Ka3aTeNlbCTBa CO CTOPOHbI 3TUX WL, ANamMeT-
pasibHO MPOTMBOMONOXHbI, HaNpPaBneHbl Ha UCK/YEHNE OTBETCTBEH-
HOCTM /UL, N306IMYaeMbIX B COBEPLUEHNM NPECTYNNEHNS, OTAENbHbIX
COy4aCTHMKOB HEMOCPeACTBEHHOr0 ero ucnonHuTens. HakoHew, Kak
MUHVMMYM, — Ha CO3AaHve MHgopMaLmmn, No3BONAIOWEN KBaUpULm-
pOBaTb UMW COAESHHOE MO 60/ee «MSTKUM» CTaTbsIM YTO/TOBHOMO 3aK0-
Ha. MpUUMHbI NOA06HBIX NOCAraTeNbCTB Ha A0Ka3aTeNbCTBa Co CTOPO-
Hbl ML, OCYLLECTBMAIOLLMX YrO/I0BHOE MPecnefoBaHNe, B CYLLHOCTM
Te XXe, YTO M AN NPOTMBOMOMIOXKHON MX HanpasneHHOCTU. OCHOBHOW
3 HUX, pa3yMeeTcs, ABNAETCA KOppynumsat?, Horaa — HexxenaHue Unn
HeyMeHMWe 3TUX NINL, PacKpbIBaTb W pacc/iefoBaTb NPecTynaeHns B Nos-
HOM 00Obeme, YTO, eCTECTBEHHO, TPEOYeT OT HMUX 3HAYMTENbHbLIX YCU-
NI, 3HAHUIA N MHOTOMECSIYHOW CKPYNyne3HoW paboTbl — fierye, «He
nopTa cebe CTAaTUCTUYECKUX MOKasaTenieli», OrpaHnYnUTLCS TeM, UTO,
«NIEXXUT Ha MOBEPXHOCTU.

H3zeecmuuvl u cayvau, Ko2o0a npu OCoO3HaHuu crneoosamenem cuabo-
cmu 00KA3amenbCmeenHou 0a3vl 008uUHeHUs pacczzec)oeaHHbze npe-
CMmynjieHus KGCIJZud)ML;upOBaﬂMCb no bonee «MAZKUMY» CMAMbAM YI(,

142 «KBanuukauus NpecTynieHns — LieHa A0roBOpHan?», — COBEPLLIEHHO TOY-
HO 03arnaBun OfUH U3 CMefoBaTeNeli CBOK CTaTbi), OCHOBAaHHYH Ha MaTepuanax
paccnefoBaHHOrO UM YrONOBHOTO fiena O JaHHOM Bufe NnocsratenbCcTsa Ha foKa-
3atenscTBa (CM.: IHlonomapes B. H. «KBanuumkaumsa npecTynieHns — LieHa aoro-
BOpHan?» // MpepasapuTensHoe cneactane. M., 2009. Bbin. 1(3)).

B 3701 yacTh Halleli paboTbl Mbl HE Kacaemcsi PeLLeHnin 06 0TKa3e B BO30YX-
[EeHVI YronoBHOTO fiena UM 0 ero NpekpaLLeHnm, NPUHNMaEMbIX U3 «CTaTUCTW-
UECKNX» COODPaXKEHWIA.
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yem 5mo mpebosanocs, UCX00a 00beKMUBHO U3 MAMepuanos oeid,
JUWB 0151 MO20, YMOObl OHO HOONENHCATIO PACCMOMPEHUIO 8 PALIOHHOM,
a He 6 obracmuom cyoe, u mem boinee, He QONYCKANU BO3MONCHOCIU €20
paccmompensi CyooM ¢ y4acmuem nPUcsdiCHuIX 3acedamernell.

Bce 370 TpebyeT OT nnua, NprHMMatoLero nofobHoe peLleHune, co-
OTBETCTBYHIOLLEN HTeprpeTaLmmn cobpaHHOro No Aeny marepuana, Ko-
TOpasi MpeAcTaBseT co60i He YTO MHOE, KaK NPSIMOe UK 3aByannpo-
BaHHOE NOCAraTe/ibCTBO Ha Y)e ChOPMUPOBAHHbIE 0O6bEKTUBHbIE [JOKa-
3arenbCTBa (MM KOTOPble MOMN Bbl BbITb CPOPMUPOBaHLI HA OCHOBE
MMEIOLLIeICA NO feny foKa3aTeNbCTBEHHOW UHGopMaLun).

OfHaKo ecnn yronoBHO-NPOLECCYaslbHbIA 3aKOH COLEPXUT HEKWIA
MpaBOBON MeXaHU3M HeWTpanu3auum MnocneAcTBUin Takux nocsra-
TeNbCTB Ha CTaguy NpeABapuUTEIbHOrO pacc/iefoBaHNs NPecTynieHNi
(B 4aCTHOCTM, BEJOMCTBEHHbIN 1 NPOKYPOPCKUIA KOHTPONb W HaA30p),
a KpUMMHa/IMCTUKA BblpaboTana cMcTeMy peKoMeHZaL i B 3TOM OTHO-
LLIEHWK, TO 3TOr0 Hefb3s CKazaTb OTHOCMTE/IbHO Hanbosee OTBETCTBEH-
HOIA CTaaun BCEro yronoBHOMO mpouecca — cyaebHoro npovn3BoacTBa
no yronosHomy feny. Mbl UMeeM B BUAY NPaKTUYECKOe omcymcemeaue
Kakoro-nm6o npaBoBOro MexaHW3Ma pearvipoBaHUs Cyaa NnepBoi UHC-
TaHLUW Ha HOBble 06CTOATENLCTBA YTOMOBHOMO AeNna, yxyouaroujue No-
NOXeEHWe NOLCYAMMOro OTHOCUTESTbHO PELLEHNS, MPUHATOrO opraHamu
YrO/IOBHOIO Mpec/nefoBaHns, 06 06beMe NPeabsSBIEHHOrO eMy 06BU-
HEHWA 1 KBa/IM(PMKALMMN ero AeCTBUIA, NO3BOMAIOLLIENO, TEM CamMbIM,
HenTpann3oBaTb NOCNEACTBUSA NOCAraTeNIbCTB Ha [OKa3aTe/IbCTBa.

B cywHoOCTH, 1 3TO 04EBMAHO, Mbl BE4eM pedb O CUTyauuu, CKna-
[blBatOLLIENCS B CBA3N C 3TUM B pe3y/ibTaTe OTMeHbl MHCTUTYTA BO3Bpa-
LeHWs cyfamu YronoBHbIX fenl A8 NPOU3BOACTBA LOMO/HUTENIbHOIO
npeaBapuTeNnbHONO paccnefoBaHns, NoAYepKHEM 0C060, MMEHHO MO
Ha3BaHHbIM 06CTOATE/IbCTBAM.

§ 4. O Heo6X0AMMOCTY NPABOBOF0 MexaHu3Ma
HeNTpanu3auun cyaoM NocreAcTBUIA MoCAraTeNbCTB
Ha oKa3aTe/bCTBA CO CTOPOHbI NMPOYECCUOHATbHBIX

YYaCTHMKOB Yro/I0BHOIO npoLiecca

Cpa3y CKa>KeM: Ha Hall B3rnagd, OTMEHa MHCTUTYTa BO3BPaLLEeHUA
CyfaMn YrosioBHbIX Aen Ana AOMOSHUTENbHOIo NpeaBapuTesibHOro
paccnenosaHnsd, HECOMHEHHO, NO3UTUBHaA.
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Bo-nepBbIX, OHa C NIOrMYECKOl HEN3OEXHOCTbIO Npeaonpeaenser
HEo6X0AMMOCTb CYLLECTBEHHOMO NOBbLILLEHUS KavecTBa NpeaBapuTesb-
HOrO paccneaoBaHUA MPeCTyneHnin, BO3BYKAEHNA W NOAAepXKaHus
roCyapCTBEHHOr0 06BUHEHWS TONbKO NPU HaIMYUK ANS TOro AoCTa-
TOYHBIX AOMYCTUMbIX J0OKa3aTeNbCTB.

Bo-BTOpbIX, YTO HE MeHee, a CKopee Bcero, 6osiee BaXKHO, OHa (op-
MUPYeT HOBYH MAEONOMNI0 CyAa U 03HAYaeT OTXOZ OT C/IOXKMBLUEroCs
3a MHOrue rofbl CTepeoTMna 0 TOM, YTO «Cyf ecTb opraH 60pb6bl C
MPecTynHOCTbIO». Kpome TOro, aTo co3faeT npoLeccyasibHble U Mcu-
X0Mornyeckmne NPeanocbIKA peanbHol (K COXaneHuto, NoKa TOMbKO
B MPUHLMNE) HE3aBUCUMOCTM Cyfa OT B/IMSIHWA NPaBOOXPaHUTENbHbIX,
aMVHVCTPaTUBHBIX OPraHoB U, He OyaeM TOro CKpPbIBaTb, HEKMX O/N-
rapxuyeckmx CTPyKTyp.

OpHako, C ApYroi CTOPOHbI, Kak NMOKa3bIBaeT NPaKTUKa, NPOSBNSAET-
€S U MHas TeHAeHUmMs. Oco3HaBas CnaboCTb A0Ka3aTe/IbCTB 00BUHEHMS,
CyAbl BCE XKe BbIHOCAT N B TaKMX Cly4yasx 06BUHUTENbHbIE BEPANKTI,
HO «MaHeBPUPYIOT» HaKa3aHWEM, Ha3Ha4as OCYXXAaeMbIM 3HaUYUTe/b-
HO 60nee MArkoe HakasaHue, YeM TO, KOTOpoe 6blI0 Bbl ONpeaeneHo
UM MPU «MNOMHOLIEHHON» [10Ka3aTe/lbHOlM 6a3e 06BMHEHUS, 3a4acTyto
He 6e3 0CHOBaHWIN pacCUnNTbLIBasA, YTO OHW He OyayT 06XasnoBaHbI CTO-
POHO 3aLLMTbI U ONPOTECTOBaHbI MPOKYPOPOM. byaeM OTKPOBEHHbI:
MHOTAa Takoe peLLeHVe SBNSETCA Pe3ynbTaToOM HEKOW «HethopMasib-
HOW» CAENKM cyaa C NPOecCMOHa/IbHbIMU NPeaCcTaBUTENSMI CTOPOH
(MPOKYPOPOM U 3aLLMTHUKOM).

CKa)XeM NpsIMO: peLLeHne 0 BO3BPALLEHUM YroNOBHOIO fAena npo-
Kypopy 4718 NPOV3BOACTBA AONOMHUTENIbHOIO NPeaBapuTENbHONO pac-
CnefjoBaHNs paHee BeCbMa YacTo SIBMS/IOCh ManIMaTUBHBLIM BbIXOLOM
ANS cyaa B YCNOBMAX HELOCTaTOMHOCTY A0Ka3aTeNbCTB A1 OCYXXae-
HWs noacyaumoro. Cya B TakuX Ciy4asx, Mo CyLwecTBy, CHUMa ¢ cebs
OTBETCTBEHHOCTb 3a MPUHATVE OKOHYATE/IbHOrO PELLEHWst MO Aeny u
npegnaran NPOKypopy BOCMO/IHUTL BbISIB/IEHHbIE UM HELOCTaTKN B
npesABapuTeNbHOM paccnefoBaHUM v (MK) NPOBEPUTL B Xofe Aocne-
[0BaHNs 06CTOATENLCTBA, CTaBLUME M3BECTHLIMU B Cyae, TM60 caMomy
MPeKpaTUTb YroIOBHOE NPEecnefoBaHVe B OTHOLLUEHWW NOACYAUMOrO,
«He HapbIBasiCb» Ha OMpaBAaTe/bHbI NPUrOBOP.

WVHbIMK cnosamu, cyg npegnaran npokKypopy camoMy «pa3obpatb-
CA» C MOCNEACTBMAMMW paHee COBEPLUEHHbLIX W/UAW MPOSBUBLUMXCS B
caMoMm cyfe6HOM pa3bupaTenbCTBe NOCAraTeNbCTB Ha A0Ka3aTe/lbCTBa
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KaK CO CTOPOHbI MPO(ECCUOHASbHBIX, TaK MU HernpogeccnoHanbHbIX
YYaCTHUKOB YTrO/IOBHOMO CYA0MNPOW3BOACTBA, W NPUHATL B pesynbTare
[0CNef0BaHNsA COOTBETCTBYIOLLEE NPOLIECCYa/IbHOE PELLeHMe.

Tak, no gaHHbIM B. A. Maspunosa u [. b. MaBpuioBsa, B nocnegHue
rofbl CyLLecTBOBaHWS 3TOr0 MPOLEecCyasibHoro MHCTUTYTa CyaaMun Ha
AONONHUTENbHOE paccriefoBaHNe Bo3BpaLlanock ot 2,9 % (2000 r.) go
4,6 % (1998 r.) yronosHbIx fef. Mpy 3TOM M3 yncna BO3BPALLEHHBIX
Kaxk[,0e NATOe YrosioBHOe Ao MpeKkpaLlanoch B 601bLINHCTBE ClyYa-
€B M0 HepeabuIMTMPYIOLLMM OCHOBaHMAM. Takmm 06pa3oM, NogBoaAT
UTOT 3TUM CBELEHMAM aBTOPbI, «XErofHo OT 2,5 A0 3 ThICAY 00BUHSA-
emblX Moc/e BO3BpaLleHWs fena Ha focnefoBaHue npu3HaBanuch BU-
HOBHbIMVW BO BHeCyfie6HOM Mopsake»*,

W Tem He MeHee C OTMEHOM MHCTUTYTA BO3BPALLEHUS Cydamu yro-
NOBHbIX [ieN1 Ha [OCNefoBaHMe BCe He Tak NpocTo. B nepsyto ouvepenb,
He/lb3s He CKasaTb, YTO 3HAYMTE/IbHOE YMCO CrefoBatesieid, MPoKypo-
POB ¥ Cyfeli OTpuLaTeIbHO OTHOCATCA K 3TOW HOBaLMW. OCHOBHbIM MX
[,0BOJOM SB/IAETCA TO, YTO TO/bKO B pesynbTare 40Ce0BaHNsA CyLLecT-
BYeT peasibHas BO3MOXHOCTb YCTPaHUTb Te HELOCTaTKMN 1 MPOTUBOpE-
uus, KOTOPbIe INLLIANKW CYZ BO3MOXHOCTY NMOCTaHOBWUTL MO Aeny npuro-
BOP; Noc/ie Aocef0BaHNs, 0TMeYatoT OHK, 60/bLUIas YacTb YroMOBHbIX
[ien BHOBb MoCTynasa B Cy4 1 no HUM 060CHOBaHHO NOCTaHOBNANNCH
06BUHUTENbHbIE MPUTOBOPbLIM*,

Bo-BTOpbLIX, 1 3TO HaMm NpeacTaBnfeTca 60nee NPUHLMUMUANbHBIM,
370, KaK CKasaHo, NMLLIAET Cyj BO3MOXHOCTY HeTpain30BbIBaTh yKa-
3aHHble BblLle MOCNELCTBUA MOCATaTeNIbCTB Ha [0Ka3aTenbCTBa, yuu-
HEHHBIX KaK MpoJecCUoHa/IbHbIMU, TaK U HernpogecCcMoHalbHbIMU
y4YaCTH/Kamy YroioBHOrO CyAOMNpOu3BOACTBA B JOCYAEOHOM U B CY-
[e6HOM NMPOU3BOACTBE MO YrONIOBHOMY JeNy.

A NoTOMy OTMeHa WHCTUTYTa CyfebHOro JocnefoBaHus, no mMHe-
Huto O. B. Bonkonyn, «cTana npuynHoi yTparbl BO3MOXHOCTU Cy/e6-

3 [aepunos B. A., Taspunos J]. B. VIHCTUTYT cyaebHOro focnefoBaHus : nopa
paccTasuTb BCe ToUKM // Poc. tocTuums. 2005. Ne 12. C. 25, 26. CornacHo Apyrum
[aHHbIM, N0 pe3y/bTatam [0CNef0BaHUA MPeKpaLlanoch Nb Kaxoe fecAToe
yronosHoe aeno (cM.: Oxciox T. J1. Bo3BpallieHne YronoBHOrO Aena npokypopy //
YronosHblii npouecc. 2005. Ne 1. C. 28).

144 CMm., Hanpumep: 3uikun B. HE06X041MO BOCCTaHOBWTb UHCTUTYT BO3BpaLLe-
HWA CYOM YTOIOBHbIX [ieN 419 JOMO/HUTENBHOIO pacc/efoBaHns // 3akOHHOCTb.
2005. Ne 8; /leemspes b. I1. Bo3BpaT K MHCTUTYTY AOCMEL0BaHMS : 3a U NpoTuB //
YronosHbIii npouecc. 2005. Ne 2.
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HOIO KOHTPONS Haf, AoCyAebHbIM NpPOV3BOACTBOM U HEBO3MOXHOCTU
MCNpaBNeHna JONYLLEHHbIX B AOCYAeOHbIX CTaausax oWwnboK 1 Hapy-
LUEHNA»1,

OuyeBMAHO, YTO 34€eCb aBTOP UMEET B BUAY NMLLIEHME Cyda «CBOOO-
[bl» Ha BO3BpalleHWe e/ Ha OC/efoBaHWe C Lefblo BOCMOHEHNS
«OLUMBOK 1 HApYLLIEHWIA» COBEPLLUEHHO YeTKOV HanpaBleHHOCTUN — yCu-
NeHWs1 JoKa3aTeNbCTBEHHOM 6a3bl 06BMHEHWS, NGO B MPOTUBHOM Clly-
yae Cyp, NPoCTo 0653aH NOCTaHOBUTL OMNpPaBAATe IbHbIN MNPUToBOP.

OpHako, No Hallemy yoexxaeHWIo, PyHKLUWel cyaa ABNAETCS He OKa-
3aHMe TakuxX «yc/yr» OOBUHEHWIO, & COBEPLUEHHO WHOE — uckuiouu-
menbro OTNPaBNEHNe NMPaBOCYAMA MO CYLLEeCTBY Yro/0BHOIO Npeceso-
BaHWA MOACYAMMOrO, B CyneOGHOM pa3bupatesibCTBe OCYLLECTBIAEMOro
rocynapCTBeHHbIM 06BUHUTENEM. [1pobniema B MHOM: cynebHast npak-
TUKa [OCTATOYHO YacTo CTa/IKMBAETCs C CUTyauusaMm, Korga B cyneb-
HOM 3aceflaHVUW BbISBNAKOTCA HOBble 0OCTOATE/LCTBA, NPOBEPKY KOTO-
PbIX HEMOCPEACTBEHHO B Cy/e OCYLLECTBUTL HEBO3MOXHO. [leNo B TOM,
4TO 3a4acTyt0 4J19 0OBbEKTUBHOIO UCCMELOBAHNSA TakMX 06CTOATE/NbCTB
TpebytoTcA 0OHapY>XeHWe, U3bATME N UCC/EL0BaHMEe [0Ka3aTeNbCTB
MOCPeACTBOM MPOM3BOACTBA CEACTBEHHbIX AEACTBUIA, MPON3BOLCTBO
KOTOPbIX HEMOCPELACTBEHHO B CyeOHOM 3acefjaHn HEBO3MOXHO (CKa-
XeM, 06bICKa, NPeabsaB/eHns 418 OMO3HaHWS YeNloBeKa, 3KCrymaLmu
Tpyna v T.n.1).

Bornee Toro, Gyfem peanmctamu, B pAe Cyyaes Mo TEM WUN UHBIM
npuvyrHam (4acTb U3 KOTOPbIX UCC/ef0BaHa HaMU B COOTBETCTBYHOLLEN
rnaBe [aHHOM paboTbl) OpraHbl Yros0BHOIO Mpec/nefoBaHNs NpUHKU-
MaroT CBOW MpoLeccyabHble pelleHns 06 06beme 0OBMHEHUS, WUHK-
PUMUHUPYEMOTO NOLCYAUMOMY, U KBIM(MKALMN ero AeiCTBUIA, TM60
npsMO UTHOPMPYS cobpaHHble MO [eny [0Ka3aTenbCTBa, TeM CaMbIM
Ha HWUX nocaras, M6o TaKxe UX UrHOpMpys (a MHorga v NpocTo Uc-
Ka)kast), He MPOBepAOT WX MPOBEPAIOT UCKNHOUNUTENBHO (POPMasIbHO

15 Bonxonyn O. B. Ykas. cou. C. 14,

146 O60CHOBaHMe HALLIEro MHEHMsi 0 HEBO3MOXXHOCTU NPOM3BOACTBA B Cyae6-
HOM 3acefjaHuV psfa CNeACTBEHHbIX AeiCTBUIA (CM.: Baes O. A. TpOKypop Kak
CyOBbeKT yronoBHoro npecnegosaHms. C. 120-126). B HacTosLLel paboTe B cuny
e HanpaB/eHHOCTM 3TV NPO6NEMbI Ja/iee He pacCMaTpuBatoTCs. Halle MHeHWe no
37Ol Npobneme cMm.: Faes O. A. O He06X0AMMOCTY NPaBOBOr0 MexaHu3ma pearu-
pOBaHMs Ha HOBble 06CTOATENLCTBA YIOIOBHOTO AeNa B CyAe MepBoii MHCTaHLmm //
Poc. toctuupmsa. 2006. Ne 5.
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BEPCUIO, MOATBEPXKAEHNE KOTOPOI MOXET YCYryouThb NMOMOXKEHNE faH-
HOrOo NnLa.

3amemum, umo Ha NOHUMAHUU MAKOU «HEBO3MONCHOCTNUY OCHOBAH
OOUH U3 PACHPOCPAHEHHBIX MAKMUYECKUX NPUEMO8 NPOPeCCUOHAb-
HOU 3auumpl. A08OKam npubepezaem umeioumuecs y He2o 00Ka3ameib-
cmea, ceudemenbCmeyiowue 0 He U36eCMHbIX paHee Op2anam npeo-
8APUMENLHO20 PACCIE)08AHUS 0OCMOAMENbCIMEAX 00 Cy0d, C030A6ds
mem camviM He YCMpaHuMbvle 8 CYOeOHOM 3ACe0aHUl COMHeHUs 8 000C-
HOBAHHOCMU Y20L08HO20 NPECied08anUs NOO3AUWUMHOZO.

B cooteetcTBUM ¢ D3 OT 2 aekabps 2008 r. Ne 226-P3 «O BHe-
CEHMWN N3MEHEHWIN B YTONOBHO-MPOLIECCYanbHbI KOAEKC POCCUICKON
depnepaumm» cT. 237 («Bo3BpallgHre YrofoBHOMO fena NpoKypopy»)
npeTeprena cyLlecTBeHHble M3MEHEHMs. B YaCTHOCTW, NPU3HaHbI yT-
paTVBLUVMU CUNY ee YacTW BTOpas, YeTBepTas 1 NsTas:

— yCTaHaBNVBaBLUME NATUCYTOUHbIA CPOK MPOKYPOPY ANs yCTpaHe-
HUS JOMYLLEHHbIX HapyLLIEHWIA;

— 3anpeLlaBLIne No BO3BpALLEHHOMY Yro/0BHOMY fleNy Mpou3Bo/-
CTBO KaKuMx-nmbo CNeAcTBEHHbIX UM UHBLIX MNPoLeCCyaslbHbIX ,qeﬁc—
TBWI, 3TOW CTaTbel He NPeayCMOTPEHHBIX;

— Npu3HaBaBLUME HEAOMYCTUMbIMU NO0Ka3aTeNbCTBa, MONYyYEHHbIE
npy NPON3BOACTBE TaKMX AEeVCTBUIA (KaK U AoKa3aTenbCTBa, NoyyeH-
HblE 3a npegenamMmn yCtaHoOB/1EHHOIO 5-CyTOLIHOFO CpOKa).

B 10 e BpeMA YaCTb nepsas aTol CTaTbW, nepedncnaroLas oCHO-
BaHWA [/ BO3BPALLEHS YTONIOBHOTO fieN1a NPoKypopy ANs YCTPaHeHus
NPensTCTBUIA K €r0 pacCCMOTPEHWIO, 0cTanach 6e3 n3MeHeHui. OHK Ta-
KOBblI:

«1) obsunumenvroe 3axaiouene U 0OBUHUMENbHBLU AKIM COCNAB-
Jlenvl ¢ HapyuweHuem mpebosanuil Hacmosawe2o Kooekca, umo uckuio-
yaem 603MOACHOCTNG NOCHAHOBIEHUS CYOOM NPUSOBOPA UTU BbIHECEHIUSL
UHO20 Peletlsl Ha OCHOGe OAHHO20 3AKTIOUEHUs. WU aKMA,

2) Konusi 066UHUMENbHO20 3AKTTIOUEeHUs UTU 00BUHUMEbHO20 AKMA,
He Ovblia 8pyueHa 00BUHAEMOMY, 3G UCKTIOUEHUeM Cyudes, ecau Cyo
NpU3Haem 3aKOHHLIM U 0O0CHOBAHHLIM peuleHue NpoKypopd, NPUuHs-
moe um 8 nopsioKe, YCMaHo8iIeHHOM Yacmyvio uemseepmot cmamou 222
unu yacmoio mpemoeti cmamou 226 nacmosujeco Kooekca;,

(6 peo. @edepanvrozo 3axona om 04.07.2003 2. Ne 92-D3)

3) ecmb He0OXOOUMOCHb COCMABLEHUS 0OBUHUMETbHO20 3AKIHYe-
HUSL UTU 0OBUHUMENBHO20 AKMA RO Y2OI08HOMY ey, HANPAGIeHHOM) 6
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Cyo ¢ NOCMAHOGIEHUEM O NPUMEHEHUU NPUHYOUMETbHOU MePbl MeOu-
YUHCKO20 Xapakmepa,

(6 peo. @edepanvrozco 3axona om 04.07.2003 2. Ne 92-D3)

4) umeromes npedycmompennvie cmamoetl 153 nacmosiuyeeo Kooex-
€a OCHOBAHUSL OJIsi COCOUHEHUSL Y2OJLOBHBIX O€lL;

(n. 4 sseden Pedepanvuvim saxonom om 04.07.2003 2. Ne 92-D3)

5) npu o3uaxomnenuu 0OBUHAEMO2O C MAMEPUATAMU Y2OTLOBHO20
oena emy He OblLIU PA3bIACHEHbl NPAsA, NPedyCMoOmpeHHbLe YaACImbIO Nsil-
mot cmamou 217 nacmosiygeeo Kooekca.

(n. 5 sseden @edepanvhvim 3axonom om 04.07.2003 2. Ne 92-D3) ».

B cBA3M C 3TUM HaNmOMHWUM, Y4TO KOHCTUTYLMOHHBIV Cyg PP npu-
3Han 3Ty yactb CT. 237 YTIK He npoTtuBopeyalleit KoHCTUTYuUun PO,
TaK Kak «cofepxxalimecs B Heli NOMOXEHUA MO CBOEMY KOHCTUTYLM-
OHHO-MpPaBOBOMY CMbIC/TY B CUCTEME HOPM HE UCKNKO4YalkOT MpaBOMO-
yme cyda No XoAaTaliicTBy CTOPOHbI UM NO COOCTBEHHON MHMLMATMBE
BO3BPaTWUTb [eN0 NPOKYPOPY ANS YCTpaHeHMs NPensaTCTBUN K ero pac-
CMOTPEHUIO CYAOM BO BCEX ClyyasiX, Korga B fOCYAeOHOM Npou3BOA-
CTBe GbIN [JOMNYLIEHbI CYLLECTBEHHbIE HAPYLLUEHMS 3aKOHa, He YCTpa-
HUMble B CyjeOHOM NPOW3BOACTBE, ec/iu 8036pawyeHue 0end He CEA3AHO
C BOCNOTHEHUEeM HeNoIHOMbl NPOBEOCHHO20 OOZHAHUS UL NPeosapu-
menvHo2o credcmeussy (Kypeus Haw. — O. b)Y,

OCHOBHOI# BONPOC, KOTOPbIA BO3HUKAET MpW aHann3e faHHol CTa-
TbW B CBETE BHECEHHbIX B HEE WM3MEHEHWUI W I'Ipl/lBE,Cl,EHHOVI nosnunn
KoHcTuTyumoHHoro Cyaa, cnefyroLLni: osnauarom au onu, Ymo nocie
6036paweHUsL CYOOM O0end NPOKYPOPY 803MOJICHbL UMeHeHue (habyvl
panee npedvigieHH020 NOOCYOUMOMY 0D8UHeHUs u/uau ycyeyonenue
ONnpedeNenHol panee Y20N08HO-NPABOBOU Keanugurxayuu e2o oetic-
meuti?

Mosnuyus BepxosHoro Cyga P® no aToMy BOMPOCY ACHO BbIpaXXeHa
B NMPUBOLMMOM [iafiee ero KaccaumoHHoM OnpeseneHun:

«B cyne6HOM 3aceflaHiu No yronoBHomy feny b., 06BMHsieMOro B coBep-
LUEHMW NPeCTYNNeHNni, NPeaycMoTPeHHbIX Y. 1 cT. 105, n. «k» 4. 2 cT. 105
YK PO, noTepnesLuas 3asBuia Xo4aTaincTeo 0 BO3BPALLEHMM YTOIOBHOIO ena
NPOKYpOPY, NMOCKONbKY MMEKTCS OCHOBaHUS ANs NpeLbsBneHns b. gpyroro
006BUHEHMSA, @ UMEHHO MO M. «a» Y. 2 cT. 105 YK P® (y6uiAicTBo AByX nuL).

Cyq nepBoit MHCTaHLMKN X0AaTalncTBO NOTEPMEBLLIENA YA0BAETBOPWA U B NO-
pagke cT. 237 YTIK P® Bo3Bpatu/ 4eno NPOKYpopy ANs nepenpesbsasieHuns

147 MocTaHoBneHVe KoHcTutyumoHHoro Cyga PO ot 8 gekabpsi 2003 1. Ne 18-11.
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006BVHEHNs B. B COOTBETCTBUM C TPeBOBaHMAMM 3aKOHA, B YaCTHOCTW CT. 17
YK P®.

Ha 3710 noctaHoBneHe 6bINo NPUHECEHO KaccalOHHOEe NpeLCcTaBneHne.

PaccmoTpes ero, Cyae6Has Konierus no yrojioBHbIM genam BepxoBHOro
Cyga P® oTmetuna, y4to cygebHoe pa3buparenbCTBO MPOBOAWTCA WLbL MO
NpesbABNEHHOMY OOBMHEHWIO, M3MEHEHMe KOTOpPOro B CyaebHOM pa3bupa-
TeNbCTBE [OMYCKAeTCA, eC/IN 3TUM He YXyALIAeTCs NoJIOKeHWe MOACYAUMOro
M He HapyLLIaeTCcs ero npaso Ha 3aLluTy. V1 Ha 3TOM OCHOBaHWM MpPULLIIA K Bbl-
BOZY, YTO OMPOTECTOBAHHOE MPOKYPOPOM MOCTaHOB/IEHWE He COOTBETCTBYET
YKa3aHHbIM B 3aKOHE OCHOBaHWAM [/19 BO3BPALLEeHUs CyAoM fiefia NMpoKypopy,
M OTMETWA, YTO «CCbIIKA Cyja Ha TO, YTO NPeLbsABIeHHOE 06BUHEHME «(yH-
JaMeHTa/IbHO HapyLlaeT rpasa MOTeprneBLwrX W NPensaTCTBYeT MOCTaHOB/e-
HUWIO CNpaBesAvBOro NPUroBOPa» HeCOCTOSTENbHA M He OCHOBaHa Ha Tpe6o-
BaHMAX 3aKOHa» e,

PaHee BbISIBNEHVE B Cyfle HEOBXOAMMOCTM U3MEHEHMSI 0OBUHEHMS
noacygMmomMmy Ha 6onee TAXKKOE WU CYLLECTBEHHO OT/MNYaroLlee-
cAa no (baKTVILIeCKI/IM OCHOBaHWAM OT TOro, MO KOTOPOMY OH npefaH
cy/ly, BNEK/O BO3BPaLLiEHe Cy1OM [iena NPoKypopy Ans Npou3BoACTBa
AOMNOMHUTENbHOIO NpPeaBapuTeNbHOro paccnegosaHns (cT. 254 YTIK
PC®CP 1960 r.).

OfHaKo, KaK CKa3aHo, Mo [eliCTBYHOLLEMY 3aKOHOAATENbCTBY Cy/
PaccMaTpUBaET Yro/oBHOE fIEN0 UCK/HOUUTE/LHO B NPeAenax Bo30yK-
AEHHOro B OTHOLWEHNW noaACcyaAnmMoro 06BVIH€HI/IFI, YXyALWWTb MO0Xe-
HWe NOACYAMMOrO B 3TOM YacTu Henb3a B npuHumne (cT. 252 YT1K). bo-
Jiee T0ro, N «CyuwecrtseHHoe N3MeHeEHNE (*)aKTVI‘-IeCKI/IX 006CTOATENLCTB
00BMHEHUS, — BbICKa3bIBaeT [OCTaTO4YHO CMOPHYHO MbIC/b H. A. Bna-
COBa, — HEJJOMYCTUMO, AaXe eC/M OHO BIEYET 3a COOOV MeHee CTporoe
Haka3aHue Mo CPaBHEHMIO C TEM, KOTOPOE MOI/10 Bbl BbITb MO NepBoMy
06BMHEHIO.

Hannoe mnenue agmop 0b60CcHOBvI6aem meM, Umo NOOCYOUMbIl HA
npeosapumenbHOM paccied08anul Om dMo20 0OBUHEHUS He 3aUUuLyal-
e, Ho npedcmasum makyio cumyayuio (Mol UCNOTb3YEM NPUMED U3
cyoebrotl npakmuk). Iloocyoumsiil 068uHsICA 8 YOUlicmee, CO8epULeH-
HoM 6 cocmosiHuu agpgpexma, m.e. no u. I cm. 107 YK P®, npedycmam-
pusaioweil Haxkazanue 00 3 iem auwerust c60600vl. Cyo npuuien K vleo-
0y, YUMo noOCyOuUMblll 8 MOMEHM COBEPULEHUsI NPECTNYNIIEHUS 8 COCIOS1-

148 BronneTeHb BepxosHoro Cyna P®. 2008. Nell. C. 16.
149 KommeHTapuin K YrosoBHO-MpoLecCyanbHOMY Kogekcy Poccuiickoin depe-
pauuu (noctateiiHblid) / nog pes. O. T. Kosanesa. M., 2005. T. 2. C. 66.
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HUU apghexma ne HAxXOOUICs, OOHAKO OH He UMEL YMbICAA HA YOULICME0
nomepnesguie2o. A nomomy cyo NPU3HAai e2o BUHOBHbIM 8 CO8EePUIEHUU
npecmynienus, npedycmompennozo cm. 109 VK. Kak uzgecmuo, max-
CUMATbHOE HaKA3aHUe NO MO CIAMbe 0SPAHUYEHO 2 200aMU TUUEHUS.
€60000b1. Bpso au 6 smom (1 NOOOOHBIX eMy) cyuae oCysHcOeHHblll Y-
dem He20008amb HA YWeMleHUe e20 Npas 8 Mom OMHOULeHUU, 4mo Om
9Mo20 008UHEHUS HA NPeOBAPUMENbHOM CLeOCMBUL OH He 3AUUULATICA.

Mo cyulecTBy, B pacCMaTpmrBaeMbIX Cly4vasix BO3HMKAET, eCnu Tak
MOXXHO CKa3aTb, MaToBas CUTyauus: cya AO/KEH BbIHOCUTL MPUToBOpP,
OTYET/INBO NOHMMaA, YTO OH He 6y,u,eT OTPaXKaTb XapaKTep 00bEKTUBHO
COBEPLUEHHOI0 MOACYAUMbIM AesHWA U (MK) ero NOCNeACTBUIA. 3ame-
TUM, YTO AaXKe BO3MOXHOCTb MepecMoTpa Takoro npuroeopa B Haj-
30pHOM MOpPsiKe AOCTAaTOYHO, Ha Hall B3rnsg, npobnematuyHa, n6o
06CTOsTENbCTBA, Npeanonararolme Heo6X0AMMOCTb KBaM(UKaLM
[eNCTBUI OCYXKAEHHOr0 Mo 60/1ee THKKOI CTaTbe YrosI0BHOIO 3aKOHa,
ObIN N3BECTHbI CYAY eLLe [0 NMOCTaHOB/IEHNS MPUToBOpPa, & He BO3HMK-
NI NOCAe ero BCTYMN/IEHUS B 3aKOHHYIO CUy. A NNLLb 3TO, HAMOMHUM,
ABAETCA OCHOBaHMEM [O/14 pPeELLEHNA BOMNpoCca O BO30OHOB/MEHUM npo-
13BOACTBA MO Yro/I0BHOMY ey BBUAY HOBbIX OOCTOATENbCTB.

10 anBaps 2005 r. AKMMOBA HaHeCa CBOEMY MYXXY YAap HOXOM B >XMBOT.
3 theBpansa 2005 r. feno no ee 06BUHEHMIO MOCTYMWIO B CyA A8 PacCMOT-
peHus, a 7 theBpans NoTepnesLUMiA CKOHYANCA OT NOCNEACTBUA NONYYEHHOTO
HOXeBOro paHeHus. OcyxaeHa e AKMoBa bbina B Npeaenax npesbasieHHo-
ro eii 06BMHEHNS, T.e. 38 AeCTBUS, He NPUYMHMBLUME CMEPTb NOTEPEBLLErO.
Korga no >xanobe cecTpbl normbLiero (NoTepnesLUein No Aeny) NpoKypary-
pa obpatunack B Cyf, C NPeACTaBNeHWEM Ha MpeaMeT OTMeHbI MPUroBopa no
BHOBb OTKPbIBLUMMCSA 06CTOATENbCTBAM, [Mpe3unanym KypraHckoro 061acTtHo-
ro cyfa 3anpocun KOHCTUTYLMOHHBIA Cyf 0 NpoBepke Ha cooTBeTCTBME KOH-
CTUTYUMK PO nonoxeHwii cT. 237, 413, 418 YTIK Pd.

KOHCTUTYLMOHHbIA Cya PO B cBoeM peLueHun oT 16 mast 2007 r. npusHas
[JaHHble HOPMbI HE COOTBETCTBYHOLLMMU KOHCTUTYLMKN B TOW YacTy, B KOTOPOiA
«OHW NO3BO/IAKT 0TKa3blBaTb B BO30GHOBNEHWM MPOU3BOACTBA MO YrO/10BHO-
My [ieny 1 NepecMoTpe NPUHATBIX MO HEMY PeLUeHW BBUAY HOBbIX UM BHOBb
OTKPbIBLUMXCA 06CTOATENLCTB MPU BO3HNKHOBEHWMN HOBbIX (DAKTUYECKUX 06-
CTOATENbCTB, CBUAETENLCTBYIOLMX O HaMuMn B fIEMCTBUAX OOBUHAEMOrO
NMPU3HAKOB 60/ee TAXKKOr0 NPECTYNIEHUA»S,

«[Mo BCeil BUAMMOCTM, — KOMMEHTUPYET 3Ty cuTyaumio A. B. Cmup-
HOB, — Mbl CTa/IKNBaeMCS 3A4eCb C HOBOM, paHee He U3BECTHOM PoCCuii-

150 Cm.: Poc. ras. 2007. 17 masi.
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CKOMY YrO/IOBHOMY MpOLeccy, pa3HOBUAHOCTbIO NPe3yMnuuy HeBu-
HOBHOCTW... B fjaHHOIN c1TyaumMm BUHOBHOCTb NOACYAMMOrO No 6osee
TSXKKOMY W/ CYLLLECTBEHHO OT/IMYAtOLLLEMYCS MO (DaKTUYECKON CTOPO-
He 00BMHEHMWIO MOXET BbITb nornocmeio dokazana B CyAeOHOM pa3bu-
paTenbCTBE U He BbI3blBaTb Y CyAa HUKaKUX COMHEHWI, OAHAKO Noacy-
AVMbIIA, TEM He MeHee, M0 3TOMY «HOBOMY» 0OBUHEHWIO OYAeT CUMTaTb-
CSl HEBUHOBHbIM, MOCKO/IbKY €r0 BUHOBHOCTb HE MOXKET ObITb 3aKOHHO
npu3HaHa Cyfom B CUNy AeNCTBMA NpaBuia O HefoMyCTUMOCTU MOBO-
poTa 06BUHEHMA K XyaweMy»'St, Ham Takoli noaxof npeacTaBnsercs
HECKO/IbKO XaHXXECKVM; HN O KakOi Npe3ymnuun B TaKUX CUTyaumsx,
Mo HawleMy yB6exxieH1I0, pedb MATU He MOXET. Mbl BCeLeno pasaensem
03a004EeHHOCTb COBPEMEHHbBIX 3aKOHOAATesne Npo6neMoit BCeMepHO-
ro obecneyeHns npaea Ha 3alWTy rpaxiaH, B OTHOLLUEHWW KOTOPbIX
OCYLLeCTB/ISIETCA YrO/IOBHOE Npec/efoBaHue. YBbl, 3HaUUTEIbHO MEHb-
LLle, KaK NokasblBaeT aHanu3 geictayrowero YK, nx BHMMaHue npu-
B/IEK/IN NPOo6/1eMbl aleKBATHOrO 06EeCreveHns NpasB 1 3aKOHHbIX WH-
TepecoB 00LLECTBA M KOHKPETHbLIX NMOTEPMEBLUNX OT MPECTYMHbIX MO-
CAraTefibCT, B TOM Ync/ie 06bEKTUBHO HapyLlaembIX (Moc/ie OTMEHbI
WHCTWUTYTa BO3BPALLEHMS CyAaMn YroNoBHbIX Aen A1 NPOu3BOACTBA
[OMNOMTHATENBHOMO PaccnefoBaHns) YCTaHOBNEHHbIMW NpejenaMm cy-
AebHoro pasbuparensCTsa.

K cnoocuswernics cumyayuu, ()yMaemc;z HAM, 6NnoJiHe NpuUMeHuUMbl
cnosa @. M. Jlocmoesckoeo uz «bpamves Kapamazosvix» o opucmax,
«KOomopbim Oopoza ovLia He HpaeCcmeernHnast Cmopona 06]1(1, a Julls,
MAaK cKazamo, COBPEMEHHO-I0PUOUUECKAAN .

CynebHas npakTuKa BbICBETU/IA eLLe O4HY BO3HMKAOLLYHO B CBA3M
C 3TM Npob6sieMy, CYLLIHOCTb KOTOPOI APKO, Ha Hall B3rNs4, BUAHA U3
ClefyoLLEero npuvepa.

Y., Gyayun 3aaepXKaHHbIM M0 NOLO3PEHNIO B COBEPLLEHMN YouiicTBa X., B
CBOEM 3adAB/IEHNN O COBEPLUEHNM NMPECTYN/IEHNA, AaHHBLIX B TOT XKE AEHbL MOKa-
3aHKsX, NPV NPOBEPKE MX Ha MecTe, psde ApYrux CBOMX MOKasaHUiA nogpo6-
HO, MOCNeAoBaTe/lbHO U HEMPOTUBOPEUMBO OOBACHSN, YTO YOUIACTBO MOTep-
nesLUeit X. Gbl710 COBEPLLIEHO UM MO HaliMy. B KaueCTBe 3aKa3umka OH HasblBan
A., obeLlaBLUero BbINIaTUTb 3a COBEPLUEHNE AaHHOr0 npecTynsieHus 10 Tbic.
pon. CLUA.

OpfHako Ha npeaapuTe/lbHOM CeACTBUM NPOBEPKA BbITEKAIOLLEN U3 TOFO
BEPCUY CBeNach K KpaiHe MoBEPXHOCTHOMY A0Mpocy A., KOTOPbI 3asBUI, YTO

B Cyvupnos A., Kanunosckuti K. Yka3. cod. C. 604.
182 JTocmoesckuii @. M. TonH. cobp. cou. J1., 1976. T. 15. C. 91.
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Tocseamenvbcmea Ha OOKA3AMENbCMBEHHYIO UHDOPMAYULO. ..

CBOEMy 3HaKOMOMY Y. OH ybuiicTBa He 3aKasblBasl, 1 O4YHOI CTaBKe Mexay
3TUMU NMuammn. Ha Heli Y. OT CBOMX MOKasaHWi B OTHOLLEHMK A. OTKasancs,
MOSICHMB, YTO paHee A. OH OroBapmBa.

B fanbHeliLmx CBOMX NoKasaHUAX Ha CNeAaCcTBUM 1 B cyae Y. MOTUB YOUIACT-
Ba MM X. cTan 06bSACHATL TEM, YTO «OH NOTPe6oBas, YTobbl OHa NMpekpaTuia
CBOW OTHOLLEHUSA CO CBOMM FPaXXaaHCKMM MyxxeMm [1. n cTana npoxuearsb ¢
HWM», & MOTepneBLUas «Ha AaHHOe NPeAIoKeHNEe OTBETIIA OTKa3OM».

MpoBepKka BepcUM O 3aKa3HOM XapaKTepe 3TOro ybuiicTBa crefoBaTenem
6blna 3aBepLUeHa; YKasaHHbI Y. MOTVB COBEpLLEHMS UM YOMIACTBA Obl/1 NOO-
YKEH B OCHOBY MPeAbSABIEHHOIO eMy 0OBVMHEHUS, a 3aTeM — BO30Y>KAEHHOI0 B
OTHOLUEHNM Y. rocyaapCTBEHHOr0 06BMHEHUS (Bbile B KaBblUkax MPUBOAU-
NACb BbIAEPXKKM 13 0OBMHUTE/NBHOIO 3aK/KUeHNs Mo Aeny Y.).

/1 3T0 HECMOTPA Ha TO, YTO MaTepuaiam NpeaBapUTeNLHOTO CNeACTBIS, B
3TOI YacT NONHOCTLIO MOATBEPAUBLUMMUCS B XOfe CyAebHOro pasbmparesb-
CTBa, GeCCropHO OblNM YCTaHOB/EHbI (PaKTbl, CBUAETENLCTBYIOLME O 3aKa3-
HOM XapakTepe COBepLLUEHHOr0 Y. npecTynneHns (Kak N3BeCcTHO, Henpodgeccu-
OHa/IN3M ¥ Xa/laTHOCTb OT YMbIC/1a OT/IMYNTL MHOTAA KpaiiHe CIOXKHO).

B yacTHOCTM, MaTb MOrunoLUeli, ee rpaxxaaHcKkuini My . mokasanm: Ka-
KUX-NINO0 NNYHBIX OTHOLLEHWIA Y X. C NOACYAMMbIM He 6bINo; HeoAHOKpaT-
HO Ha MPOTSHKEHNM HECKOMbKUX HefeNb [0 YOUIACTBa el Ha3Ha4Yan CBUAaHNS
paHee He3HakoMblli eli Y., Mo TenedoHy OH CO0bLLan e, UTo ee «3aKasanu»,
a MoToMy OHa Obl/1a BbIHYXKA€eHa HaHsATb oxpaHy 13 YOra; B jeHb CBOEr0 MC-
ye3HOBeHMS X. KaXXA0MY M3 HMX CO0OLLMMa, YTOo ee cobuparoTcs youTh, 4To
€O CnoB Y. el U3BECTHO, YTO UMEHHO Er0 HaHA/N COBEPLLUTL ee YOUIACTBO, a
MoTOMY OHa Moc/e BCTpeum ¢ Y. ByaeT BbIHYX/AeHA HECKOMbKO [HEl NOXWTb
B [JpyroM MecCTe.

37K 06CTOATENLCTBA MOATBEPXKAAMCL U APYTUMMW MaTepuanaMun yrosnos-
Horo fena (nokasaHusiMu coTpyaHnkoB YOIMa, JoOKyMeHTaMU 1 NpeaMeTamu,
NpuOoGLLEHHbIMM K A€y B Ka4YecTBE BELLECTBEHHbIX [JOKA3aTeNbCTB). AHanu-
30M feTanu3aumny TeneoHHbIX coeanHeHnid u SMS-coo6LLeHnin ¢ TenetoHoB
MOOGUNBbHOI CBA3W, HAXOAMBLUMXCS B NOMb30BaHUM MOACYAMMOro Y., ycTaHOB-
NEeHo, YTO HENOCPEACTBEHHO 10 y6uiicTBa X., a Takke cpasy noce ero cosep-
LeHms Y. HeoAHOKpaTHO CBA3bIBaCA ¢ A.

Tem He MeHee, Kak CkasaHo, Y. npeactan nepep Cy4om no 06BMHEHWIO B
COBEpLUEHNM YOMIACTBa X. «Ha MOYBE JINYHON HEMPUS3HW 1 PEBHOCTM.

Cya OTKasan B yA0B/ETBOPEHNI XOfaTaiicTBa afiBOKaTa — NpPeAcTaBUTENS
MOTepeBLLEro 0 BO3BPaLLEHWY YTO0BHOTO Aefia MPOKYPOpY A5 TLLaTebHO
MPOBEPKM 1 YTOUHEHMSI MOTMBA COBEPLLEHHOrO Y. mpecTynneHms. B ocHoBy
XOfioTalicTBa 6blN MOMOXEH Te3uc M3 ocTtaHoBneHUs KOHCTUTYLMOHHOMO
Cypa P® (npasaa, NOCBALLEHHOTO HAaA30pPHOMY MPOU3BOACTBY) O TOM, YTO He-
ucnpaeneHne Nofo6HONM OLUNOKN NCKaKaeT «CaMy CyTb MPaBOCYAMS, CMbICH

12. 3aKa3 6480 177
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MPVUroBOpa Kak akTa NpaBoCyAus, paspyLuas He06XoAVMbI 6anaHC KOHCTUTY-
LIMOHHO 3aLLMLLIaeMbIX LIEHHOCTEN, B TOM YMC/Ie NMPaB 1 3aKOHHbLIX MHTEPECOB
OCYXX[IEHHbIX U MOTEPMEBLUMX»!%, a TAKXKE TO, YUTO B OTHOLLUEHUM LA, KOTO-
poe Y. HasblBa/l B KaYeCTBE «3aKa3uMka» YOUIACTBa, CregoBaTeneM He 6blno
MPUHATO KaKoro-n6o NpoLeccyanbHOro peLleHus.

Bonee TOro, Cyz He yA0BNETBOPUA W XOAATaNCTBO NpeSCTaBUTENS, 3aiBNEH-
HOTO VM B XOfie CyLe6HbIX NPEHWNIA, O BLIHECEHUW YaCTHOIO MPeACTaBeHUs B
afpec NpoKypopa, KOTOpoe 6bl MHMLMMPOBaOo 6osee TLaTeNbHYH0 NPOBEPKY
BEPCUM O 3aKa3HOM XapaKTepe COBEpLUEHHOro Y. y6uiAcTBa U NPUYacTHOCTU
K aToMy A 1%

Kemamu cxazams, VIIK 6006ue ne pecramenmupyem Mexanusm
Peazuposanst cyoom Ha X00amaticmed O GbIHECEHUU YACHHbIX Onpe-
Oenenuti. Cyobsi dice 8 HeOPUYUATLHOM NOPOKe 0OBSCHUL A0BOKAMY),
YMO BbIHECEHUE UM MAKO20 YACHO20 ONpedeieHUss NPOMUBOPEUULO
Obl nocmanogienHomy no deny npuzogopy. OnpeoeneHuas 1o2uxka 6
9MOM 00BACHEHUU, HECOMHEHHO, UMEETNCAL. .

Takunm o6pa30M, N TaKasA BO3SMOXXHOCTb pearposaHna Cyda Ha Mno-
N06HbIE NOCAraTeNbCTBa Ha 0Ka3aTe/IbCTBA, YUMHEHHBIE NIMLIAMU, OCY-
LLECTBMALWMMK YTrosI0OBHOE NpecnefoBaHne, Ana HeEro MCKAKYEHa...

WHbIMKM CioBaMu, Mbl Nojiaraem, 4to npn BCeli 060CHOBAaHHOM BblLLe
MPUHLMNNANBLHOK NO3UTUBHOCTM OTMEHbI MHCTUTYTa BO3BPALLIEHNS CY-
[aMU YTOMOBHBIX AeN A4/1s MPOM3BOACTBA AOMOHUTENLHOO Paccieso-
BaHWA yronosHo—npoueccyaanblﬁ 3aKOH [0/DKEH Cofep»KaTb HEKne
MEeXaHU3Mbl Pa3peLLleHNst PACCMOTPEHHBIX BbILLIE KOMMN3UIA.

Ha Hawu B3rnsg, 6onee PEVTNCTUYHO, 60nee B3BELLEHHO K nceneny-
eMOMY BOMPOCY OTHEC/MCh 3aKOHOAATENM Psfa CTPaH GbiBLiero CoBeT-
ckoro Coto3a. Tak, B cooTBeTCTBUU CO cm. 301 VIIK Pecnyonuxu bena-
pyeb («Mpefensl cynebHoro pasbuparenscTeay), B YrofloBHOM npoLecce
KOTOPOI MHCTUTYT BO3BPALLEHMS CYIOM YTOMOBHbIX A€M [/ NPou3-
BOACTBA A0C/NEA0BaHUA UCKKYEH, «eciu 8 X00e CYOeOH020 CledCmaus.
BO3HUKHEM He0OX0OUMOCTb 8 UMEHEeHUU 0OBUHEHUs. Ha Dolee MAICKOe
AUO0 8 NPedvsGIeHUU HOB020 0DBUHEHUS, YX)OULaroue2o noaiodiceHue 00-
BUHAEMO20 UL CYUWECTNBEHHO OMIULAIOWE20CS NO CBOEM) COOEPICAHUIO
om panee npedvABIEeHH020 008UHEHUs, CYO NO X00amaucmay 2ocyoapc-
MBeHH020 008UHUMENSL 00BABTISIEI NePepPble HA CPOK 00 0ecamu CYMmoK
0J18 COCMABIEHUsL UM HOB020 NOCTAHOBIEHUSL O NPUBTEUEHUU 8 Kaiecmee
008UHsAEMO020 8 coomeemcmeuy ¢ mpebosanuamu cm. 241 nacmosiue2o

52 MocTaHoBneHve KoHcTuTyumoHHoro Cyga P® ot 11 mas 2005 1. Ne 5-11.
154 Cm.: ApxvB BopoHexxckoro obnactHoro cyaa. 2009 r. Y. geno Ne 09138010.
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Tlocaeamenvcmea na 00Ka3ame/zbcm6eHHy}o uH¢0pMal/[ui0

Kooexca. Ilpu npoodonicenuu cyoebHo2o pazoupamenscmea 20cyoapc-
MBEeHHbLI 008UHUMENb 00BAGIAEM 0DBUHAECMOMY, €20 3AKOHHOMY Npeo-
cmasgumenio, 3aWUMHUKY, eCiu OH Y4acmeyem & CyOeOHOM 3ace0anul,
0aHHOe NOCMAHOGIEHUe U QONPAUUBAent €20 N0 HOBOMY ODBUHEHUIO.
Ilocne donpoca 0b68uHsIEMO20 20CYOAPCNBEHHBIM 008UHUMELEM 0ONPOC
008UHAEMO20 NO HOBOMY 0OBUHEHUIO NPOU3BOO0SM Opy2ue YUACHUKU CY-
0ebHozo pazoupamenvcmea. Konuio smozo nocmanosnenus cyo spyua-
em 00BUHSEMOMY, 3aKOHHOMY NPEOCMAaBUMeno U 3auumHuuxy u npeoo-
cmaegnsem um epemsl, Heooxooumoe 071 NOO2OMOBKU K 3aujume.

3. B cnyuae npeovsigienus 20CyO0apcmeeHHbM 006unUmenem 6 cy-
0ebHoM 3acedanuu bosee MANCKO20 00B8UHEHUS, 8leKYUle20 USMeHeHUe
ROOCYOHOCMU, CYO NPUHUMAEM PeieHe 6 COOMBEMCmEUU ¢ NPasula-
mu cm. 278 nacmosiugeco Kooexca.

4. Cyo eénpase uzmeHumv K8AIUDUKAYUIO NPECTYNLEHUsL HE3ABUCU-
MO Om NO3UYUU 20CYOAPCBEHHO20 0DBUHUMENS, eCliU MO He YXYO-
waem nonodicenust 008UHAEMO20 U He mpebyem usMeHenus CyWHOCMU
008UHEHULY.

B VIIK Ykpaunwl COLEPXNTCA CNEAYHOLLEe MONOXKeHUe:

«Cmamus 277. Hzmenenue obsunenus é cyoe

B xo0e cyoebrozo pazoupamenvcmea 00 okonuanus Cy0ebH020 ciedc-
MUsL NPOKYPOP BNPAGE USMEHUMNb NPE0bABIEHHOE TULY 008UHEHUE.

H3zmenenue obsunenus He QONycKaemcst, eciu Smum 6yoym napyuie-
Hbl NPABULA O NOOCYOHOCIU UL 00SA3AMENLHOCMU NPOU3BOOCEA 00-
cyoebno2o cneocmaus. B asmom ciyyae npu HAaUMUU K MOMY OCHOGAHUL
NPOKYPOP 3aA6Jisem X00amaicmeo 0 8038pawjeHu oena 0isi OONOIHU-
MeNbHO20 PAccie008aHUs.

Ilpuos k yoexcoenuio, umo npedwvssieHHoe auyy 008UHeHUEe Heob-
XOOUMO UBMEHUMb, NPOKYPOP GLIHOCUM NOCMAHOBILEHUE, 8 KOMOPOM
Gopmyrupyem Hogoe 068UHeHUE U U3TA2aem MOMUGLL NPUHSINO20 pe-
wenusi. TIpoxypop oenawaem nocmanosienue u epyiaenm e20 KOnuu
ROOCYOUMOMY, €20 3AUWUMHUKY U 3AKOHHOMY NPeoCcmasumenio, nomep-
nesuiemy, UCmuyy, Oomeemuuxy u ux npeocmagumensm. llocmanognenue
npuobuaemcs K oeiny.

Ecnu 6 nocmanosnenuu npoxypopa cmagumcesi 60npoc 0 npumene-
HUU Y20N0BHO20 3AKOHA, NPedyCMampueaiouje2o OmeencmeeHHoCb
3a MeHee MsJICKOe npecmynienue, uil 06 yMeHbuleHuu oovema 006u-
HeHus, Cy0 pa3bsCHAem NOMEPnesuiemMy U e2o nPeoCmasumenio ux npa-
60 NOOOepIHCUBAMb 0OBUHEHE 8 paHee NPedbiIeHHOM o0beme.
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O. A. baes. H36pannvie pabomol

Ecnu nomepneswuii u e2o npedcmagumens 0OmKazaiuch 1000epiCu-
éamv obsunenue 6 panee npe()‘bﬂ@]leHHOM 06‘beM€, a makKkoee 60 ecex
Opyeux Cayuasix, cyo paswvsiCHiem ROOCYOUMOMY, 4mo mom 6ydem 3a-
wuuamscs 6 Cy0€6HOM 3ace0anuu om HO8020 066uH€HM}i, nocie 4eco
omKaaovliéaem paccmomperue oela ne menee yem Ha mpoe Cymok ons
npeoocmasieHusi noOCyOUMOMY, €20 3aAuUMHUKY U 3aKOHHOMY Hpeo-
CMAasUMesio 603MONCHOCIU NOO20MOBUMbBCI K sawume nponue Ho60co
obsunenust. Ilo xooamaticmey noocyoumozo 3mom cpox modicem Ovims
cokpaujen. Ilocne okoHuanust 3mo2o cpoka paccmompeHue 0ena npoooi-
acaemcs).

Ha HaLu B3rnisg, COBEPLUEHHO NpaBbl KOMMEHTATOPbI 3TOTO MOJ0XKe-
HWS, KOrfa OTMeYaroT, YTO B BO3BpaLLeHWUW fefa Ha [OMOoHUTE/IbHOe
paccrnenoBaHve (B YK YKpauHbl 3TOT UHCTUTYT COXPaHEH) «Mpu Ha-
NNYMN OCHOBaHWS ANs KBaIMMKaL W AeACTBUIA 0OBMHAEMOrO MO CTa-
Tbe YK, npeaycmarpusatoLLieil OTBETCTBEHHOCTb 3a 60/1ee TSHXKKOe npe-
CTYN/IeHVe, eCTb CMbIC/ TOTAA, KOrga As1s atoro notpebyercs cobupa-
HWe HOBbIX [0KAa3aTe/bCTB, KOTOPbIE NOMYYnThb B CyneOHOM 3acefaHunm
OyLeT 3aTpyAHUTENBHO, MO0 B TeX Clyyasx, Koraa n3MeHeHue 06BuHe-
HWs ByeT CBA3aHO C M3MEHEHVEM NOLCYAHOCTY YrOMIOBHOIO Aena»’®.

Hawm B Lienom MMMOHMPYET 3TOT NOAXO0S, K pa3peLleHnto paccmarpu-
BaeMoi Npobnembl; ymaeTcs, YTO OH Kak CPefCcTBO HeMTpamnsaLumm pa-
Hee YYMHEHHbIX MOCAraTe/bCTB Ha JoKa3aTe/IbCTBa BMOJIHE YMECTEH U B
HaLLleM Yro/fI0BHOM CYZ0MPOM3BOACTBE, HO C HECKO/IbKMMM OMOBOPKaMMU:

— HOpMa [0/KHa COAEepXKaTb YKa3aHUe Ha uckmouumenbHblil Xapak-
Tep BO3MOXHOCTW U3MEHEHWsI 06BUHEHUS Ha 60nee TAXKOe UK Cy-
LLECTBEHHO OT/INYAOLLIEECH MO CBOEMY COZEPXaHWUIO OT paHee Mpeab-
SB/IEHHOTO 0OBUHEHUS;

— OHa [0/MKHa COofepXKaTb YKaszaHue Ha TO, YTO rOCYAapCTBEHHbIA
06BMHUTE/Ib MOXET 3aiBWUTb XO4ATaliCTBO O HEOOXOAMMOCTU U3Me-
HeHWs 0OBUHEHWNA NMOACYAMMOro Ha 60/1ee THXKOe WK CyLLECTBEHHO
OT/INYaIOLLLEeCs MO CBOEMY COAEPXKaHWIO OT paHee MpeabsBeHHOro
OﬁBVIHeHl/Iﬂ AUWB NO OKOHYAHUU UCCILe008aAHUS CmMopoHamu ookasa-
menvbemg. VIHbIMW CnoBamu, Npw peLleHnn CydoMm B nopsake cT. 291
YTK Bonpoca 0 BO3MOXXHOCTM OKOHYaHWs CyebHOro cnefcTeums.

A noTomy Mbl nNpeg/iaraeM s obecneyeHns kauecTsa 1 06beKTMB-
HOCTW UCCNeA0BaHNS NPEeCTYNNEeHNI B YTONOBHOM CyA0NPOV3BOACTBE

155 Yr0n10BHO-MPOLECCYabHbIA KOAEKC YKpanHbl. HayuHO-NMPaKTUYeCcKnin KoM-
MeHTapwii / nog ped. B. T. ManspeHko, FO. M. AneHnHa. Xapbkos, 2005. C. 551.
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1 3alLMThI NPaB BOB/IEKAeMbIX B 3TOT MPOLECC NNL, uznodcums cm. 252
VIIK 6 cnedyroueii pedakyuu.

Crartbs 252. MNpepens! cyaebHoro pasbuparenbcTaa

1. Cyoebroe pazoupamenbcmeo npo8oOUmcst MoabKo 8 OMHOUEHUU
008UHAEMO20 U TUULL NO NPEOBAGIEHHOM)Y eMy 00GUHEHUIO.

2. Kax uckmouenue no OKOHUGHUU UCCTLEO06AHUST NPEOCMABTIEHHbIX
CIMOPOHAMU OOKA3AMENLCING U NPU BbIAGTEHUL 0OCOAMETLCNG, BbI3bIEA-
FOWUX HEOOXOOUMOCHb 8 UIMEHEHUU 00BUHEHUSI Ha OoJlee MAdICKoe 00 6
nPeodvAGIEHUU HOB020 OOBUHEHLS, YXYOULAIOUe20 NONLOJICEHUE 0OBUHAEMO-
20 WU CYUYECMBEHHO OMAUYAIOULe20Cs NO CB0EeMY COOEPIHCAHUIO OM paHee
NPeOvAGIEHHO20 0DBUHEHUSL, CYO NO XOOAMAUCMEY 20CYOAPCMBEHHO20 00-
suHUmMeNsl 00bARTSAE NEPEPLIS HA CPOK 00 0eCsmu CYmoK 05l COCmasiie-
HUsL UM HOBO2O NOCMAHOGILEHUSL O NPUBTIEUEHUU 8 KAUeCEe 0DBUHAEMO20 8
coomeemcmauu ¢ mpebosaruamu cmamou 171 nacmoauwezo Kooekca.

Ilpu npodonceruu cydebHozo pazdupamenbcmea 20cyOapCmeeH bl
006UHUMENb 00BAGTSEM 0OBUHAEMOMY, €20 3AKOHHOM) NPedCmasumenio,
3AWUMHUKY OAHHOe NOCMAHOGILEHUE U OONPAUUBaem €20 No HOBOMY 00-
sunenuto. [locie donpoca 066uUHIEMO20 20CYOAPCTNEEHHBIM 008UHUMETEM
00npoc 068UHEMO20 NO HOBOMY 0OBUHEHUIO NPOU3BO0SIM Opyeue Y4ach-
HUKU cy0ebHoeo pazdupamenvcmed. Konuto smoeo nocmarognenus cyo
epyuaem 00BUHAEMOMY, 3AKOHHOMY NPeOCMAGUMENo U 3AUUMHUKY U
npedocmassem UM 8pemMst, Heobxooumoe 0Jis NOO20MOBKU K 3auume.

3. B cnyuae npeovsgienus 2oCyo0apcmeeHHbiM 008unumenem 6 cy-
OebHom 3acedanuu 6onee MANCKO20 00BUHEHUS, leKYUe20 U3MeHeHUe
ROOCYOHOCIU, CYO NPUHUMAEM PeuieHe 6 COOMBEMCMEUU ¢ NPAGUILA-
mu cmamou 34 nacmosiugeco Kooekca.

4. Cyo enpaee uzmeHums K8AIUGUKAYUIO NPECTYNLEHUSL HE3ABUCU-
MO Om NO3UYUU 20CYOAPCNEEHHO20 0DGUHUMENS, eCliU IO He YXYO-
waem nonodicenus 008UHAEMO20 U He mpebyem usmMeHenus CyWHOCmu
008UHeHUsLY.

Ho, Kak 0 Tom roOBOPU/IOChH BbILLE, HE MEHEE, a CKOpPEeE BCErO, 6onee
4aCTo, YeM CO CTOPOHbI KL, OCYLLECTB/AOLWLNX YrosioBHOE npecneno-
BaHwve (M1 K TOMY NPoeccUoHabHO NPUYaCcTHbIX), NocAraTeNbCTea Ha
[I0Ka3aTe/IbCTBEHHYIO MH(OPMALIMI0 COBEPLLAKTCS HEMpoMeccoHab-
HbIMW y4aCTHUKaMW YronioBHOIo CyaonponsBoacTea n UHbIMU NLaMN.

Mpo6nemam NPaBoBbIX U KPUMUHASIMCTUYECKUX CPEACTB WX MNpe-
OYNPEXAeHNUs, MPECEYEHNs N HeATpanm3aLmm NocneAcTBIA NoCBsLLe-
Ha cneayrouad, 3aK/TIiHNTENbHAA N1aBa Hallero nccnegoBaHnA.
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aBa 3

INOCATATE/IbCTBA HA JOKA3ATEJ/IbCTBEHHYIO
WH®OPMALINIO, COBEPIIAEMBIE
HEIMPO®ECCUOHAJ/IbHBIMH YYACTHUKAMU
YIoJIOBHOT'O CyAOITPOU3BOACTBA U HHBIMHU JIMIIAMU

§ 1. «CoyuacTue nocne hakra»
KaK NocaraTe/ib,CTBO Ha [J0Ka3aTe/Ib,CTBEHHYHO MH(hopMaLio»

Hawm gymaeTcsi, YTO HET He06XOAMMOCTU CTOMb NOAPO6HO, Kak TO
ObIN0 CAENaHO B OTHOLLEHUM NOCAraTeNbCTB Ha [OKa3aTe/bCTBa, Y4n-
HAEMbIX NMPO(ECCMOHANbHBIMM YHaCTHUKaMK YrOIOBHOMO CyA0MNpou3-
BOZCTBA, PacKpbIBaTb NPUYUHbI MOJ0OHLIX NOCAraTeNbCTB, paccMarpu-
BaeMblIX B HACTOSLLEl r1aBe Hallein paboTbl, OHW — 04eBUAHBI. Ecn ro-
BOPUTbL KOPOTKO, UX MOXXHO CBECTU K OAHOMY Te3WuCy: /INYHas, npsmas
MM onocpefoBaHHas 3aMHTEPECOBAHHOCTbL B UCXOAe CYA0NPOM3BOAC-
TBa M0 Yro/I0BHOMY Aeny, M60 B CBOEM B HEM y4acTuK.

IMeHHO 3Ta NpyymHa ABNSETCS reHe31COM NPaKTUYeCKn BCeX pac-
CMaTpMBaeMbIX HVDKE [esHWA. FACHO, YTO Hambonee xapakTepHa OHa
ANS TeX U3 HUX, KOTOpble, €CIN TaK MOXHO BbIpa3uTbCs, Hambonee
«KPOBHO» B TOM 3aMHTEpecoBaHbl. MK Xe, YTO Takke O4Y4eBMAHO, B
NepByto o4Yepesb ABNAKOTCA LA, B OTHOLLEHWUWN KOTOPbIX OCYLLECTBNSA-
eTCs Yro/IoBHOE NpecriefoBaHue — NoL03peBaeMblii U/ 06BUHAEMbI
B COBEpLLUEHUM NPECTYM/IEHNS, U KOTOpble TakiM 06pa3om AenatoT no-
NbITKN (B psge CNy4yaeB yAauHble) CKPbITb WU NPeYMEHbLUNTL CBOKO
MPUYACTHOCTb K COBEPLLEHMIO pacciefyemoro npecTyrnieHns. JTa xe
MOTMBALMSA ABWKET NPY NOCAraTeIbCTBaX Ha A0Ka3aTe/lbCTBEHHYH) WH-
thopmaLmio 1 6IM3KMMK K NOL03PeEBAEMOMY/06BUHAEMOMY ULIAMU, A&
TaKkKe B TeX CNy4Yanx, Koraa aTu AesHns COBEPLLAOTCA Mo KoprnopaTye-
HbIM 1 HEKOTOPbIM APYTrMM NPUYMHaM, O KOTOpbIX OyfeT roBoputhbes
panee.
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HeT COMHEeHWI 1 B TOM, YTO CBOM /INYHbIE MaTepuasibHble U HeMa-
TepuasibHble VHTEPECHI B YTOMIOBHOM fJefle UMEHT U NOTEPMEBLUNIA, U
rPaXXAaHCKUIA UCTeL, pa3yMeeTcs, Yallle BCero «C npoTUBOMONOKHbIM
3HAKOM BNUSHUS», YeM MHTEepecChl NoA03peBaeMoro/ 06BuHseMoro. Of-
HaKo [a1IeKO He efUHWYHbI ClyYaun, KOrga u B pesysbrare oKa3aHHOro
Ha HWX BO3AENCTBUA CO CTOPOHBI /IMLA, B OTHOLLEHWM KOTOPOrO OCy-
LLeCTB/ISETCS YrO/IOBHOE NpecnefoBaHue, U ero NpescTaBuTesiein n no
APpYrvM cyry60 IM4HbIM MOTBaM MHTEPECHI 3TUX HEMpogecCuoHab-
HbIX Y4aCTHUKOB Yro/I0BHOIO fnpovecca TpaHchopmupyroTcs. B ntobom
Ccfyyae, C Lefbio YA0BNETBOPEHUS CBOMX UHTEPECOB OHW TaKXXe ABNS-
tOTCA CyObEKTaMM BO3MOXHbIX CaMblX Pa3HO00OPa3HbIX NOCAraTe/bCTB
Ha [JOKa3aTe/IbCTBEHHY NH(OPMALUIO.

Cpa3sy 0roBopmmcs, YTO HEKOTOPbIE U3 asiee pacCMaTprBaeMbIX BU-
[0B TaKMX NOCAraTeNbCTB Ha [0Ka3aTe/IbCTBEHHYHO MH(OpMaLuo Mo-
ryT COBEpLUATLCA U MO UHbIM MPUYMHaM. XapaKTepHbIMK Npumepamn
TOro ABNAKTCA C/lyyYan 0TKa3a OT [Jayu MOoKasaHWUi CBUAETENAMU UK
fava MU IOKHbIX MOKa3aHUi N0 MOTUBY HeXenaHWs ObITb BOBEYEH-
HbIMU B NPOLLECC CYA0MPOM3BOACTBA (3Ta XKe NPUUMHA 3a4aCTyHO IEXUT
B OCHOBE HeJOHeCeHWs O NPecTyrnieHnn, npobnema KoToporo 6yaet
TaKXXe paccMOTPeHa Hamu fasnee).

W 3pecb, [0 Havana nccnefoBaHns BKIKOYaeMbIX B JaHHbIA napar-
pa Hawei paboTbl OTAENbHBIX BUAOB MOCAraTeNlbCTB Ha A0Ka3aTe/lb-
CTBEHHYIO MH(OPMALMIO, Ha Hall B3rnaf, YMeCTHO crefytoLlee, [0-
BO/IbHO MPOCTPAHHOE, ObITb MOXET, HECKO/IbKO epeTUYeCcKoe C TOUKU
3peHNs OPTOAOKCA/IbHOIO YrO/IOBHOIO Npasa OTCTYM/IEHNE.

Ham flymaeTcs, UTo BCe OHV MOTYT 6bITb pacLieHeHbl KaK coyuacmue
nocie gpakma npecmynnenun. Tax dice credyem kiaccugpuyuposamo
U OONLUUHCIMEO OPYSUX U3 YUCIA PACCMOMPEHHBIX GblUle NPECynie-
HUIL, NOCA2AIOWUX HA OOKA3AMENLCIMBEHHYIO UHDOPMAYUIO U/UTU OOKA-
3amelbCmed, YHUYMOdNCarouux, CKpovledrowux, ucKkas;carowux ee, npu-
0aruux UCKYCCMBEHHO CKOHCMPYUPOBAHHOU UHDOPMAYUU TIONHCHYIO
()0Kd3amaﬂbcm€€HHyl0 SHaAYumocms u m.n.

Cpa3sy CKaxeM, Y4TO BO3MOXHOCTb PacCMOTPEHUS TakuX AesHWi
Kak BMAa coy4yacTusi B NpecTynneHnn obeyxganacb co BpemeH Pum-
cKoli Vimnepuun. B pvMCKOM MpaBe OHa paccmarpuBaniacb MAM Kak
BUJ, COyYacTus, WM KaK 0coboe MpecTynieHne, UMeHyeMoe crimen
extraordinarum. B YronoBHOM 3aKOHOAATE/NbCTBE [JOPEBO/HOLMOHHOM
Poccun, kak 06 3TOM nucan, Hanpumep, OpAvHapHbIi npoteccop Ku-
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eBCKoro yHusepcuteta Cs. Bnagmumupa J1. C. benorpuuy-Kotnapesc-
KWIA, OHA BblENANACh KaK 0COObIA TWM COBUHOBHMYECTBA, OT/IMYHbIIA
OT COyYacTs B Y3KOM CMbIC/Ie 3TOFO MOHATUS, HO HAXOAALLMIACS C HAM
B OpraH14ecKoi ceasn'.

B coBpemMeHHOM Yro/ioBHOM MpaBe 3apyOeXXHbIX CTpaH, B YaCTHOC-
1 CLUA, NOHATME N MHCTUTYT «COY4acTUs nocrne PakTa» Kak yronos-
HO Haka3yemoro coy4acTusi Noc/e COBepLUEHNSs MPeCTynIeHns paspa-
60TaH BecbMa [eTa/IbHO.

MpviBefem ABa pacKpbIBatOLLMX ero CYLHOCTb MOOXEHWNS:

— eC/I1 NNLO OKa3bIBasI0 MOMOLLb WCMOMHUTENO WX MOCOOHUKY
C Le/Ibl0 BOCMPensATCTBOBAHNSA €ro NoVIMKe, OCYXXAEHUIO Un OTObI-
TUI0 HaKa3aHWs 3a COBEPLUEHHYHO (DeIOHMIO (B COBPEMEHHOM aHI/10-
amMmeprKaHCKOM YrO/I0BHOM MpaBe — BCAKOE TSXKKOE MPecTyrn/eHue.
— 0. b.), TO OHO ABNAETCA NOCOGHMKOM Moc/e (hakTa COoBepLUeHUs
npecTynneHns;

— coy4yacTveM rocne (hakTa Takke SIBNSETCA «YKpPbIBaT€NbCTBO
NnUa, COBEPLUMBLLErO NPECTYN/eHNe, NpeLynpexneHne ero o Bo3-
MOXXHOM OOHapyXXeHUW W apecTe, BO U3bexaHWe 06Hapy>XeHus
nnn apecta obecrneyeHne ero TPaHCMNOPTOM, AeHbraMmu WUu Lpyru-
MU Cpeﬂ'CTBaMI/I, COKpblmue, usMenHenue uiu YHUUMOINCeHUe ooka-
3ameilbCcmes, Komopbvle mocym nomoub 06Hapy9fceHu70, apecmy uiu
npeovasieHuto obeunenus npomueé nezo (Kypcus Haw. — O. b.), OKa-
3aHue eMy NMOMOLLM B COXPaHeHU AOOBLITOTO B pe3ynibTare npecTyn-
NEeHWs WX NOMYYeHUW BbITOA OT 3TOro, a Takxe Apyrue AeicTsus,
COBepLUaeMble C HamepeHVWeM BOCMPensATCTBOBATb OOHAPYXXEHWIO,
apecTy Wan npefaHuto cydy nvua, KOTopoe, Kak U3BECTHO 0OBUHS-
eMOMY, COBEPLUWIO WA NPEANONOXKMUTENIbHO COBEPLLWIO TaKoe npe-
CTyn/eHue, 160 KOTOPOE B CBA3M C 3TUM Pa3bICKMBAETCA MPaBOOXpa-
HUTENbHLIMU OpraHamm» 7,

Takum 06pa3oM, Nop coyuacmuem nocie ¢pakma Mbl NPeLaraem
NMOHUMATb nPOMUBONPABHbIE YMbIULIEHHbLE OClCEUs JIUY, He 850~
WUXCA COYUACMHUKAMU npeCcmyn1€HUsl 6 CMbICILE, npudaeaeMOM amomy
nousimuio cm. 33 VK P®, nanpasienuvie Ha y0oeiemeopenue ceoux u
Opyeux uy uHmepecos8 8 OMHOULEHUU OCYULeCMBIIIeM020 NO ey y2o-
JI0O6HO20 npeczzedoeanuﬂ.

1% Cm.: Benoepuy-Komaspescrkuii JI. C. OYepKM Kypca pyCcCKOro YyrofioBHOro
npasa. Kues, 1896. C. 195.
157 Cm.: [locTyn 13 crpas.-NpaBoBOii cUCTEMbI «KOHCYNbTaHTIINOC.
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Tocseamenvbcmea Ha OOKA3AMENbCMBEHHYIO UHDOPMAYULO. ..

Ham (0TMeTUM — B Cyry60 NoCTaHOBOYHOM MNiaHe) NpeacTaBnseTcs,
4TO ecnu Bbl M OTEYECTBEHHOE 3aKOHOAATE/IbCTBO B COOTBETCTBYHOLLEM
KOHTEKCTE MCMOMb30BaN0 MOHATUE «COy4acTMe Mocne hakrta CoBep-
LUEHWS NPeCTYNIeHNs», TO 3TO He TO/IbKO 60/iee TOYHO OTpaxano Obl
CofepXKaHne TakMx NPOTUMBOMPABHbLIX AeAHWIA (CYLLHOCTU pasnnyHbIX
(hopm y>ke 0nocpeaoBaHHbIX YrON0BHLIM 3aKOHOM MPUKOCHOBEHHOCTY
K NPEeCTYM/IEHNIO), HO 1 NOAYEPKMBAIO Obl MOBbILLEHHYHO COLMaNbHYHO
MX ONAaCHOCTb, MOCKO/bKY 60MbLUNMHCTBO U3 HNX (MOBTOPMM) ABNAKOTCA
nocsarateNbCTBaMy Ha [JOKa3aTe/lbCTBEHHYHO MH(OpMaLMI0 n/nnn fo-
KasaTenbCTBa, a NOTOMY, BO3MOXHO, MCUXOM0TMYECKN Npeaynpexaano
Obl OTAENMbHBIX NNL, OT COBEPLLEHNS 3TUX MPECTYNNEHWIA.

Haunbonee onacHbIMM BUAAMUN «COyYacTWs Nocrne (hakTta coBepLue-
HWA NPECTYNNEHNS» ABNAKOTCS Pas/IMyHble POPMbI MPSMOrO €ro yKpbl-
BaTe/bCTBa, T.e. YKPbIBATENbCTBA NPECTYN/IEHUS.

1.1. Vkpwieamenbcmeo npecmynjieHuti
u npuobpemenue usiu cObLmM umyw,ecmaea,
3a6e00m0 000bLMO20 NPecMmynHbLM nymem

KpaTkunit uctopnyeckunii 0630p OTBETCTBEHHOCTY 3a YKPbIBATe/bC-
TBO NPECTYN/IEHNIA B YrofoBHOM npaBe Poccum KoHua XIX — Havana
XXl BB.

Crarba 14 «¥YnoxeHus ...» 1885 roga:

«...U3 NPUKOCHOBEHHBIX K 0€y U NPeCmynieHUI0 NPUSHAIONICAL:

... Ykpvieamenamu:

Te, komopvle, He UMEE HUKAKO20 YHACMUS 8 CAMOM COOESIHUU Npe-
CMynJienus, moabko nO COBEPUICHUU Yiice OHO20 3A8ed0MO VUaACBO-
8aIU 6 COKPLIMUL UTU UCTIPEONIeHUL Ce008 €20, UL Jice 8 COKPbIMUU
Camux npecmynHuKos, Ul Makice 3a6e00Mo 6351 K cede Uy RPUHsLIU
Ha coOepedicenue, U Jice nepedani Uil npooanu Opyeum NOXujeHHble
WU OMHSIMBLE Y KO2O-TUO0, UTU JHCE UHBIM NPOMUBO3AKOHHBIM 00PA30M
0obbLmble seuuy.

Crarba 17 YK PCOCP 1922 roga:

THocobnuxamu cyumaiomes: aya, CcoOetcmsylouue GblnOIHEeHUIO
NPECMYNIeHUsL. .. NPeOCmasienuemM CpeoCcms... K COKPbIMUI Npechyn-
HUKA UIU CTLe008 NPecmynieHus e,

158 CamOoCTOsTeNIbHOrO COCTaBa «yKpbIBaTeIbCTBO NPecTynneHnii» YK PCOCP
1922 r. He npefycmatpuBan. YKpbiBaTenu noa/iexxany OTBeTCTBEHHOCTY Kak Mo-
COGHMKWN COBEPLUEHNS NPECTYNNeHNs N0 3aKpenjeHHOMY B CT. 16 3Toro 3akoHa
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Ctartbsa 18 OcHOB yrosioBHOro 3akoHogaresisctea Corosza CCP 1
COMO3HbIX pecnyonmk®®e:

3apanee ne obewjannoe yKpul8ameibCcmeo npecmynienus, a pagHo
oOpyoull u cpedcme co8epuleHUsi NPECMYNieHUs, C1e008 NPecmynieHus
aubo npeomemos, 000bIMbIX NPEeCHyNHLIM NYymeMm, 6ledenm omeen-
CMBEHHOCb UUb 8 CYYASX, CNEYUATLHO NPEOYCMOMPEHHBIX Y2006~
HbIM 3AKOHOM.

Cratba 189 YK PC®PCP 1960 roza:

3apanee He obewanHOe YKpbIBAMETLCMBO NPECMYNIEHUL, NPedyC-
mompennvix cmamoamu 102, 103 u 240 nynkmom «8» (ymuluLienHoe
youiicmeo), 117 wacmsamu 6mopou, mpemvetl u 4emeepmou (usnacu-
J08anue npu omsuarowux oocmosmenvcmeax), 125" vacmamu emo-
ol u mpemvell (noxuujenue Yer08exa npu OMmaSUarwux 00Cmosmens-
cmeax), 126" (3axeam 3anooicnuxos), 93" (xuwgenue cocyoapcmeentoco
Unu 0bUlecmeenHo20 UMyuwecmaa 6 0co6o Kpynuvix pazmepax), 89 uac-
msamMu emopot, mpemveil u yemsepmoui u 144 yvacmamu émopoii, mpe-
moell u uemeepmotl (Kpasica npu omseuarowux oocmosmenvcmaax), 90
yacmamu emopou, mpemovei u uemeepmou u 145 uacmsamu émo-
Ppoli, mpemuvetl u uemseepmoli (2padedxc npu Omauaruux oocmoames-
cmeax), 91 u 146 (pazooui), 92 uvacmamu emopotl u mpemuveti (Xuujenue
20CY0apCmeeHH020 Uil 00UjeCMBEeHHO20 UMYUIeCMBd, COBEPUICHHOE
nymem npucgoenus aubo nymem 30ynompedIeHus CLyHceOHbIM Noao-
JiCeHUeM npu omsa2yaruux obcmosmenvcmeax), 93 wacmoro mpemoei
u 147 vacmoto mpemveii (MOUEHHUYECTNBO NPU OMASHAIOWUX 0OCMOs-
mensemaax), 173 uacmoio émopoti u 174! uacmoio smopoii (nonyuenue,
NOCPEOHUYeCmeo 60 83AMOYHUYECHIEe NPU OMASHAIOWUX 0OCMOoAmelb-
cmaax), 191° (nocseamenbcmeo na sHcusHb pabOMHUKA MUTUYUU UTU
HapoOHo2o Opyacunnuka), 211 emopou u mpemvetl (HapyuleHue npasu
bezonacHocmu u SKCNyamayuy mpaHCnopmHslx Cpeocmes npu omazua-
1owux obcmoamenscmaax), 213? (yeon 6030ywnozo cyona), 218-1 uac-

MPUHLMNY aHanorum: «Ecnv To nam nHoe obLLECTBEHHO OMAacHOe AesiHue Npsmo
He NpeLyCMOTPEHO HacTosLMM KogeKcoM, To OCHOBaHVe 1 Npefenbl 0TBETCTBEH-
HOCTM 3a Hero onpefenstTCcsa NPUMEHNUTENBHO K TeM cTaTbaM Kofekca, KoTopbie
npefycMaTpyBatoT Hanbosee CXOf4HbIE MO PoLy MPEecTynfieHus». B feiicTByrOLWEM
YFOMI0BHOM 3aKOHOAATEeNbCTBE MPUMEHEHME NPUHLMMA aHaI0r MK 3anpeLLeHo.

15 yTBepxaeHbl 3aKOHOM OT 25 fekabps 1958 r. Mpue. no: OCHOBbI 3aKOHOAA-
TenbeTBa Cotoza CCP 1 coto3HbIX pecny6nnk. M., 1982. Nanee — OCHOBbI 3aK0-
Hopatensctea CCCP.
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Mmoo mpemvell (XuujeHue 0ZHeCmpenbHO20 OpYAICUsi, OOEbIX NPUNACO8
WU 83PBIEUAMBIX BEUECMB, COBEPUIEHHOE NymeM pa300UH020 Hanade-
Hus ubo 0cobo onacuvim peyuousucmom), 223 uacmoio emopoti (He-
3aKoHHOe npuobpemenue, UCNOIb306aAHUe, Nepedaia Ul paspyuieHue
PAOUOAKMUBHBIX MAMEPUANO8, €ClU OHU NOGNEeKIU 2ubeib ardell Uil
unvle msgickue nocieocmeus), 223° (xuwenue paduoakmueHvix mame-
puanos), 224 wacmsamu nep8ou u 6mopoiu (uzeomosienue, npuoopeme-
HUe, Xpanenue, nepechlika ¢ Yenvio coblmd, d paeHO He3aAKOHHbBIL cObIM
Haprxomuueckux éeujecms), 224" (xuwjenue HapkOMuUUecKux éeujecms)
Hacmosauezo Kooekca, —

HAaKAa3vl8aemcs...

To orce desinue 6 omHowleHUU NPECMYNLeHUl, NPedyCMOMPEHHBIX
cmamvamu 89 wacmoio nepsoti u 144 wacmoro nepsoii (kpasca), 90
uacmoio nepeotl u 145 wacmoio nepesoii (epadesic), 93 wacmoio nepsoii u
147 wacmsamu nepsoii u emopoti (mowenHuvecmso), 106 (neocmopooic-
Hoe ybuticmeo), 173 uacmoio nepsotl, 174 uacmoio nepsoui u 174" yac-
Mbk0 NEPBoLl (NONyYeHUe, 0aua 63MKU U HOCPEOHUUECTNBO 80 B3SAMOU-
Huuecmee), 188 (nobee uz mecma 3aKmoHeHUs UIU U3-NOO CIMPAICU),
218" wacmsamu nepesoti u 6mopoil (xuwenue opyxcus, 60esbix NPUNACO8
unu e3puleyamuix geujecms), 223 uacmoio nepeol (He3akoHHoe puoo-
pemeHue, noab3osauue, nepeoava Ul paspyulerue paouoaKmueHbIx
Mmamepuanos) nacmosuezo Kooexca, —

HAaKAa3b18aemcs. .

CtaTbs 316 YK P®. YKpbIBaTeNbCTBO NPECTYMNIEHNIA

3apanee ne obewjannoe yKpoi8amenbCcmao 0coo0 MANCKUX NPECHyn-
JIeHUlL...

Ipumeuanue. Jluyo ne noonexcum y2oi06HOU OMEEMCMEEHHOCMU
3a 3apanee He 0bewanHoe YKPbIBAMENIbCmeo Npecmynienus, cogep-
WIEHHO20 €20 CYNPY2OM ULU OTUSKUM POOCTBEHHUKOM.

TaknuM 06pa3oMm, NprBeieHHbIE NMPaBOBble HOPMbI, KaK BUAUM, Yoe-
[VTENbHO CBWETENbCTBYIOT, UYTO POCCUIACKOE Yro/oBHOE 3aKOHOa-
TENbCTBO Ha NMPOTAXXEHWNN BCEr0 CBOETO PasBUTUA HEYKTOHHO U NMOCre-
[10BaTeNlbHO KPUMUHANM3MPOBA/IO YKPbIBATENbCTBO MPECTYNEHNIAP,
yTO []aNeKo He CnyvaitHo. O6bEeKTVBHAS CTOPOHA 3TUX [EAHUI KaK pas3
M COCTOMT «B COKPbITUM NPECTYMHWKA, OPYAUIA U CPeacTB COBepLUe-
HUA NPeCTynneHna, CneQOB NPECTYNNIEHUA, MPEAMETOB, ,U'O6bITbIX npe-

160 Tak >xe, KaK, HaroMHWVM, 3TO [je/1a/loCb U B OTHOLLEHWMW NPUHYXXAEHWS K [ade
noKasaHuiA.
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CTYMHbIM NyTeM, MO0 COBEPLLUEHNIN APYTUX AEACTBIWIA, HaNpPaBNeHHbIX
Ha YHUUTOXEHME YINK»16L,

Cpasy ckaxem, 4To 3apaHee 06eLLaHHOe YKPbIBATeNbCTBO NPeCTyn-
NEHWNIA ABNSETCA coyyacTmeM B hopme nocobHmnyecTsa (. 5 ¢T. 33 YK),
a noToMy K TakvM NL,amM OTHOCUTCS BCE BbILLECKA3aHHOE OTHOCUTE/b-
HO CaMOCTOSTE/IbHON HeMPOTMBOMNPABHOCTM Takoro BMAa Nocsaratesib-
CTBa Ha AioKa3aTenbCTBa. Ka3anoch Obl, YTO 3TO NOMOXKEHWE — OUYEBUA-
HO, OfHaKO MpaBOMNPUMEHWUTENbHAA MpaKTUKa Y6eauTensHO CBuAe-
TeNbCTBYET, YTO OpraHbl MpeABapuTe/IbHOr0 pacc/iefoBaHUA U Cyabl
[0CTaTOYHO YacTo ero He cobntofatoT. 118 nnncTpauum ckasaHHoOro
NpvBeAEM HECKO/bKO MPUMEPOB M3 HaL30PHOM NPaKTUKN BepxoBHOIO
Cypa PO.

«[leroeB Npu3sHaH BWHOBHLIM B Pa3boNHOM HanageHWu, COBEPLLUEHHOM
rpynnoi nL No NpeasapuTENbHOMY CrOBOPY, a TaKXKe B 3apaHee He 06eLLaH-
HOM YKpbIBaTENbCTBE 0COO0 TSHKKOTO MPECTYMNIeHNs — YOUIACTBA, CONPSHKEH-
HOro ¢ pa3boem.

Xacwues, [3yraes u [leroes, npesapuTesibHO LOrOBOPUBLLMCH MEXAY CO-
60i1 0 coBepLUEHNN HamafeHUs Ha rp-Ky lMaHuynas ¢ Lenbio XULLEHUS 1My-
LecTBa, MpMBe3/M ee B 6e3/toaHOe MecTo. Xacues 1 [13yraes, Bbliigs 3a pam-
KV OTOBOPEHHOCTM, PELU/IN MPY COBEPLLEHNM Pa3boRHOIo HanageHUs youTb
noTepnesLUyto. Peanunsys 3afyMaHHOe, XacueB CTas pa3roBopaMun OTB/IEKATb
ee BH/MaHUe, a [13yraeB Habpocwu/cs Ha Hee Cc3a4un 1 3agyLlunn. Y6eamsLUncL
B TOM, YTO MOTepreBLUas MepTBa (CMepPTb HACTYNWa OT MEXaHWYEeCKoM ac-
(hukeum), [3yraes, Xacves u [leroes 3aBnazenin ee MMyLLECTBOM W NOJENNN
ero mexay co6oii. Mocne atoro [leroeB akTMBHO CMOCOGCTBOBAS COKPLITUIO
CNefoB MPEeCTYNIeHNs, XOTA 3apaHee He obeLLan 3Toro.

CypebHas konnerus no yronoeHelM genam BepxosHoro Cyna P® 8 ceH-
TA6ps 2004 . NPUroBop B OTHOLLEHWUW [eroesa ocTasuna 6e3 N3MeHeHUs.

Mpe3ngnym BepxosHoro Cyaa P® 9 Hos6ps 2005 . yaoBneTBOpuA Haj-
30pHOE NpeACTaB/eHe, YKa3aB CliedytoLLee.

Kak BMAHO 13 Npurosopa cyaa, Jeroes coBepLUn/ B OTHOLLEHUM NOTEPres-
LU NpecTynieHne — pa3boii, OfHaKO B ee YOUIACTBE He y4acTBOBa/1, HO NMPUHSIN
Mepbl K COKPbITWIO 3TOr0 NPECTYM/IEHWSA, COBEPLLEHHOTO APYTUMU NMLAMN.

Ocyxpas [eroesa 3a faHHble LENCTBUS, Cy4 He y4en, YTO OH YKpbIBas
He TO/IbKO COBEPLUEHHOE APYTrMMU Lamu YOMICTBO, HO U CBOM feiCTBUS B
OTHOLLIEHUM MOTEepreBLUEN, a NOTOMY 6blfl 3aMHTEPECOBAH B COKPbITUM 060X
NPecTynneHnit.

181 Cm.: Onpegenerne CK BepxosHoro Cyna P® ot 5 mas 1994 r. // BronneTteHb
BepxosHoro Cyga P®. 1994. Ne 9. C. 14.
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Mpwn Taknx 06CTOATENLCTBAX B AeCTBMSX [leroeBa OTCyTCTBOBan COCTaB
NpecTynaeHns, NpeayCMOTPeHHbIN CT. 316 YK Pd»1e2,

«...OcyxpeHuwe I". no ct. 316 YK P® aBnsetca He060CHOBaHHbIM, M0-CKO/b-
KY, KaK YCTaHOB/IEHO CyA0M, OH coBMecTHO ¢ T. M., J1. n B. coBepLunn npectyn-
NEHVe B OTHOLLEHUW noTepnesLuero M., MOABEPrHyB ero N30MEHN0 1 HaHecs
nobowu, 1, yKpbiBas yOuIACTBO, OH CKPbIBa/I HE TO/IbKO 0CO60 TSHKKOE NpecTyn-
NIEHVe, COBEPLLEHHOE J1., HO 1 CBOW [ECTBMSA B OTHOLLEHW NOTEPMEBLUErO, U
Obl1 HENOCPEACTBEHHO 3aMHTEPECOBaH B COKPbLITUM 060MX NPeCTYNIEHNIA.

IMpu Taknx 06CTOATENLCTBAX B AECTBUSAX ™. OTCYTCTBYET COCTaB NpecTyn-
NeHns, NPeayCcMOTPeHHbIN cT. 316 YK P®, no3ToMy NpuroBop B 3TON YacTu
MOL/EXUT OTMEHe C MpeKpaLleHemM NpPOW3BOACTBA MO fefly Ha OCHOBaHUU
n.24. 1ct. 24 YTIK P®d»163,

B T0 e BpeMsi NpakTvKa CTa/IKMBAETCA U C MPOTUBOMNONOKHLIMA
CUTyaUMsMU — KOrfa 3apaHee He 06elaHHOe YKpPbIBaTeNbCTBO Mpe-
CTYN/IEHMA B HapyLleHue CT. 17 YK pacueHMBAaeTCA Kak coy4yacTue B
€ro COBepLUeHMN, YTO TaKXKe HUBEeNUPYeT cneumduky 3Toro Buaa no-
cAraTenbCTB Ha [OKas3aTe/lbCTBEHHYHO MH(hopMauuio (He roBopst yxke
0 Hecopa3MepHOCTU 0O6BLEKTUBHO COLEAHHOMY Ha3Ha4Yaemoro B TaKux
Cy4asx BUHOBHOMY Haka3aHus).

KaseeB ocyxfeH ro cT. 17 1 102 n. «H» YK PC®CP K 8 rogam nuLieHus
€B060/bI B MCMPABUTENIBHON KOMOHUM OBLLEr0 peXxXuMa.

OnpegeneHnem Cyne6HOI Koneruy no yrofnoBHbIM Aenam BepxoBHOro
Cypa Poccuiickoin ®eaepauum oT 28 anpens 1999 r. npuroBop B OTHOLLEHNM
KaseeBa ocTaB/fieH 6e3 M3MEHEHNS.

Kak yKa3aHo B Mpurosope, NpecTyrnaeHne coepLLeHo KaseesbiM npu cne-
JYHOLLMX 06CTOATENbCTBAX.

Beuepom 26 Hosbps 1996 r. B nocenke b. Mapxa, B gome Ne 11 ro yn. Ha-
6epexHoii MeaHoB B. H., Kasees B. A., Kupunnos A. B. n YepemkuH C. T1.
pacnusanun CNUPTHbIE HAMUTKK.

Okono 20 yacos Mexay KaseeBbiM 1 UepeMKUHBIM MPOK30LLIIa ccopa, ne-
pepocLuas B fpaky.

MpwncyTcTBOBABLLUMIA NpK ccope Knpnanos B3 MOMOTOK U HaHeC 1M Ye-
PEMKUHY He MeHee 4 ynapoB Mo rofiose, 0T KOTOPbIX MOCNeAHWUIA yran 1 note-
psin co3HaHue.

162 Cm.: MoctaHoBneHue Mpesngnyma BepxoBHoro Cyaa Poccuiickoli defe-
paumy oT 9 Hosbps 2005 r. Ne 636n05np. JocTyn 13 crnpas.-npaBoBoi CUCTEMbI
«KoHcynbTaHTI10C.

163 TMocTaHoBneHve [Mpesnamyma BepxoBHoro Cyaa Poccuiickoin degepa-
Lmmn oT 3 ceHTA6pa 2008 r. Ne 186-n08. [ocTyn M3 crpas.-NMPaBOBOA CUCTEMbI
«KoHcynbTaHTI10C».
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Mocne atoro Kasees 1 //IBaHOB BbIHEC/M Tenio YepeMKuHa Ha ynuuy, rae
IBaHOB B34/ TONOP M HaHeC NnoTepresLLeEMY He MeHee 8 yapoB o ronose. OT
MOMYYeHHbIX MOBPEXAEHNI YepeMKMH CKOHYa/ICA Ha MecTe.

3arem VBaHOB 1 Ka3ees OTHeCIM TPYN B TEMIMLY, HAXOAMBLLYHOCA Ha Tep-
pUTOPWK [BOPA, W, HAKPbIB TPYM XENE3HbIM JINCTOM, 3aKuganu cHerom. Bep-
HYBLUWCL B A0M, Ka3eeB 1 [/IBaHOB COXI/IN B MEYKE KypPTKY 1 LIarnky YepeMku-
Ha, a 3aTeM BMecTe ¢ KupunsiosbiM yexanu u3 nocesika.

Uepe3s HecKonbKo AHeli ViBaHoB, KaseeB 1 Knpnnnos BEpHY/IUChL B MOCENOK
C LieNbio COKPbITWA Tpyna YepeMKuHa.

[na atoro ViBaHoB Ha peuke MapxuHke caenan npopy6s, KaseeB npuHec
LUNIAKOO/OK, 3aTeEM OHW MepeHecIn K pedke Tpyn YepemKuHa 1, NpuBA3as K
HeMy MPOBO/IOKON LLUTaKOG/10K, ONYCTU/IN B MPOPYOb.

Keanndmumpys peincteus KaseeBa kak NOCOOHMYECTBO B YOUIACTBE, Cyf
yKasaa B NPUroBOpE, YTO OH COAEVCTBOBa/1 COBEPLLEHMIO NPECTYM/EHUA: Ha-
yasl paky, BblHecC ¢ 1BaHOBLIM Teno YepemKirHa Ha yiuLy, nocne HaHeceHms
iBaHOBbLIM y[japOB TOMOPOM BMECTE C HUM MepeHec Tesio MOTepreBLUero B
TenuLy, rae TaKxe CKpbIBaa XepTBy MPECTYNIEHNA U CNefdbl NPEeCTymieHuns,
a B Ja/bHeiLWeM NpMHMMan yyacTve B yTONAeHUM Tpyna YepemkviHa B npo-
pyom.

Mo cmbicny 3akoHa cT. 17 YK PCHCP s 06BMHEHWS B MOCOGHMYECT-
Be HEOOXOAMMO YCTaHOBWTb, YTO BUHOBHbIN CO3HaBaU1 XapakTep 3aLyMaHHOro
MCNONHWUTENEM NPECTYNJIEHNA 1 XeNas NMoMoYb MY B ero OCYLLEeCTBEHUN.

AHaNN3 YCTaHOB/EHHbIX CY0OM OBCTOATENLCTB NPECTYNNEHUs He Mo3BO-
NSeT KOHCTATUPOBaTh B AeliCTBUAX KaseeBa yMbICeN, HanpasneHHbIA Ha co-
[EeNCTBME UCMONHUTENAM MPECTYMNEHNS, a TaKKe MPUUNHHYHO CBA3b MeXy
JencTemamn Kaseesa 1 BpegHbIMM NOCNEACTBUAMM COBEPLLEHHOTO Kupumno-
BbIM U /IBaHOBbLIM NMPECTYMNIEeHUS.

B npurosope He npviBefeHbl foKasaTeIbCTBa 0CBefoMIeHHOCTM Kaseesa
0 HamepeHuax Kvpunnosa n ViBaHOBa y6/Tb NOTEPMEBLUErO, HET UX U B Ma-
Tepuanax fena.

CroBopa ¢ keM-160 Ha youiicTBo YepemkimHa y Kaseea He 6b10.

3 maTepuanos gena BUAHO, 4TO KaseeB COBEPLUMA 3apaHee He 06eLlaH-
HO€ YKPbIBATENbCTBO 0COO0 TAXKOI0 NPECTYMNIEHNS, U COLEAHHOE UM [O/KHO
6bITb KBAIMPMLMPOBAHO MO CT. 316 YK P,

K Hallemy yavBneHUIo, B NpaBONPUMEHUTENLHON NPaKTHKe, Kak
MoKasasio Halle 0606LieHVe, BO3HUKAKOT NPO6/IeMbl C peanv3ameli
COBEpLLEHO LMBUIM30BAHHOIO MO/IOXKEHUA 06 UMMYHMTETE OT OTBET-

%4 MocTtaHoBneHve [Mpesnanyma BepxosHoro Cyma Poccuiickoii degepa-
umn ot 2 okTabps 2002 r. Ne 607n02. [ocTyn M3 Crnpas.-MpaBOBO CUCTEMbI
«KoHcynbTaHTI0C».
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CTBEHHOCTM 3a [jaHHOe [esHWe, ec/in yKpblBaeMOoe NPecTynseHne co-
BEPLLEHO Cynpyrom unm 611M3KUM POACTBEHHWMKOM YKpbiBatens. Ans
NOATBePXAeHUA NpuBeaeM (B 13BeveHNsX) KaccaumoHHoe onpegene-
Hue BepxosHoro Cyga P®.

A. 06BUHSANCA B TOM, 4TO OH 18 mapTa 2001 r. BCTYNU/ B . MarHuToropcke
B MpefBapuTenbHbIi crosop ¢ A.Y., Y., L. n A.P. coBepwmnTb pa3boiiHoe Ha-
nafieHne Ha H. ¢ uenbto 3aBnafeHms ero asTomalumHoli BA3-21074, a Takke
ero youiicTea.

18 mapTa 2001 r. okono 17 yac. B n. 3010T0BO I. Cnbain Pecny6nmku balwu-
KopTocTaH A.Y. ¢ Lenbto 3aBnageHns asToMmobunem BA3-21074 Hanan Ha Bo-
autena H. 1 BbICTPeNnom B 3aTblNOK M3 06pe3a BUHTOBKM TO3-8 ybun ero.
3arem A. ¢ ApyruMmn oCy>KaeHHbIMY pa3obpanyt aBToMalLnHY MoTepreBLUero,
pa3pe3any Ky3oB aBTOMalLUVHbI U CNpATaIn BO ABOpe foma A.Y.

Takvm 06pa3omM, A. 06BUHANCA B COBEPLUEHUM NPeCTYMAeHUiA, npeayc-
MOTPEHHbIX CT. 33 4. 51 105 4. 2 M. «K», «3», 162 4. 3 N. «6», «B» YK POD.

Cya, C YY4eTOM MHeHUsA rocyfapCcTBeHHOro 06BMHUTENS, onpasgan A. no
CT. 33 4. 51 105 4. 2 N. «XK», «3» YK P®. O4HOBPEMEHHO NPU3Han ero Bu-
HOBHbIM B YKPbIBaTE/IbCTBE 0COO0 THKKMX MPECTYMNNEHWIA N feN0 NpeKpaTu
B COOTBETCTBUM C MpMMeyaHneM K cT. 316 YK P®, Tak Kak 0Cy>XAeHHbI 3a
pa3boiiHoe HamnafeHVe Ha MOTEPMEBLLErO M ero youincteo A.Y. SBNsieTCs ero
6/IM3KUM POLCTBEHHUKOM — POAHBIM 6paTom A.

B yacTHOM mpoTecTe NPOKYpPOp NPOCUT ONpefeneHe cyaa B OTHOLLEHNUN
A. OTMEHWTb U [ieN0 HanpaBuTb Ha HOBOE Cyle6HOe pacCcMOTpeHMe. YKasbl-
BAeT, YTO, KpOMe GM3KOr0 POACTBEHHMKA A. — A.Y., 3a coyyacTue B pa3boii-
HOM HanafeHun Npu oTAryaroLLmMx 06CToATebCTBaxX Mo CT. 33 4. 4 1 162 4. 3
n. «B» YK P®, T.e. 3a coBepLUeHMEe 0CO60 THXKOro NPeCTYnIeHNs, OCYX/eH
Y., KOTOpbIA He ABAAeTCA 6AN3KMM POACTBEHHMKOM A. pu Takmx 06CTos-
TeNbCTBaxX Cyf He060CHOBAHHO MPeKpaTUA 4eno B OTHoWweHun A. no cT. 316
YK P®.

MpoBepmB MaTepuasbl Aena v 06¢yamnB foBoabl npotecTta, CyaebHas Konne-
TMA HAXOLMT, YTO ONpefeNneHne cyna fABSETCA 3aKOHHbIM 1 060CHOBaHHbIM.

B cooTtBeTcTBUM C npuMedaHneM K CT. 316 YK P® nnuo He Mogiexut
YrO/I0BHOM OTBETCTBEHHOCTM 3a 3apaHee He 0beLLlaHHOe YKPbIBaTeNbCTBO Npe-
CTYN/IEHWSA, COBEPLUEHHOIO ero 6/IM3KNM POLCTBEHHUKOM.

Kak ycTaHOBNEHO NMPUroBOPOM CyAa, B NPUCYTCTBUM A. ero pofgHoli 6pat
A.Y. coBepLuna pa3boii 1 ymbiLLeHHOe YOUIACTBO H. B yKpbiBaTeNbCTBE 3TUX
NpecTynfeHnin NpuHsan yyactme A. MoaTomy cyg 060CHOBaHHO MPeKpaTwus
feno no ct. 316 YK P® B oTHOLEHWM A. B COOTBETCTBUN C MpUMEYaHnem
K [JaHHOW CTaTbe Yron0BHOI0 Kofekca. Mpu Takmx 06CTOATeNbCTBAX C J0BO-
JamMu npoTecta 06 OTMeHe ONpefeneHns cyaa v HanpasneHny fena Ha HoBOe
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cyne6Hoe pacCMOTPEHVE B CBA3W C HE3aKOHHbLIM MPEeKpaLLeHreM Aena B 0THO-
weHumn A. no cT. 316 YK P® cornacutbes Henb3stes,

YKa3aHue B 3aKOHe Ha TO, YTO 3apaHee He 06eLLaHHOe YKPbIBaTe lb-
CTBO B/IEYET YrofIoBHYH OTBETCTBEHHOCTb fIMLLb B CNyYasX, KOrja OHO
KacaeTcsi 0C060 TSHXKKOro NPecTyrn/ieHns, HaM MpeAcTaBnseTca npu-
HUMNWaNbHO HeBepHbIM. OYeBUAHO, YTO B CBA3W C TakMM OrpaHuye-
HVEM NPU3HAKOTCA He NPOTMBOMNPaBHbLIMU 60/ILLLUMHCTBO (haKTOB 3TOr0
BUa nocararensCTB Ha A0Ka3aTenbCTsa. Kak U3BeCTHO, 3Ha4YMTeNbHOe
YMC/I0 YrOMI0BHO-MPaBoBbIX HOpM OcobeHHOM yvacTn YK copepxar
CaHKUuW, He npesbiwatoLive 10 feT nuweHns cBoboapl, a B COOTBETC-
TBMK €O CT. 15 YK, HanomHuM, 0C060 TSHXKKMMU NPECTYNIEHUAMM MPU-
3HaKTCA [eaHns, 3a CoBepLUeHe KOTOPbIX NpelyCMOTPEHO HakasaHue
B BU/E NINLLEHNS CBOOO/bI CBbILLIE 3TOT0 CPOKa. VIHbIMM CloBaMu, 3aK0-
HofaTeslb, eC/IN He MOOLLPAeT, TO JaeT, Mo CyTU fena, UHAYNbreHUMo
Ha YKPbIBATE/NIbCTBO, HaNpUMep, YMbILLNEHHOTO MPUYNHEHWNA TAXKKOIO
Bpefa 340p0Bbt0, COBEPLUEHHOrO B OTHOLLUEHWW LA B CBA3M C BbIMON-
HEHVeM CNy)XebHOIN AesTenbHOCTU, 60 NO MOTMBaM PacoBOW WK
HaLMOHa/IbHOW HEHaBUCTW, W3HACW/I0BAHWUSA HECOBEPLUEHHONIETHEN 1
MHOIUX JPYTUX THXKKUX MPECTYNNEHWA...

Mo cosepLueHHO 060CHOBaHHOMY MHeHuto B. B. Tpyxauesa, oT-
CYTCTBMe Yro/IOBHON OTBETCTBEHHOCTY 3a 3apaHee He 06eLlaHHOe YK-
PbIBaTENILCTBO NPECTYMNEHUIA, OTHOCALLMXCA HE TO/bKO K TXXKWUM, HO
N K MEHLLUMM CTeMNeHAM TAXECTU, MOXKeT BbI3BaTb NMLLUb HeloyMeHMeE.
«Mbl (unTHpyeT OH H. Kocskosy), gownm o abeypa — yKpbliBaTesib-
CTBO MOXMLUEHHOI0 AA4epPHOr0, XMMUYECKOTo U ApYrnx BULOB OpYyXUs
MaccoBOr0 MOpPaXKeHMs 0Ka3blBAeTCA HeEHaka3yembIM, MO0 npecTynse-
HVe, NPeAyCMOTPeHHOe Y. 2 CT. 226 YK P®, He OTHOCUTCSA K KaTteropuu
TSOKKUX»E,

B mo oce spemsa B. B. Tpyxaues, kax o mom noopodnee byoem 2o-
gopumucs oaiee, HeOOOCHOBAHHO O2PAHUYUBAEN HEODXOOUMOCHb YC-
MAaHo6J1eHUA y20]l06H01/7 OMEEemCcmeeHHOCMU 34 HEeOOHeceHUe NUlb O
MAACKUX U 0COOO MANCKUX npecmynjieHusix. ,Zlamtoe €20 MHeHue, no
cyuiecmsy, npomusopedum 3mum 6nojiHe 060CHOBAHHBIM apecymenmanm,

165 KaccaumoHHoe onpedeneHve BepxoBHoro Cyga Poccumiickoin depepa-
umn ot 19 unoHa 2002 r. Ne 49-002-13. [ocTyn U3 cnpas.-MpaBoBOi CUCTEMbI
«KoHcynbTaHTI0C».

186 Tpyxauee B. B. Yka3. cod. C. 37. [NepeyeHb NPUMEPOB Takoro 3akoHogaTe lb-
HOro abcyppa B 3TOl YacTV MOXHO 3HAUYMUTENbHO PaCcLUMPUTD. ..
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Tocseamenvcmea Ha OOKA3AMENbCMBEHHYIO UHDOPMAYUIO. ..

KOMOopble NOMOoMY MO2ym Oblmb UHMEPNPemupo8ansvl u 0isi 000CHO-
BAHUSL HAULCT BbIULCUSIONCEHHOU nosuyuu o HeobxXo0uUMocmu 66e0eHs
yZOJZOGHOIZ OMEEMCmMeEeHHOCMU 34 HeloHeceHue 0e30mMHOCUMENbHO
euoa npecmynienusn*®.

OfHaKo Mbl C HACTOPOXXEHHOCTLK) OTHOCUMCS K MHEHUIO aBTOPOB,
KOTOpble MOMaratoT, YTO «yrofoBHas OTBETCTBEHHOCTb BO3MOXHA U 3a
3apaHee He 06eLLaHHOe YKpPbIBaTeIbCTBO MPECTYNEHWIA, CTENeHb TA-
YECTN KOTOPbIX (Kareropus) M3HavyasbHO HeOYeBMAHA A/ YKpbIBato-
wero. iHave roBopsl, onpefeneHune CTeNeHn TAHXKECTU NPeCTynaeHns,
YKpbIBaTE/IbCTBO KOTOPOrO 3apaHee He 06eLlaHO BUHOBHOMY B €ro Co-
BepLLEHWN, ONpesenseTcs Nno pesynsbratam pacc/iefoBaHus n cynebHo-
ro pasouparenbcTBa»*®®. Mo Hallemy ybexxaeHuno, Takoin noaxop npea-
CTaBNsieT COO0M He YTO MHOE, KaK 06BLEKTUBHOE BMEHEHWE, MO CYTK
[ena, nayuiee Bpaspe3 C NpPUHLMNAMK YronoBHOro npasa. C yyetom
MPVBEAEHHbIX BbILLE apryMEHTOB 1 B CUJTY NOBbILLEHHON COLMaNbHOM
0NacHOCTN JaHHOTO BMAA MNOCAraTeNbCTB Ha A0Ka3aTeNlbCTBEHHYHO NH-
(hopMauMIO N [OKA3aTeNbCTBa, HAa Hall B3INAA, YKasaHue Ha Kameo-
puIo npecmynnieHuil, 3a YKpbleamenbCmeo KOmopbvlX HACmynaem om-
6EMCMBEHHOCNb 34 3AdpadHee HeE O6€Lb;aHHO€ YKpbleameibCmeo, U3
cm. 316 VK cnedyem uckaroyume.

KoHeuHo >ke, 04eBMAHO, YTO B K&XXOM OTAe/IbHOM C/ly4yae 3apaHee
He 00eLLLaHHOI0 YKPbIBAaTeNbCTBA CIe0BaTENIO U CyAy CefyeT pa3yMHO
MOAXOAWTb K PeLLEHN0 BONPOCca 0 He0bXoaMMOCTH 1 LienecoobpasHoc-
T MPUB/IEYEHNS JaHHOMO YKPbIBaTEeNA K YrONOBHOW OTBETCTBEHHOCTM.
K npvimepy, 04eBMAHO, YTO TakoBas He [O/KHA C/efoBaTh 3a YKpbIBa-
TeNbCTBO (PaKTa HaHeCceHMs NoboeB 1 TOMY NOBOGHbLIX Mano3HaYUTE b-
HbIX, HO B HACTOSILLiee BPeMs KPUMUHaIM3MPOBAHHbIX, AEAHNIA.

HeT COMHeHWiA, YTO NpW NPUHATAN Takoro peLleHus CBOK (M He
MaJlyt0) po/ib UrparoT M TaKTUYeCcKme coobpaxeHus. I faneko He BO
BCEX Cy4asnx NPUHSATOE Mo 3TOMY OCHOBaHUIO peLleHne 06 0CBOOOX-
JEeHUW LA, COBEPLUMBLLIENO 3apaHee He 06eLlaHHOe YKPbIBaTe1bCTBO
NPecTynsieHns, ABNSeTCS 060CHOBAHHbIM.

Tak, HaM MpeLCTaBNAeTCs BeCbMa CMOPHOM NPaBOMEPHOCTb OCBO-
OOX/eHWA OT YroOBHON OTBETCTBEHHOCTM YKpbIBaTeNs (04eBUAHO, UC-
K/TOUUTENBHO MO TaKTUYECKMM COOOPaXKEHMAM) B CMIELYHOLLEM CyYae.

17 Cm.: Tpyxaues B. B. YKas. cou. C. 37.
168 KomMeHTapuil K YronoBHOMY Kogekcy Poccuiickoin degepaumm / nog pea.
B. B. Mo3ssikoBa. M., 2002. C. 742.
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MyXM1H NMoKasas, 4To B NMOMELLEHNI KoUerapKu, Kya oH npuLuen ¢ Muxaii-
noBbIM 1 CTenalMHOM, B €ro NpucyTcTBUM MnXaiinoB BCTYNUA B MO/OBYIO
cBsi3b co CTenaluuHolA; Koraa 3aTem Ta CTasa BblCKasblBaTb MuUXaiinoBy CBOM
MPEeTeH3WN Mo 3TOMY MOBOAY W 3asBUNa, YTO COOBLIMT 06 3TOM B MUMMLIWIO,
MuixalinoB pyKamu ee 3ayLuus.

Mocne yero, NoBMHysCb MuxaiinoBy, MyxuH BMECTE C HAM 3aCyHyn Tpyn
noTepneBLLeli B pacKaieHHYH0 Meyb Kouerapki. K yTpy, koraa Tpyn cropen, oH
BbIHEC 30/Ty 13 NMeYN Ha YANLLY B Kyuy, e HaXoauscs LinakK.

MuXaiinoB e yTBepxKaas, 4to co CTenalMHOi BCTYMNWA B NOMOBYH CBS3b
MyxuH, B NpoLiecce KOTOPOiA OHa ymepna.

«C yuyeTom TOro, 4to MyXMH aKTUBHO CMOCOBCTBOBA/ PACKPLITWIO Mpe-
CTYMNNEHNS| N M306/MYEHNIO BUHOBHOIO NiLQ, — NULLET CNeAoBaTe/lb, — Yro-
NIOBHOE MpPec/efoBaHMe B OTHOLLIEHWW HETO 3a 3apaHee He 06eLljaHHOe YKpbi-
BaTe/IbCTBO B XOfe MPeABapUTENIbHOIO PaccnefioBaHMs 6b110 NPeKpaLleHo 3a
AesTenbHbIM packasHuem». CreaoBatesib NPy 3TOM MOAYEPKUBAET, YTO Gbln
onaceHusi, Yto MyXuH — eIUHCTBEHHbIV cBUAETENb YOUiicTBa CTenaluuHow
— MOXET B Nt060I MOMEHT 0TKa3aTbCs OT CBOVIX MOKa3aHWiA 0 MpuYmHax cMep-
T noTepnesLUei (06bEKTMBHO OHa YCTaHOB/EHA He Oblia)ee.,

Bpsag nv, Ha Haw B3rnsg, nofo6Hoe npoLeccyasibHO-TaKTUYeCcKoe
peLleHre cnoco6CTBOBAI0 YCTAHOBMIEHUIO UCTUHLI MO Aeny. OfHako,
Aenas Takoi BblBOJ, Mbl OTAaeM cebe OTHET B TOM, YTO HaM He 13BECT-
Hbl BCE 06CTOATE/NLCTBA AaHHOTO KOHKPETHOrO fena. STOT NpumMep Mbl
NPVBENN C LieNbIo eLLe pa3 NoAYepKHYTb, NPOUNIKOCTPUPOBATL HEOO-
XOAUMOCTb 0CO0OV B3BELLEHHOCTW MPU MPUHATMMN peLleHnst 06 yro-
NOBHOIi OTBETCTBEHHOCTY YKpbIBaTens. bonee Toro, gymaercs, 4To 3Ta
npo6nieMa B HaCTOSILLiEe BPEMS MO OYEBUAHBIM NPUYMHaM NprobpeTaeTt
ele 60/bLUYH aKTyanbHOCTb B CBA3W C NPUHATMEM 3aKOHa O J0Cyae6-
HbIX COrMaleHNsX NPOKypopa ¢ Nofo3peBaeMbIM/06BUHAEMbIM O CO-
TPyAHWYeCTBe.

loBopsi 06 3TOM BWAe MOCAraTeNbCTB Ha [OKa3aTe/bCTBa, HeNb3s
000IiTN BHMMaHVEM W CneaytoLlyto npobnemy. MpakTrka, K coxane-
HWHO, YOeauTeNbHO NOKa3biBaeT (M Ha 3TO Yxke 06paLlanoch BHUMaHme
B INTepaType), 4TO BCe Yallie B POM YKpbIBaTENe NpecTynneHnii Bbl-
CTYNatT COTPYAHUKM NPaBOOXPaHUTENbHbIX OPraHoB. I 3TO KacaeTcs
HE TO/IbKO PaCCMOTPEHHbIX BbILLE C/TyYaeB 0TKA30B B MHWLMMPOBAHUN

160 CMm.: Hukumun B. H. \geHTU(UKALMS JIMYHOCTU MO KOCTHLIM OCTaHKaMm
CNoco6CcTBOBa1a PacKpbITUIO NpecTynneHns // CnefcTBeHHas npakTuka. M., 2003.
Bbin. 3 (160). C. 80-86.
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YrONOBHOIO MPecnefoBaHyst Mo akTam NPecTynneHWid, Korga nmua,
YUNHUBLLNE UNX, HE U3BECTHbI. «Bce Yalle CTasn BCTpedvarbCA cny4van
COKpPbITUA YKa3aHHbIMW BbILLE MLAMN 0Cc000 THKKMX I'IPECTyI'I}'IEHI/I[/lI,
MO KOTOPbIM U3BECTHbLI NLa, NX COBEPLUMBLLNME. MoTtunBamu YKpblBaTe-
nei 30echb BbICTYNAOT KOPbICTHbIE NMOGYXK/AEHWS, NPeBaMpytoLLmne Haj
npoeccroHaibHOM 3TUKOM PabOTHMKOB MPaBOOXPaHUTE/bHbIX Opra-
HOB, HEXeNaHWe OrNacKN KaKMX-Nn6o (hakToB MPECTYMNHbIX CBA3el C
KPYMMWHaNbHBIM MUPOM U CTPax MECTU CO CTOPOHbI MPECTYMHUKOB»™,

Kemamu crazamo, ewe cm. 433 Yaoowcenus... 1885 200a npedyc-
Mampueana omeemcmeeHHOCHb YUHOBHUKOS 8 MOM CIyude, «ecu npu
crnedcmauy uiu cyoe no 0eny Y20i08HOMY YUHOBHUK OACH 8UHOBHOMY
Kaxue-1udo Hed0380/51eMble 3aKOHOM CPeOCmed K ONpasoaHuto uiu 6y-
dem cmapamvcs 0ciadums Cuiy NPeoCcmasisaUuxcs npomue noocy-
OUMO20 VUK U OOKA3AMENbCBY.

W notomy Mbl Bceleno npucoeanHsemcs K MHeHuto O. U. Cembl-
KWUHOIM 0 TOM, YTO HeoOxooumo dononnume oucnosuyuio cm. 316 VK
YACMb10, NPEQYyCMampuealoujell yeor068Hyi0 OmMeenmcmeeHHOCHb cyoell,
nPOKYPOPOs, cledogameinell u 0o3Hasamenell 3a 3apamee He odewan-
HOE COKpbiIme NPeCmynieHull ¢ UCNONb30AHUEM CILYIHCECOHBIX NONHO-
Mouull, CO8epPUIEHHOE U3 KOPLICIHOU UYL UHOU TUYHOU 3AUHIMEPeCcO8aH-
Hocmu*™,

Cneungpunyeckum BMLOM «COy4acTus nocne gakra», POPMON 3TUX
nocararesibCTB Ha AO0Ka3aTesibCTBa, Ha Hall B3rn44, ABAAETCA |‘|p|/|06-
peTeHne UK cObIT MMYLLLECTBA, A06LITOr0 MPECTYNHbLIM MyTeM, OTBET-
CTBEHHOCTb 3a KOTOPOe MpeAycMaTprBanach POCCUIACKAM YroNOBHbIM
3aKOHOAaTe/IbCTBOM Ha MPOTAXXEHNN BCEl NCTOPUIK €ro pPasBnUTUA.

KpaTkuii nctopryeckmin 0630p 0TBETCTBEHHOCTU 3a NpUOGpeTeHne
N cobIT nMyLlecTBa, ,qOﬁbITOFO MPECTYNHbIM MyTeEM, B YrosioBHOM
npase Poccum koHua XI1X — Hayana XXI BB.

Crtartbs 164 YK PCHCP 1922 roga'™:

Tloxynka 3aeedomo KpadeHozo...

Te oice Oeticmesusl, cogepuiaemvle 6 GUde NPOMBICA. ..

10 Cemwikuna O. H. YrONOBHO-MPaBOBble aCMeKTbl YKPbIBATENbCTBA NPecTyn-
NEHWI COTPYAHMKAMU NMPaBOOXPaHUTEbHBIX, KOHTPOMMPYHOLLMX U UHBIX rocyaap-
CTBEHHbIX opraHoB // MNpakTnyeckoe 3akoHOMCKyccTBO. 2008. Ne 2. C. 127-128.

111 Cm.: Tam xe.

172 OTBETCTBEHHOCTb 3a JaHHOE JesHNe N0 «YNIOKeHWHO. .. 1885 roga» npegyc-
MaTpvBanach B CT. 14; TEKCT ee NPUBOAW/ICS Hamu BblILLeE.
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Cratba 208 YK PC®PCP 1960 roga:

3apanee ne obewannoe npuobpemeHnue UMYuecmed, 3a6e00Mo 00-
ObIMO2O NPECTYNHBIM NYMeM, —

HAKA3b18AECSL. .

To arce desinue, cOBEPUICHHOE 68 KPYNHBIX PA3MEPAX, —

Haxa3zvieaemcs...

3apanee ne obewianuvie coObIM UNU XPAHEHUeE C Yelbio cObima, a pas-
HO npuobpemenue ¢ yeivio coblma uMyuecmad, 3a6e0omo 000blmo2o
NpecmynHvLM nymem, —

HAKA3bI8ATOMCSL ...

Hesinus, npedycmompenHvie 4acmulo mpemvel Hacmosujel cma-
mbl, cogepulentvle 8 8Ude NPOMbICAA UL 8 KPYNHLIX pa3Mepax, —

HAKA3b18AIOMCAL. ..

Crtatbs 175 YK P®. MprobpeTeHne nnm cbbIT MMYLLLECTBA, 3a-
BEIOMO [106bITOr0 NPECTYMHbIM NyTeM

1. 3apanee ne obewanuvie npuobpemerue uiu coOblm UMyUecmed,
3a6€00M0 000bIMO20 NPECTYNHbIM NYyMeM, —

HAaKAa3bl8AI0MCSL ...

2. Te orce Oesinust, cogeputennvle:

a) epynnoti auy no npedsapumenbHomy c2080py;

0) 6 omHouenuYu Heghmu U NPOOYKNMOE ee nepepadomiu, asmomodu-
JISL UTIU UHO20 UMYUeCmed 8 KPYNHOM pasmepe, —

(n. «b6» 6 ped. Dedepanvroeo 3axona om 30.12.2006 2. Ne 283-D3)

3. Heanus, npedycmompeHuble 4acmsamu nepeol uiu 6mopou Ha-
cmosiueli Cmambi, CO8epULeHHbLe OP2AHUZ08AHHOLU SPYNNOU ULU TUYOM
C UCNONB30BAHUEM CBOE20 CAYIHCEOHO2O NONONCEHUS, —

HAaKa3618AI0MCS ...

OTHOCACH MO IEACTBYHOLLEMY YTOMIOBHOMY 3aKOHY K NPecTynneHn-
AM, coBepLuaemMbIiM B cd)epe 3KOHOMUYECKO [eATeNlbHOCTN, 3TN [ed-
HUA B KOHTEKCTE TEMbI Halllero NccnefoBaHnA BbICTYMakOT B KAYECTBE
0fHOro ms3 Hanbosnee HeraTMBHO 3HaUMMbIX BMAOB MOCArare/IbCTB Ha
AOKa3aTe/ibCTBa.

MpuobpeTas UK cObIBas 3aBEOMO [100LITOE MPECTYMHbIM NyTeM
VMYLLLECTBO, «MOMb3YsCh (Kak nucan ewe H. C. TaraHues, 4OCTaTO4HO
06LIMpHas uuTaTa M3 paboTbl KOTOPOro OyaeT NpuBeeHa YyThb HIKE)
naofamMmn NpecTynneHns», cyGbekT 3Toro, TeM CambiM, CKpbIBaeT OT
MPaBOOXPaHNUTENbHBIX OPraHOB 0CO6G0 3HAUMMbIE A PAcC/efoBaHMs
NPecTynneHns, B pe3ynbTate KOTOPOro 3TO MMYLLECTBO 06bITO, MaTe-
puasibHble 0OBLEKTBI.
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OHM xe:

BO-MEPBbIX, CaMn MO cebe B Cnyvae UX OOHAPYXXeHWUs Mmogsiexar
NPUOBLLEHMIO K YTONOBHOMY [e/ly B Ka4eCTBe BELLECTBEHHbIX [OKa3a-
TeNbCTB;

BO-BTOPbIX, UX OOHapy)KeHWe Yy finMua, COBEpLUMBLLErO MpPecTymn-
neHve (ecnm Bbl OHW He GblIN NPUOBPETEHLI UK CObITbI CYObEKTOM
paccMaTpyBaeEMOro [esHNs), «HanpsiMyto» CBA3an0 Obl ero ¢ PakTom
COBEpLUEHMS MPECTYNIeHUs, BbICTynasno 6bl B Ka4eCTBe BeCbMa Cepb-
€3HOr0 [J0Ka3aTeNbcTBa 00BUHEHUS;

B-TPETbMX, Ha 3TUX 0ObEKTaX B C/lyvyae CBOEBPEMEHHOIO MX OOHa-
py>XeHusi (ecnn 6bl OHW He BblNM NPUOGPETEHbI CKYMLLMKOM TaKoro
MMYLLIECTBA) MOI/IM OCTaTbCA CNedbl MPecTynHuKa (4aKTUIoCcKonmyec-
Kue, 61onormyeckmne, 040poI0rMyeckKue 1 T.n.), 4To TakxKe MOr/o 6bITb
YCMeLIHO MCMOb30BaHO A/15 ero N306/IMYEHNS.

VHbIMM cnoBamu, CyObeKTbl paccMaTpvBaeMbIX 34eCb AesHWIA
CKPbIBaKOT A0Ka3aTe/Ib,CTBEHHYIO MH(OPMaLMIO O NPECTYMIEHNSAX, TEM
cambIM M0 TEM WX UHBIM NPUYMHaM™ MocAratoT Ha Hee, YKPbIBAKOT ee
OT NPaBOOXPaHUTE/IbHbIX OPraHoB, BbICTYNAlOT B KaYeCTBE YKpblBaTe-
neii hakTa NPECTYNNeHUs, ABNAKOTCA «COyHaCTHUKaMK nocrne hakTax.

Ewwe B nocneaHein yetBept XIX Beka H. C. TaraHues nvcas, 4to
YKpbIBaTeNIIMY NPECTYN/EHNI SBSIOTCS Te, «KOTOPble, He UMes HU-
KaKoro yyacTusi B CaMOM COAESHWUM NPEeCTYNAeHUs, TOMIbKO MO COBep-
LLIEHU OHOTO 3aBefOMO Y4aCTBOBa/IM B COKPbITUM UM UCTPebeHnn
CllefjOB €ro, Wi >ke B COKPbITUM CaMUX NPECTYMHWUKOB, wiu makaice
3a6e00M0 8351 K cebe Wiy NPUHAIU Ha cOepedicenue, Uil Jce nepeod-
JU UIU npodaﬂu dpyzww NOXUWEeHHble UIU omHusimoie y KOZO-]ZM60, uiu
JHce UHBIM NPOMUBO3AKOHHBIM 00pazom dobvimbie ey (KYPCUB HaLLl.
— 0. b)Y

Kak BMA1M, CyLLHOCTb 3TOr0 BUAA NOCAraTeNbCTB Ha [oKa3aTe/bC-
TBa He M3MEHWUNACh 1 K HaCTOSLLIEMY BPEMEHN.

W TyT, aymaeTcsi, HeOOXOAMMO KOCHYTbCS ellle OAHON Npo6nembl,
ele OAHOro «OCTPOro» BWAA NOCAraTenbCTB Ha [OKa3aTenbCTBa, a
NMEHHO HedoHeceHUst 0 npecmynieHuuU.

173 B cBA3U C IMYHBIMW OTHOLUEHWSMM C SINLLOM, COBEPLLUBLLIMM NPECTYMNNEHME,
MO KOPbICTHLIM MOTVBaM Y T./.

174 Yno)eHue 0 Haka3aHWsX YronoBHbIX U ucnpasuTebHbIX 1885 roga / usgaHo
H. C. TaraHueBbIM. M3gaHne geBaToe, NepecMOTPeHHOe U AonosiHeHHoe. CI16.,
1898. C. 30.
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1.2. Hedornecenue o0 npecmynJjieHuu Kak nROCA2aMes1bCmeo
Ha 00KA3amesibCmeeHH Y0 UHPHOPMAUUIO

HeT HeobXo4MMOCTI CKOMb-NM60 MOAPOBHO 060CHOBLIBATL Hera-
TUBHbIE COUMasIbHbIE W MPaBOMPUMEHUTENIbHbIE MOCNEACTBUA COKPbI-
TVS| MHAOPMALIMK O FTOTOBSILLEMCS /I Y)Ke COBEPLUEHHOM NpecTyn/ie-
HUW (MM HECBOEBPEMEHHOTO €€ COOBLLEHNS). VI MOTOMY HeCnyYaiHo,
YTO YronoBHOe npaso Poccum BnioTh A0 YK P® 1996 r. gocTarovHo
no,cl,po6Ho 3TO AeAaHme onocpenosasio.

KpaTKuii MCTOPUYECKWiA 0630p OTBETCTBEHHOCTYU 3a HEJJOHECEHME O
NPecTyn/eHnn B yronosHoM npaese Poccum KoHua XI1X — Havana XXI BB.

Cratbsa 15 YnoxeHus... 1885 roga:

TpuxocnogenHvlMu K npecmyniieHuio NOYUMaromcs u me, KOmopule,
3HAB O YMBIULIAEMOM UNU YHCe COOEAHHOM NPEeCmynienul U umes 603-
MOHNCHOCTB 008ECHIU O MOM 00 C8€0eHUs NPABUMENbCEA, He UCHOIHU-
U cell 00s3AHHOCHU.

Ctatba 18 YK PCOCP 1922 roga:

Heoounecenue o cogepuwieHHoM uiu 20mossiuyemMcs npecmynieHuu
eneuem 3a coOOlU NpuMeHeHue mep CoyUaiIbHOU 3auumol cy0ebHo-UC-
npasumenbHo20 Xapaxkmepa Juldb 8 Cayudsax, CNeyudibHo YKA3aHHbIX 6
nacmosauwem Kooexce.

Ctatbsa 19 OcHoB yronoBHOro 3akoHogartesibctea CCCP:

Heoounecenue 0 00cmogepHo u38eCmHom 20mossauiemcs il cogep-
ULEHHOM NPEeCIyNIeHUlY 6lleuen Y20I08HYK OMEEMCMEEHHOCb JULLb 6
CAYUAsAX, CNeYUATLHO NPedyCMOMPEHHBIX Y2OI08HbIM 3AKOHOM.

Ctatba 190 YK PCPCP 1960 roga:

Heoonecenue 06 uzgecmHuix 0mosaUUXCs UL COBEPUIEHHBIX Hpe-
cmynienusx, npedycmompennvix cmamoamu 102, 103, 240, nynkmom
«8» (ymvluiieHHoe youticmeo), 117 vacmsmu emopou, mpemveti u yen-
eepmoil (usHacunosanue npu omsuarowux oocmosmenvcmeax), 125
uacmamu 6mopoi u mpemveli (NoOXuujeHue Yeio8exa npu Oma24arouux
obcmosmenscmeax), 126! (3axeam 3anoxcnuxos), 89 wacmsamu mpemoetl
u uemsepmoti, 144 wacmamu mpemoeti u uemsepmoui (Kpasjica npu omse-
yarowux oocmosimenvcmeax), 90 uacmsamu mpemweti u uemeepmoui u 145
yacmamu mpemvell U Yemeepmon (2pabesxic npu omsa4arouux oocmos-
menvemeax), 91 u 146 (pazooii), 92 yacmeio mpemoveil XuujeHue 2ocy-
0apCMBEHHO20 U 0OUeCMBEHHO20 UMYWECTNEd, COBEPULeHHOe nymem
NPUCBOEHUS UNU PACTPAMbl TUOO HymeM 310YROMPeOLeHUs CTTYHCeOHbIM
noaodcenuemM npu omsuaowux oocmosmenvcmeax), 93 wacmoro mpe-
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moell u 147 yacmovro mpemveti MOWEHHUYECMB0 NPU OMASYAUWUX 00-
cmosimenscmeax), 93! (xuwenue 20cyoapcmeeHHo20 i 001 ecmseento-
20 umyujecmsa 6 0cobo KpynHulx pasmepax), 173 uacmoio emopou, 174
yacmoio emopoil u 174" uacmoio eémopotl (noryuenue, oaua 83mKu u
NOCPEOHUYECBO 80 G3AMOUHULECMEE NPU OMALYAIOWUX 0OCOAmMENb-
cmeax), 1917 (nocsieamenscmeo Ha dicuzHb COmpyOHUKA MUTUYUY UL HA-
PooHo20 Opysicunnuxa), 213° (veon eosdywnoeco cyoua), 218" vacmsamu
6MOpoIl U mpemvell (Xuujenue 02HeCMpenbHO20 Opyaicusl, DOeBbIX Npu-
nacos i 83puléHbIX sewecms), 223 uacmvio 6mopoil (Hezarkonnoe npu-
obpemenue, Xpanenue, UCNONb306AHUE, Nepedaia Uiu paspyuleHue pa-
OUOAKMUBHBIX MAMEPUATIO8, eCllU OHU NOBEeKIU 2Ubeb H00etll UNU UHble
msidickue nocieocmeust), 223° (xuwgenue paouoakmugHbIx Mamepuanos),
224 yacmoro 6mopoll (He3aKOHHOe U320MosJleHue, NpUuodpemetue, Xpa-
HeHue, Nepeo3Ka UL NePechLIKA ¢ Yelblo cObIMA, d PAGHO HE3AKOHHbIN
CObIM HAPKOMUUECKUX 8EUeC8 NPU OMALUAIOWUX 0OCMOAMENbCMEAX,
224" wacmoio mpemuveil (Xuwjenue HAPKOMULECKUX 8elecms 0cob0 onac-
HbLM peyuousucmom u pazootinoe HanadeHue, a pagHo XuujeHue HapKo-
MUYeCKUX eujecmea 6 KpYynHolx pazvepax) Hacmosiwe2o Kooexca,
HAKA3bI8ACMCAL. .

Kak 1n3BecTHO, AeNCTBYOLLMIA YK 0TKa3anca OT yCTaHOBEHNS YTo-
NOBHOW OTBETCTBEHHOCTM 3a AaHHbI/ BUA NOCAraTe/bCTB Ha A0Ka3a-
TeNbCTBA, MPEPBaB TEM CaMbIM UCTOPUYECKYHD CBSA3b MeX/y BCEM pa-
Hee CyleCTBOBaBLUMM YTONOBHbIM 3aKOHOAATE/ILCTBOM Poccun (I'IO,EI,-
JINHHbIE NPUYNHBLI NPUHATUA 3aKOHOAATENEM TaKOro pelleHna Ham He
M3BECTHbI, 04HAKO MOXXHO NMPeanooXnTb, 4TO OHO ABU/TI0Cb peaKLl,VIeVI
Ha «cuHapom lMaenuka Mopo3oBa» (Ha30BEM €ro Tak), KOTOpbIM Lie-
NeHarnpaB/ieHHO 3apaXasiocb Halle O6LEeCTBO Ha MPOTSXEHWUW BCel
COBETCKO/ UCTOPWU CBOEr0 Pa3BUTUS) U He YUMTbiBas COBPEMEHHOE
3aKOHOAATENbCTBO GOMbLUMHCTBA 3apyBeXHbIX [EMOKPATUYECKUX FO-
CyapcTB.

K npumepy, 6 yeonosnom npage CILLIA camocmosmenvruviMu npe-
CMYNIeHUAMU NPOMUE NPABoCyOUsi CHUMAOMCs HeBOCHPEenamcmeo-
6anue (HeooHeceHue Uil NONyCmumenscmeo) geronuu (TAHKKOMY npe-
CTynfieHnto. — O. b.) u 6030epaicaniie wunu 0mrasz om npeciedo8anus 3a
Genonuio. Ilepsoe uz Hux 6 amMepuKaHcKol IOPUOUYECKOl aumepamy-
pe onpedensemcs credyiowum oopazom. «JIuyo, komopoe uoum, Kax
Opyeoe Yo cosepuiaent Qeronuro, Wil xHee 3Haem o mom, 4mo oHo ee
COBepUIUIO, U HE NPUHUMAEM Mepbl OIS 3a0EePAHCAHUS DMO20 TUYa UIU
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Jice K npedomepaweruro geronuu, oo K nepedave e2o 8 pyKu npago-
Cyousi, — BUHOBHO 6 CO8EPUIEHUL HEBOCPENIMCMBOBANHUS (eNOHUUY.

Yeonosuylo omsemcmeennocms 3a nedonecenue necem makdice
«mom, Kmo, 3Hasi 0 (PAKMUYECKU COBEPULEHHOU (DenoHuu, noonada-
owetl noo wpucoukyuio cyoos Coedunennvix [lImamos, ckpvisaem
MO U He coobuyaem o Mom, 4mo emy U38eCmHO, 8 BOIMONCHO KpAMKUe
CPOKU KAKOMY-TUOO CYyObe Ui Opyeomy JAuyy U3 YUcid epaircoancKux
U BOeHHbIX eracmeiy o,

JeTanbHo npoaHann3npoBas NMNOCMeACTBUA 3TOro A4 nNpaBonpume-
HUTeNbHOV NpakTuKK, B. B. TpyxayeB ybeantensHo 060CHOBas HEO6-
XO0AMMOCTb BOCCTaHOB/IEHNA yl'OfIOBHOVl OTBETCTBEHHOCTU 3a ,U,aHHbIVI
BN nocAraTesibCTB Ha A0Ka3aTe/IbCTBEHHYHO I/IH(*)ODM&LI,I/HO.

B 10 Xe BpeMA OH BblCKa3ast MHEHWE, YTO, TaK KaK B 06LL|.€CTB€HHOM
CO3HAHWN TEPMUH <HEJOHECEHUE» YCTORUMBO acCOLMMPYETCs C MoBe-
[EHNEM, 3aCNY>KVBAIOLLIM HETaTUBHOW OLLEHKMU, ero cNnefyeT 3aMeHNTb
Ha MOHSATNE «HECOOBLLEHNE». Ham 3TO NpeaIoKeHne NpeacTaBseTcs
CMNOPHbIM; 3TOT TEPMUH, Ha Hall B3rNnA4, HECKO/IbKO aMOpd)eH, «BANMN» N
NMOTOMY HECKO/IbKO «pa3mblBaeT» coUuna/IbHYH CYLLHOCTb 1 ONacHOCTb
PaccMaTpUBaeMOro JesHUs.

TakXe Mbl He MOXXeM COrnacuTbCs (06 3TOM YXKe rOBOPUIOCH BbILLIE)
C TéM, YTO YroslioBHYHO OTBETCTBEHHOCTb 3a HEAOHECEHME C/IEAYET Or-
PaHNYnUTb TAXKUMU N 0Cc000 THKKUMMN I'IpeCTyﬂﬂeHI/IFIMI/I176; HegoHece-
HUWE O HUX, lyMaeTCs, CneayeT paccMaTpuBaTh NNLLL Kak KBaU(ULN-
PYIOLLMIA NPU3HAK JaHHOTO NPECTYN/EHWS.

Mbl nonaraem, 4to, No o4yeBMAHbIM Ha TO NpnynMHam, CoBepLUeHHO
YMECTHbIM ABUTCA MUCKNOYEHME OTBETCTBEHHOCTWN 3a HEAOHOCUTESb-
CTBO O [IOCTOBEPHO M3BECTHOM (haKTe rOTOBALLErOCH WU COBEPLLEH-
HOro NpecTynneHna, He OTHOCALLETOCA K TAXKUM UNn 0C000 THKKUM
NPecTyneHnsM, Ans cynpyra uam 61M3Koro poaCTBEHHUKA LA, CO-
BEPLUMBLLETO MK NoAroTaBNMBatOLLLEr0 COBEPLUEHME NPECTYNNEHUA.
Takoii e UMMYHWTET, Ha Hall B3NS4, CnefyeT YCTaHOBUTb Ans KL,
KOTOPbIM 3TV CBEAEHNA CTa/IN N3BECTHbI B CBA3W C BbIMO/IHEHNEM NMI
CBOVX KOH(EeCCUOHa/IbHbIX 00513aHHOCTEN UM NPOJECCUOHANbHbIX
06513aHHOCTEA B Yro/I0BHOM Cy/I0MNPOM3BO/ACTBE (B YAaCTHOCTU, af|BOKa-
TOB, O YeM FOBOPUJIOCH PaHee).

5 Kpouiosa H. E., Cepebpsnnuxosa A. B. YronoBHOe NpaBo 3apy6exHbIX
cTpaH. M., 1998. C. 123-126.
176 Cm.: Tpyxaues B. B. YKa3. cou. C. 34-36.
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OpHako, No Hallemy MHeHWO, ummyHumem om Y20ri08HOU Om-
BEMCMBEHHOCMU 3d HEOOHECEeHUE He Q0NNCEeH PACNPOCMPAHAMbCS HA
cayyau, Koeoa HA36AHHbIM JUYAM OOCHIOBEPHO CHIAHOBUNMCS U38EC-
MHO 0 hakmax noo2oMmMagIUBAEMO20 MANCKO20 UIU 0COO0 MIANCKO2O
npecmynienus (0c060 noouepKHem: He yice COBEPUIEHHO20, 4 NOO-
2omaenueaemozo npecmynienus). Mbl NOHUMAEM BCHO CMOPHOCTb Y
npo6eMaTNYHOCTb 3TOro NPeAnoXKeHVs. Ho passe npegoTBpatleHne
TEPPOPUCTUYECKOTO aKTa, 3axBara 3a/I0KHWUKOB, «MPOCTOro» y6uiic-
TBa, PYroro TAHKKOro NPecTymn/eHns, 0 NoAroToBKe KOTOPOro A0CTO-
BEPHO CTAHOBUTCSA U3BECTHO /UL, 06/1aatoLLEMY YKa3aHHbIM UMMY-
HUTETOM, «HE nepeBeLlnBaeT™ B COLUUNa/IbHOM U — YTO HEMa/IOBaXKHO
— B HPaBCTBEHHOM OTHOLLIEHUW PUTOPUCTUYECKOE C/Ief0BaHKe onpe-
[eNeHHbIM gormam (B MPUHLMNWAILHON BEPHOCTU KOTOPbIX Mbl He
COMHeBaeMcs)?

MpuBeAEM TUMOTETUYECKNIA 3KCTPEMasbHbIA NPUMEP: NoA3aLLMT-
HbIA COOGLLLAET CBOEMY afjBOKaTy, YTO OH «3aKa3an» YOMINCTBO CBU/E-
TeNA, AAKOLLEro U306MYatoLLMe ero NnokasaHus, HaHan A1 Toro Kun-
nepa...

Jlebamol no smoti npobneme 6 cpede poCCUICKOU UHMENTULEHYUU
MPAOUYUOHHO GeUHbl; 00 UX HAKALE U XAPAKMePe MONCHO CYOUms no
credyrowetl becede uz «becosy @. M. JJocmoesckoeo:

«— Ecnu Ovl Kaxcowlil U3 HAC 3HAL O 3AMbIULTIEHHOM NOTUMUYECKOM
youticmee, mo nowen iy Obl OH OOHeCmu, NPed8UOsL 6ce NOCTeOCMBUS,
unu ocmancs ool doma, odxcudas cobvimuil? ...J{onecau 6wl U He 00-
Hecau? — Kpuknyn Bepxosenckuii.

— Pazymeemcsi, e 0oHecy! — KpUKHYI 8080€ CUlbHee XPOMOLL.

— U nHuxmo He Oonecem, pasymeemcsi, He OOHecen, — NOCAbIUAIUCD
MHoO2Ue eonoca. <...>

— Hy, a eciu Ovl 6b1 3HaMU, YMO KMO-HUOYOb X0uem Youms u oe-
pabumv Opy20co, 0ObIKHOBEHHO20 CMEPMHO20, 6¢0b 6bl Obl OOHECIU,
yeedomunu?

— Koneuno-c, Ho 6e0b 9mo 2padicoanckuii cayuaii, a mym 0OHOC No-
Jumuyeckutin'’’.

A NoToMy Mbl Mpegsiaraem AomnonHUTL YK cnegytoLleid crartbei,
KOTOpasi, Ha Halll B3NS/, AO/KHa ClefoBaTh 3a HOPMOIA, yCTaHaBIMBa-
IOLLIEI YrOMOBHYHO OTBETCTBEHHOCTb 32 3aBEOMO JIOXKHbIN [JOHOC:

T Tocmoesckuit @. M. TonH. cobp. cou. T. 10. J1., 1974. C. 317-318.
201



O. A. baes. H36pannvie pabomol

Cr. 306-1. HejoHeceHWe 0 NPecTyrnIeHnn

1. Hecoobwenue o 00cmogepHo uzgecmnom gakme 20moesaue2ocs
UIU COBEPUIEHHO20 NPeCTYNIIeHUSl — HAKA3bIBACTCAL. .

2. Hecoobujenue 0 00CmosepHo u36ecmHoM (paxme 20mosaue2ocs
MAHCKO20 UNU 0COO0 MAICKO20 NPECHYNLeHUS — HAKA3bIBACHICA. .

MpuMeuyaHue. Jluyo ne noorexcum yeoi06HO OMEENCMEEH-
HOCMU 30 HeOOHeceHUe O COBEPULEHHOM UL 20MOBAU eMCs npecmynie-
HUU e20 CYynpyeoM uiu ONUu3KUM poOCMEEeHHUKOM, 4 MaKdice eciu dmu
CBEOeHUs AU U38ECMHBL TUYY 6 CEA3U C 8bINOIHEHUEM UM C80UX KOH-
peccuonanbHbx unU NPOPEcCUOHANLHBIX 00A3aHHOCMEN 8 Y2OI08HOM
CYyOOnpou3800cmee, 3a UCKIOYeHUeM HeQOHeCeHUs: 0 OOCMOBEPHO U3-
BECMHOM (hakme 20MOBAUE20CS MANCKO2O UNU 0CODO MAICKO20 npe-
CMYNIeHUs.

TyT e OroBOPUMCS: HET HUKAKMX COMHEHWI, YTO B KaXKAOM OT-
[eNbHOM C/yyae HefJOHeCeHWs 0 NPecTynieHnn (Kak U 0 3apaHee He
06€LLlaHHOM YKpbIBaTeNbCTBE MPECTYMN/IEHWIA, O KOTOPOM FOBOPUIOCH
BbILLE) C/1IefOBATENIO W CyAY CnefyeT pasyMHO NOAXOANUTL K PELLEHNIO
BOMpPOCa 0 HEOBXOAMMOCTU 1 LieN1eco06pasHOCTY NPUBNEYEHNS AaHHO-
ro HeAOHOCUTENS K YTONOBHO OTBETCTBEHHOCTY.

Hanbonee pacnpoCTpaHeHHbIM BUAOM «COy4acTusi Moc/e pakTa»
— MPOTMBONPABHOIO NOCAraTeNbCTBa Ha A0Ka3aTeNbCTBEHHYH UHKOP-
MaLuo, COBEPLUaEMOro HenpoeccroHanbHbIMK YyYaCTHUKaMMN Yro-
NOBHOTO CYAOMNPOV3BOACTBA M MHLIMW 3aMHTEPECOBAHHLIMW B UCXO4e
Aena nmuamu, — ABNSeTCA TOT, KOTOPbI BbIHECEH B HAMMEHOBaHMe Crie-
AYHOLLEr0 Noapasaena HacTosLLero naparpada.

1.3. Ilookyn unu npumnydcoeHue Kk 0aue NOKA3aHUlL
USlU YKJIOHEHUIO 0m 0a4U NOKA3AHULL
AuUBGO HEnpPasuLbHOMY nepesooy

KpaTkuii nctopmueckuii 0630p OTBETCTBEHHOCTM 3a MOAKYM WK
NPUHYXXAEHWE K Aave MOKaszaHUA UM YKNOHEHWIO OT Aayn MoKasaHui
NM60 K HenpaswWILHOMY NepeBody Mo YrosIoBHOMY Npasy POCCUM KOH-
ua XIX — Hayana XXI BB.

Cratba 942 YnoxeHus... 1885 roga:

«...Te, komopovle CKIOHAM OPY2020 K JONCHOMY 3046€00MO C8Ude-
mejlbCKOMY noKasaHuio,

HAKAasvlearomcs Kak nodeoeopwuku K npecmynienuio...»
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Crartbsa 183 YK PC®CP 1960 roaa:

Tpunysicoenue ceudemens, nomepneguieco uiu 3KCnepma K oaie 8
cyoe ubo npu npouzso0cmee NPeosapumenbHo20 CiedCcmesusi uil 00-
SHAHUSA JIOHCHBIX NOKA3AHULL UTU JIOHCHO20 3AKIIOYeHUs, COBEPUIEHHOe
nymem yepo3vl YOULCMBEOM, HACULUEM, UCMPeDIeHUeM UMYUecmed
SMUX TUY UTU UX OTUSKUX, d PABHO NOOKYN CBUOemes, NOMEPNEeGULeZO
U IKCNEpma ¢ Yevro 0au UMU JLOHCHBIX NOKAZAHUL UTU JLOHCHO2O
3aKO4Yenus —

HAaKa3vbl8Aemcsi ...

Ctatbsa 309 YK P®. Nogkyn unn npuHyaeHne K gade rnokasa-
HUA Unn YKNOHEHWNIO OT Aayun nokKasaHuii oo K HernpaBuWibHOMY
nepesogy

1. Ilooxkyn ceudemens, nomepneguieco 8 Yeusix 0auu UM JTONCHbIX
NOKA3anutl 1ub0 SKCnepma, CReyuaiucma 8 Yeusix 0auu UMu J10HCHO20
3AKIIOYEHUs WU JIOHCHBIX HOKA3AHULL, d PABHO NEPeBOOYUKA C Yelblo
ocyujecmenenus UM HenpasuibHo20 nepesood. ..

2. [lpunysicoenue ceudemens, nomepneguieco K 0ade J0MHCHbIX No-
KA3aHUtl, KCnepma, CReyuaiucma K oaue J0#CHO20 3aKI0UeHUs Uil
nepesooyUKd K OCYUeCMBIeHUI0 HeNnpAasUibHO20 nepesood, d PAasHO
NPUHYIHCOEHUE VKAZAHHBIX JUY K YKIOHEHUIO OMm 0auu NOKA3AHUl, CO-
EOUHEHHOe C UWAHMAICOM, Y2PO30U YOUlicmeom, npudUHeHuem epeod
300P0BbIO, YHUYMONCEHUEM UTIU NOBDENCOCHUEM UMYUIeCMBA SMUX JIUY
UNU UX ONUBKUX...

3. Jlesnue, npedycmompentoe 4acmvio 8Mopotl Hacmosuel cma-
Mbll, COBEPUIEHHOE C NPUMEHEHUEM HACUNUS, He ONACHO20 OJisl JHCUZHU
UNU 300POBbSL YKA3AHHBIX JUY...

4. Jleanus, npedycmompenuvle 4acmsamu nepeol ui 6mopotl Ha-
cmoswell cmamovil, COBEPUICHHbIE OP2AHUZ08AHHOU 2pynnou aubo ¢
npUMEHeHUeM HACUNUSL, ONACHO20 OIS HCUZHU UTU 300PO8bA YKA3AHHBIX
uy...

Cpasy 3amMeTVM, YTO [AaHHbI BIA NOCAraTeNbCTB Ha A0KasaTesbC-
TBEHHYH MH(OPMaLMI0 «reHETUYEeCKN» 6/IM30K K paHee pacCMOTPEH-
HbIM TaKUM UX BMAAM, KaK NPUHYXXAEHVE K fave NnokKasaHuin u gasnb-
cUUKaLms foKasaTenbCeTB, CyObeKTamy KOTOPbIX SBASOTCA npodec-
CVOHa/IbHbIE YYaCTHUKW YTOIOBHOTO Cy0NPOU3BOACTBA, Yallle BCEro
— COTPYAHMKM OPraHoB Yron0BHOIO NpecneaoBaHns®’,

178 X0T4, KaK npaBw/o, OHW UMEIOT, KaK rOBOPUTCA, MPOTUBOMOJIOKHbIE 3HAKM
B/NSHMS HA UCXOL, YTONOBHOTO Aena.
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B T0 >e BpeMsi nepeyeHb Cnocob0B NocAratTesibCTB Ha JOKasaTe/lb-
CTBEHHY MH(OpPMaLMI0 M [0Ka3aTeNbCTBa B MPUBEAEHHON CTaTbe
YK, 0THOCUTENIbHO YKa3aHHbIX B paHee NpoaHasM3nMpoBaHHOM Ancno-
3uumy cT. 302 YK, SONOMHEH TakUM, Kak «MOAKYM», a «TPafuLMOH-
Hble» CNOCO0bI MPUHYXKAEHMS NepeyuncneHbl 6on1ee «Apo6HO»: yrpo3a
y6UICTBOM, Yrpo3a U NpUMeHeHUe HacuNnUs pasNYHOW CTeneHu TH-
XECTU, N T.N.

MepeyeHb 1L, Ha KOTOPbIX MOXET 0Ka3blBaTbCs MPOTUBOMPABHOE
BO3AeMCTBUE, JOMO/HEH (MO OTHOLLIEHWHO K ¢T. 302) thurypoii nepesoj-
YMKa, Ha KOTOPOro OHO MOXET 6blTb HampaB/eHO «C Lie/Ibl0 OCYLLeCT-
BNEHWNS UM HEMNpaBUIbLHOIO NepeBogax».

BHOBb nofyepkHeM (3TO MOMIOXKEHME paHee YXe Heo4HOKPaTHO
060CHOBbLIBA/IOCH), YTO JaHHOE MPOTMBOMNPABHOE AesiHWE NOCAraeT He
Ha [10Ka3aTe/IbCTBa Kak TakoBble (OHO YYMHSAETCA He CyObekTaMun Jo-
Ka3blBaHWf), a Ha [0Ka3aTe/lbCTBEHHYHO MH(OpPMaLMio, 06pallasch K
KOTOPOM, CrefoBaTe/lb UK CyL BbIHYXAEHbI (DOPMUPOBATL HEJO0CTO-
BEpHble B CYTW CBOEN fioKa3aTenbCcTBa. A NOTOMY CyObekTaMun coBep-
LLIEHMA TaKOro nocArareNnbCTBa Ha foKa3aTe/IbCTBEHHYH0 MH(opMaLuio
BbICTYMaKOT /t06ble 3aMHTEPeCOBaHHbIE B WMCXO4e YrofIOBHOIO Aena
nuua (nogo3pesaeMble, 06BMHAEMbIE) 1 UX OTAE/bHbIE NPEACTaBUTENN
(CkaxeM, poACTBEHHUKM 1 6/M3KMeE NnLa, YToI0BHO-NpaBoBas cyabba
KOTOpPbIX 3aBUCUT OT NOKa3aHWn Ha3BaHHbIX B 3TOM CTaTbe CyObLEKTOB,
061afatoLWMX [OKa3aTe/IbCTBEHHON MH(opMaLyein). B To e Bpems,
3aMeTuM, 4To (Kak 3To OydeT fasiee NMpPounNCTPUPOBaHO NPUMEPOM
13 NPaKTUKK) 3TO He UCK/IHOYAeT BO3MOXHOCTU COy4acTus U CyObeKTOB
[0Ka3blBaHUA B COBEPLLEHNN PacCMaTpPrBaeMOro NpecTynieHuns.

Ham nenounsmna nocuxa 3aKOH00ame]lﬂ, He 6KJloYusuieco 6 4ucio
JUY, HA KOMOPbLX MOJHCEM OKA3bl6ANbCA NPOMUBONPABHOE 603061107116”6
C Yéibio I’lptuDfC()eHuﬂ K oaue nokazanull uiu YVKJIOHEHUs om 35moeo, no-
003pesaemo2o u obsunsemozo. NpakTka yoeanTenibHO CBUAETENNbCTBY-
€T, YUTO Ha HUX TaKOBOE BO3AENCTBYE 3aMHTEPECOBaHHbIMU nnLaMu (MX
npeacTaBUTENSMIN) HaNPaBNAeTCs He MeHee YacTo M aKTUBHO, YeM Ha
CBUAETENEN UM NOTePNEeBLUNX, & TeM 60/ee 3KCMepToB, CreLmMaIncToB
1 NepeBoAUMKoB. O6bIYHO Lie/lb TaKOro NOCAraTeNbCTBa 3aK/IH4aeTcs B
«y6exaeHn» Mof03peBaeMoro/06BMHAEMONO K COKPbITUIO Y4acTus B
COBEpPLUEHUM NPeCTYN/IeHNs OnpesesieHHOro mua, N1Mbo B npeymeHb-
LUEHUW ero posn B NPeCTynseHnn, mbo, HakoHel, B HEO6XO4MMOCTI
CO30aHNA CrefjoBaTe/IeM Ha OCHOBe TOW MH(OpPMaLK, KOTOPYHO B pe-
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3yNbTare BO3ZAENCTBUS OH eMY COOOLLWT, JOKa3aTe/lbCTBa NPUYacTHOCTM
K COBEpLUEHVIO MPEeCTYMN/EHNs HEKOro Orpese/ieHHOro/Hen3BeCTHOro
nvua. A NoToMy Mbl, Kak v psaf Apyrux aBToposl’, nonaraem HacyLLHO
He0BXOAUMBIM dononHums nepeueHs auy, Ha KOMOPbIX 603MONCHO OKd-
3aHuUe 8030eUcCmeus ¢ Yeinvro u C}’lOCO6a/l/lM, YVKA3aHHbIMU 6 0ucn03m;uu
cm. 309 VK, nooospesaemvim, 008UHAEMbIM U UX OTUZKUMU.

K coxXaneHuto, B COBEpLLEHME TaKMX MOCAraTe/bCTB Ha [oKa3aTe/lb-
CTBEHHYIO MH(OpMaLMIO, KaK MoKa3blBaeT NPaKTuKa, BCe Yalle BOB/e-
KaroTcs afBoKaTtbl. /1 paHee Takoe, Kak roBOpUTCA, MMeNo MecTo. B Ha-
CTOsILLiEE XKe BPEMS Takoe BO3AENCTBME NOMYYMNO0 AOCTATOYHO LUMPO-
KOe pacrpocTpaHeHue.

3amemum, nonymuo, umo, 3auacmyio, npu 3mom Hedobpocosecni-
Hble aosoxamol OJis «rezcaniuzayuuy marKkoco 8030elCmeust Ucnoib3yrom
npeocmasnennyto um cm. 86 VIIK 6ozmoocnocms «Ha onpoc auy ¢ ux
coziacusay, 6 ceA3Uu ¢ omum HaAm npedcmawmemcn ua/lecooﬁptwnoﬁ
muiamesibHaA npopaﬁomm 3aKono00amesniem KOppEeKmHOo20 npaesoeo-
20 mexanuima onpoca aA060KaAmom Wiy C ux cozaacusay, eciu He uc-
Kaodarouwezo 6 yejiom, mo ceoéﬂu;eeo K MUHUMYMY 603MOICHOCIMU ao-
60KAMO6 OKA3aHUus HA onpawtueaemvlx uMu iUy nmaxkoco 8030elcmeusl.

Jluuno nam 6 HacmoAwee epem: npedcmaeﬂﬂemc,q maxKkmu4ieckKu
1/!6/160006pa3HblM o6pau¢el-me a0B80KAMO8 npu 603HUKHOGEHUU Heobxo-
oumocmu 6 ycmaHoeleHuu u onpoce Jquy K yciyeam 4acnHsvlx oemex-
mueoes, ocyuiecmeiAarouux ce6oio 0esmenbHOCMb HA OCHOBE COOMBEN-
cmeyruieco 3aKoHa U Hecyuux 3a Hee npe()yCMompeHHyio um omeeni-
CMBEHHOCMb.

Bpsg v npy 3TOM aBOKaThl NPMOEratT K HaCU/IMKI0 KakK TakoBO-
My. VM 6onee CBONCTBEHHO MHOE: NOAKYM, LWaHTaX, Yrposbl v Apyrue
MHTENNEKTyasIbHble» CrMOCOObl MOCAraTeNlbCTB Ha [OKA3aTe/IbCTBEH-
HYH MHopMaLmIO.

Tak, No AaHHbIM, NprBoAMMbIM E. . 3aMblIHBIM, HeNpaBoMepHas
[leATeNIbHOCTb afBOKATOB B pacCMaTpMBaeMOM Hamm OTHOLLEHUM B 16 %
C/ly4aeB CBOAWMACL K YroBopam, B 51 % — K NPeL1oKeHN0 OnpeaeneH-
HbIX BbIFOZ UM NMOKPOBUTENLCTBA, B 27 % CNnyyaes — K yrposam*®.

179 Cm., Hanpumep: Tpyxaues B. B. TpecTynHoe BO3L4e/CTBME HA AOKasaTeslb-
CTBEHHYO MH(opmaumto. BopoHex, 2000. C. 32-34.

180 CM.: 3amoinun E. H. Y4aCTHUKW YrOMIOBHOIO Npouecca U MHble Nnla Kak
CyOBLEKTbI MOCTKPUMUHANBHOTO Bo3aelicTeus // ObLyecTso 1 npaso. 2008. Boin. 4
(22). C. 267.
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OfHUM M3 OCHOBHbIX [0Ka3aTeNnbCTB MPUYACTHOCTU I K COBEpLLEHNIO
npectynneHuns (B hopme opraHm3aLumn) SBAANUCH NOKa3aHUA 0 TOM UCMO/HK-
Tena npectynneHns Y. O6a 06BNHAEMbIX COAEPXKANNCh MOA CTPAKEN, MpuyeM
Y. 3aWmiLan agBoKar «rno HasHauYeHNH.

Ha ogHOM 13 LONPOCOB Y. COO6LLUMA CNEA0BATENIO, YTO HECKO/bKO [HEl
Ha3aj ero Bbl3Bas Hekuii agBokatT M., NpPeACTaBMBLUMIACA ero 3alyTHUKOM,
C KOTOPbIM, OAIHAaKO, HU OH, HW, KaK eMy WU3BECTHO, ero POLCTBEHHUKM COINa-
LUEHMS O 3awmMTe He 3aknodanu. M. ctan yb6exaatb Y. 0TKasaTbCs OT CBOMX
nokasaHwin B oTHoWeHuK [, 06elas B3aMeH nepegarb XKeHe 0OBUHSEMOro
6OMbLUYI0 AEHEXHYIO CYyMMY.

MpoBepka 3TMX MOKa3aHWiA Y. MOHOCTLIO MX NogTeepania. Agokar M.
NpesLoCTaBwi B COOTBETCTBYHOLLEE NOAPa3AeNieHne CneSCTBEHHOIO 130n9Topa
opzep 06 OCyLLEeCTBAEHNN UM 3aLLMTbl Y. HA OCHOBAaHWM COrnaLleHus (B topu-
[MNYECKOI KOHCYNbTaLWM ero He MMEIoCh, 0 YeM CcrefoBarenieM Oblia UcTpe-
60BaHa COOTBETCTBYHOLLAA CrpaBKa). PaKT BCTPeUn 3TOro aABokara ¢ Y. nog-
TBEPXKJA/ICA U3bATLIM C/IefloBaTeNIeM 13 U30/1ATOPa «Ta/lOHOM Bbl30Ba». XKeHa
Y. nokasana, 4To agBokara M. oHa He 3HaeT 1 cornalleHns Ha 3awuTy UV ee
MYXa C HUM He 3aK/04anoch.

Mb! CTOMb NOLPOGHO MPUBEN 3TOT MPUMEP NOTOMY, YTO, paspeLuas
MPOBEPOYHbI MaTepuan no AaHHoMy (akTy, CnefcTBve 0Kasaioch B
«MpaBOBOiA 10BYLLKE». C 0AHOIN CTOPOHbI, aABOKaT M. He SIBNSCA NALOM,
Y4aCTBYIOLLMM B AieNie B Ka4eCTBe 3aliMTHMKA, a NOTOMY He MOr 6biTb
npu3HaH Cy6beKTOM 0TBETCTBEHHOCTM Mo cT. 303 YK; ¢ gpyroii — gelic-
TBYIOLLMIA YTOMOBHBIV 3aKOH, Kak CKa3aHo, He MpeLyCcMaTpuBaeT OTBETC-
TBEHHOCTM 3a MOAKYN 0OBUHSEMOrO B LIEMIAX Aa4u UM NIOKHbIX MOKasa-
HWiA, B CBA3K C Yem M. He NOANEXMT OTBETCTBEHHOCTM MO CT. 309 YK,

Oc060 cneayeT NogYepKHYTb, — 1 3TO CreLManbHO OTOBOPEHO B Y. 4
aTol cTaTbk YK, — UTO AaHHOE NOCAraTe/lbCTBO MOXKET ObITb COBEpLLIE-
HO 1 rpynnoi nny,. OAHAKO HaM OCTAeTCA HEMOHATHBLIM, NOYeMy 3aKo-
HofaTe b BeAeT B HEll peyb 0 COBEPLUEHUN NOAKYNa WY MPUHYXAEHUS
K fave nokasaHuii (YKNOHEHUW OT TOr0) NNLWb opeanuzosannoil TPYN-
MoW, HO He OMOCpPe0Ba BO3MOXXHOCTb COBEPLLEHUS 3TOr0 NpecTyne-
HWA rPyNnoi No npesAsapuTe/IbHOMY CroBopy?'82

181 MpeacTaBneHWe cnefoBaTens, K KOTOPOMY Obifiv NMPWUIOXKEHbI KOMWUK yKa-
3aHHbIX BblLLE JOKYMEHTOB, MOKa3aHUli Y. N 06BSCHEHWS €ro XeHbl, 06yC0BUIN
pewleHve CoeTa Manatbl agBOKaTOB 0 MpMBAEYEHUN M. K AUCLMNANHAPHON OT-
BeTCTBEHHOCTMW. (Cm.: Matepuanbl CKI1 no BopoHexckoit o6nactu. 2009 I. Yr.
feno Ne 08808007.)

182 HanomHuM, uTo cT. 302 YK B HacTosiLLee BpeMs BOOOLLE He npeaycMaTpu-
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B 10 >xe Bpems Npy onvcaHnm KBannuumpyoLwmx NpU3HaKkoB MHO-
rMX VHbIX NPecTynneHnii (Hanpumep, Kpaxu, rpabexa, pasbos u 1.n.)
3aKOH 3TW NPU3HaKN pasrpaHnymMBaeT AOCTaTOYHO OTYeT/IMBO. Ho He
MeHee 4acTo, YeM MpU COBEPLUEHUM 3TUX NPECTYNNeHWN, NpeaBapu-
Te/bHbIA CrOBOP MMEET MeCTO 1 B NOCAraTe/IbCTBax Ha jokas3are/bCTBa
M0 YroNoBHbIM fenam.

MoTepneBwas lMaH4eHKO omo3Hana Kybpaka Kak ML, COBEpPLUMBLLEE
BMeCTe C pyrumu orpabneHune ee KBapTupbl, U NMOATBEPAMSIA CBOU NOKa3aHUs
Ha 04HOI cTaBke ¢ Kybpakom.

Uepes HEKOTOPOe BpeMs 3aMeCTUTe/b Haua/ibHUKa CeSCTBEHHOIO OTAe-
neHns Kupnyek ¢ Uenblo hanbCcuukalmm [oKasaTebCTB N0 Yron0BHOMY
Aeny Ans nonyveHns 0CHOBaHW ANs OTMEHbI Mepbl MPeCceyeHns — 3aK/oye-
HWS Nog, CTpaxy M 0cBObOXAeHMA Kybpaka OT YroN0BHOI OTBETCTBEHHOCTH,
BCTYMWJ1 B MPECTYMHbI CroBOp C afBoKaToM LLINTOBbIM, OCYLLEeCTBAABLINM
3awmTy Kybpaka.

Kunpuuek BbizBan lMaHyeHko B nomewleHne YBU, rae LLuTtoBs, peicTeys
Mo efyHOMY YMbICNY 1 CroBopY ¢ Kupruekom, oKasan NcuMxonornieckoe Aas-
neHve Ha lMaHYeHKo 1 3aCTaBW/l ee N3MEHUTbL CBOM MepBOHaYasIbHble NMOKa3a-
HWs, 06eLLlas BOSMECTUTb el MPUYMHEHHbIRA YLlep6. Kupruek M3rotoBua He
COOTBETCTBYIOLLMIA fIE/ICTBATENBHOCTM NPOTOKON Aonpoca MaHueHKo, BHeCs B
Hero 3aBefjOMO JIOXHble CBEAEHUA 0 TOM, YTO MPU NPOBESEHNN OMO3HaHKS OHa
AK0ObI OLIMBOYHO yKa3ana Ha Kybpaka, KOTOporo He 61710 Cpeamn L, coBep-
LUMBLUMX HanafeHve Ha ee KBapTupy. OKasbiBas Ha [MaH4YeHKOo ncuxonornyec-
Koe [aBfeHvie, yoexpas ee, UTO MOCKO/bKY Ae/0 BEeAeT OH, eil Heuero 605Tbecs
OTBETCTBEHHOCTM 3a M3MeHeHMe NokasaHuii, Knpuyek 3actasun ee nognucarb
CthanbCMnLMpOBaHHbIA MPOTOKON AOMPOCa U NPUOBLLMA ero K MaTepuaiam
YrO/I0BHOTO fiena. B pe3ynbTare coBepLUeHHOI cnefoBatenem hanbcugurkalmm
[0Ka3aTeNbCTB B OTHOLLEHUM Kybpaka (KOTopblii 6bis1 paHee He3akoHHO Kupu-
UEKOM OCBOOOXKAEH M3-N0J CTPaXKW) CY/, BbIHEC OMpaBaaTe/bHbIVi NPUroBopes,

Henb3s He 3aMeTUTb, YTO UMEHHO MPUHYXKAEHE K fadye NoKasaHwii
WM YKNOHEHWIO OT Aauun NOKasaHWiA, CoBepLUaeMble FPynnoii nuL no
npeaBapuTeNIbHOMY CroBOpY, Yallie, YeM YUMHSEMOE OfHWM JALIOM,
NPUBOANT K Hambonee TSXKKUM MOCNEACTBUSM, BMIOTb [0 Y6UIACTBA
noTepnesLLero. MoATBEPANM [AaHHbI TE3UC HECKOMbKUMU NpUMepamMi
13 Cyae6HOI NPaKTUKM.

BaeT KaK KBa/muumpyoLee 06CToATeNbCTBO FPYNMOBOI XapaKTep COBEpLUEHNS
NpeayCMOTPEHHOIO B Held fesHNS.

18 Cm.: OnpepeneHue CyaebHol Konneruu no yronoBHbIM aenaM BepXoBHO-
ro Cyna P® ot 31 anBapa 2005 r. Ne 69- O05-1. URL: http:www.terentevsky.ru/
up6/10_4.html
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PaboTas BocnuTaTenem B NPUEMHWKe-pacnpesennTene 41 HeCOBEPLLEH-
HONETHMX, MaluTakoB NO3HAKOMMWICA C HECOBEPLUEHHONETHUM KOHOHOBBIM,
1981 rofa poxaeHus, B OTHOLLEHUM KOTOPOro B ceHTAbpe 1995 . oH odop-
MW/ OMEKYHCTBO, MOC/Ie Yero OHW CTaiu NpoXuBaTb BMecTe. KOHOHOBbIM
1 pekabpst 1997 r. COBMECTHO C APYrM HECOBEPLLEHHONETHNM ObINo CoBep-
LUEHO NPeCTYMeHne, Y OH MPUB/EKAICS K YTOMOBHOW OTBETCTBEHHOCTM MO
4. 4 cT. 111 YK P®. IMpu paccmMoTpeHnn gena B Cyfe OfHVM U3 CBUAETenei
6b1/10 yKa3aHo, YTO OYeBMALAMI NPeCTynieHns 6b11n Py6LoB 1 AHAPVSIHOB,
B CBAA3U C YeM fe/10 ObII0 OTNIOKEHO A5 BbI30Ba UX B CY[ B KAYECTBE CBMAETe-
neit. MpucyTCTBOBaBLUMIA B Cye6HOM 3acefjaHn B KaYeCTBe 3aKOHHOIO Npej-
CTaBUTE/IS HECOBEPLLEHHONETHErO NOACYAMMOro MalLTakoB peLUmnsi CKNOHUTb
yKasaHHbIX /UL, K Aadve NI0XKHbIX MOKas3aHWin 0 BbI30Ba UX B CYA B Ka4ecTse
cBuaeTenein. 3Hasa 0 ToM, 4To Py6L0B U AHAPUSHOB SBAAKOTCA uuamy 6e3
OnpeAesieHHOro MecTa XXM1TeNbCTBa M 00UTAIOT B MofBasie UX foMa, MallTakos
pacckasan 0 cBoux HamepeHusax KoHoHoBy. MonyuwmBs ero cornacuve, 8 anpens
1998 r., nocne 18 yac., MawTakoB 1 KOHOHOB CMyCTUAMCL B MOABas LOMa
Ne 74 no yn. FanknMHCKol I. Bonorgpl, rae 06Hapy»xXunm cnawymMm Py6uosa u
AHJpUsHOBa. MaluTakoB CTa yroBapmBaTb UX ABUTLCA B CYA U AaTb JIOXKHbIE
MoKasaHusi 0 TOM, YTO MOTEPNeBLUMX 136U He NMOLPOCTKU, & HEM3BECTHbIE
MY>KUVMHBI, Ha 4T0 Py6L0B 1 AHAPWSHOB OTBETW/IM OTKA30M, 3asiBMB, YTO €ro
CblH 3a MpecTynneHve GyaeT HakasaH. Mocne 3Toro MaluTakoB, BnagetoLLmnii
npriemMamu BOCTOYHbIX eAMHOBOPCTB, CTan 13bmBaTb Py6LioBa 1 AHAPUSHOBA,
HaHoCA yfapbl pyKamu 1 HOramm B pas/iMyHble 4acTu Tena, coun nx ¢ Hor. 3a-
TeM OH nonpocwa KOHOHOBA AepyKaTb MOTEPMEBLUMM PYKM, & CaM C NOMOLLbH0
LUHYpa 1 BEPEBKM CBA3a/1 UM PYKU U HOTU 0COObIM CMOCO60M, NPUBELS TaKUM
06pasom Pyb6uoBa n AHAPUAHOBA B 6ECNOMOLLHOE COCTOSHIE 1 NMOHYXAas UX
[aTb NOXHble NoKasaHNs.

BHOBb NOMyuMB OTKa3 W Xeflas CKPbITb COBEPLUEHHbIE MPECTYMNEHNS,
Mawutakos pelunn youTs notepneBLimX. C 3TON LeNbio OH CTan HAHOCUTL UM
yaapbl HOXKOM, a KOHOHOB B 3T0 Bpems yoexxan'®,

Beuepom 8 mntons 1999 1. k [leHncosy HO. A. npuLuam rocty — Muxaiinos, Cy-
BopoB V1. H. 1 iBe HeyCTaHOB/EHHbIE XXeHLWMHbI. OHM Havav pacnmearb CNnpT-
Hble HaMUTKW, BbIXOAUTb Ha Oa/IKOH KypuTb U LWYMHO BecTu cebs. Mexay [e-
HWCOBbLIM M MPOXXMBABLUVIM 3TXKOM Hibke CTONSPOBLIM Ha 3TOM MOYBe BO3HMK/IA
ccopa. [ns BbISICHEHWS! OTHOLLEHWIA [eHncoB npuilen B keapTupy CTonspoga,
OHV «CLENWUINCB», HO X pasHsn Muxaiinos n CyBopoB. 3aTem [leHMCOB Npu-
6exxann K CTONAPOBY C HOXOM B PyKe, HO NOMacTb K HEMY B KBapTUPY He CMOT.
Mocne atoro CTonspoB C PbIKOBLIM M HEYCTaHOBNEHHbLIM NLOM MOAHANNCH K

18 MocTtaHoBneHme Mpe3nanyma BepxoBHoro Cyama Poccuiickoii deaepauum
oT 25 ntons 2001 r. Ne 534n01. locTyn 13 crnpas.-NPaBOBOi CUCTEMbI « KOHCY/b-
TaHTI11H0C.
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[leHNCOoBY, HO MOCNEAHEr0 N3 KBapTUPbI He BbIMYCTUAM, a Muxaiinos n CyBopoB
YCNOBUANCD, YTO [eHncoB npuaet K CTonsaposy U3BMHATLCA YTPOM. 9 nions, He
foxpaswmcs JeHuncosa, Ctonapos, PbikoB 1 [BaHOB nogHAnUCL K [eHncosy
1 Mexgy HuM 1 CTONApOBbLIM BO3HUKNMA ccopa. CTOIAPOB NP 3TOM HaHeC emy
HEeCKO/IbKO YapoB KynakoMm ro nvuy. [eHucos FO. A. cxearuics 3a HoxX. Ctons-
POBY YAa/10Ch NEPEXBATUTL 3TOT HOX U MPUYUHUTL [IeHVCOBY HEMpPOHMKaroLLee
KONOTO-pe3aHoe paHeHve B 06/1aCTW rpyau, NoB/eKLlee KPaTKOBPEMEHHOE pac-
CTPOIACTBO 340P0BbS. B 3TOT MOMEHT VIBaHOB OTKPbITO MOXUTWA 21 BiAeoKacce-
Ty Ha 06Lwyto cymmy 210 py6., NprHaANeXXaBLUYH NMOTEPeBLUEMY.

Mo faHHOMY cnyyaro [leHMcoB 0bpaTwics B MUANLmi0. Bbino Bosbyxae-
HO YrONOBHOE [eN0 No cTarbe 0 pa3boliHOM HanafeHun. CTonspoB, PbIKOB U
VBaHOB, 3Has 0 TOM, 4TO [leHMCOB fan 1306MYatoLLme NX NoKasaHus, CTanm
MCKaTb BCTPeun ¢ HMM. 22 aBrycta 1999 r., no3gHo Houbto, PbIKOBY yaanochb
HainTn noTepneswero [eHncoBa 1 nNpuBecTy B KBapTupy CTonspoBa. Tam
Cronsapos 1 PbikoB, yroLas [leHncosa CnMpTHbLIM, NMOMbITA/INCL CKIOHUTL €ro
K M3MEHEHMIO NoKa3aHwid. eHncos noobelan Hanucarb 3asBneHune, «obner-
yaroLLiee MX Y4acTb», U PbIKOB yLUeN AOMOWA. [eH1COB, HaXOAMBLUWICA B CO-
CTOSHWM CU/IbHOTO OMbAHEHWA, OCTAJICA CNaTb Tam Xe. Y TPoM PbIKOB npuLLen,
roc/ne Yero rnpojo/mKuIach COBMECTHaA NbsHKa. B xoze BbiNMBKK [eHNCOoB,
M3MEHMB CBOIO MO3NLIMIO, CTan YTBEPXAaTb, UTO OH BCe paBHO UX (PbikoBa K
Cronsiposa) nocagut. Torga CTonspoB 1 PbIKOB NONbITAINUCL CKIOHUTL €ro
K M3MEHEHWIO MOKa3aHWi cunoil. OHW HaHec/ M eMy MHOXEeCTBO YAapoB Ky-
Nnakamu 1 Horamy o pasHbIM 4acTAM Tena, B TOM YWC/E MO TO/I0Be U NLLY,
CO3HaBas, 4To OT TaKWX YAAPOB MOTrYT HaCTYNUTb MOC/EACTBUA, ONacHbIe /14
XWN3HW. CBOMMM AEACTBUAMY OHU MPUUUHIAN [LeHNCOBY 3aKPbITYHO YepernHo-
MO3rOBYHO TpaBMy B BMe NepenoMoB KOCTeli 0CHOBaHMA Yepena, KOCTel nnua
— TSKKMe TeMeCHbIe NMOBPEXAEHWS, NMOC/e Yero C Lie/blo A0BefeHNs YMbICna
Ha yOuiACTBO NOTEPNEBLUErO 4O KOHLA, 3aAyLUnv ero 6enbeBoli BEPEBKOA'®,

Bynyun ybexaeHbl B TOM, YTO NpeaBapuTesibHbIA CroBop Kak opma
COy4acTVsi MpW COBEPLLEHUM pacCcMaTpyBaeMblX MPECTYNeHniA gocTa-
TOYHO LUMPOKO pacrnpoCTpaHeH U1, Kak Npasuio, BfieYeT 3a co60li Hambo-
Nlee TAXKME NOCNeACTBUSA, Mbl NpeaiaraeM U3NoXnTb u. 4 cm. 309 YK 6
cnedyroweti pedakyuu. «/lesnus, npedycmompennvle 4acmsamu nepeou
UU 6MOPOLL HACMOAUCU CMAMbU, COBEPUICHHBIE OP2AHUZ0BAHHOU 2PYN-
NOU, ePYNnol 1y no NPeosapumenbHOMY c2080py aubo ¢ npUMeHeHuem
Hacuausl, onacrHoco OJ151 HICUBHU UL 3()0p08b}l VKA3AHHbLX TUYN».

Ham npeacTaBnsieTcs B BbICLUEN CTEMNEHMN 3aCNYXKMBAIOLLE BHMa-

18 MocTaHoBneHwe Mpe3nanyma BepxosHoro Cyaa Poccuiickoin ®eaepaumm ot
18 pekabps 2002 r. Ne 1072n2001. JocTyn 13 crpas.-NPaBOBOi cucTeMbl «KOH-
CynbTaHTI0C».
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HMA no3unumst BepxoBHoro Cyaa P® no npobneme BO3MOXHOCTW Ha-
CTYN/IEHWNS YrOMOBHOW OTBETCTBEHHOCTU 3a NMPUHYXAEHME K Jade no-
KazaHWii UNK1 YKNOHEHWe OT TOro, OCYLLECTBISIEMOe A0 BO30YXXAeHUs
YronoBHOrO Jena.

CyTb ee BMAHA U3 NPUBOAUMON HMKe (habyribl KOHKPETHOIO YronoB-
HOro gena.

K. npu3HaH BMHOBHbIM B YouiicTBe cBOero cbiHa K.P. n O., B NpuHyx[e-
HUK A. K fla4e NIOKHbIX MOKa3aHW 1 K YKIOHEHWIO OT Ja4un NoKasaHWii coeam-
HEHHbIM C YrpO30i YOUIACTBOM, a TakXKe C NPYMEHEHVEM HACWUAUS, OMACHOro
[N191 ee XXW3HW U1 3[40POBbA.

V3meHsis B KaccaumMOHHOM MOpsiike AaHHbIA NpuroBop, BepxoBHbIin Cyg
P® ykasan cregytoLLee:

«Kak B1AHO 13 nokasaHuin noTepnesLuein A., Bedepom 6 despans 2002 r.
noc/ne COBMeCTHOro ynotpebneHus cnvmptHoro ¢ K., K.P., O. oHa ycHyna, npo-
CHynacb Houbto OT Kpuka K.P., yBuaena, 4to OH AepXXnUTCA pyKamu 3a >K1BOT,
a pagom cTouT K. ¢ HoXOM B pyKe, K.P. roBOpW/ OTLY, YTO XOYET XKWUTb, MO-
[OLLen K Kpoeatu 1 ynas. Ha kpoBatu nexxana youtas O. A. npegnioxuna K.
BbI3BaTb «CKOPYH NOMOLLb» Y MUAMLMIO, HO OH, YTPOXas MPUMEHUTL HOX, 3a-
SIBW/1, YUTO €C/IN OHa COOBLLMT KOMY-HMOYAb O CYYMBLLEMCS, OH ee YObeT. JTy
yrpo3sy OHa BOCMpuHANa peanbHO. K. BbITALLMWA TPYNbl HA YAULY W 3ackbinas
CHErOM, a ee, YrpoXas HOXOM, 3aCTaBU/ BbIMbITb MO W Y6paTh Crefbl KPoBu.
YT1pom 7 thespans 2002 r. K. 3anep ee B JoMe, a caM YLLES, fiepXkas ee B JoMe
B3anepTu [0 AHA ero 3afepxaHusa 15 despans 2002 r. Korga oHa 9 eBpans
2002 r. npegnoxunna emy coobLmMTb B MuAnumio, K. pasosnuscs, Kynakom yaa-
pun ee B L0, pas3bmB rydy, 3aTeM B35 HOX, KOTOPbIM Mope3an ei YentocTb,
yrpoxan youTb ee...

...JeiicTBrs K. B oTHOLIEHUM noTepreBLUeii A. He0GOCHOBaHHO KB/~
LMpoBaHbl cyaom no 4. 2 ¢1. 309 YK P® 1 no u. 4 c1. 309 YK P® Kak npu-
HY>X[AEHNE CBUAETENA K Aa4ve JIOXKHbIX n0Ka3an7|, COEANHEHHBIX C yrpo30|‘/’|
y6|/||7]CTBOM, C NMPUMEHEHNEM HaCuUInd, onacHoro Anaa XXmsH n 30opoBbs MNo-
TepneBLLEeN.

Ilo cmvicny 3axona, npunyscoenue ceuoemensi K 0ade J0ACHbIX NOKAZAHULL
U OMKA3y OM Oauul JIONHCHBIX NOKA3AHUL U VKIOHEHUIO Om 0ayu NOKA3AHULL
MOdHCEm UMemb MeCOo Npu NPOU3E00CMEEe NPEOBAPUMENbHO20 CLEOCIBUSL UTU
O003HAHUS.

U3 mamepuanos oena 8uUOHO, 4mo y20l106HOe 0eno no haxmy youicmea
K.P. u O. 6036yscoeno 14 ¢hespans 2002 2., deticmeus 6 omuowenuu A. cosep-
wenvt K. 7 u 9 pespans 2002 .

Ilpu makux obcmosmenscmeax oeticmeusi K., ceéazannvle ¢ yeposou youii-
cmeom A., dondicHbl bbimsb keanuguyuposanst no cm. 119 YK PD, a e2o deticm-

210



Tlocaeamenvcmea na OOKasame/zbcmeeHHy}o uH¢0pmaL;ui0

BUSL NO NPUMEHEHUIO K Heil HAcuaus, npuduHusuiue JNlecKull epe() ee 300}7061)}0,
—no cm. 115 VK P®» (Kypcus Haw. — O. 5.),

MbI npesnonaraem, 4to aTa nosnuusa BepxosHoro Cyaa 06ycnosreHa
MHTeprpeTawumein UM COOTHOLLEHWNS J0Ka3aTe/IbCTBEHHON UH(opMaLmm
1 [OKa3aTe/bCTB, KOTOPbIe AeMCTBUTENIbHO MOTYT (hOPMUMPOBATLCS TO/b-
KO MO BO36Y)XXAEHHOMY Yro/0BHOMY [eny. 370 elle pa3 NoAyepKuBaeT
Heo6XoAMMOCTb YETKOr0 MX 3aKOHOAATE/IbHOrO OMNpefeneHns 1 pasrpa-
HUYeHNs (NPeanoXeHns 06 3TOM 6blI CHOPMYNMPOBaHbI B NEPBOIA MNa-
Be AaHHOV paboTbl, & NOTOMY 34eCb JINLLb BHOBb NMOBTOPUM: OMAacHOCTb U
MPOTMBONPABHOCTb MOCAraTeNibCTB Ha [0Ka3aTe/lbCTBEHHYI MH(opMa-
LIMIO HAYYTb He MEHbLLIE, YEM Ha [JOKa3aTe/IbCTBA KaK TaKoBble).

Mbl y6exxJeHbl, YTO Yro/noBHas OTBETCTBEHHOCTb 3a MOAKYM wu/unm
MPUYHYXXAEHWe LA K Jade nokasaHuiA Uan YKIOHEHWIO OT fadum no-
KasaHWii [O/MKHa CfiefjoBaTb HE3aBUCMMO OT TOro, OCYLLECTBASAKTCA
Takue [elicTBMS NO BO3BY>KAEHHOMY YrofIoBHOMY [fenly nnbo Ao ero
BO30y>eHns. OUeBUAHO, YTO B MOC/ELHEM C/lyyae OHY Harpas/eHbl
Ha TO, YTOObI He oNYCTUTL (MK, KaK MUHUMYM, 3aTPYAHUTL) BO3MOX-
HOCTb BO30Y>XAEHWNA Yro/0BHOIO Aena W/unn n3obanyeHns no Hemy
NALQA, COBEPLLMBLLETO MPECTYMNNeHMe.

[ns paspeLleHns ykasaHHOM BblLe KONN3MUW B TOJIKOBAHWUM AM1CMO-
3mumm cT. 309 YK Mbl (B Cyrybo nocTaHOBOYHOM M/iaHe) npegnaraem
4acTb MEPBYHO ee M3N0XKNTb B CReaytoLLein pegakumn: «Ilookyn ceude-
meis, nomepneesuieco, a maxace auy, Komopvle 6 oanvHenuem moeyni
OblmMb B0BICHUCHDL 6 Y20J106HO€ 0el0 6 Kayecmee ceudemeﬂﬂ, nomepnee-
weeo...» (@HaNOMMYHbIM 06pa3oM [JO/MKHa ObITb CHOPMYMpPOBaHa U
YaCTb BTOpast 3TOW e CTaTbw).

Kpome Toro, Mbl npeanonaraem, 4To A0 BO36Y)XXAEHWS YrOIOBHOIO
[ena Takue Xe nocsrareibCTsa MOryT OCYLUECTBNATLCA U B OTHOLLE-
HUW CrMeumanncTa, a paBHO MepeBOAYMKA, YTO Takxe 00yCcnoBN1BaeT
Heo6X0AVMMOCTb BHECEHUS COOTBETCTBYHOLUMX KOPPEKTVB B paccMmar-
puBaemyto cTatbio YK. VHbIMM CnoBaMu, Npu TakUX nocarateNnbCTBax
Ha NOTEHUMaNIbHYIO [JOKa3aTe/IbCTBEHHYO MH(OPMAaLMIO YUMHSIOLLee
UX ML O6BEKTUBHO MbITAETCS AOCTUTHYTH TEX XKe Leield, 4To 1 npu
MPUHYXXAEHUW CBUAETENA WX NOTEPMEBLLETO MO YXKe BO30Y>KAeHHOMY
YrONOBHOMY feny.

18 KaccaymoHHoe OnpegeneHne BepxosHoro Cyaa Poccumiickoin depepauym ot
20 ceHT6ps 2002 1. Ne 44-002-117. [locTyn 13 crpaB.-NpPaBoBOii cUCTeMbl «KOH-
CynbTaHTI0C».
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PesynbTatoM 3TWX MOCAraTeNbCTB Ha [A0Ka3aTeNlbCTBEHHYH MH(OpMa-
LIMKO BbICTYMAET MX «UCMOMNHUTENLCTBO» NINLAMM, HA KOTOPbIX paccMoT-
PeHHOe Bbllle BO3feNCTBME OKa3aHO. OHO caMo Mo cebe ABNseTcs npe-
CTYMHbIM, ONOCPEOBaHO B OCHOBHOM B HVDKENPUBOAUMBIX CTaThAX YK.

Cpasy CKaeMm, YTo, HeCMOTPSA Ha (hopMa/ibHbIA XapakTep UX Auc-
no3nuuiA, BOMPOC 06 OTBETCTBEHHOCTM 3a MX WUCMOMHEHUE (UTO ybe-
AVTENbHO MOKasblBaeT CNeACTBEHHAA M CyaebHas NpaKTUKa) peanbHO
BO3HMKAET N1LUb B CBA3M C HACTYNUBLUMMUW NOCNEACTBUAMU. MK e
ABNAKOTCA MO0 yTpaTa BO3MOXHOCTM NONYUNUTb AOKA3aTeNIbCTBEHHYHO
MH(opMaLMIo UnK chopMm1poBaTb A0Ka3aTeNbCcTea, MO0 U3MEHeHVe
y)Xe CChOPMMPOBaHHbIX [OKAa3aTe/bCTB.

1.4. Basedomo s109cHbBLIE NOKA3aHUe, 3aKII0YeHUe IKehepmad,
cneuuaaucma uau HenpasujibHbiil nepesoo;
omka3 ceudemeJisi uJiu nomepnesutezo om 0avl NOKA3AHUL.

KpaTknii nctopuueckuii 0630p OTBETCTBEHHOCTWM 3a 3aBeAOMO
JTOXHbIE MOKa3aHWe, 3aK/MHYEHNE IKCNEPTa, cneunasimcta nuin Henpa-
BU/IbHbIA MEPeBog, Mo YronoBHOMY npaBy Poccum KoHua X1X — Hauana
XXI B.

Ctatbs 942 YnoxeHus ... 1885 roga:

3a nooicnoe ceudemenvckoe nokazauue, OAHHOE NPU CLeOCEUN U 6
cyde, sunosnvie noosepaiomcs... *

Ctatba 95 YK PC®CP 1922 ropa:

3asedomo nodicublil doHOC Opeany Cy0eOHO-Cle0CHBEeHHOU GLACU
UTU UHBIM UMEIOWUM NPABO 8030YICOAMb Y20lL08HOe NPeciedo8anue
OONIHCHOCMHBIM IUYAM, A PABHO 3A6E00MO JI0AHCHOE NOKA3AHUE, OAHHOE
cgudemenem, IKCHEPMOM LU NEPEBOOUUKOM NPU NPOU3BOOCHEE D0O3HA-
HUsl, C1e0CmaUsl Uil Cy0ebHo20 pazoupamenscmaea no 0eiy...

3asedomo nodxcHblil OOHOC UMY NOKA3AHUE, COeOUHeHHble: a) ¢ 00-
BUHEHUEM 8 MAICKOM NPecmynieHuu, 6) ¢ KOPbLICMHbLIMU MOMUBAMU U
8) € UCKYCCMBEHHbIM CO30AHUEM OOKA3AMENbCME 0OBUHEHUS. .

Cratbsa 181 YK PC®CP 1960 roga:

3asedomo nodicHoe nokazanue ceudemens Uiy NOMepnesuLeco Uil
3a6€00MO0 J10AHCHOE 3aKIIOYeHUe IKCNePmd, a MaKice 3a6e00M0O Henpa-

187 «[Nop, MmKeCBNAETENLCTBOM, — KOMMEHTUPYET 3Ty cTaTbio H. C. TaraHues, —
KaK MoKa3blBaeT TOUHbI CMbIC/1 3TOr0 CNOBa, CNeAyeT pasyMeTb YMbILLIEHHO SI0XK-
HOE N3M0XEeHME CBUAETENEM 13BECTHLIX eMy 06CTOSTENLCTB UK COOLITWIA Aena, 0
KOTOPbIX OH Npu3BaH yaocToBepuTb» (Tacanyes H. C. YKa3. cou. C. 656).
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BUNBHDIL NEPEBO0, COCNAHHBLIL NePesoouUKom 6 cyoe aubo npu npous-
600cmee nped8apumenbHo20 C1e0CmeUs. U O03HAHUA, —

HAKA3b18AEMCSL....

Te orce Oeticmsusl, coeOuHeHHble ¢ 008UHEHUEM 8 0COD0 ONACHOM 20-
Cy0apcmeeHHOM Ul UHOM MANCKOM NpecmynieHuu aubo ¢ UcKyccm-
BEHHbIM CO30aHUEM OOKA3AMENbCME 008UHEHUS, d PABHO COBEPULCHHbLE
¢ KOPbICMHOUL Yenvio, —

HAKA3b18ATOMCHL. .

Crarba 307 YK. 3aBeioMO NOXXHble MoKasaHue, 3aK/HoveHue
JKCrepTa, crneunanncTa nnan Hel'lpaBVIﬂbelVl nepesos

1. 3asedomo nodxcnvle nokazanue ceudemeins, NOMepneauLeco audo
3aKal0ueHue Ul NOKA3aHue KCnepmad, NoKa3anue cneyuaiucmd, d
PABHO 3A68€00MO HENpPABUIbHBLIL Nepesod 8 cyoe aubo npu Npou3soo-
cmee npeodsapumenbHo20 paccie008aHusL. .

(6 peo. @edepanvrozco 3axona om 08.12.2003 2. Ne 162-D3)

2. Te arce Oesnusl, coedunenHvle ¢ 00BUHEHUEM TUYA 8 COBEPULEHUU
MANACKO2O UNU 0CODO MAHCKO20 NPECTYNIIEHUSL. .

Il pumewuanue Céudemenv, nomepnesuiuii, 5Kcnepm, cneyuad-
JIUCT UTU NEPEBOOYUK OCB0DONCOAIOMCI OM Y2O0TI08HOU OMEEMCMEeH-
HOCcmU, eciu OHU 00OPOBONbHO 6 X00e O03HAHUS, NPed8apumenbHO20
cnedcmaus ui cy0eOHo2o pazoupamenbcmea 00 GbIHEeCeHUst NPUe060-
pa cyoa unu pewerus: cyoa 3assuiu 0 I0HCHOCMU OAHHBIX UMU NOKA3d-
HUL, 3aKTI0YeHUS WU 3A8e00MO HENPABUILHOM NepPesooe.

(6 ped. Dedepanvioeo 3akona om 08.12.2003 2. Ne 162-D3).

Cpasy X04eTcs 06paTuTh BHUMaHWe Ha TO, YTO HaIMeHOBaHWe faH-
HOVi CTaTbW HE COBCEM TOUHO OTPAKAET COAEPXKaHNe caMoli ee AUCmo-
31K, Mbl 30eCb UMEEM B BUAY TO, UTO U3 HEFO BUAHO, YTO CyGLEKTOM
erﬂOBHOVI OTBETCTBEHHOCTW 3a 3aBE€40MO J1I0>)KHO€E 3aK/THOYEHNE MOXKET
ObITb TOMLKO SKCMEPT, HO He cneumanncT (Kak 3To 0603HAYEHO B Ha-
NMEHOBaHNN).

W 310 — BepHO, 1Mbo B cooTBeTcTBMM €O CT. 80 YTIK 3aKntoyeHune
creLyasIncTa ectb ero CyxXaeHue (B OT/INUME OT 3aK/HOHEHUs IKCMepTa,
NPeACTaBNSIOLLEr0 COAEPXKaHNe UCCNeA0BaHNS U BbIBOAbI, K KOTOPbIM
OH B €ro pe3ynbTare nputlen). OUeBM/IHO, UTO 3a CYXK/EHNS KaK TaKoBbIe
YrofoBHas OTBETCTBEHHOCTb HEBO3MOXHA (Takas MpakTVKa B Halleld
CTpaHe, YBbl, «MMefa MeCTO ObITb» B COBETCKUIA MEPUOL, ee Pas3BuTmHS).

rlpl/l‘-WIHbI 3TOro Bnaa nocAraresibCTB Ha [OKa3aTe/ibCTBa BECbMa
Pa3Ho06pasHbI, KONe6/IHTCA B CaMOM LLUMPOKOM AnanasoHe — OT XKefa-
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HUA CBELEHNS IMYHBIX CHETOB NYTEM Aayu 3aBeOMO /IOXKHbIX MOKasa-
HWI [0, HAaNPOTMB, B TaKO (POPME BbIPAXKAEMOTO a/lbTPyM3ma.

B gpyrux cnyyasx — 1 Torga nocaratefibCTBa Ha JoKas3are/ibCcTsa
HOCAT MHWULMATMBHBIA XapakTep, YTo, OAHAKO, He MPUYMEHbLUAET MX
HeraTVBHOM 3HaYMMOCTV A1 YrOMOBHOIO Mpouecca, — MOTUBaMU
/HKECBUAETENbCTBA ABNSAKOTCA CYry60 NMYHbIE NPUYMHBI, ANana3oH Ko-
TOPbIX TaKXXe BeCbMa pa3HO0bpaseH.

ABTOpY M3BECTHO YrO/IOBHOE [e/0, N0 KOTOPOMY MOMofast AeByLUKa A0-
CTaTO4HO MOAPOGHO OMMCbIBaNa 06CTOATENLCTBA MPECTYMNNEHNS, O4eBUALEM
KOTOPOro oHa sikobbl Gblna. Ee nmokasaHus BO MHOFOM Mpesonpesensin Ha-
NpaBneHnst NepBOHaYaIbHOro 3Tana paccnefoBaHus. OfHAKO B AalbHeiiLem
6bIfI0 YCTAHOB/IEHO, YTO OHA fjaBaa NIOKHbIE MOKa3aHWs C LenbHo... CO34aHus
AN cebs noeoga yxofa 13 AoMa K CBOEMY ApYry, 06bACHSS OMeKatoLmmM ee
POAUTENSIM, UTO €€ B 04epeHOli pa3 BbI3bIBAET Ha JONPOC Cef0BaTE b.

B apyrom ciyyae nepeBoAYMK, yHacTBOBaBLUMIA B OMPOCE OBBMHSEMOrO, B
yacTHoli Gecefie C aJBOKATOM «MOKAsNCs», UTO OH U3 «HaLMOHa/bHON conuaap-
HOCTU» B psie CNy4aeB Npyv NepeBoge Mo CBOEMY YCMOTPEHMIO HE TO/bKO CMSIr-
Yasl npu3HaTe/bHble MOKasaHWUs 4OMPaLLMBaEMOro, HO M Ha UX POGHOM S3blKe
MOLCKa3bIBa/ eMy, Kak C/ieayeT 0TBeYaTb Ha TOT MW MHOW BOMPOC CNefoBaTess.

K Hanbonee pacnpoCTpaHeHHbIM MpUYMHaM 3TOr0 BMAa nocsira-
TeNbCTB Ha [0Ka3aTe/IbCTBa, MO0 MHEHUIO MPaKTUYECKMX PabOTHUKOB,
OTHOCATCS:

* OraceHvie 3a COOCTBEHHYHO XW3Hb, 3[0POBbE ¥ 6E30MacHOCTb, a
TaKXKe 3a XW3Hb, 300POBbe 1 6e30MacHOCTb BIN3KMX POLCTBEHHMKOB,
Apys3eit;

* HeXKenaHme ObITb BOB/IEYEHHBIM B YTOOBHOE CY/A0NPOM3BOACTBO;

* 3a0/1y)AEHME B OLEHKE CBOMX [EeNCTBMIA (Hanpumep, NULO CUu-
TaeT, YTO COBEPLUW/O MPECTYNNeHWe, XOTSA ero AeiCTBMS YronoBHO He
HaKasyembl);

* CTPeM/IEHME CKPbITb MHble He U3BECTHbIE NPABOOXPaHUTENbHbIM
opraHam COBEpLUEHHbIE UM UAW APYTUMU LMW NPECTYN/EHNS;

* KOPbICTHbIE MOTVBBI;

* HEXeNaHue paHee CyAUMbIX UL, COTPYAHMYATL C OpraHaMm cnej-
CTBMSI, NOCKO/bKY TaK BE/INT «BOPOBCKON 3aKOH»188,

OfHaKo B 3HaYMTENIbHOM YMC/E CyYaeB, M3BECTHbLIX B NpaBoNpu-
MEHWTE/bHOW NpaKTUKe, /HKECBUAETENbCTBOBAHWE SBMSETCA Cheac-
TBMEM OKa3aHHOrO Ha CBWAETEeNs, MOTepreBLUero, sKcnepTa, cneyua-

188 [1Tymunoe /1. A. OTCYTCTBME TPyna He MOMELLIANIO 3aKOHYMTb pacc/iegoBaHme
ybuiicTea // CneacTBeHHas npaktuka. 2006. Boin. 169. C. 312-313.
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NCTa, NepeBoAYMKa NPOTUBOMPABHOIO BO3AECTBMS, CYLLHOCTb KO-
TOPOro PaccMOTPeHa Hamu Bblille (K NPUMEPY, SABMISIETCA Pe3yNbTaToM
NPVHYXAEHNA K Aave NnokasaHuii B cmbicne cT. 302 YK, nogkyna unm
Hacuins). ns 6opbbbl ¢ paccmMaTprBaeMbIM BUAOM MOCATaTe/IbCTB Ha
[0Ka3aTeNlbCTBa YroNOBHO-MPaBOBbIMI CPeACTBaMI BeCbMa CyLLeCT-
BEHHOE 3Ha4YEHME UMEET NPUBEAEHHOE BbILLE MNMPUMEYaHMeE K ,ﬂ,aHHOVI
ctatbe YK, npeacrtaesndwoulee, nNo CyTr, BOSMOXHOCTb YKa3aHHbIM B
Hel CyObeKTam HeKol CAENKN C MPaBoCyANEM.

OfHaKo Npu 3TOM ecThb U OMpeAeneHHas onacHOCTb (M 3TO TaKxe
MOATBEP)KAAETCA CNeACTBEHHOM 1 cyaeGHOI NPaKTUKOIA) — YTo 1L,
no TeM UWin NHbIM NprYNHaM faBLUEE PaHEE 3aBEAOMO /IOXKHbIE NOKa3a-
HUS Ha NpeaBapuTeNbHOM CNeACTBUM, B CyAe ByaeT UX NoATBEPXKAaTb,
Aabbl Cya He OLEHWN MpaBAMBbIE €ro MOKa3aHUs Kak OCHOBaHWe ans
ero yI'OI'IOBHOI\/'I OTBETCTBEHHOCTWM 3a JKECBUAETE/ILCTBOBAHNE.

«llImamuvimy 6epOATLHBLIM BbIPAdCEHUEM MAKO2O NOOX00A S8/
emcsl 6oNpoc He MOIAbKO 20CYOAPCMBEHH020 008UHUMENs, HO, V6bl, U
€yoa Kax maxogoco (K momy dice 3auacmyio Qpopmyaupyemulil u 6blCKa-
3b18aeMblll C HEOBYCMUICIEHHOU Yepodicaioujell UHMoHayuel 1 ¢ Heoo-
HOKPAMHBIM HANOMUHAHUEM 00 Y2O0TI08HOU OMBEMCMBEEHHOCIU 3d 0ayy
3a6€00MO JOICHBIX NOKA3AHULL), NOYEeMY OONPAUUUBACMbLI MeHsIem no-
KA3auus, OaHHble UM HA CLeOCMBULL.

U 60 mHO2UX cyuasx @ pe3ynbmame maxKo2o 8030elcmaus 0onpa-
wueaemvlti 80 U3DENCAHUE BO3MONCHOCTNU Pedanu3ayuu He2amueHbIxX
071 cebs nocredcmsuil uoem «Ha cOenKy», cuumaem 0isi cebs bonee
yenecooopasHviM NOOMEEPOUMsb panee OaHHble NOKA3AHUsL, 0adice eciu
OH NOHUMAem ux HedOCMOBEPHOCb.

Mooicno, K codicanenuio, 8 3MOM OMHOUEHUU KOHCMAMUPOBAMmb,
UMO CLONCUBUIASICSL 34 MHO2OJLEMHIOI0 UCIMOPUIO COBENCKO20 Y20N06-
HO20 CYOOnpou3800Cmed U yice YROMAHYMAs 80 68e0eHUU K OAHHOU
pabome uepa 6 «nepgoe cio80 00Podice IMOPO20» NPOOOIAHCAETCS U 6
nacmosuee epems... "

BAN3KMM K PacCMOTPEHHbLIM Bbillie U UMEKOLUM C HAMK 06LLme
MPMYnHbLI ABMAETCA TakoW MacCuBHbIN B nocdararesibCTBa Ha [oKa-
3aTeNbCTBEHHYHO MH(OPMaLIMIO, KaK 0TKa3 OT ee Bblgaun. VIHbIMU c/o-
BaMM — OTKa3 OT Aayin NnoKasaHuii NIMUOM, NMPUBNEKaeMbIM K AeNy B Ka-
yecTBe cBMAeTeENA UK NoTepneBLUEro. 3T0, eCTECTBEHHO, UCKJ/THOHaeT

189 JTa ypesBblvaliHO BaKHasl /151 06bEKTMBHOCTY OCYLLECTB/IEHMS NMPaBOCYANS
npobnema, HECOMHEHHO, TpebyeT OTAeNbHbIX YIY6NeHHbIX UCCeL0BaHUNA.
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BO3MOXXHOCTb (JOPMMPOBAHMSA Ha NX OCHOBE COOTBETCTBYHILLETO A0Ka-
3aTenbCTBa.

Mo pesynbTaTaM OTAENbHbIX UCCNELOBaHWUIA, Ha aKTVBHbIE (JOPMbI
NPOTMBOAENCTBMNA paccnefoBaHnto (COOOLLEHME NOXHBIX CBEAEHWA,
Yrpo3bl, MOAKYN, LWaHTaX W T.4.) 06paTnio BHUMaHMe 11 % onpoLueH-
HbIX cnefoBateneit. MaccrBHble e hopMbl 3TOro (ymonyaHue 06 uns-
BECTHbIX (paKTax, OTKa3 OT [a4u MoKasaHWii, HesBKa W/Mnu 0TKa3 oT
yyacTus B CNELCTBEHHbIX JelCTBUAX W T.M.) BCTPEYAKOTCA, N0 UX MHe-
HWIO, 3HAYMTENBHO Yallle; 06 3TOM ckasanu 42 % pecrnoHAeHTOB ™.

MpUYnHBI TaKoro NOBefeHMA pas3HO0bpasHbl, HO NPaKTUYeCKN Te
K€, YTO M LOCTATOYHO NOAPOGHO PAaCCMOTPEHHbIE BbILLIE MPUYNHDI AaYN
3aBeJlOMO JIOKHbIX MOKa3aHWIA: OT MPOCTOr0 HeXenaHus y4acTBoBaTb
B YrO/IOBHOM MpoLecce', HexenaHns AaBaTb yauyaroLye nokasaHms
NPOTMB CBOMX POACTBEHHUKOB, 6IM3KMNX 1 3HAKOMbIX [0 0TKa3a OT fauu
MOKa3aHWii B pe3y/ibTaTe OKa3aHHOro Ha Takoe /L0 BO3LeNCTBUS.

MpeofoneHne TakMX «NacCUBHbIX» JOPM NocAraTenbCTB Ha A0Ka-
3aTenbCcTBa TpebyeT OT CriefoBaTeneli yMenoro u paymoHanbHOro npu-
MEeHeHVs CPefCTB M3 apceHana TakTWKW [0Mpoca, Harnpas/eHHbIX, B
NepByt0 OYepefb, Ha CTUMYIMPOBaHKE MOTMBALMM LONPaLLMBAEMOro
K fja4e NnoKasaHWil; OCHOBHbIE M3 HUX OyLyT NpVBEAEHbI HAMK B COOT-
BETCTBYIOLLLEM MeCTe 3TOI paboThl.

Ho nomMmMmO pacCMOTPEHHbIX Bbllle pa3fiNyHbIX (POPM NPOTMBO-
NpaBHbIX NOCAraTe/IbCTB Ha A0Ka3aTeNbCTBa W [OKa3aTe/IbCTBEHHYH)
MH(OPMaLIMIO B BUE «COy4acTWs MOC/e (hakTa» CyLLeCTBYeT, KakK Mu-
HUMYM, [Ba BuAa NOCArateNbCTB Ha 3TV 06bEKTbI, OCYLLECTBASAEMbIX
«f10 (haKTa», 1 MO CBOEI CYLYHOCTN NPUBOAALLMX B ABUXKEHME BECH Me-
XaHW3M Yro/0BHOIO NpecnefoBaHns: pedb UAET O 3aBefOMO IOKHOM
[OHOCE ¥ MPOBOKAaLMMN NPEeCTYNIeHUS.

§ 2. 3aBeA0OMO J/TIOXKHbI OHOC O COBEPLLIEHNN
npecTynieHus. NMpoBokauus B3ITKM 1160
KOMMepP4eCcKoro noakyna

KpaTkuii nctopuyeckuii 0630p 0TBETCTBEHHOCTY 3a 3aBEJOMO /10XK-
HbI1 JOHOC O COBEPLLEHMM NPECTYNEHNS MO YroIOBHOMY npasy Poc-
cum koHua XIX — Havana XXI B.

10 Cwm.: Jemenmoves B. B., Cmenanoé B. B. VIHCUEHMPOBKA NPeCTYN/IEHNs :
CYLLHOCTb 1 MeTOAbI packpbitua. M., 2009. C. 161.

191 BcnomHMM XoTd 6bl, Kak Octan beHfep crnacan «Benvkoro crenoro» [Ma-
HWKOBCKOTO.
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Cratba 940 YnoxeHusd ... 1885 roga:

3a noicugvie OOHOCHI GUHOGHDLI, CMOMPA NO GANHCHOCMU 0OBUHEHUS
u pody cpedcms, ynompeoisiemvlx O/ 8081e4eHUs HA4albCmed 8 3a-
bnysrcoenue, a pagHo u no mepe nPpUUUHEHHO20 CUM 0DBUHAEMOMY 8pe-
0a, noosepzaemcsi...*?

Cratbsa 95 YK PCOCP 1922 roga:

3asedomo nodicHbIL OOHOC OpeaHy CyOeOHO-CLeOCMBEHHOU 61ACU
U UHBIM UMEIOWUM NPAso 6030Yc0amb Y20l06HO NPeciedosanue
OO0NICHOCIIHBIM TUYAM ...

Crarbsa 180 YK PC®CP 1960 roaa:

3asedomo n0dicHbIIL OOHOC O cOGepUIeHUY NPECHYNIEHUS — HAKA3bl-
eaemcs ...

Te oice Oeticmausi, coeounenHvie ¢ 006UHeHUeM 8 0CODO ONACHOM 20-
CyoapcmeeHHOM U UHOM MANCKOM NPECMyNIeHUU UNU C UCKYCCTNEEH-
HbIM CO30aHueM 00KA3amenbeme 008UHEHUS, A PABHO COBEPUIEHHbLE C
KOPLICMHOU Yebl0, — HAKA3bI8AIOMCA. .

Cratbs 306 YK. 3aBeoMO T0XHbIN JOHOC

1. 3a6e0omo 102icHbIll OOHOC O COBEPUICHUU NPECTIYNIICHUA. ..

2. To oice Oesanue, coeounennoe ¢ 068uHeHUEM TUYA 8 COBEPULEHUU
MAACKO20 UNU 0COOO MAICKO20 NPECHYNIECHUSL. .

3. Jlesnus, npedycmompenHvle yacmamu nepeou uiu 6mopoul Ha-
cmoswjeli cmamou, cOeOUHeHHble C UCKYCCMBEHHbIM CO30aHUeM OOKA-
3amenvcme 00GUHEHUSL. .

(vacmob mpemos 66ederna DedepanvHvim 3axonom om 08.12.2003 e.
MNe 162-D3).

OCHOBHbIe NPUYNHBLI YHNHEHNA TOXXHOIO AOHOCA O MPecTynjieHnn
6onee FJ'Iy6OKVI N «MMHYHOCTHbI», YeM MPUYNHbI BblLLEPaCCMOTPEHHOIO
BMAA NOCAraTeNlbCTB Ha A0Ka3aTe/IbCTBEHHYHO UH(OPMALMIO.

3T0 NGO XKenaHne AOHOCUMKA «PyKaMi MPaBOOXPaHUTENbHBIX Op-
raHoB» yA0B/1I€TBOPUTb CBOU KOPbICTHbIE NHTEPECHI, 60 CBECTU Cye-
Tbl C HEYToAHbIMW MY MO TEM WU NHBIM MOTKBaM (B TOM 4uncne 3Ko-
HOMWYECKNM U I'IOJ'IVITI/ILIeCKI/IM) NIKOAbMW, CKPbITb CBOE He6ﬂaFOB|/|,U,HOE
noBeAeHVe 60, HAKOHeL, «MepPeiTy OT 3aLLUThI K HaraaeHnHo».

192 PogHO 32 160 NeT [0 3TOro YNoXxeHus, B ApTrKyne BoMHCKoM MeTpa | 1715 T.
roBOpuNOCh: «4enobmuTumK MMeeT 4enobuTbe CBOE NPaBo JOHOCUTL U OCTEperaThb
cebsl, YUTOObI HNUYEro He NPU6aBNATL, Yero 40Ka3aTb He MOXET, YTO NOAJ/IMHHO Yuu-
HEHO, a eXenu HenpaBoe YenobuTbe YUVHNT, TO Y OH HakasaH OyaeT, PaBHO Kak M
apyrum» (UMT. no: Jemenmoes B. B. Cmenanos B. B. VIHCUEHMPOBKa NpecTynne-
HWS : CYLLIHOCTb U METOAbI packpbiTus. M., 2009. C. 143).
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3ameTuMm, YTO NOCNEAHSS NPUYNHA NIOXKHBIX OrOBOPOB Hamnbosee Xa-
pakTepHa Ana NnL, B OTHOLLUEHUWN KOTOPbIX OCYLLECTBNAETCA Yro/0B-
Hoe npecnesfoBaHue. OHa BfieyeT 3a c060i NMM60 OroBop COTPYAHUKOB,
€ro OCYLLECTBNAIOLLMX, B HE3AKOHHBLIX MEeToAax BefleHUs CneacTens, B
TOM YKC/ie B NPUHYXXAEHWN K Aade MOKa3aHWUIA, TMB0 TaKoM e NIOXKHBbIA
OroBop ApYrux vl B COBEPLLUEHUUN UHKPUMUHUPYEMOTO AOHOCUUKY
npectynneHns (06 aToi npobneme 6onee NOAPOGHO ByaeT rOBOPUTHCA
fanee).

KOHeuHO ke, B NpaKTUKe BCTPeYatoTCs 1 apyrue, 6osee aKCLeHTpu-
YecKue NPUYMNHbBI NIOXKHBIX 3a5B/IEHWIA O COBEPLLIEHWMW MPECTYN/IEHMS.

21 theBpans 2004 r. B I. BopoHeXe HeM3BECTHbIMU ML aMm (BNOCIEACTBUM
YCTaHOB/IEHHbIMU W OCYXAEHHbIMM) BbIN HaHEeCEHbI CMepPTe/bHbIE HOXKEBbIE
paHeHus cTyfeHTY BT MA rpaxaaHuHy Pecny6nukum 'BuHes — bucay.

CnycTa Tpy 4HsA B 70 MeTpax OT MecTa ero youiicTsa CTyAeHTKe 3TOr0 Xe
By3a BOp30BOi1 ObINN MPUYMHEHBI HOXKEBbIE PaHEHNs B 06/1aCTK XuBoTa. Mo-
[OCMEBLUUM K Hell MPOXOXKMM OHa CKa3ana, YTo Ha Hee Hana He U3BEeCTHbIN
eli apoamepumKaHeL,.

«[o o4eBMAHbIM NpUYMHAM, — MNULLET CRefoBaTenb, pacc/iefoBaBLUNi
Aeno o6 ybuiicTee, — pacKpbITE 3TOMO MPECTYM/EHNS HapsLy C YOMCTBOM
MHOCTPAHHOrO CTyeHTa CTa/lo NepBOHaYa/IbHO 3ajaqei».

B KOHEYHOM cYeTe ObII0 YCTaHOB/EHO, UTO «)Ke/ast MOMyraTb» CBOMX POAC-
TBEHHWKOB, 3aMnpeLLaBLInX el BCTPeYaTbCs C ee napHeM, 3acTaBuB TeM CambiM
MX NepeXKuBaTb 3a Hee, OHa cama HaHec/a cebe HeCKO/IbKO YAapoB KyrieH-
HbIM [/1% TOFO B 3TOT AA€Hb NEPOYMHHBLIM HOXOM B XXUBOT. paxkaaHvHa apyroi
CTpaHbl B Ka4ecTBe HanajaBLLUero OHa Ha3gasa MLb MOTOMY, YTO 3a HECKO/Ib-
KO MFHOBEHWIA [0 TOTO el HaBCTpeyy C MUTMHIa NpoLuen apoamepukarel,. K
TOMY XK€ 3Ta Tema Ha TOT MOMEHT BpeMEHM BO/IHOBAsA BCEX CTYAEHTOB®,

OnacHOCTb 3TUX NOCAraTeNbCTB Ha A0KA3aTeIbCTBEHHYHO MH(OPMa-
LIO COCTOMT, BO-NEPBbIX, B TOM, YTO OHU, KaK CKa3aHO, «3arnyCcKatoT»
MEeXaH13M YTro/loBHOr0 NPEecneoBaHus, B pe3y/nbTaTe Yero OTB/IEKAtOT-
CSl YCUNNS COTPYAHMKOB NPaBOOXPaHNTENbHBIX OPraHoB (4a U MaTepu-
anbHble CPEACTBa) OT HEOTNIOXKHOTO PearupoBaHus Ha [eNCTBUTENbHO
MMEBLLIE MECTO MPECTYMNNeHNs. Bo-BTOPbIX, OHW, KakK NpaBuno, Be-
KyT HeoBX0AV¥MOCTb OMPefeNeHHOro MPUHYAUTENBLHOTO BO3AEACTBUS
Ha MWL, KOTOPbIE B /IOXXHOM [JOHOCE OroBapuBatoTCs. ITO, KaK MUHW-

198 Cmypos K. M. TIONOXUTENbHBIA OMbIT pacciefoBaHUs AesHWIA, COMPSXEH-
HbIX C MHCLIEHMPOBKOI NPUYNHEHUS Bpeaa 340p0Bbo // CneAcTBEHHAs NpaKTHKa.
M., 2008. Bbin. 176. C. 132-137.
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MyM, 06YCNOBNMBAET UX NPUBNEYEHNE K NPOBEPKE NOCTYNUBLLETO f0-
Hoca (Bbl30Ba OroBapyBaeMOro NMLA K OCYLLIECTBASEMOMY NMPOBEPKY
COTPYAHUKY, NONYYEHNE OT HEro 06bSACHEHUS, 1 T.M.). OUYEeBUAHO, UTO
3HAUMTENBHO 60/ee Cepbe3Hble Mepbl MPUHYXAEHUS OYAEeT BbIHYXX/AEH
npeTepneBaTh OrOBapUBaEMbIiA, €CIN MO NIOXKHOMY [JOHOCY OyaeT BO3-
6y)K[IEHO YrO/0BHOE Aeno.

Kacasicb YronoBHO-MNPaBOBbIX NPOG/IEM OTBETCTBEHHOCTM 3a /IOX-
HbI ;OHOC B NEPBYHO 04epeab 06pPaTUM BHUMAHWE Ha CreaytoLLee: nep-
Bas 4aCTb anBe,quH0|7| CTaTbW NpeayCcMaTpuBaeT OTBETCTBEHHOCTL 3a
3aBeioMO NOXKHbIA OOHOC 6e3 YKa3aHA Ha KOHKPETHOE OrosapuBae-
MOE NNLIO; [1Be MOC/eAyoLiMe — 3a JJOHOC, COMPSHKEHHbI C 06BUHE-
HMEM KOHKPETHOIO /inla B COBEPLUEHNN TAXKOIo Uin 0C0060 TSAXKKOro
NPeCTYnNeHus.

K OaHHbIM B/AaM NPOTUBOMPaBHbLIX MOCArare/ibCTB Ha AoKa3aTesib-
CTBa OTHOCUTCA BCE CKa3aHHOE BbILLE O HEKOPPEKTHOCTU ANCMO3NLNN
ITUX YTro/1I0BHO-MNPaBOBbIX HOPM, UCMO/Tb3YHLWNX NOHATUE A0Ka3aTe/lb-
CTBa B €r0 Cyry60 «06LLe6bITOBOM» 3HAYEHUM, & MOTOMY He AeNaroLLImX
Pa3NNUNs MeX/y 3TOI OfIHOM 13 OCHOBHBbIX YTr0O/IOBHO-MPOLECCYabHbIX
KaTeropuin 1 AoKasaTe/lbCTBEHHOW MH(opMaLmein. A 3T0, MOBTOPUM,
YpeBaTo HeratuBHbIMW MOCNEACTBUAMU AN I'IpaBOI'Ipl/IMeHI/ITefIbHO|7|
MPaKTUKKN, 4YTO, KaK y>Xe€ 0TMeYaoCb, Tpe6yeT He3amen/IMTeNlbHOro nus-
MEHEHUA pedakKunn 3TuX cTaren YTrO/10BHOIO 3aKOHa.

B camom dene, kak, nanpumep, 3auumnux (0 KOmopom Kax o cyov-
ekme ¢hanvcupurayuy 00Ka3amenbCems 2060pULOCh 8blie) UIU 3A56U-
menb, He AGIAOWUEcss cyobekmamu Gopmuposanust 00Ka3amenbcms,
MO2Ym 8bICHYNAMb 8 Kauecmae cyObeKmos Co8epuleHUs: npomueonpas-
HbIX HOCA2AMENbCME HA O0OKA3AMENbCNEA 8 MOYHOM Y20l08HO-NPoYec-
CYanbHOM 3HAYEHUU NOHAMUSL «OOKA3AMENbCME0»?

Onu moeym auutb npedoCmagums UCMOYHUKU UCTIUHHOU 00KA3a-
MelbCMEeHHOU UHDoOpMayuy Ui uHGopmayuy 10%cHol (npudas no-
cleonell 8UOUMOCHb OOKA3AMENbCIMEEHHOU UHpoOpMayuL), UCnoab3ys
Komopule, OelicmeUumenbhblll CYyObeKm OO0KA3bI8AHUS U Chopmupyem
coomeemcmayouue 00Ka3ameibCcmad, Komopbvle 3amem 6yoym um (u
opyeumu cyObekmamu y2oa08HO-npoyeccyaibHoll 0esmeibHoCmu) oye-
HUBAMbCSL ¢ MOYKU 3PEHUST UX OOCIOBEPHOCHI.

A NOTOMY, HAaNOMHKM, Mbl MpeAnaraem gucno3numio Y. 3 ct. 306 YK
U3NOXUTb CNeayroLWmM 00pasoM: «/Jestus, npedycmompenivie 4acmsi-
MU Nepsoll U 6Mopoll Hacmosuetl CMmambvi, COCOUHEHHbIE C UCKYCC-
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BCHHBIM CO30aHUeM U (UlU) npedocmasieHuemM 00beKmos, Ha OCHO8e
KOMOopuIXx mo2ym 0vbimsb chopMuposanvl 00KA3amMenbCmed, d maxice
COB€EepPULEHHbLE 6 npoyecce qbopmupoeaHu;l 00KA3aMeNbCmen.

OCHOBHbIM CpeACTBOM MpeaynpeXXaeHnst paccmMaTprBaemMoro Buaa
nocsArare/ibCTB Ha [0Ka3aTe/Ib,CTBEHHYHO MH(OPMALLMIO CMYXXUT Npesyn-
peXxxaeHne 3asB1TeNs 06 OTBETCTBEHHOCTU 32 3aBE0MO JIOKHBIA [OHOC.

«3anBuUTENb, — YKa3aHo B 4. 6 CT. 141 YTIK, — npegynpexaaetcs 06
YrO/IOBHOM OTBETCTBEHHOCTY 3a 3aBEAOMO /I0XKHbI OHOC B COOTBET-
cTBuK co cT. 306 YronoBHOro kogekca Poccuiickoin ®efepaumn, 0 Yem
B NPOTOKO/E [enaeTca 0TMEeTKa, KOTopas yA0CTOBepsAeTcs MOAMUCHIO
3a9BUTENAY.

OTcyTCTBME TaKoW OTMETKM Ha COOGCTBEHHOPYYHOM 3asBNIEHUN O
NPecTynIeHNN WX B NPOTOKO/E NPUHATASA YCTHOTO O TOM 3asB/IEHUS
NCKOYAET BO3MOXHOCTb HACTYM/IEHUSA YrOIOBHOM OTBETCTBEHHOCTU
no cT. 306 YK B cnyyasx, korga B Xo4e 40CNeACTBEHHON NPOBEPKM U
npeLBapuTeNbHOro paccnefoBaHns OyaeT yCTaHOBNEHO, YTO TakKoe 3a-
AIB/IEHVIE HOCW/IO XapaKTep 3aBefloMO JIOXKHOI0 JOHOCA.

[elCTBMTE/NbHO, KakK MoKa3blBaeT M3yyeHWe MpakTUKW, Takas oT-
MeTKa B HacTosiLLee BPeMs B Ha3BaHHbIX JOKYMeHTax 00blYHO cogep-
xutca. OfHaKo, 04HO feno, KOraa B 3asBNEHUN COAEPXKUTCS CO06LLe-
HVE N1LWb 0 caMOM (haKTe COBEPLLEHMS NPEeCTYNNeHNs, APYroe — Kor-
[ia B €ro COBepLLEHNM, TeM 60/iee B COBEPLLEHUM TSAXKKOro UM 0cobo
TSXKKOrO NPECTYN/eHNs, 06BUHAETCA KOHKPETHOE NNLL0, TPETbE, HAKO-
Hel, Korja Takoe OOBMHEHWE COeAMHAETCA C UCKYCCTBEHHbIM CO34a-
HVMEM COOTBETCTBYHOLLEW [0Ka3aTe/IbCTBEHHOM MH(opMaLun. TeM He
MeHee CT. 141 YTIK He 0643bIBaeT AOMKHOCTHOE /L0, NPUHMMALOLLEe
3asB/IeHMe 0 MPECTYN/IEHUW, PasbACHATL 3asdBUTENO CYLHOCTb AMC-
MO3ULMIA N CaHKLUMIA YrONOBHO-MPaBOBOM HOPMbI, YCTaHaB/IMBAOLLEN
OTBETCTBEHHOCTb 3@ /IOKHBIA AOHOC B LIE/IOM W 3a ero OTAe/bHble pas-
HOBWAHOCTM, B YaCTHOCTW.

Hodaeﬂmomee 60ﬂbmuHCl’I’l6’0 ONPOULCHHBIX HAMU JIUY, NO 3AAA6/1€HU-
M KOMOPBIX NPUHUMATUCH PEULeHUss 00 omKaze 8 8030)JicOeHUU yeo-
JN06H020 0end Ul o 6036y9fcc)enuu makxkoeoco, COO6M4M/ZM, 4Ymo KOHK-
pemuoe cooepoicarue cm. 306 VK um ne uzgecmo.

HeT coMHeHUs, 4TO AaHHbIV NPOGen BO MHOFOM HUBEIMPYET Mpak-
TUYECKY0 3(D(heKTUBHOCTb MPUMEHEHUS AaHHON Mepbl 3alyThl J0Ka-
3aTe/Ib,CTBEHHOWN MH(opMauun. B cBA3M C aTUM Mbl npegnaraemM 4. 6
CT. 141 YTIK n3n0oXuTb B CNeAyIOLLER pefakunmn: 3aseumens npedyn-

220
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peofcdaemcg 06 yZOJZOGHOﬁ omeemcmeeHHocmu 3a 3(16600/[/10 JLOJICHbBLU
O0onoc 6 coomeemcmeuu co cm. 306 Yeonosnozo kooexca Poccutickoii
Dedepayuu, noiHoe cooeprcanie Komopou 00800UMcst 00 3as6UMeIs,
0 yem 6 npomokoJe oenaemcsi ommemkd, Konmopas y()ocmoeepﬂemc;z
NOONUCHIO 3AA6UMEIIA.

Ho vmeeTcs ewe ogMH acnekT Npobnembl 3aliuTbl AOKa3aTeNb-
CTBEHHOI MHOpPMaLuK NpY NPUHATAN 3aBNEHNS O MPECTYNNEHNN.

Mbl MeeM B BUAY CNeaytoLLee: Kak M3BECTHO, Yro/I0BHOE Npecre-
[0BaHWe OCYLLECTB/IAETCA B HECKONbKMUX BMAax (Mopsagkax): ny6nmy-
HOr0, YaCTHO MY6/IMYHOrO U YaCTHOTO OBBUHEHNS.

[na Hac ¢ y4eTOM HanpaBeHHOCTUN 3TOW YacTu UCCNeA0BaHNS No-
BbILUEHHbIV UHTEPEC NPeACTaBNSET KaTeropus YronoBHbIX Aen YaCTHO
Ny6AMUYHOIO XapakTtepa, 0 KoTopbIx 4. 3 ¢T. 20 YTIK yKa3bIBaeT: «Yro-
NOBHbIE Aief1a 0 NPECTYNIEHNAX, MPeLyCMOTPEHHbIX cTaTbaMu 131 yac-
TbtO NepBoii, 132 yacTbio Mepsoit, 136 YacTblo NepBol, 137 yacTbio
nepsoi, 138 yacTblo nepsoit, 139 yacTbio nepsoit, 145, 146 yacTbio
nepsoii 1 147 yacTbto NepBOi YronoBHOro Koaekca Poccuiickoii de-
Aepaunn, CYATAKTCH YrofoBHLIMK Aenamy YacTHO Ny6iMYHOro 06-
BMHEHUS, BO3OY)XAAKOTCSA He MHaYe Kak Mo 3asiB/IEHVN0 NOTEPMEBLLErO
NN ero 3aKOHHOr0 MPeACTaBUTENS, HO npekpawjerHuio 6 césa3u ¢ npu-
MupedHuem nomepnesuieco C 008UHACMbIM He I’lOdJZeJ/CCZm, 3a UCKJlloYe-
HUeM cayuaes, npedycmMompeHuvix cmamoell 25 Hacmosujeco Koodexca
(KypcmB Haw. — O. B.)».

Kak 13BeCTHO, UMEHHO Ha 3asBuTeNel 1 NocTpagaBLumx (NoTepnes-
LUMX) MO 3TON KAaTeropum YronoBHbIX AeN B fa/bHELLIEM OKa3blBaeTCs
Hanbonee MaccMpoBaHHOE BO3AENCTBME CO CTOPOHbI 3aMHTEPECOBaH-
HbIX B CX0Ae Aena L, (0CO6eHHO Mo TeM U3 HMX, KOTOPbIE CBAA3aHbI C
CeKcyasibHbIM HaCcUMEM) C Lie/blo YOeXKaeHNs UX 0TKasaTbes OT cfe-
NaHHOIO0 3asBNEHNSA O COBEPLLEHHOM NPecTynneHnun. M Hepeako Takume
nocArateNbCTBa Ha [OKa3aTe/IbCTBEHHYH) WH(OPMALMIO AOCTUratoT
Kenaemoro adihekTa; 3asBUTENb 06paLLlaeTcs ¢ NpocbOoii 0 NpekpaLLe-
HUW YTOMI0BHOIO NPecnefoBaHNS OroBapuBaEMOro UM LA No MoTUBY
CBOEr0 C HUM NPUMUPEHNS.

Bnoen 6 css3u ¢ smum HANOMHUM, YMO 0a1eKo He eOUHUYHb] caydau
JIONHCHBIX OOHOCO8 O coseputenuu maxKkux npecmynﬂeyuﬁ no JUYHbIM U
JIUYHO-KOPBICMHbIM MOMueam (ofceﬂaHue ceecmu J1UYHble cHembl, no-
JyH4erHue mamepudilbHblx 6‘b12‘06 om omkKasa om cdeﬂaimoeo 3AABIIEeHUA,
um.n.).
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A noTomy A/ 3aWnTbl MOy4aemMoi Ha 3TOM CTafumn YyrofioBHOIo
CYL0MPOM3BO/ACTBA [0Ka3aTe/IbCTBEHHON MH(opMaumn OT AanbHel-
LLEro ee UCKaXXeHWsa No fenamM 0 MpecTynieHnsax paccMaTpuBaemoi
KaTeropuu mbl npegsaraembim gonofHUTb Y. 6 cT. 141 YTIK coot-
BETCTBYIOLMM MONOXEHNEM MPUMEPHO B Chefytoleil pefakuun:
Ipu npunsmuu 3asa61enus 0 npecmMynieHul, y20J108H0e NPeciedosd-
HUE 3a Konmopoe ocyuecmeisiemcs 6 LlaCWlHOI’ly6ﬂullH0M I’lOp}Z()Ke, 3a-
Aeumeiro 0()H06’p€M€HHO PAa3BACHAECMCA codepofcaﬂue uacmu mpembv-
ett cm. 20 nacmoaweeo Kodekca, umo yoocmogepsemcs noOnucso
sasdieumel.

3aBepLuas paccMOTPeHUe 3TOro Bonpoca (U B NPSMOiA CBA3M C Npu-
BEeJEHHbIM BbILLe NMPUMEPOM U3 CNeACTBEHHON MPakTUKK), 06paTum
BHMMaHUe Ha crieflytoLLee.

B yactu BTOpOM CT. 148 YTIK yKka3aHO: «[1pn BbIHECEHWUM MNOCTa-
HOB/ieHMs 06 0TKase B BO30YXXEeHMI YrO/IOBHOIO fefa Mo pesy/nibraram
MPOBEPKN COOOBLLEHNS O NPECTYMNEHUN, C83aHHO20 ¢ NOOO3PEHUeM
6 e20 coeepuleHul KOHKpemHo2o auya uau auy, PYKOBOAUTENb Cnef-
CTBEHHOIO OpraHa, c/iefoBate/lb, opraH [O3HaHWs 0653aHbl PaccmoT-
PeTb BONPOC O BO30YX/EHWUWN YrO/IOBHOIO Ae/a 3a 3aBefOMO JIOKHbI
[OHOC B OTHOLLIEHMM T1MLQ, 38BUBLLIEr0 U pacnpoCTPaHUBLLETO I0XK-
HOEe CO06LLeHME 0 NPecTynieHnn» (Kypcus Hall. — O. 5.).

Ham 370 NonoxxeHve NpesACcTaBNSeTCA B BbICLLEA CTENEHN HEKOPPEKT-
HbIM. 13 HEro ¢ N0rn4eckoin Hen36eXHOCTLIO CedyeT, UTo, eC/ INLLO
YUUHSET NI0XKHbIN JOHOC O NPECTYNeHNN, He Ha3blBasi B HEM KOHKPET-
HOro YesioBeka (1L, AKOObI ero COBEPLUMBLLETO, OHO HE MOAIEXMNT 3a
CBOM AeNCTBKA YronoBHoi oteeTcTBeHHOCTM (1). Mo Hawemy y6exae-
HWIO, 3TO B NPUHLMME HEBEPHO. W Kak 3TO KoppecrnoHaupyeTcs (1 Kop-
pecnoHAMpPYeTCs N BOOBLLIE) C YacTbo NepBoi cT. 306 YK%4?

Mbl y6exkaeHbl, UTo No Nt0boMy (hakTy 3aBelOMO /TIOXKHOIO AOHO-
ca O COBepLUEHWM MpPeCTynsieHns LO/DKEH peluarbes Bonpoc 06 oT-
BET-CTBEHHOCTY /LA, ero y4YmHuBLLEro. Mo3ToMy Mbl Nnosnaraem, YTo
6bldeﬂ€HHa}l Hamu 02060pKa (((...CG}IS’(,IHHOZO C n0003peHueM 6 e20 Co-
6EPULICHUU KOHKPENHOCO uya uiu ]ZML;))) ()OJZ.?:‘CHG 6bll’I’Ib UCKJIIOYeHAa us
cm. 148 VIIK.

1% IMeHHO B CBA3M C Takol pefakumeit cT. 148 YTIK 6b110 0TKa3aHO B BO3-
6y>KAEHMM YrONOBHOIO AeNia B OTHOLLEHUW NULA, YUUHUBLLETO IOXHbIA JOHOC B
npvBeAEHHOM NpUMepe.
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[JaHHasa npobnema akTyasm3npyeTcs 1 B CBA3W C TEM, YTO B HACTO-
sllee BPeMs KOMMYECTBO (PAKTOB YUMHEHUSA 3aBEAOMO JIOXKHbIX [OHO-
COB 0 COBEPLUEHMMN NPECTYN/IEHNIA CYLLLECTBEHHO BO3POC/I0*®.

W ewe ogHa npob6niema, CBSi3aHHas C paccMarpyBaeMbIM BUOM M0-
carateNibCTB Ha AoKa3aTe/ibcTBa. HeT COMHEHWIA, Y4TO 3aBeOMO IOXKHbIN
[IOHOC KaK BWJ, nocsAraTeqbCTB Ha AOKa3aTe/bCTBa NpUCyL, 1 noBeje-
HUIO NOL03PEBaeMbIX/00BMHAEMBIX. W 3[eCb BO3HUKAET psaj Npobem,
CBA3aHHbIX C JONMYCTUMOCTbIO WX, HaNMpoOTWUB, MPOTUBOMPABHOCTbLIO
TaKoro noBeAeHust 3aTUX NnL, AaleKo HEeOAHO3HAYHO paspeLlaeMbiX B
Yron0BHO-MNPaBOBOV TeOpUM 1 CyaebHON NpakKTUKe!®e,

OueBMAHO, YTO, eCNM 3aBEOMO NI0XKHbIV AOHOC MOA03PEBAEMOro,
06BMHSAEMOTO He CBA3aH C CYLLHOCTbIO MHKPUMUHUPYEMOTO Ly 06-
BMHEHWS, He CBA3aH C NpeAMEeTOM [0Ka3blBaHWUA MO YronoBHOMY Aefy,
Nno KOTOPOMY /IUL0 NPOXOAUT B Ka4ecTBe 0OBUHAEMOrO, OHO — «MOf-
HOLLEHHbIVi» CyObeKT YronoBHOM OTBETCTBEHHOCTW 3a COBEpLUEHMe
npecTynieHns, npegycmoTpeHHoro cT. 306 YK. OgHako Hepefko atu
Mua, Kak M3BECTHO, 3aBefloMO JIOXKHO OroBapmBalOT B COBEPLUEHUM
NPecTynieHnss N3BECTHbIX NN HEN3BECTHbIX JINL,, @ CBOMX COYYaCTHN-
KOB — B 60/1ee aKTUBHOW MX POSN B COBEPLUEHWNM MPECTYMN/IEHMUS, YEM
3TO UMeEN0 MeCTo B AeliCTBUTENBHOCTU. VIMEHHO 3Ta CUTyalms — Korga
3aBeZlOMO JIOXKHbIV [JOHOC UCMONb3YETCS NNLOM B KayecTBe CpeacTsa
3alLNTbl OT OCYLLIECTB/ISSIEMOIO B OTHOLUEHUM HEro YrosioBHOro rnpe-
CnefoBaHUsA — 3HAYUTE/IbHO 60/1ee CNOXHA A9 OLEHKM AOMYCTUMOCTM
9TOro HECOMHEHHOIO MOCAraTe/IbCTBa Ha [A0Ka3aTebCTBa.

LLInpoko, Hanpumep, 13BeCTHa nosumums BepxosHoro Cyaa (ewe PCOCP)
Mo 3TOMY BOMPOCY, BblpaXKeHHas B crefytoLem MoctaHoBeHMn ero Npesu-
anyma: «lMo npurosopy COBETCKOro paiioHHOrO HapoaHoro cyga Omcka oT
8 heBpans 1988 r., ocTaBneHHOMY 6e3 M3MeHeHNst OMCKVM 06/1aCTHbIM CY0M,
CUMOHOB 0CyXfieH Mo Y. 2 cT. 180 YK PCOCP 3a NOXHbIiA JOHOC 0 COBepLUe-
HUW NPECTYNNEHNS, COEANHEHHDI C 06BYHEHVEM B TSHXKKOM NPeCTYNAeHUN.

Byoyun npviBneveHHbIM K YrOMOBHON OTBETCTBEHHOCTW 3a COBepLue-
HVe aBTOTPAHCMOPTHOrO MpecTynieHns, CUMOHOB C Lieflblo OTOMCTUTbL 3a

1% B yacTHOCTW, No AaHHbIM Cyae6HOro genaptameHTa npy BepxosHom Cype
P® Tonbko 3a nepByto NonosuHy 2009 I. 3a NOXKHBbIV JOHOC 0Cy>KAeHo 2000 yeno-
BeK (cM.: Poc. raseta. 2009. 15 OKT.).

1% AHann3 OCHOBHbIX TOYEK 3peHWst MO 3TOMY BOMpPOCY CM.: Tpyxaues B. B.
MpecTynHoe BO3AEACTBME HAa [A0KAa3aTeNbCTBEHHYH WH(opMaLmio. BopoHex,
2000; Mapmuoinenxo H. D. YTONOBHO-MPaBOBas OLIEHKA 3aBEOMO JIOXHOTr0 JoHoCca
06BUHsemoro // Tpyabl akafemun ynpasnexus MBJ, Poccun. 2008. Ne 1 (5).
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HebnaronpUATHLIA NS HEro UCXO[, CNeaCcTBMA cregosatento K. coepLunn 3a-
BEAOMO JI0XKHbIA [JOHOC, 06paTUBLLMCH C 3asiBIEHMEM O TOM, 4TO K. 1 gpyroii
cnegosaresib — T. U36WAM ero, NPUYMHKB COTpsACeHne Mo3ra. [na co3faHus
BUAMMOCTYW [OCTOBEPHOCTM 3asB/1eHMs CUMOHOB 06paLLa/ca B MeguLMHCKME
YUpeXaeHns ¢ xanobamn Ha rofioBHyt 60/b, FO0BOKPYXEHME 1 T.N. Tem
cambIM OH O6BWHWN CNefoBaTe/leil B COBEPLUEHNMN TSHKKOTO MPECTYMNIeHNs,
npesycMoOTPeHHOro Y. 2 ¢T. 171 YK PCOCP (npeBblLLeHMe CyXebHbIX nofi-
HOMOUWiA, CONPOBOX/ABLLIEECH HACUIEM).

CypebHaa Konnerust no yronosHoliM fenam BepxosHoro Cyna PCHOCP
30 mas 1989 r. npurosop v nocneayroLLme cynebHble peLleHns B OTHOLLEHNN
CvMOHOBa OTMEHM/IA U AeN0 MPEeKpPaTuio 3a OTCYTCTBMEM B €ro AeicTBUsX
cocTasa NnpecTynseHus.

B 060cHOBaHwe Takoro pelleHns CynebHas Konnerus cocnanach Ha 1o, 4to
CVIMOHOB COBEPLLINA NOXHbIA AOHOC C Lie/Ibk0 CKOMINPOMETUPOBATH CriefoBare-
na K. 1 TeM cambIM NOCTaBUTb N0J COMHEHWE Pe3y/bTaTbl CeACTBUA N0 06BU-
HEHVIO ero B COBEpLUEHWUW NPECTYM/eHns, NpeLycMoTpeHHoro cT. 211 YK
PC®CP. CygebHas Konnerus, pacLeHnB Ha3BaHHbIe feincTBrs CUMOHOBA B Ka-
4ecTBe MeTOa 3aLMTbl OT NPeSbABIEHHOr0 eMy 06BUHEHMS, yKa3aa, YTo OH
He MOXET BbITb NPYBIEYEH 38 HUX K YTONI0BHOV OTBETCTBEHHOCTU, MOCKO/bKY
TakoBas 415 0O6BUHAEMOrO, NOACYAVMOIO U OCYXXAEHHOIO YrofoBHO-MPoLec-
Cya/lbHbIM 3aKOHOM He NpesyCcMOoTpeHa.

Mpe3ngnym BepxosHoro Cyga PC®CP 11 anpensd 1990 r. oTMeHun 310
onpegeneHne Cyne6HOR KONNernn n 0CTasun NPUroBOp B OTHOLLEHWUM CrMO-
HOBa B CW/e, UCXOASA 13 CMedyHoLLero.

Peanusys npaBo Ha 3aluTy, 06BMHSAEMbIA LeliCTBUTENbHO BrpaBe aKTuB-
HO BO3ENCTBOBATb Ha XOf paccnefoBaHns U cyaebHoro pasbuparensCTsa,
NpeLcTaBNAs foKasaTe/IbCTBa M0 NOBOAY NPeAbABNEHHOTO 06BUMHEHMSA C Lie-
NbIO ONpaBLaTh Ce6A NN CMArYUTb OTBETCTBEHHOCTb. [Py 3TOM 00BUHAEMbIT
He MOANEXMUT OTBETCTBEHHOCTU 3a 3aBEfOMO JIOXKHbIE MOKa3aHWs O H00bIX
00CTOATENBCTBAX, UMEIOLLMX 3HAYeHWe 414 fena.

B TOM cnyJae, koeda obsursemblil Oaem 3a8e00MO JI0JNHCHbIE NOKA3AHUS, K-
carowguecs Opyaux iy, 3asa6Jiss, Hanpumep, Ymo npecmynieHue CO8EPUILLI He OH,
U yKasvieaem Ha opyeoe Yo KaK Ha NPecynHuKa Wil NPUHUICAEN CE80H POTlb
6 COBepUIeHUY NPeCMYNIeHUsl 34 CYem COYYACHHUKO8, e20 Oelicmeus cliedyen
paccmampusans Kax 0onycmumbulii memoo 3awumaul (Kypeus Haw. — O. b.).

3asBneHune ke CUMOHOBa, COfepXKaLLee NOXHbI JOHOC, He OblI0 MPOAUK-
TOBaHO COO6PaXEHUAMY 3aLMTbI_MO NOBOAY MPeLbSBNEHHOr0 06BMHEHMS
M He UMeNo OTHOLUEHWS K YCTaHOBMEHWIO 06CTOATENbCTB MO pacc/iedyemo-
MY B OTHOLLUEHWW Hero fieny 06 aBTOTPaHCMNOPTHOM MpecTynieHnn. CUMOHOB
COBEPLUNA IOXHBIV [OHOC, XKenas 0TOMCTUTL criegosatenam. [pu aTom ero
[encTBMA BblNN HanpaseHbl He TOMIbKO MPOTMB OXPaHsSeMbIX NpaB 1 3aKOoH-
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HbIX UHTepecoB K. 1 T., HO ¥ NPOTVB MPaBW/ILHON AEATENIbHOCTA OPraHoB
npesBapuTeNbHOTO CREACTBYUS.

Cy6beKTOM 3aBELOMO JIOXKHOTO JOHOCA MOXET GbITb /L0, B TOM YMCNe
noJo3peBaemMoe WA O6GBUHSEMOE B COBEPLUEHWM APYrOro MpecTyrnseHus.
Mo3ToMy NoXHOe coo6LeHne CMUPHOBBLIM B COOTBETCTBYHOLLME OpraHbl O
IKOGbI MMEBLLEM MECTO M36MEHUM ero criefoBaTensMi 06pasyeT cocTaB npe-
CTYNAeHMs, NPeayCMOTPEHHbIN 4. 2 CT. 180 YK PCOCP»1¥,

Bpsig nn, Ha Hall B3rnsg, ¢ NOAXOAOM, BbIP@XKEHHbLIM B Bble/IEHHOM
HaMu Te3unce faHHOro MNocTaHOBEHNSA, MOXHO BCELesI0 COrMacuThes,
Kak MMHUMYM, M0 CIeLYHOLLMM ABYM NPUYNHAM.

Bo-nepBbIX, HET COMHEHWI (M 06 3TOM YXKe rOBOPWUIOCH BbllLe, B
MepBol rnaBe Hallel paboTbl), YTO HUXKHEN «MIaHKOW», rpaHuULEen,
npeaenomM LonycTUMOro NnocsaraTe/ibCTea Ha fioKasaTe/ibCTBa ABNATCA
3anpeTbl, yCTaHOB/IEHHbIE YTO/IOBHbIM 3aKOHOM. YTO/IOBHbIN XKe 3aKOH
HEe COAEPXXUT UCK/OUEHNS OTBETCTBEHHOCTN 06BUHSAEMOrO, NOAO3pe-
BaeMOro 3a 3aBefloMO JIOKHbIV [OHOC.

BepxosHbiin Cyn PP, n3MeHss NpUMroBop cyna nepBoil MHCTaHLMK, KOTO-
PbIli NPX HAa3HAYEHWN HaKa3aHUs 0CYXXEHHOMY HE0BOCHOBaHHO yuen, 4To «T.
Kak B XOfie NpeABapuTENbHOrO CNeACTBUA, Tak U B Xofe cynebHoro pasbupa-
TeNbCTBA, CKPbIBasi He TOMbKO AeMCTBUTENbHbIE (DaKTbl U 06CTOATENLCTBA CO-
BEPLUEHHOIO COBMECTHO C APYrMMM YYaCTHMKaMW OpraHW30BaHHOM rpynnbl
MPecTyneHns, HO N COBCTBEHHOE Y4YacTue B ero COBEPLUEHW, BBOAW/ Opra-
Hbl CNECTBWA U CyA B 3a6Ny)XXAeHME, MPensaTCTBYA TeM CaMbIM YCTaHOBEHNIO
WCTUHBI NO [eNy», BHOBb CMpaBeAsnBO YKasas, YTo, «COMacHO Y. 2 CT. 45
KoHcTutyuum Poccuiickoii ®egepaunm v 4. 2 ¢T. 16 YK P®, kaxablii Bnpa-
Be 3alLMLLaTh CBOM MpaBa ¥ CBOOOAbI BCEMU CMOCO6aMU, He 3anpeiyentbimu
sakonom (KypcuB Hawl. — O. B.)»'%,

IMOBTOPMM: YrONOBHbIA 3aKOH HE COLEPXMUT UCK/OUEHUI U3 Kpyra
CyObEKTOB 3aBE0OMO JIOXKHOTO [IOHOCa, C/el0BaTe/IbHO, 3aBE0MO JI0X-
HbIli OHOC, YYMHEHHbI NOL03peBaeMbIM/06BUHAEMbIM TaKkXKe HakKasy-
eM, KaK Te e [1eii-CTBMS, COBEpLLAEMbIE UHBbIMU NINLAMMU.

Bo-BTOpbLIX, U, AyMaeTcs, 3To 60/1ee coumanbHO 3HaYMMO (B KOHLE
KOHL,OB, YrOMOBHbIV 32aKOH MOXHO M3MEHWTb), MNL0, 3aBEAOMO JIOXKHO
0roBapviBaeMoe MOA03peBaeMbIM, 06BUHSAEMbIM B COBEPLLEHWMN TMpe-

17 Cm.: MocTaHoBneHwe Mpe3nanyma BepxosHoro Cyaa PCPCP ot 11 anpens
1990 . (Ne BBCC-91-8) no geny H. M. CumoHoBa // BtonneteHb BepxosHoro Cyga
PC®CP. 1990. Ne 6.

1% O630p cygebHoli npakTuky BepxosHoro Cyaa P® 3a 2 kBaptan 2009 r. //
bronneteHb BepxosHoro Cyga P®. 2009. Ne 11. C. 22.
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CTYN/EHNS, eMYy WUHKPUMUHUPYEMOrO, HEYKOCHUTENbHO NpeTepriesa-
€T MHOFOYMC/IEHHbIE KpaiHe HeraTuBHbIe A1 Cebs NOCNefCcTBMSA, ero
KOHCTUTYLIMOHHbIE NpaBa 1 cBO60/b! BbIHYXXAEHHO NPU 3TOM OrpaHu-
ymBatoTCA. [lManasoH Takmx NOC/eLCTBMIA BeCbMa LUMPOK: OT HeobXo-
AMMOCTW YYaCTWS 3aBeflOMO JIOHO OroBapyBaeMoro B NMpPOn3BOLCTBE
OTAE/bHbIX CNEeACTBEHHbLIX AEWCTBUA U HEOBXOAMMOCTU A0Ka3blBaTb
CBOK HENPUYACTHOCTb K NPECTYMN/IEHNIO A0 NPUMEHEHUSA K HEMY pa3-
JMYHBIX Mep NPUHYXAEHWS (CNEKTP KOTOPbIX, B CBOK 0Yepesb, Takxke
pasHo06pa3eH) — OT MPOU3BOACTBA 0ObICKA 10 136paHUs Mepbl Npece-
YeHWS B BUAE COLEPXKaHWS MOf CTPaXeN.

A NoTOMY Mbl BCELIENIO pasaenseM MHeHne A. B. defgoposa 0 TOM,
4TO rpaHuLeil 403BONIEHHOTO MCMO/b30BaHNS 3aBEAOMO JIOKHOIO J0-
Hoca Kak crocoba camosaluTbl NnLa, B OTHOLLEHUX KOTOPOro Ocy-
LLEeCTBNSAETCA YrO/IOBHOE NpecsiefoBaHue, BbICTYMNakT rpaHuLbl npas
1 cBO6OM APYroro yenoBekal®. Mbl yoeXaeHbl: C yH4eTOM HEYMOIMMO
CMeLyoLWmMX COoUMabHO HeraTuBHbIX MOCNEACTBUN 3a8edomo odic-
HbIL OOHOC NOO003PEBAEMO20, 0OBUHAECMO20 O COBEPUICHUU UHKPUMUHU-
pyemoco emy npecmynilenusl UHblM HA3bleAeMbIM UM JTUYOM — HENb35
NPUHaAmMes OONYCMUMbBIM CPEOCHBOM 3AUJUMbL.

B TO >Xe Bpems Mbl OTAaeM cebe MOMHbIA OTYET B TOM, UTO 3aBe-
[IOMO NTOXKHbI JOHOC NOA03PEBAEMOr0, 06BUHAEMOr0 O COBEPLLEHNM
MPEeCTYN/JIEHNS KOHKPETHBLIM /INLOM, KakK WU NTOXHbIA CaMoOroBop B
COBepLUEHUM NPeCTYNIEHNA, B PALE CyHaeB MOXET SABUTLCS Pe3y/ib-
TaTOM paHee PacCMOTPEHHOrO BMAa NOCAraTe/IbCTB Ha [oKa3aTe/lbC-
TBa — NPOTMBOMPABHOI0 NPUHYXAEHUA K TOMY CO CTOPOHbI COTPYA-
HKOB OpraHoB Yro/lI0BHOMO Npec/efoBaHus; 6oee TOro, OTAeNbHble
PasHOBMAHOCTM 3aBefOMO JIOKHOI0 AOHOCA HepeLKo UMW Y UHWLM-
NpYHOTCS.

B nto6om e cnyyae 3aBeOMO NI0XHbIA OHOC O COBEPLLIEHNN Npe-
CTYN/NEHNS CNYXUT «/I€TOHATOPOM» Hadyasa Yro/loBHOIO Mpec/efoBa-
HWS B OTHOLLIEHMMN Or0BapuBaemMoro B HeM ivua.

0600L1as M3NOXKEHHOE, Mbl MpefnaraeM A0NonHMTbL CT. 306 YK
4acTbiO C/lefytoLLero cogepXaHua (nMbo cpopmynmnpoBath ee B BUAE
ANCNO3MUMN  OTAENbHON  YrOMOBHO-MPABOBOA HOPMbI):  «3asedomo
JLOJHCHBIU OOHOC Jauya, 6 OMHOWERUU KOMOPO2O OCYWeCmMeEIIAeniCs Y20~

199 CMm.: @eoopos A. B. TIpecTynneHns NpoTMB NpaBocyaus (BONPOChI UCTOpUN,
MOHATMA 1 Knaccudmkauum). Kanyra, 2004. C. 151.
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JIOBHOE npeCJzeaoeaHue, 0 cosepueruu UHKPUMUHUDYEMOSO €M)y npe-
CMYNl1€eHUsl Ha3bl6AEMbIM UM TUYOM, — HAKA3bl6AEMCA. ..

Il pumeuanue: nodospesaemvlii, 008UHAEMbIL 0OC80DOIICOAECT-
€51 OM Y20NI08HOU OMBEMCMBEHHOCU, eClU 3A8€00MO JONACHBILL OOHOC
SABUNLCA Pe3YTLINAMOM NPUHYIHCOEHUS €20 K MOMY CO CHOPOHbL OP2AHO8
u iy, ocywecmeyiAiiomux y2oil06Hoe npeczze()oeanue».

TyT HacywHO Heobxoauma crefytollas orosopka. OueBngHoO, YTO
3asB/IeHMS O NPUHYXKAEHWMN K fadve MoKa3aHWi, Kak 0 TOM paHee roBo-
pvnock, MOTYT ObITb UCTUHHBIMU W TIOXKHBIMW. OfHaKo 6yaeM peanuc-
Tamu, [0 CO34aHMA HEKOoero npoLeccyabHoro MexaHm3ma 06bLeKTUB-
HOIA MPOBEPKM 3asBNEeHNIA O MPUMEHEHHOM NPOTUBONPABHOM NMPUHYX-
[leHNN K fade nokazaHuii (0 HeOOXOAMMOCTM Yero Mbl NUCaNN BbILLE)
BbIAB/IEHNE NPUYNH 3aBELOMO /IOXHOr0o A0HOCA CO CTOPOHbI NOA03pe-
BaeMOro, 06BMHAEMOro O COBEPLUEHUN UHKPUMUHMPYEMOTO eMy npe-
CTYM/EHUS VHBIM JINLOM MPAKTUYECKMU HEBO3MOXHO. B ces3u ¢ amum,
60 BCAKOM cliyyae 6 Hacmosuee 6pems, Ha Haul 632./1}10, noboe 3aneie-
HUe nodospeeaemoeo, 008UHAEMO20 O NPpUMEHEHHOM K HeMY nponmueo-
NPABHOM NPUHYHCOEHUU K 0aue NOKA3AHULL CO CIMOPOHbL COMPYOHUKOS
OP2aHO8 Y20NI08HO20 NPECied08AHUS Clle0yem PACYeHUBAMb KAK 00Ny C-
mumoe cpedcmeo 3auumel, He GleKyuee NOMomMy 3d cOO0U Y20N08HOU
omeemcmeeHHoOCmu.

3amMeTum, 4YTO K 3aBEAOMO JIOKHOMY [OHOCY Kak Buiy MpOTUBO-
MpaBHbIX NOCAraTeNbCTB Ha [JOKAa3aTe/lbCTBEHHYI MH(OpMaLMo BeCh-
Ma 6/IM3KO Takoe NPECTynsieHne, KakK 3aBefoMO JIOKHOEe COO0OLLeHMe
06 akTe Teppopu3ma, 06LEKTOM KOTOPOro, N0 MHEHWUKO 3aKOHOAATeNs,
AB/SETCS He npaBocyave, a 06LecTBeHHas 6e30nacHOCTb. O4YeBUAHO,
YTO, MO CYTK, OHO ABNAETCA He YeM MHbIM, KaK aHOHUMHBbIM (Kak rnpasu-
N0) ;IOHOCOM O MOZroTaB/IMBaeMOM NPECTYNNeHMN. MNMpaKTuKa NpaBoox-
PaHUTENbHOM feATeNbHOCTUN yOeanNTEeNbHO CBUAETELCTBYET, UTO B psije
C/lyYaeB NI0XHbIA JOHOC MHCMMpUpYeTCcs (Takas BO3MOXHOCTb paHee
orosapuBanacb) caMmMMu COTPYLHMKaMWU MPaBOOXPaHUTESIbHbIX opra-
HOB MO KOPPYMNLMOHHBIM MOTMBaM /IN60 (KaK 3TO 00bIYHO (hopMynnpy-
eTcs B habyne 06BUHEHNS) <13 TOXKHO MOHATbLIX MHTEPECOB CNYXKObI».

CoTpynHuk opraHoB B3I yepes cBOero KOH(PUAEHTa NOACTPEKaN 3HaKO-
MbIX MOCMeAHEMY CTYAEHTOK Mefarormyeckoro By3a K nofade N0KHbIX JOHO-
COB O TOM, YTO [MPEKTOP LUKO/bI, B KOTOPOW OHM AO/MKHbI BbIIM NPOXOANTH
(» npoxogunu) y4ebHyr NpPakTVKy, 0hOpPMIIST UM HEOOX0oAMMbIe 41 OTHeTa
[OKYMEHTBbI 32 B3ATKM. [leByLKam Mpu 3TOM PasbACHANOCh, YTO KaKUX-n6o
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HeraTvBHbIX NMOCNEACTBUIA AN OrOBapMBaEMOro MU YesloBeKa HE MOCNEAYeET,
a VX AOHOCHI HY>XXHbl 3HAKOMOMY €My COTPYAHUKY MUANLMW 415 YIyYLLEeHUs
nokasaresneli ero paboTbl.

[leByLLKM, KOTOPblE NOAAAINCL HA TaK1e YTOBOPbI, HE TO/IbKO MUCANIN 0XK-
Hble IOHOCbI, HO 1 [jaBasin Ha MMS AaHHOMO cOoTpyAHMKa B3I cooTBETCTBYHO-
Lwme 06bsICHeHMS 06 06CTOATENLCTBAX, MPW KOTOPbLIX OHU AKOObI faBann au-
PEKTOPY LLKO/bI B3ATKM (MPUYeM 3TV 06CTOATENbCTBA KOHCTPYMPOBA/IUCH UMM
MNOA AVKTOBKY KOH(DMAEHTA, B CBOK 0Uepedb MOJyYMBLLENO 3TW CBEAEHMS OT
0MepaTUBHOIO COTPYAHMKA).

B Takux cnyyasx feicTBUA COTPYAHMKA MUULUW He TOMbKO Mpes-
CTaBNAT COB0M NOLACTPEKATENLCTBO K JIOXKHOMY JOHOCY, HO 1 B CYTU
CBOEI — Pa3HOBUAHOCTb PACCMOTPEHHOM BblLLe hanbCUnKaLmMmn oKa-
3aTe/IbCTBEHHON MH(OopMaLMW.

Mpogomkaa n3yyarb BOMPOC O 3aBEfOMO JIOXKHOM [OHOCe Kak Mo-
carateNibCTBe Ha [0Ka3aTe/bCTBa, He/b3si He CKasaTb O CNeAyHoLLeit ero
pa3HOBUAHOCTMW.

Kak n3BecTHo, CT. 304 YK KpuMUHaNU3vVpyeT Takoe fesHue, Kak
MPOBOKALWA B3ATKM U KOMMEPYECKOTO MogKyna. HanomHum ee auc-
NO3NLMIO:

«Cmamua 304. IIposokayusa e3amku 1ubd0 KOMMePUeCcKoz2o0 noo-
Kyna

Hpoeokauuﬂ 83mKU AUOO KOMMep4eCKoco nodkyna, mo ecms no-
nulmKa nepeoayu OO0JICHOCMHOMY JTUYy AubO TUYy, GbINOIHIIOUEeM)
ynpasjien4deckue d)yﬂm;uu 68 KOMMEPUYEeCKUX ujiu UHvlx opcanuzayu-
AX, bOe3 e2o coznacus 0€H€2, UECHHbIX 6yma2, UHO2O umywecmea ujiu
OKA3AaHUsl emy ycCiye uUmMywecmeeHnoco xapakmepa 6 yejiiax ucKyccn-
BEHHO20 CO30AHUSL O0OKA3AMENbCME coeepulerus npecmynjleHusl aAub6o
wanmaosica...»

Mo cyTw, OTINYME 3TOTO LEeAHMA OT NTOXKHOIO A0HOCA (C TOUKM 3pe-
HWS NPo6/ieMbl NOCAraTe/IbCTB Ha [JOKa3aTe/bCTBa), OTBETCTBEHHOCTb
3a KOTopbIii npegycMoTpeHa Y. 3 ¢T. 306 YK, 3akntoyaeTcs nuilb B
[BYX 0COGEHHOCTAX.

Bo-nepBbIx, B HEM OMOCPeA0BaH 3aBeOMO NTOXKHbIN [LOHOC, COBEp-
LUEHHbIV B LESX UCKYCCTBEHHOTO CO3AaHNs [A0Ka3aTeNbCTB COBepLUe-
HWS NPeCTYN/IeHNs Wb ONpPeAeeHHOro B1Aa — B3ATKN UM KOMMeEp-
4ecKoro nogkyna (NpeactaBuTb cebe CUTyauUMIo, KOrga LOCTVXKEHUIO
3TON Lienn He NpeALlecTBOBas 6bl JIOXKHbINA JOHOC B MPaBOOXPaHUTE b-
Hble OpraHbl, BPAZ /i1 BO3MOXHO).
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Tocseamenvbcmea Ha OOKA3AMENbCMBEHHYIO UHDOPMAYULO. ..

Tym orce 3amemum, umo paziuduss 6 Mo GopMyIUpoSKe U Gblilie-
npugedenrou oucnozuyuu 4. 3 cm. 306 YK (3a6edomo nosicHwvlil 0oHOC,
COCOUHEHHBII C UCKYCCMBEHHBIM CO30AHUeM O0KA3AmMenbCcme 008uHe-
HUS) HOCAM, HA HAW 6327150, YUCTNO MEPMUHONOSUYECKUL XAPAKmep.
Kax 0 mom yoce HeOOHOKPAmMHO 2060punoch, no Hawiemy yoeicoenuro,
HU 8 MOM, HU 8 OPY2OM CIyyde OAHHOE TUYO He co30aem OOKA3amensb-
cmea, OHO UL NPEdOCMAasisiem NPAasoOXPaAHUMENbHbIM OPSAHAM 00~
Ka3amenbCmeeHHYI0 UHGOPMAayuIo, Ha 0CHOBe KOMOPOU UX KOMNEMeHM-
Hble Ha MO COMPYOHUKU OPMUPYIOm DOKA3AMENbCMEd.

MpyYYHBI KPUMMHAIM3ALMK MOCATraTeNbCTBa Ha JoKasaTe/bCTaa (B
BUAE CO3[aHUSI UCKYCCTBEHHOW [0Ka3aTe/IbCTBEHHON MHopMaLIMK 1
[l0Ka3aTe/IbCTB) MPUMEHUTENILHO MMEHHO K JaHHOMY BUY NpecTymne-
HWIA MOXKHO, iyMaeTCst, 00bSACHUTb Pa3NYHbIMK hakTopaMu: U Hambo-
Nee couyanbHoli ONacHOCTLH0 TOM Pa3HOBWAHOCTY 3aBEAOMO JIOXKHO-
ro [IOHOCa, ¥ PacrpOCTPAHEHHOCTbIO TaKMX MOCAraTeNbCcTB, U PSAOM
OpyTuX.

He ncknoyaem Mbl 1 ponn (Ha Hall B3rfid4, AoCTaro4yHO o4veBua-
HO) CyObeKTMBHOIO (hakTopa Npu NPUHSATAM 3TOr0 3aKOHOAATE/IbHO-
ro pewweHuns. K aToMy, MOXeT 6bITb, HE COBCEM MOMUTUYECKN KOPPEKT-
HOMY NPEeAMNOIOXKEHNIO HAC «MOABUIO» XOTA Bbl TO, YTO 3aKOHOZA-
Teflb, KPMMUHAIN3MPOBAB MPOBOKALMIO B3ATKM UAN KOMMEPYECKOTrO
noAKyna, B TO Xe Bpems OCTaBun 6e3 pearvpoBaHWsi BO3MOXHOCTb
BO3HMKHOBEHNA I'IpOTI/IBOﬂOfIO)KHOVI cuTyayunn. 3aK/o4vaeTcs e oHa
B C/IeflyHOLLEM: [JO/IKHOCTHOE NNLIO (IUL0, BbIMOMHSAIOLLEE YNPaB/eH-
Yyeckue yHKLUN B KOMMEPUYECKMX OpraHn3aumnax) opraHusyeT aHano-
rMYHYI0 MPOBOKALMIO B LENIAX HE3aKOHHOMO NMPWB/IEYEHUS K YTro/oB-
HO OTBETCTBEHHOCTM 3a fady B3ATKM (KOMMepyecKkuii nogkyn) nnméo
LIaHTaxa.

B TO e Bpemsi, UMEHHO [IaHHYI CUTyaLMto, a He Ty, KoTopas «3a-
JIOXKeHa» B ,DIEVICTByPOLLI,eM YroJIoBHOM 3aKOHE, KPUMUHan3nposasl
YK PCOCP 1926 1. B CT. 119:

«lIposoxayus 63smKxu, m.e. 3a6e00Moe co30anue O0HCHOCHIHBIM
auyom (svroeneno Hamu. — O.b.) 06cmano8xu U yciosuil, Gbl3vl8aAIOUSUX
npeonodicenue Wil NoayueHue 83amKu, 6 Yeusix nociedyioueco u3oomu-
YeHust 0asue20 UL NPUHAGULE20 G3SKY... ).

Ham agymaeTcsi, YTO CTOMb KapAuHaibHas TpaHchopmalms nosu-
LMKN 3aKOHOAATENs B OTHOLUEHWUM CyObeKTa MPOBOKaLMN B3ATKW Tpe-
OyeT creunasbHOro CouManbHO-UCTOPUYECKOro aHaim3a. A NoTomy
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Mbl BCELLE/I0 MPUCOEAUHSAEMCSH K MHEHUIO O HEOOXOAMMOCTY YCTaHOB-
NeHNA napuTeTa YronoBHON OTBETCTBEHHOCTW 3a MOCAraTe/IbCTBO Ha
[0Ka3aTeNibCTBa, COBEPLUEHHOE KaK B OTHOLLEHWM O/MKHOCTHOMO NnLa
(mua, BbINOMHAOWEro yrpaBneHYeckre (yHKUMY B KOMMEPYECKNX
W/IN VHbIX OpraHu3aumsx), Tak U COBEpLUEHHOE UM cammnmM®®,

Bonee Toro. Ham npefcrasnseTcs BNOMHE Pa3yMHbIM U JTOTMYHbIM
YCTaHOB/IEHWEe YTO/I0BHOW OTBETCTBEHHOCTW 3a MPOBOKALMIO HE TO/b-
KO B3ATKM W KOMMEPYECKOIO MOAKYMa, HO, B CW/Y MOBbILLIEHHON CO-
LManbHOM 0NacHOCTU MOAOGHBIX AesHUI, U N60ro APYroro TSHKKOro
MM 0COB0 THAXKKOIO NPeCTY/eHNS.

Bo-BTOpbIX, 3aKoHOAATe b MPeAyCMOTPesl CaMOCTOATE/IbHO elle
OZHY Lie/lb JaHHOTO nocArare/ibCTBa Ha J0Ka3are/lbCTBa OTHOCUTE/TbHO
«00bIYHOr0» 3aBeJOMO JIOKHOI0 A0HOCA, COeAMHEHHOTO C UCKYCCTBEH-
HbIM CO3aHVeM [0Ka3aTeNbCTB 0OBUHEHUS, — wanmadic.

[MNoTeTNYECKM (& MOXET ObITb, HE TO/ILKO MMMOTETUYECKU) NPOBOKa-
TOp B3ATKM SIM60 KOMMEPYECKOro NOAKYNa Bro/IHE MOXET A0CTWYb 3TOiA
uemm. OfHako, AyMaeTCs HaMm, 3TV NOCNeACTBUA B MPUHLMIME OCTaroTCA
NaTeHTHbIMW; BO BCAKOM C/ly4yae, HaMm 1 B Ony6/IMKOBaHHOM, 1 B HEOMNY6-
NMKOBAHHOM CMeACTBEHHON UM CyleOHON NPaKTUKe YrofoBHbIE Aena O
[aHHbIX MPECTYNNEHNSX, COBEPLLEHHBIX C 3TON Lie/bio, He BCTPeYaICh.

Hav6onee onacHbl Bce 3TV Pa3HOBUAHOCTY NOCAraTeNbCTB Ha [OKa-
3aTeNibCcTBa TOrAa, KOrja B UX COBEPLUEHVE BOB/IEKAKOTCSA COTPYAHUKM
0nepaTuBHO-PO3bICKHBIX CMYXO6, YTO BeCbMa XapakTepHO Ans cuTya-
L1 BO36Y)XXEHWS 1 paccnefoBaHNA YroN0BHbIX Ae/ 0 B3ATOYHNYECTBe
N HE3aKOHHOM 0060POTe HAPKOTWMKOB, a TaKXKe CObITe KOHTpaghaKTHOW
NPOAYKLMN (OT CMPTHBIX HANWTKOB [0 KOHTpa(aKTHbIX ayano- 1 Bu-
Aeo3sanuceit) 2%,

B nopobHbIX ciyvasx B MepByt0 O4yepefb peyb MaeT 06 oTBeT-
CTBEHHOCTU JO/HKHOCTHBIX /INLL, BOBMEKLUNX MHbIX /L, B MPOBOKALMIO
B3ATKM, YTO elle pa3 NoAYepKMBaeT reHeTUYECKM TECHYHO CBA3b MeX-
Ay 3TVM BUAOM NOCAraTe/ibCTB Ha [JOKa3aTe/IbCTBEHHYO NH(OPMaLIO

20 Cm.: Iy6anosa O. B. TpOBOKaLMA B3ATKM /IMO0 KOMMEPHECKOro noakyna (yro-
NIOBHO-NPaBOBOW 1 KPUMUHAIMCTUYECKUI aHann3). BopoHex, 2006. C. 20-21.

201 Bo BCAIKOM C/lyyae, «LUTaTHas» Mo3vLmMs 3alUTHUKOB 1L, O6BUHSEMbIX B
COBEPLLEHNN TaKMX NPECTYN/EHWNIA, 3aK/H0UAeTCs KaK pa3 B TOM, YTO B OTHOLLIEHUN
MX K/IMEHTOB OblNa COBEPLLEHA NPOBOKaLMA. dTa NpobneMa Ha NpUMepe «/ereH-
AVPOBAHHOIO» OMepaTUBHOIO 3KCMepUMeHTa A0CTaTOYHO, Kak MpeacTaBseTcs,
NOAPOGHO PacCMOTPEHA HaMU BbILLIE.

230



Tlocaeamenvcmea na 00Ka3am€/lbcm8€HHyiO uH¢0pmaL;ui0

M nocsratenbCTBaMy Ha Hee, COBEpLLIAeMbIMM NPO(EeCCUOHANbHBIMY
y4aCTHUKaMV YrosI0BHOTO CyA0MpPOn3BOACTBA.

K. 6bln Npu3HaH BMHOBHbLIM B TOM, YTO OH, paboTas CTapLuMm onep-
YMO/IHOMOYEHHbIM OTZena Mo 60pbbe ¢ 3KOHOMUYECKUMUN NPECTYMIEHUAMU
(OB3MM) KpuMuHanbHON MUAMUMKM YBL 1. KOCTPOMbI, SBASSCL AOMKHOCT-
HbIM JIMLLOM, MOCTOSHHO OCYLLECTB/AIOLLMM (DYHKLMW NPeACTaBUTENS BNACTU,
310ynoTpe6IsAn CY>XXeOHbIMM NOTHOMOYMAMM 1 UCNO/b30BaN UX BONPEKU NH-
Tepecam CyX06bl: He pacnonaras MH(opMaLmeld, ¢ Lienbio NPOBOKaLMK B3AT-
KV B OTHOLLEHUM AeKaHa 3KOHOMMYEeCKOro (akynbteta KocTtpomckoii ocy-
[apCTBEHHOI cenbCKoxo3sincTBeHHOM akagemumn (KFCXA) K.C. cknoHun T K
MPOBOKALMOHHbLIM AeACTBUAM B OTHOLLIEHMM K.C. — faye emMy B3STKM 32 KOOI
NoCTynJieHne Ha 3KOHoMMYeckuin thakynbTeT KTCXA.

OcTaBnss faHHbI npurosop 6e3 nameHeHus, CynebHas Konierns no yro-
noBHbIM fenam BepxoBHoro Cyga P® ykaszana: «.../3 nokasaHwin notepne-
Bwwero K.C. BUAHO, 4TO B KOHLe ntoHs 2000 T. Ha ero hakynsTeTe 6bin 3aKpbl-
TbI BbIMYCKHOW Beyvep. OfHAKO NPULLIN MOCTOPOHHME W CTaiu pacnmearb
cnmpTHOEe (paboTHKKM OB3IM), nx BeINpoBoguAn. OAWH 13 HUX ckasan: «Io-
JOXAN, eLLe MOCMOTPUMY. Yepes HEeCKOMbKO AHER OT OAHOr0 CTyAeHTa y3Han,
yto ero aunnomHukoB C.K., H.O., I.P. goctaBnsnu B OB3IT, rae 4o6uBanmch
OT HWX MOKa3aTb, YTO OH GepeT B3ATKM, YTO 3TO CBS3AHO C TeM, YTO OH 3TWX
paboTHMKOB BbINPOBOAMA € Bevepa. OH B TOT Xe AeHb Hanucan 06 sToM 3asB-
nexne B OCB, 1 ero NpoVHCTPYKTUPOBa/IU, KakK Hafo cebs BeCTu.

C.K., H.O. n I.P. nogteepannn 3t nokasaHua gexkaHa K.C.

CaugeTens I nokasan, Y4TO OH MCMOMb30Ba/T MOAAE/bHbIA CTYAEHYECKNI
6unet a4nsd npoesga B 06LLeCTBEHHOM TpaHcnopTe. 6. B mpucyTcTBum K. ny-
ras ero yrojnoBHO OTBETCTBEHHOCTLIO M CKIOHUA ero aatb B3aTky K.C., yTo-
6bl €ro NPUHSAAKW, YTO OH 1 MbITaNcs caenarb. OHY ero YUnIn, Kak OH AO/MKEH
cebs BecTv. OH He xoTen noctynarb. JeHbru Ha hotorpagmm gan K. n noobe-
Lan chenatb MeULUHCKYHO CrpaBKy.

MoaTteepxaaeTca BuHa K. nokasaHuamu 6., H., B., C,, P, b., K.O.,
A, 4., J1., P, cogepxaHne KOTOPbIX U3/I0XEHO B NPUroBope.

MogTBepxXaaetcs BuHa K. 1 fpyrnMun oKasaTeib,CTBaMu, PACCMOTPEHHbI-
MU ¥ NPUBELEHHLIMW B MPUIOBOPE CYA0M»%2,

TakuM 06pa3om, KaK BUAWM, YrOMNOBHbIA 3aKOH 3HAUUTENbHO 60-
nee AeTanbHO, YeM 3TO CAENaHO B OTHOLLUEHWMM NPOGeCCUOHANbHBIX
YYaCTHUKOB YrO/IOBHOTO CyAOMPOW3BOACTBA, OMOCPefoBas BUAbl NO-
cAraTeNibCTB Ha A0Ka3aTe/IbCTBEHHYIO MH(OpMaL M0, CyObeKTaMmn Ko-
TOPbIX ABNAOTCA HENPO(ECCHOHaNbHbIE YHaCTHUKM 3TOr0 npoLiecca u

22 Cm.: OnpegeneHne BepxoBHoro Cyna P® ot 9 okTsbpsa 2002 r. Ne 87-002-1.
JocTtyn u3 cnpas.-npaBoBoii cUCTeMbI «KOHCYNbTaHTIIHOC».
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VHble 3aHTEPecOBaHHbIE B 1CX0Ae Aena nuua. bonee Toro, oTAeNbHbIE
13 KPUMWUHANIM3UPOBaHHBIX B HEM [esHUIA B CYTU CBOEl Harpas/eHbl
VIMEHHO Ha MpesynpexaeHne BO3MOXHOCTU COBEPLLUEHUS TaKMX nocs-
ratenbCTB aTUMM NNLAMMN.

B geicTBytoLLEM YTONOBHO-NPOLECCYa/IbHOM 3aKOHE, C YYeTOM pe-
anunii KPUMMHANBHON N KPUMUHAZIMCTUYECKON MPaKTUKK, Takxe A0-
CTaTOYHO AeTa/IbHO «MPONMCaHbI», PErNaMeHTPOBaHbI BO3MOXHOCTM
cneaoBsatens Nno 3aluTe AoKasaTe/lbCTBEHHOW MH(OpMaLMn 1 LOKa-
3aTeNlbCTB OT MOCAraTe/ibCTs, COBEPLUAEMbIX 3TUMM nuuamn. OfHN K3
HWUX HOCAT OOLLMIA NPEBEHTUBHLIA XapakTep, Apyrue — KacaloTcs 3a-
LWMTBI 3TUX 0OLEKTOB Ha OTAENbHbIX CTaAMAX 1 3Tanax Cyaonpov3Boa-
CTBa, [NaBHbIM 06Pa30M, NPV NPOM3BOACTBE OTAENbHbIX CNEACTBEHHbIX
AEACTBUIA N IENCTBWIA CyAeOHbIX CeCTBEHHOIO XapaKTepa.

A, KaK W3BEeCTHO, tobble KPpUMUHAIUCTUYECKME CpeacTBa, 6e30T-
HOCWTE/IbHO, Ha peLleHre Kakoli MMEeHHO 3ala4vi OHY Hanpas/stoTCs,
MOTYT 6bITb peann30BaHbl NMLLb HA OCHOBE 3aKOHa W B pamkax, npea-
MUCaHHbIX A8 UX UCNO/b30BaHNS 3aKOHOM. CKaXkeM 60/bLLe: MHOTVe
13 HUX NPEACTaBNAOT COOON He YTO MHOE, KaK KPUMUHaIUCTUYECKN
rPaMOTHOE W paLMOHa/lbHOe MaHeBPKPOBaHME NPaBOBbLIMU CPeACTBa-
MW KaK TaKoBbIMM.

Bce 310 no3Bonset, 60/1ee TOro, 06yCnoBIMBAET HEOOXOAMMOCTb
paccmaTpmBaTb NpaBoOBble U KPUMUHAIMCTUYECKNE CPeACTBa Npeayn-
peXAeHNs NocArateNlbCTB Ha 40Ka3aTe/lbCTBEHHYIO MH(OpMaLMIO Co
CTOPOHbI HEMPOMECCMOHA/bHBIX YYaCTHUKOB YTrOMI0BHOIO CyA0NpPOU3-
BOACTBA W MHbIX 3aMHTEPECOBAHHbLIX B UCXOAE AeNa NNL, KaK eauHYHo
cucTemy, Npobnemam KOTOPOW 1 BOSMOXHbIM UX PELLIEHMAM MOCBSLLE-
Ha 3aK/04nTeNIbHAA 1aBa Halleli paboTbl.

Tym Jdce CKaxHcem, 4mo ceHemudecKu Cce5A3aHbl (no 04eBUOHBIM HA MO
npuquHaM) C omumu I’lp06Jl€M(lMu paccmonmpertvle eblile cucmemmovle
80NPOCHL NPEOYNPeXCOeHUs NOCA2AMETbCHE HA O0KA3AMeNbCmad U 00-
KasameinbCmeeHH) o uH¢0pMauui0, cosepuiaemovlx l’lqubeCCMOH(l]lebl-
MU YYACMHUKAMU Y2OLOBHO20 CYOONPOU3BO0CMEA, U HEeUMpaiu3ayuu
ux nocneocmsuil.
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aBa 4

MMPABOBBIE U KPUMHWHAJIUCTUYECKHE CPEJICTBA
MPEAYNPEXAEHUA MMOCATATE/IBCTB
HA JIOKA3ATEJIbCTBEHHY0 UHO®OPMALIMIO
CO CTOPOHbI HEITPO®ECCUOHAJ/IbHBIX YYACTHUKOB
YI'O0JIOBHOTO CYIOIIPOM3BO/ICTBA U MHBIX JIMI]
U HEMTPAJIM3ALIMU UX MTOCAEACTBUM

§ 1. MNpaBoBble CpeACTBa NPEeAYNPEXKAEHNS NOCATaTe/lbCTB
Ha floKasaTe/IbCTBEHHYH MH(OPMALLMIO CO CTOPOHbI
HenpoecCMOHa/IbHbIX YH4AaCTHUKOB YTro/I0BHOMO
CY/IOMPOM3BOACTBA U UHbIX NINLL

M3 uncna paHee He paccMaTpriBaeMbiX Yro/0BHO-MPaBOBbIX HOPM,
HarnpaB/eHHbIX Ha NpeaynpeXaeHne BO3MOXHOCTEN «Coy4acTus noc-
ne (hakTa, B KOHTEKCTE BCErO HaLIero UCCMeA0BaHUs, Mbl CUMTAEM Lig-
Necoo6pasHbiM NMPOKOMMEHTUPOBATL CleAyHOLLVE.

Cmameusn 310 YK. Pazenawenue 0aHHbIX RPe08APUmMEnbHO20 pac-
cnedosanus

Pazenawenue oannvlx npeosapumenbio2o paccied08anus Tuyom,
NPeOYnpescOeHHbIM 6 YCIMAHOBLEHHOM 3AKOHOM NOPsOKe O HeOOnyc-
MUMOCTU UX PA32IAULEHUS, eClU OHO CO8epuLeHo be3 coenacus ciedo-
samensi Uil 1uyd, npou3so0auLeco OO3HAHUe. .

Kak BMauM, B 3TOW HOpME 3aKOHOAATe/lb B Ka4eCTBE BO3MOXKHbIX
CyGbeKTOB [AaHHOr0 MPECTyn/ieHUs UMeeT B BUAY MWL, HE OCYLLeCT-
BNSIIOLLMX YTOMOBHOE MpecrefoBaHne, a NPUBMEKAeMbIX WU y4yacT-
BYIOLLMX B 3TON [esTenbHOCTU. K UMciy TakoBbIX CNefyeT OTHECTU
MOHSATbIX, CNELMaICTOB, NEPEBOAUMKOB, BO3MOXHO, NPeACTaBuTeNel
CPEeLCTB MacCOBO MHAOPMAaLMM 1, KOHEYHO XKe, aBOKATOB (3aLLUTHU-
KOB W NpeacTaBUTeNeN).

Mpu aHanM3e 3TOro BIAA NOCAraTeNbCTBA Ha foKasaTeNbCcTBa Mpo-
SBNSAOTCS, KaK MUHUMYM, [Be NPOG/eMbI.
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Bo-nepBbIX, HE UCKOUYEHbI CUTYaLMK, KOTAA AaHHble NpeaBapw-
TE€NbHOIro paccnefoBaHnAa MoryT ObITb YMbILUIEHHO WU/IXK MO HEOCTO-
POXHOCTM pa3rnalleHbl He TOMIbKO Ha3BaHHbIMUW, HO W APYTMU NLa-
MW, B TOM YiCne HENOCPEACTBEHHO NPUYACTHLIMK K OCYLLECTB/IEHNIO
YrONOBHOO NPECcNef0BaHus.

K npumepy, asmopy ussecmuwl ciyuau, koeoa ceedenus 0 npedcmo-
Awem 00bicKe CMAHOBUNUCL U3BECTNHBIMU 3AUHMEPECOBAHHOMY JTULY
om pyKogooumens Cie0CmMEeHHO20 Op2and, 0asule2o co2udcue ciedo-
samenio Ha 6030ydicoenue neped CyooM X00amalicmed o e2o nposeoe-
HUU, Koe0d O Hauaie NpoCayUUBAHUs e20 MeleQOHHbIX Nepecosopos
JUYO YBEOOMIANOCH CYObell, CAHKYUOHUPOBABUIUM NPOUZBOOCTNEO IMO-
20 oelcmeusd, u m.n.

HeT COMHeHWIA, YTO NPW [JOKA3aHHOCTU TaKOro MOBEAEHUS [A0/K-
HOCTHbIX /UL, OHW MOANEXAT CTPOXKalLlel AMCLUMNAMHAPHON OTBET-
CTBEHHOCTM, BM/OTb A0 YBOMbHEHWS MW AUCKBanudukaumm. OfHako
Hem U HeobX0OUMOCMU 86eCU U Y2OI08HYIO UX OMBEMCMEEHHOCMDb,
xoms Ovl 07151 Cyyaes, K020d pas2idaueHue OAHHbIX NPeos8apumenbHO20
paccnedosanis NOGLEKI0 MANCKUE NOCAeOCMBUs?

Bo-BTOpbIX, PACCMOTPUM MPOTMBOMONOXKHYIO CUTYaLMIO Ha cneay-
tOLLLEM OTHIOfb He TMMOTETUYECKOM Kasyce: af|BOKaT, 3aK/HUMBLLINIA
corfalieHne O 3alUTe N1La, COfEePXKallerocs Mnof CTPaei, ¢ ero
npeacTaBUTeneM (CKaxeMm, OTLIOM MM MaTepbio), cpasy e Obin npe-
AYNPEeX/AeH CneoBaTesieM 0 HepasrnalleHnn JaHHbIX NpeaBapuTesb-
HOro cneacTBMs. ManoBeposiTHO (a MPaKTUYECKU HEBEPOSITHO), UTO
NeACTBIE 3aK/UYEHHOrO C ajBOKaTOM COrfalleHus ByaeT npoaonke-
HO, ECN OH B CUY AaHHOW MM MOANWCKM «O Hepasr/ialleHnn» KaTe-
FOPUYECKN OTKAXKETCS COOOLLMTL CBOEMY KMEHTY, Kakue nokazaHus
[aeT no AeNy ero noa3alyTHbIA, KaKUMK 10Ka3aTeIbCTBAMU Er0 BUHbI
pacrnonaraeT crefgosarens, 1 T.n. (06 310 Npobneme 60nee NOAPO6HO
OyeT roBOpPUTLCS Janee).

B cBA3M C 3TUM, HamM AYMAaeTCsl, UTO 6 yenom y2on06Has omeem-
CMBEHHOCMb 34 paselauieHue OAHHBIX NPed8apumenbHo20 pacciedo-
8aHUsL QOIAHCHA DbIMb NPEOYCMOMPEHA OISl MO0 OEsAHUsL UL 8 MOM
cayuae, eciu OHO nosiekio maxckue nocieocmeus (MPUMEPHBbIA nepe-
YeHb KOTOpPbIX A0MKEH ObITb AaH B MPUMEYaHUN K 3TOIN CTaTbe /IMGO
onpeaeneH MneHymom BepxosHoro Cyaa P®).
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Cmamosn 311. Pazenawenue ceedenuii o mepax de3onacHocmu,
NPUMECHAEMBIX 6 OMHOUICHUU cydbu U y4acmHUKO6 y20/106H020 npo-
uecca

1. Pazenawenue ceedenuii 0 mepax 0Oe30NACHOCMU, NPUMEHs-
eMblX 6 OMmHOUleHUuU cy()bu, NPUCAICHO20 3aceoamens uiu UHO20
qUYA, yuacmeyrueco 8 OmnpasieHul npagocyous, cyoebHo2o npu-
cmasa, cy0eOH020 UCNOIHUMENS, NOMEPNnesuieco, ceudemens, Opy-
cUuxX Yy4acmHUKo6 )Yc0Jl106HO2c0 npoyeccd, a pd6HO 6 ONMHOWEHUU UX
6/lu3l<ux, ecau 3mo oesiHue COBEPULEHO JITUYOM, KOMOPOMY dMuU ceede-
HUs ObLIU ()06€p€Hbl uiu cmaiu u36eCcniHbl 8 CeA3U C eco CleOfC€6HOlZ
0essmenbHOCbIO. ..

Mbl OTHOCMM 3TO [esHME K YNCy NOCATatoLLMX Ha A0Ka3aTeNbCcTBa
B TOM YaCTW, B KOTOPOI OHM KacaroTCst «MCTOYHWKOB [JOKA3aTeNbCTB» —
CBMAeTeNeit, NoTepneBLLMX, APYTMX YHaCTHUKOB YrOIOBHOIO NpoLecca
(Hanpvmep, cneupanMcTa UK aKenepTa) 1 ux 6nnsknx. ViHbimmn cno-
BaMM — KOrfa «yTeyka MHopMaLMm», pasrialleHne CBeaeHnii 0 mepax
6e30MacHOCTY BEKYT BO3AEWCTBME Ha HUX AN LOCTVKEHUS OAHON M3
paHee HaMu onpeaeneHHbIX Lenei (BnnoTb, yBbl, A0 (U3NYECKON TUK-
BUAALMM OXPaHAEMOro /inua).

CyObeKkTaMn Ha3BaHHOro MpecTynneHns (B MPOTMBOMOMOXKHOCTb
noapasymeBaeMbIM B npeaplayLuen ctatbe YK) aBnstoTcs nuwb nnua,
KOTOPbIM «3TW CBEAEHWS OblNM A0BEPEHbI MW CTa/IN U3BECTHLIMU B
CBsi3n ¢ [ero] cnyke6HON AeATenbHOCTbIO». MK e MOryT 6bITb CO-
TPYAHVKN NPaBOOXPaHUTENbHBLIX U WHbIX OpPraHoB, KOTOpble Henoc-
PELACTBEHHO B MPOM3BOACTBE MO JAaHHOMY KOHKPETHOMY YrO/0BHOMY
[eny He y4acTByHOT (4TO 1 NMO3BONSET OTHECTU UX B JaHHOM KOHTEKCTE
K KaTeropum «MHbIX nnL»). Kpome Toro, 06patum BHUMaHUe Ha TO, UTO
COBEPLUATLCA AaHHbIE AeAHNA MOTYT KaK YMbILLEHHO, TaK 1 M0 HEOCTO-
POXHOCTMW.

B 2003 r. ¥TIK 6bIn1 40NOAHEH HOPMOIA, PernaMeHTMPYHOLLLER nops-
[0K BOCCTaHOB/EHMS YTPaYeHHbIX YrON0BHbIX 4en b0 Ux mMatepua-
noB (cm. 158-1):

1. Boccmanoesnenue ympauentnozo yeonoHo2o oena iubo e2o mame-
puaioes I’lpOuS’GO@quCﬂ no noCcmaHoBJ1eHUro pyKosodumeJlﬂ cleocmeer-
HO20 OpeaHd, HAYAIbHUKA OP2AHA OO3HAHUS, d 8 Cllydae YMpamsl yeo-
JIOBHO20 0end Ul Mamepuanlos 8 xooe cy0ebHo20 npou3soocmed — no
PpeuteHuro cyod, HanpasisieMoMmy PyKOBOOUMEN) CLe0CMBEHHO20 Op2d-
HA uiu HaA4albHUKyYy opeana OO03HAHUSA 0151 UCTIONHEHUSL.
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2. Boccmanosnenue yeonognoeo oena npouzgooumcs no cOXpaHug-
WUMCS KORUSIM MAMEPUAN08 Y20108H020 0eld, KOMopble MO2ym Oblmb
NPUSHAHBL OOKA3AMENbCMBAMU 8 NOPAOKe, VCMAHOBIEHHOM HACMO-
awum Kooexcom, u nymem nposeodenus npoyeccyanrbHulx 0eticmseul ...

HeO6XO,U,l/lMOCTb €e MNpPUHATNA, HECOMHEHHO, OTpPaXKaeT peann
CNefiCTBEHHOM 1 Cy1e6HOI NPaKTUKL. B 4aCTHOCTYW, BO3MOXHOCTH YT-
paTbl YroNoBHbIX A€/ B Pe3y/bTaTe PasfMyHbIX CTUXUIAHBLIX 6eCTBUIA,
TEXHOTEHHbIX I'IpOl/ICLIJeCTBI/Il\;I, OCYyLLUECTB/IEHNA YTrO/I0BHOIo Cyaonpo-
M3BOACTBa Ha TEPPUTOPUN N B YCNOBUAX JNIOKaJIbHbIX BOOPYXKEHHbIX
KOH(MKTOB 1 T.M.

Bonee moeo, nam npedcmasnsemcs, 4mo OaHHbLL MEXAHUIM BOC-
CMAHOBIEHUS Y20I08HO20 Oeld 8 COOMBEMCMBYIouel, eCmecmeeHHo,
uHmepnpemayuu 00NHCeH pAcnPOCMPAHAMbCA U HA CAYYAU YMpamyl
1O mem uiu UHLIM NPUYUHAM MAMEPUANO8 00CIe0CMBEHHOU NPOBEPKU
coobuenul (3as61enutl) o npecmynieHusx.

OfIHaKO He TaK YX Pe/jKo YronoBHble fena (UX MaTepuasbl) «yTpa-
YMBAIOTCA» B Pe3y/bTaTe LieNeHanpaBieHHbIX [efCTBUIA 3aMHTEpeco-
BaHHbIX B X YHUYTOXEHUN NN COKPbITUW AL, B TaKUX Cny4daax Ux
nocneacTena NpPeacTaBnar0T coboli OAUH N3 Hanbonee onacHbIX B1AO0B
nocAraTenbCTB Ha A0oKa3aTe/IbCTBa (B 3TUX Cny4adax — B NMpPAMOM Yyro-
JNTOBHO-NpouecCya/ibHOM 3Ha4EHUW 3TOr0 ﬂOHﬂTMﬂ).

Asmopy u camomy 6 ceoell c1edcmeeHHol NpaKmuke npUxoouIoCs
CMANKUBAMbCSL CO CAVYAAMU, K020A 008UHAEMble NPEONPUHUMANU NO-
NbIMKU YHUYMONMCEHUSL MAMEPUATO8 Y20N06HbIX 0€ll NPU O3HAKOMIEHUU
C HUMU,; U3BECMHbL eMy (haKmbl YMbIULEHHOU YMEPU 8elyecnEeHHbIX
00Kazamenbcme, KaxK 6 npoyecce npeosapumenbHoO20 paccied08aHus,
max u npu NOCMyNJIeHUU Y2OL08HbIX 0ell 8 CYO, HANAOEHUl HA C1ed08a-
meneil u NPOHUKHOBEHUE 8 UX KAOUHemblL ¢ Yenblo YHUUMONCCHUS Y20-
JI08HO20 0ena U, HAKOHeY, NOTHOU Ymepu 8 cyoe NOCMYNUBULESO 8 He2O
OJ18 pACCMOMPEHUsL Y20N08HO20 Oeild.

Tlooobuwbie ghaxmol, y8bi, He eOUHUUHDL.

Tax, 6 pespane 1998 e. uz pationnozo cyoa . HApocnasis dviio no-
Xuwgeno 78 yeonosHwix 0eln, HA3HAYEHHbIX K CIYWAHUIO, NO KOMOPbIM
codepacanucy nood cmpavicei 6onee 50 nOOCyOuMbIX, Uepe3 HeCKONIbKO
mecsiyes ObLiu NOXuwenvl 0ela u3 Opy2020 patoHHo2o cyoa®®,

23 Jlobanos C. TMOXMLLEHO YronoBHoe feno. YTo genatb? // Poc. toctuums.
1998. Ne 8. C. 24.
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ITo ckandanbHo u3eCmHOMY Y20I08HOMY ey 0 PEeUOEPCKOM 3aX6a-
me meepcKoeo NUBOBAPEHHO20 3600d, PACCIEO08ANUE KOMOPO20 NPO-
Odomocaemesi bonee 7 (1) nem, kax cooowarom CMHU, nponano 124 moma
(6 ocnosHom ¢ mamepuanamu 3awumut). [1o Muenuo 0b8uHsEM020 NO
omomy odeny M. Jlapuna, «mamepuanel 3adoupaio ciedcmeue, 0OHAKO
OHU nonanu K peuoepam»*®,

OfHaKO Yro/0BHbI 3aKOH HUKOMM 06Pa3oM /10 HACTOSILLLErO Bpeme-
HW He Npopear1MpoBa Ha JaHHYH CUTYaLWio, XOT B IUTepaType Heof-
HOKpPaTHO BbICKa3blBa/INCb MPEASIOKEHNA O HEO6XO,EI|I/IMOCTI/I YCTaHOB-
neHnsa Cepbe3HOVI erfIOBHOI7I OTBETCTBEHHOCTU 3a I'IO,CI'06Hb|e NnpoTnBO-
npaBHbIE NOCAraTe/IbCTBa Ha AOK&B&TBI’II:CTB&ZOS.

B nacmosiwyee epems xuwjenue u/unu yHUUMOOdICEHUE Y20N06HO-
20 dena, Mamepuanos yeoi08Ho20 0eid 8 NPUHyune nOOnadarm noo
Oeticmaue oucnozuyuu y. 1 cm. 325 VK «lloxuwenue, yruumosicenue,
nogpedcoeHue Uy COKpuimue oPuyuarbHblx 0OKYMEHMOo8, WMmAamMnos
unu nevameti, COBEPUIeHHbIE U3 KOPLICMHOU WU UHOU TUYHOU 3auHme-
PECOBAHHOCTNILY, MAKCUMATbHAS. CAHKYUSL KOMOPOU YCMAHOBNEeHa OO ...
00H020 2004 TUUEHUSL CBOOOODL.

Mo cylecTBy, Takmne AesHUS NPeACTaBNsAT COOO0M, He YTO UHOe,
Kak cnocob anbcumkaumm [oKa3aTeNbCTB, OLHAKO COBEPLUAOTCSH
OHW, KaK npasuso, HEI'IpO(beCCVIOHaJ'IbeIMI/I y4YaCTHMKaMKn YroaioBHOIro
npouecca, a Takxke UHbIMW NnlamMun, 3anHTepPeECOBaHHbIMU B X UCX0A4e
(Cﬂy‘-lal/l YMbILWAEHHOIO YHUYTOXEHUA YronoBHOIo Aena nan oTaeNb-
HbIX €ro marepuasoB, BO-MNepBbIX, AOCTATOYHO PeaKW, BO-BTOPbIX,
npeacTaBNAOT Co60l NPECTyNNEHNEe, BO3MOXHbIe CyObeKTbl KOTOPOro
nepeuncnensl B CT. 303 YK).

A NOTOMY, B CW/Ty NOBbILLIEHHOV 06LLECTBEHHOV OMAaCHOCTU TaKMX
AGVICTBMVI, Mbl MOJlaraem Lq,enecoo6pa3Hb|M KPUMNHann3nposatb X B
B1Ae CaMOCTOATENNILHOIO NMPOTUBOMNPaBHOIO AeAHuA, Ana 4ero BBECTU
B YK (B rnaBy, NOCBALLEHHYO MPECTYNAEHUAM NPOTUB NPaBoCyaus)
HOPMY C AMCMO3ULIMEA MPUMEPHO CNEAYHOLLIEr0 COAePXKaHNAs:

«Xuwenue, cokpvimue, YHUUMOICEHUE UTU NOBPENCOCHUE V20106~
HO20 0end 1ubo e2o Mamepuanos, NPULOHCEeHUU K HeMy, oo eeujecn-

204 Poc. razeta. 2009. 25 Hos6. C. 5.

205 CMm. 06 aToMm: baes O. A. becnpegen B oxmgaHum ®evugbl // Mpe3naeHT,
MapnameHT, MpasutenscTBo. 1997. Ne 2; I'apmaes FO. I1. He3akoHHas fedTefb-
HOCTb afgokaroB. C. 120; Tpyxaues B. B. Ykas. cod. C. 38-39; u gp.

26 JTn6o chopMynmpoBaTh ee B BUAE OTAEe/NbHOM YacTu cT. 303 YK.
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BEHHBIX OOKA3AMENILCME NO Y2OL0GHOMY 0€ly, d MAKICe MAMePUALO8
00C1e0CMBEHHOU NPOBEPKU NO COOOWEHUSM (3ASAGIEHUIM) O NPECHyn-
JIeHUU HAKA3bIBACMCAL. .. ».

OCHOBY /17191 peanim3aLu yrofoBHO-NPOLECCYasbHbIX CPE/CTB, BXO-
[ALMX B PacCMaTpuBaeMyto CUCTEMY, NPeACTaB/IseT, B MepPByH oue-
pefb, TakoW MPUHLMM YrONOBHOIO Cy[ONPOU3BOACTBA, Kak «OXpaHa
npaB 1 cBo60/, YeNI0BeKa U rpaXk/jaHnHa B Yro/I0BHOM Cy/0Mpon3BoacC-
TBE». B CU/Y €ro 3Ha4MMOCTU B KOHTEKCTE U3yUaeMblX 3[€Ch MPo6/em
HanOMHMM NMONMHOCTBLHO €ro Cofep>XaHne.

Cmamosn 11. Oxpana npae u ce0600 uenoeexka u zpaxcoaHuHa @
Y207108HOM CYOORPOU3EO0CMEE

1. Cyo, npokypop, credosamens, 003Hasamenb 0013aHbl PA3bIC-
HAMb NO003PEBACMOMY, 0DBUHAEMOMY, NOMepPNnesuemy, 2epadxiCOaH-
CKOMY UCMYY, 2PANCOAHCKOMY OMEEMYUKY, d MAaKice Opyeum yudc-
MHUKAM Y2O0N08HO20 CYOONPOU3B00CMEA UX NPAsd, 00A3aHHOCMU U
OMBEMCMBEHHOCHb U 00ECNeUUBaAmsb 803MONCHOCHIL OCYULECNBILEHIUSL
IMUX NPaAs.

2. B cnyuae coenacus auy, 001a0aouux ceudemenbCkum UMMYHU-
memom, 0amv NOKA3AHUsL 003HABAMENb, C1e008aMmelb, NPOKYPOP U CYO
00513aHbl NPeOYyNnPeouUmd YKA3AHHbIX JUY 0 MOM, YMO UX HOKA3AHUS MO-
2YM UCNONB308ATNBCSA 8 KAUeCmae 00KA3AMeNbCma 6 X00e OANbHetue2o
npou3800Ccm8a nNo y2oi08HoMY Oely.

3. Ilpu nanuyuy 00CmamoyHulX OGHHbIX O MOM, YO nomepnesuie-
My, ceudemento Uiy UHbIM YUACHHUKAM Y20l108HO20 CYOONPOU3BOOC-
mea, a makxdce ux ONU3KUM POOCMBEHHUKAM, POOCMEEHHUKAM UIU
ONUBKUM TUYAM YSPOACAION YOUUCBOM, NPUMEHEHUEM HACUUS, YHUY-
MOdICeHUEM UL NOBPENCOCHUEM UX UMYWECmEd TUOO UHBIMU ONACHbI-
MU NPOMUBONPABHBIMU OESHUAMU, CVO, NPOKYPOP, C1e008amelb, OP2aH
003HAaHUA U 003HABAMENb NPUHUMATOM 8 Npedeax c80etl KoMNemeHyuu
8 OMHOWEHUU VKA3AHHBIX JUY Mepbl De30naACHOCMU, NPedyCMOmMpPeH-
Hole cmamoamu 166 yacmoio desamoti, 186 wacmoro émopou, 193 uac-
muio 6ocomoti, 241 nynkmom 4 yacmu eémopoii u 278 yacmoio namotl
nacmosiyezo Kooexca, a makoice unvie mepvl be3onacnocmu, npeoyc-
MmompenHvle 3akonooamenvcmeom Poccutickoti @edepayuu.

4. Bpeo, npuyunennblll auyy 8 pe3yibmane HApyUeHUs e2o npas u
680600 cyOoM, a maxaice OONHCHOCHHLIMU TUYAMU, OCYULeCMBIISTIOWU-
MU Y20n08HOe npeciedo8anue, NOOLEHCUNM 803MeuyeHUI0 N0 OCHOBAHU-
SAM U 8 nopsi0Ke, KOMopbvle YCmanosienvl Hacmosuum Koodexcom.
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N XOTS B JaHHOI Yros0BHO-NPOLIECCYalbHOV HOPMe TEKCTYaslbHO
He COAEPXUTCS YKa3aHWiA Ha Lienn, KoTopble NpecneayoT nuua, yrpo-
KatoLLMe NepeUncneHHbIM B Held yYaCTHUKaM YrofioBHOTO CyA0npouns-
BOACTBa, HET COMHEHI/II\/II, YTO OHW COCTOAT B BO3|D'e|7|CTBVII/I Ha HUX N4
COKpbITUA N/MNN NCKaXKeHNs AOKa3aTeﬂbCTBEHHOVI VIH(*)OpMaU'VII/I, KOTO-
POVi OHW pacroaratorT.

HecKonbKo He06X0AUMbIX PEMAPOK.

Bo-nepBbiX, MO HalleMy YGexaeHuto (1 06 3TOM B HECKO/IbKO MHOM
OTHOLUEHWU MPY U3yyeHum gucnosunumm ct. 309 YK roBopusiochb BblLLe),
nepeuenb auYy, 8 OMHOUEHUU KOMOPLIX MO2YI OCYWeCEIsImbCs ma-
Kue yepo3svl, ciiedyem OONOTHUMb hueypamu nooospesaemozo, 006uUHs-
emM020, Ux poOCmEeHHUK08 u 6nusKkux: OTHECEHUE X «K UHbIM yyacT-
HUKaM Yro/l0BHOTO Cy/0MNPOV3BOACTBAY, KaK 3TO, BUAMMO, MOHUMAETCS
B NPUBEAEHHOI Bbille PeAaKLIMM 3TOr0 NPUHLIMMA, HEKOPPEKTHO, 60
n ﬂO,qOSpEBaeMbII‘/JI, N 0OBUHSIEMbI HE OTHOCATCS K «UHbIM Y4YacCTHU-
KaM YrosioBHOro CyaonponssoActea» B CMbICNE, NMpunaaBaeMomM UM I71.
8 YTK; OHM — YYaCTHUKU YTOMOBHOTO Cy/I0NPON3BOACTBA CO CTOPOHBI
3alnThbl.

B0-BTOpLIX, eciu Obl OanHas cmamus coO0epicana yemroe onpeoe-
JleHue yeneti nPOmuU8ONpPAHO20 B030€UCMEUs HA IUY, 8 Hell YKA3AHHDIX,
9mMo npudaio 6vi OGOIBLULYIO ONPEOELeHHOCb NPAKMUKe 8 YACU Ca-
MOUL He0OXOOUMOCIU NPUMEHEHUsL Mep Oe30NACHOCMU U 8bLOOPA KOH-
KPEMmHbIX U3 HUX, A0EKBAMHbBIX CKIAObIBAIOUCUCS/CIOMCUBULELICS Cle0-
CmBeHHoll (cyoeOHol) cumyayuu.

MpuBeaeM TEKCTbI COOTBETCTBYHOLLMX YrOIOBHO-MPOLECCYabHbIX
MONMOXEHUIA, PErNAMEHTUPYIOLLMX BO3MOXHbIE Mepbl, K KOTOPbIM OT-
CblNaeT Y. 3 KOMMeHTUpyemoii cTatbyt YTIK:

1. «llpu neobxooumocmu obecneyums 6e30nACHOCMb NOmMepne-
suLezo, e20 npedcmasumes, ceuoemens, ux OIUKUX poOOCMEEHHUKOS,
POOCMEEHHUKOS U OIUSKUX NUY C1edosamelb Gnpage 8 NPOmoKoie
CedCmeeno20 0elcmsus, 6 KOMOpoOM YHacmeyiom HOmepnesuil,
€20 mpeocmagumens Uil CUdemensb, He npugooums Oanuwvie 00 ux
auuHocmu. B amom cnyuae cnedosamens ¢ coznacusi pykogooumesst
CLeOCMBEHHO20 OPeaHd 8bIHOCUM NOCMAHOBLEHUE, 8 KOMOPOM U3Jd-
2aOMCs NPUYUHBL NPUHAMUSL PEUEHUST O COXPAHEHUU 8 MAliHe IMUX
OAHHBIX, YKA3bIBACMCS NCEBOOHUM VHACMHUKA C1e0CMBEHHO20 Oelic-
meus. u npusooumcs obpasey e20 NOONUCU, KOmopbvle OH OyOoem uc-
NONb306aMb 6 NPOMOKOAAX CIeOCMEEHHBIX OeUCBULL, NPOU3EBEOCHHBIX
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¢ eco yuacmuem. [locmanosenenue nomewaemcsi 8 KOngepm, KOMopblil
noce 3Mo2o Oneyamvleaemces U npUOOUAemcst K yeoio8HOMY Oenyy —
4. 9 cT. 166 YTIK;

2. «Ilpu nanuyuu yeposvl cosepuienis HACUIUSA, BLLMO2AMENbCMEA
U Opyeux npecmynuwix Oetlcmsutl 6 OMHOUWeHUY NOMEPNesULeeo, CoU-
Odemens Uy ux ONUBKUX POOCMBEHHUKOB, POOCMBEHHUKOS, ONUZKUX
JUY KOHMPONb U 3aNUCL MENEHOHHBIX U UHBIX NEPe208OPO8 OONyc-
KAiomcsi N0 NUCOMEHHOMY 3As61eHUI0 YKA3AHHBIX TUY, d NPU OMcym-
CMBUL MAKO20 3A518NeHUsL — HA OCHOBAHUL CYOeOH020 peteHusy — Y. 2
cT. 186 ¥YTIK;

3. «B yenax obecneuenus 6€30NACHOCMU ONOZHATOULE20 NPEOBIG-
JleHue uya Oisk ONO3HAHUS IO PEUEHUIO C1e008ames Modicem Oblme
nPO6EOeHO 8 YCI0GUSX, UCKIIOUAIOWUX U3VATIbHOE HAONIOOeHUe ONo-
snaloueco onosnasaemvim» — 4. 6 CT. 193 YTIK;

4. «3axpvimoe cyoebnoe pazbupamenbcmgo OOnyCKaemcs Ha oc-
HOBAHUU ONpedeneHuss Uil NOCMAHOBLEHUs Cy0ad 8 CIVUASX, KO20d...
amoeo mpedyrom unmepecvl obecneuenus 6€30nacHOCmU YUaCmMHUKOS
Ccy0ebH020 pazboupamenbcmed, ux ONU3KUX pOOCMEEHHUKO8, POOCEEH-
HUK08 Uy onuzkux auyy — 4. 2 CT. 241 YTIK;

5. «llpu Heobxooumocmu obecneueruss OE30NACHOCU CeUOeme-
7151, €20 OIUZKUX POOCHBEHHUKOS, POOCTNEEHHUKOE U OIUSKUX AUl CYO
0e3 ocnawenuss NOOIUHHBIX OAHHLIX O JUYHOCTIU CeUudemels 6npase
nposecmu €20 OONPOC 8 YCI0BUSX, UCKIIOUAIOWUX BU3VATbHOE HAOMIO-
OeHue ceudemeisi Opyeumu Y4acmuHukamu cy0ebono2o pasdoupamens-
cmea, 0 wem cyo 8bIHOCUM onpedelenue uiu nocmanosienuey — 4. 5
CT. 278 YTIK;

6. «Mnvie mepvl bezonacrocmu, npedycmMompeHuvle 3aKOH00amenb-
cmeom Poccutickoti @edepayuuy (NONOXKEHNe BBeAEHO B 4. 3 CT. 11
YK @3 ot 29 ntoHa 2009 1. «O BHECEHWUW U3MEHEHUIA B YTONOBHBIN
KoZieKc Poccuiickoli defepauymn 1 YronoBHO-NPOLLECCyasibHbI KOAEKC
Poccuiickoin deaepauum»).

MpaBOBO/i OCHOBOW [/11 3TOTO BbICTYMAaeT Psif MEeXAYHaPOAHbIX
N HalyMOHa/bHbIX HOPMAaTUBHbIX aKkToB?”’. HanomHum TakK>Xe, 41O C
2005 T. B CTpaHe CyLlecTByeT roCyfapCTBeHHas nporpamma 3aluThbl

27 Cm. 06 aTOM: Makeesa H. B. O NpaBoBbIX OCHOBax 0becneveHns 6e3onac-
HOCTU YYaCTHWKOB YrofIOBHOMO CyA0Npoun3BoAcTBa // YUeHble-KpUMUHAIUCTbI 1
MX PO/b B COBEPLLEHCTBOBAHUM Hay4HbIX OCHOB YrOMI0BHOMO CyA0MPOU3BOACTBA.
M., 2007. Y. 2.
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cBMaeTenieil 1 notepneslwmMX. B HacTosLee BpemMa NPUHATA U Hag/e-
Xalym 06pa3om npogmHaHCMpoBaHa Takas ke nporpamma Ha 2009
-2013rr.

MoctaHosneHnem lMpasutensctea PP ot 3 mapta 2007 T. yTBEpX-
AeHbl MpaBuna 3aWwyThbl CBeAEHWIA 06 OCYLLECTBNEHNN FOCYLAPCTBEH-
HOW 3aLMTbl NOTEPMEBLUNX, CBUAETENEN N UHBIX YYACTHUKOB Yro/0B-
HOro CyAonpon3BOACTBA, B COOTBETCTBMM C KOTOpbiMM B MB/[, ®Cb
n ®egepanbHOl cnyxbe Mo KOHTPOKD 3a 060POTOM HapKOTUYECKMX
CPeLCTB CO3/aHbl CneLmanbHble NMogpasfeneHuns.

Mo oTAenbHbIM OMy6AMKOBaHHBLIM B OTKPbITON MeyaTn AaHHbIM 3a
BpemMsi AeicTBMS 3TOI MporpaMmbl Gbina obecrneyeHa 3awimTa 6onee
3 TbIC. YenoseK. Celyac nop rocyfapCTBEHHON 3alUTON HaXO4UTCS
0Koso 700 cBmaeTenein n noTepneBLLNX?®, B ToM uncne 6onee 100 nn,
OTObIBAOLLMX HaKa3aHWe B MeCTax /INLLEHNS CBOOOAbIZ®.

Mbl Aymaem, YTo B CBA3U C (DOPMUPOBAHMEM UHCTUTYTA LOCyne6-
HbIX COrMAaLLEHNn 0 COTPYAHUYECTBE YMC/O UL, B OTHOLLEHMMN KOTO-
pbIX 6yLeT OCYyLLeCTBNATLCA rOCYAapCTBEHHAA 3aLMTa, CYLLECTBEHHO
BO3pacTeT.

B apyryto rpynny yrosioBHO-npoueccyasbHbIX Mep, Hanpas/ieH-
HbIX Ha NpeaynpexaeHve nocarateNbCTB Ha [0Ka3aTenbCTBa, BXOAAT
npaeoesvle Hopmbvl, HANPABJIEHHbIE HA npec)om@pau;eHue pasenawterus
OaHHbIX npedsapumenvio2o pacciedosanus, KOPPECNOHANPYoLWnecs
C Bblle MPWBELEHHBLIMU YTOIOBHO-MPAaBOBLIMY MONOXEHUAMU, 3TUM
[esHUAM MOCBALLEHHbIMU.

VIMEHHO C 3TOI Lenblo cneaoBatenb B nopagke cT. 161 YTK nme-
eT NpaBo NpeaynpeXxaarb TakMxX YYaCTHWKOB 3TOro npowecca u nu,
K HEMY NpuBMeKaeMbIX, KaK NOTepneBLUMiA, CBUAETENb, IKCNepT, cre-
LMaINCT, NEPEBOAYVMK, MOHSATOMN, 3aLMTHUK O HepasrnalleHnn faHHbIX
npeaBapuTeNnbHOro pacc/iefjoBaHNs, CTaBLUMX MY U3BECTHLIMU B CBS-
31 C y4acTVeM B NMPOU3BOLCTBE MO YrofoBHOMY fefy. Ha3BaHHas cTa-
oA YTIK rnacuT:

«l. Jlannvle npedsapumenvHo20 pacciedo8anus He HOOIeHCaAm
paseinawenuro, 3a UCKJIn4YeHuem cuiyvaes, npe()ycmompeHHbzx qyacmsvio
mpemvell Hacmosiujell Cmamol.

2. Crnedosamens unu 003Hasamenb npeodynpexcoaem yuacmHurKos
V2011081020 CYOONPOU3BOOCHBA O HEOONYCMUMOCMU pPA32AAULEeHUS.

208 Cm.: Poc. raseta. 2009. 22 oK.
209 CM.: Poc. raseta. 2009. 25 Hos0.
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be3 coomeemcmeyuieco paspeuteruss Cmaguiux UM U3BeCmHbIMU
OAHHBIX NPed8apumenbHo20 paccied08anus, 0 4em y Hux bepemcs
noonucka ¢ npedynpexcoenuem o6 0meemcmeeHHOCHMU 8 COOMEenic-
meuu co cmamvei 310 Yzonosnozo xodexca Poccuiickou @edepa-
yuu.

3. Jlannvie npedsapumenbHoco pacciedosanus Mo2ym dvlims npeoa-
Hbl 21ACHOCTU TUULL C PA3PEULEHUsL CTe008amesl, 003HABAMENsS U MOJb-
KO 8 mom obveme, 8 Kakom umu 6yoem npusHaHo 3mo 0ONyCMUMbIM,
ecnu pazenaulenue He nPOMUBOPeYUM UHMEPecam npeodsapumenbHo20
PAccied08anUs U He C8A3AHO C HApYUleHUueM Npas U 3aKOHHbIX UHMe-
Pecos YUacmHUKO8 Y20108H020 cyoonpoussoocmea. Paserawenue dan-
HBIX O YACMHOU JHCUSHU VHACTIHUKOS Y20I08HO20 CYOONPOU3BOOCMEA
0e3 ux coanacus He OONYCKAEmMesy.

3 uncna |'|p06f|€M, CBA3AaHHbIX C MEXaHNU3MOM peannsaunn NHCTU-
TyTa 06ecrneyeHuns TaiiHbl CIeACTBUS, KOTOPLIM B YrOIOBHO-MPOLIECCY-
albHON 1 KpVIMMHaﬂVICTVI‘-IeCKOVI nmnTepatype nocBALleHblI MHOrovmc-
NEeHHbIe NCCnefoBaHns?Y, B KOHTEKCTE Halleli paboTbl XOTeN0Ch Obl OC-
TaHOBUTLCA MNLLb Ha creyroLwmnx. Kak 0TMeueHo BblLLe, B YNCO nnu,
KOTOPLIX CNnefoBatenb UMEET MPaBo NPeaynpeXxaartb 0 HepasrnaleHnn
[aHHbIX MpefBapuTe/IbHOTO PaccnefoBaHs, BXOAUT W 3alUMTHUK. Bo-
Nee Toro, 06513aHHOCTb He pasrnawiatb gaHHbIE MPEeABAPUTE/IBHOIO pac-
cnefoBaHMA MPM OroBopeHHbIX 3aKOHOM YC/TOBUAX, MO CYLLECTBY AB/A-
eTCA eAVHCTBEHHbIM 3anpeToM, C(hOPMYNNPOBAHHbLIM B CTaTbe, MOCBS-
LLIEHHOI NOTHOMOYMAM 3aLLUTHUKA.

Sawumnux, — ykazamo 6 4. 3 cm. 53 VIIK, — ne enpase paszena-
wamev OaHHble NPeosaApUMeNbHO20 PACCIe008aHUA, CMABUIUE eMy
U3BECMHBIMU 8 C8A3U C OCYUeCMBleHUeM 3auumsl, eciu oH Ovll 00
9MOM 3apaHnee npedynpexcoer 8 nopsioke, YCMAaAHOBLEHHOM CmMambvel
161 nacmoswezo Kodexca. 3a pasenawenue 0aHHblx npeosapumenb-
HO20 pacciedo8anus 3auumHUK Hecem OmeemcmeeHHOCb 6 COOMm-
semcmeuu co cmamveil 310 Yeonosnozo xooexca Poccuiickoti ®@ede-
payuu.

B 10 e BpemMA, AyMaeTCA, HET HUKaKnUX COMHEHMWI, YTO «afBoKaT He
MOXXET CKPbIBaTb OT NOA3aLLMNTHOIO CTaBLUE eMY U3BECTHLIMW AaHHbIE

210 13 N3BECTHBIX HaM MOHOTpatnyecKnx paboT NocneaHUX NeT Mo 3TUM Npo-
6nemam 0c060 BblgennMM nccnegosarHune A. E. Macnosa (cM.: Macnos A. E. TaliHa
NpefBapuTeNbHOrO pacciefoBaHns : NPaBoBble U KPYUMUHANUCTUYECKME CPeAcTBa
ob6ecneyeHus. BopoHex, 2003).
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npeaBapuTeNbHOro paccnefoBaHus, ecm OHU MOryT ObITb UCMOMb30-
BaHbl B LieNAX 3aWmUTbI»?, DTO NOMOXKEHME NPeACTaBseTcs akcmoma-
TUYHBIM, U MOTOMY He TPebyeT KakuxX-11bo LONOMHUTENIbHbIX 060CHO-
BaHMWIA.

OfHaKo MpeasioXeHWe 3TOro Xe asTopa Ha 3aKoHoLaTe/IbHOM YPOB-
He 3anpeTuTb C/eLoBaTeNto NpeaynpeXxaars afBokarta 0 HefonycTu-
MOCTW pasrnalleHns [aHHbIX MpPeLBapuUTeNbHOro CreAcTBuA NNLLb
noA3aLlMTHOMY, KaK TakoBOMY?'?, IyMaeTcs, He YUUTbIBAeT M APYrux
peannii afBOKATCKOW MPaKTUKW, HanpuMep, KOrga afBoKar, 3ak/to-
yas cornalleHune o 3awuTe LA, CoLePXKaLLerocs nog CTpaxen, ¢ ero
npescTaBUTENEM B CU/Y JaHHON UM NOAMUCKM «0 HepasrialleHnmn» Ka-
TEropuYeCcKn OTKaKETCA COOBLLUTL CBOEMY K/TMEHTY, KaKue noKasaHus
[aeT o AeNy ero Nof3alwuTHbIN, KakKMy LOKa3aTe/IbCTBaMU ero BUHbI
pacronaraeT cfiefoBaresib 1 T.M. Takoe NoBeAeHNe afBokara, 0CO6eHHO
OCYLLECTB/IAIOLLErO 3aLMTY MO Ha3HAYEHWUIO, Yalle BCero BOCMPUHM-
MaeTCcs MnpeacTaBUTENSAMU MOA3AWMTHOrO CUMMITOMOM TOrO, YTO «af-
BOKAT — CBOW AN CNeAoBaTens», YTo OH He CTOMbKO 3awuiiaeT 61m3-
KOro UM YefioBEKa, CKOMbKO COTPYAHWUYAET CO CMeLCTBMEM, MOMOraeT
C/efoBareo.

ELue 6onee pagvkanbHOe NpessioKeHEe B KOHTEKCTE paccMaTpuBa-
emoli npo6nembl BHocuT HO. M. MapmaeB. OH nonaraeT, YTo «B COBpe-
MEHHbIX YC/IOBMAX, MPW HbIHELIHEM 06beMe MpaB U MO/IHOMOYMIA 3a-
WNTHNKA YMECTHbIM OyeT HacTOATE/IbHO PEKOMEH0BaTb BCEM CyOb-
eKTaM pacc/iefjoBaHus Nno BCeM 6e3 UCKJ/THOUEHUS YIONOBHbIM e/am
OpaThb Y 3alMTHNKOB COOTBETCTBYHOLLYIO MOAMNCKY (4. 2 CT. 161 YTIK
P®). Mony4yeHve Takoi NOANUCKM LO/MKHO CTaTb CTO/b XKe eCTECTBEH-
HbIM PUTYasioM BCTYMJIEHUA B Ae/0 3aWUTHUKA, KaK U MoyyYeHue oT
HEero opaepa»?t.

B cBa3u ¢ atuMm, gymaetcs, CT. 161 YTIK Hy)aaeTcs B COOTBETC-
TBYIOLLEV KOPPEKTUPOBKE, YUUTbIBAIOLLEN BblCKa3aHHble COOBpaXxe-
HUSA, U Gonee YeTKOW (DOPMY/MPOBKe CUTyaLuu MPOTMBOMPABHOIO
pasrnalleHvs AaHHbIX NpefBapuTesibHOr0 paccriefoBaHus afBoKa-
Tamu, BbICTYMNatoLWMMIN MO YrofioBHbIM [ief1aM, He TO/IbKO B Ka4yecTBe
3alLMTHUKOB, HO W MNpefcTaBuTesien (NoTepnesLUEero, rpaXxiaHCKoro
NCTLA, OTBETUMKA).

2 Macnos A. E. YKas. cou. C. 71.
212 Tam xe.
23 [apmaes FO. 1. Yka3. cou. C. 40.
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BecbMa 3(h(heKTMBHbLIM YrofI0BHO-NPOLECCyasibHbIM - CPeACcTBOM
obecneyeHns 3aLlMThl LOKa3aTebCTB, 0CO6EHHO Ha Hanbonee NHgop-
MaTVBHOM Y AVHAMWYHOM MEePBOHAYa/IbHOM 3Tare rnpeABapuTeIbHOro
paccfiefoBaHus, B YaCTHOCTM, NPECTYM/IEHWIA, COBEPLLEHHbIX OpraHu-
30BaHHbIMW MPECTYMHbLIMU Fpynnamy 1 coobLyecTBamMu, No O4eBUA-
HbIM Ha TO NpPUYMHaM SBNAETCA CrefytoLLee MoMoXeHWe, 3aKpeneH-
Hoe B Y. 4 cT. 96 YTIK: «/Ipu neobxooumocmu coxparenus 8 unmepe-
cax npedsapumenbHo20 paccied08anus 8 maiHe Gakma 3a0epircanus
VBEOOMACHUE C CO2NACUSL NPOKYPOPA MOJICEem He NPOU3800UmMbCs, 34
UCKJIIo4eHuem ciydaes, Ko20a n0003peeaeszﬁ ABNAEMCs Hecoeepulet-
HOJIEeMHUM».

He cTaBs noj COMHeHWe Lienecoobpa3HOCTb BBEAEHUS B YTO/IOBHO-
npoueccyaibHbliA 3aKOH 3TO BO3MOXHOCTU 3alUWThl [OKa3aTe/bCTB
OT MOCAraTeNibCTB, eCN He UCKIIOYALOLLEN B LIE/IOM, TO CYLLEeCTBEH-
HO YMeHbLLAIOLLEN BEPOATHOCTb YHUUTOXEHUS UM COKPbITUSA [OKa-
3aTe/Ib,CTBEHHOW UHGOPMALMN N ee HOCUTENEen?, Mbl He MOXEM He
06paTUTb BHMMaHWe Ha crefytollee. [lymaetcs, YTo TONbKO Hebpex-
HOCTbHO B 3aKOHOZATE/IbHON TEXHMKE MOXXHO 06BACHUTL TO, YTO MOC/e
NPUHUMNUANbHBIX M3MEHEHWIA cTaTyca NPOKypopa B Aocyae6HOM npo-
N3BOLCTBE MO YrofioBHOMY feny, BHeceHHbIX B YT1K B 2008 r., B npuBe-
[l€HHOI HOPMe COXPaHUIOCh MOJOXEHME O TOM, YTO aHHOE peLLeHune
NMPUHUMAETCS CefloBaTeNEM ¢ coenacusi npokypopa. Kak N3BecTHo, 3a-
KOH, HanvcaHHbIi HEKOPPEKTHO, CoaepXKallmnii B cebe NpoTMBOpPEUNS,
ypeBaT 6e33aKOHVEM MpW ero NpUMeHeHUW. A NOTOMY, MO Hallemy
TBEPAOMY YOEXAEHWIO, B cCamMoe Gnvkaiillee BPeMS B IaHHYH HOpMY
[O/MKHbI ObITb BHECEHbI CNeAyHoLLMe KOPPEKTUBDI: peuienie o coxpa-
HeHUU 6 mavke axma 3a0epiucanust N0003PeaAeMo20 NPUHUMACCSL
do3Hagamenem ¢ Co2nacusi NPoKypopd, a c1edosamenem ¢ CO2ndAcus py-
KOBOOUMmesl CLe0CMBEHHO20 OP2aHd.

Oco60e 1 3Ha4YMTeNbHOE MECTO B CUCTEME Yro/I0BHO-NPOLLECCY-
a/TbHbIX Mep NpegynpeXxaeHns nocarateNbCTB Ha [oKasaTe/lbcTBa 3a-
HMMaOT UHCTUTYTbI NPOLECCYaslbHOro NPUHYXAEHWS, OCHOBHbLIM 13
KoTopbIX nocsslleH Pasgen 4 YTIK. inana3oH nx BeCcbMa LUMPOK: OT
0TOGpaHns 0653aTe/IbCTBA O ABKE, 3aJepXKaHuns, OTCTPaHeHUs OT AOJK-
HOCTW [0 Mep MpeceyveHns B OTHOLUEHUW MOA03PeBaeMoro 1 06BUHS-

214 OT 06BHEKTOB, Ha KOTOPbIX OHA COXPaHWIack, B YaCTHOCTM, A5 UCKMKOUYEHUS
BO3MOXHOCTM MX OGHApPYXKeHWsi Mpu 06bICKax, [0 BO3MOXHbIX MOTEPMEBLUMX 1
cBuaeTeneil.
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emoro. MIMeHHO Takas MX Hanpas/ieHHOCTb 0C060 MoAYepKHyTa B ne-
PEYMCNEHNM OCHOBAHWI ANa 136paHns Mepbl NpeceveHns, NpUMeHse-
MbIX K Ha3BaHHbIM IMLAM:

1. Jlo3znasamens, credosamens, a maxaice cyo 8 npeoenax npeoo-
CMABIEHHBLIX UM NOTHOMOYULL enpaese u36pamb 066uHﬂeMOMy, no00o3-
pesaemomy 00HY U3 Mep npeceyeHus, npedyCMOmpeHHbIX HACMOAUWUM
KOOEKCOM, npu Haaiuduu 00CMamoyHblx OCHOBAHUU noJjazams, 4mao 00-
BUHSAEMDBILL, NOOO3PEBACMDBLI ...

3) mooicem yepooicams ceudemento, UHbIM YUACHMHUKAM Y2OL06HO-
20 CYOOnpouU3B00CMEa, YHUUMONCUMb OOKA3AMENbCMed IUubo UHbIM
nymem 60CHPENnsmcmeosams npou3eo0Cmesy no Y20l08HOMY Oel)...
(cm. 97 VIIK).

Cpasy CKakeM, YTO TeOpeTMYecKUM npobsemam WHCTUTYTa Mep
npeceyveHnst B COBPEMEHHON NPOoLLeCCyabHOM NUTepaType NOCBALLEHbI
MHOTOYMC/IEHHbIE, B TOM YKC/Ie MOHOrpaguyeckune, nccnefoBaHna?s,
a MpaKTVKe UX NPUMEHEHUS — psA NOCTAHOBNEHWUIA U OnpeaeneHui
KoHCTUTYLMOHHOIO 1 BepxoBHoro Cynos P®. OfHaKo [0 HacToALero
BPEMEHWN B NPaBONPUMEHUTENbHOW AeATEeNbHOCTU HET, NoXxanym, 60-
Nee [UCKYCCUOHHOIO BOMPOCa, YeM, YTO MMEHHO CredyeT MOHMMaThb
noj «HaMYMeM LOCTaTOUHbIX OCHOBaHWIA Nonaratb», B YaCTHOCTU, YTO
MOA03peBaeMblit/06BUHAEMBI MOXET COBEPLLATL YKa3aHHbIE B MpuBe-
feHHoM nyHKTe cT. 97 YTIK nocaratefi.CTBa Ha fOKa3aTe/bCTBEHHYHO
WH(OopMaLMio 1 JOKa3aTe/IbCTBa.

[na nogTeepXaeHUs NpeaesbHON AUCKYCCMOHHOCTW 3TON npobine-
Mbl MPVBEAEM HECKO/bKO Pa3/MyHbIX BbICKa3aHHbIX MO Heli MHEHWIA.
Tak, 0TBETCTBEHHbIe COTPYAHVKM [pokypatypbl P® A. M. KopoTkoB K
A. B. TUMO(heeB CYMTAIOT, YTO «B 3TO NOHATUE BK/AAbIBAETCS HaMume
y g, NPomn3BOAALLIEr0 pacc/iefjoBaHns, COOTBETCTBYHOLLE NH(OpMa-
LMK, MOKa3aHW Apyrux y4aCTHUKOB NpoLecca, pe3yNbTaTbl NPoBeaeH-
HbIX ONEPaTMBHO-PO3bICKHbIX MEPONPUATUIA, aHANIM3 AaHHbIX O IMYHOC-
TN NOLO3PeBaeMoro, 06BUHSAEMOr0, Kpyra ero o6LleHns, npeablayLiee
noBefleHVe, TaKkXke CaM XapakTep COBEPLUEHHOro MPecTynieHns»?e,

215 CM., Hanpumep: Kospuea 3. @. YTONOBHO-MpOLeccyaibHOe NpUHYXaeHne. Bo-
poHex, 1975; Kopuyros B. M. Mepbl NpOLeccyaibHOro NPUHYXKAEHUSA B YTONTOBHOM
cyponpoussogctee. Capartos, 1978; Muxaiinoe B. A. YTONOBHO-MPOLECCYa/IbHbIe
Mepbl NMpeceyveHs B Cyn0npom3BoacTae Poccuiickol deaepauyn. M., 1997; u ap.

28 Kopomrkoe A. I1., Tumoghees A. B. 900 0TBETOB Ha BOMPOCHI NMPOKYPOPCKO-
CNefCTBEHHbIX PabOTHMKOB MO NpuMeHeHNto YK P®. M., 2004. C. 175.
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B. A. Muxainnos npu aHanm3e 310 NPO61eMbI NPULLIEN K MPOTUBOMO-
NOXXHOMY YOEXAEHWMIO, YTO TaKMMU OCHOBaHWSAMU ABNAKOTCA JINLLb <HA-
NNYVie B YrOIOBHOM [efie [OCTaTO4YHbIX AOCTOBEPHbIX [OKAa3aTeNbCTB,
MO3BO/IAIOLLMX NONararb, YTO 06BUHSEMbIN, €CIN HE MPUMEHUTb K HEMY
Mepy MpeceyeHuns... BOCNPENnATCTBYET MPOV3BOACTBY MO YrOJIOBHOMY
aeny»?t. «PeanbHas OyayLias BO3MOXXHOCTb 06BMHAEMOr0 BOCMPENAT-
CTBOBATb MPOU3BOACTBY MO feNy, — KOHKPeTU3npyeT aToT Tesnc K. b. Ka-
JMHOBCKWIA, — MOXET ObITb YCTaHOB/IEHA C MOMOLLbHO A0Ka3aTebCTB 06
yrpo3ax vy MHOM He3aKOHHOM BO3€eNCTBUM C ero CTOPOHbI B OTHOLLIE-
HUWM NOTEPMEBLUNX WU CBUAETENE; O CNY>KeOHOM, (h1MHAHCOBOW MK
NNYHOV 3aBUCMOCTW CBMAETENEN NN NOTEPNEBLUMX OT 0OBUHAEMOTO;
0 (paKTax yHUUTOXKEHNS 06BMHAEMbIM CNEL0B NPECTYMNIeHUs U (asbeu-
(hMKaLMKN AOKA3aTENbCTB UM TaKMX NONbITOK U T.M.»%%8,

Ha nepBbIli B3rnsg, AeiicTeytollas pegakums Y. 1 ct. 108 YTIK BHe-
cfla [AOCTaroyHyt0 OMnpefesieHHOCTb B PeLleHne 3TOro Bonpoca npu-
MEHUTE/IbHO K Tako Mepe NpeceyveHuns, Kak 3akntoueHme nog CTpaxy
(MMeHHO NpK ee N36paHMKM OH CTOUT HanMbosnee 0CTPO). B cooTBeTCTBUM
C Hei, «npu n3bpaHUM Mepbl NPeceveHns B BUAE 3aK/IHOYEHUS Mog,
CTpaXy B MOCTAHOB/IEHWM CYbWN JOMKHbI ObITb YKa3aHbl KOHKPETHbIE,
(hakTMUeCcKne 06CTOATENbCTBA, HA OCHOBAHWUM KOTOPbIX CYAbS MPUHAN
Takoe pelueHue. TakMMu 06CTOATENIbCTBAMU HE MOTYT SBNATLCA AaH-
Hble, He NMPOBEPeHHbIe B XOAe CyfebHOro 3acefaHns, B YaCTHOCTU pe-
3ynbTarbl OMNepaTvBHO-PO3bICKHON [AeATeNIbHOCTW, MNPeLCcTaB/eHHbIe
B HapyLleHve TpeboBaHWIA cTaTby 89 HACTOALLEro Kopekca». Takum
06pa3om, 3aKOHOAATeNb YeTKO yKasasl, YTO OCHOBaHWA A4ns M3bpaHus
Mepbl MpeceyeHns MOryT BbiTb YCTaHOBNEHbI He TOMIbKO [OKasaTe/lb-
CTBaMM KaK TakKOBbIMW, HO U «erasnM3oBaHHbIMW» B NOPsAKe Ha3BaH-
Hol cTaTbn YTIK ans ucnonb3oBaHus B YrofloBHOM fpoLecce ornepa-
TUBHO-PO3bICKHBIMU JaHHbLIMK.

YKazaHHas no3numna NoaTeepxaieHa v B [NocTtaHosneHumn NMneHyma
BepxoBHoro Cyzna P® ot 29 oktabps 2009 r. «O npakTuke npvmMeHe-

217 Kypc yrosioBHOIo Cyaonpou3BOAcCTBa : B 3 T. / nog pea. B. A. Muxaiinosa.
M. ; BopoHex, 2006. T. 1. C. 651-652. 370l No3nuUMM NPULEPXKMBAKOTCA U MHO-
rve fpyrvie npoueccyanuctbl (CM., Hanpumep: I pueopwes B. H., [lobedkun A. B.,
Hwun B. H. YronosHsblii npouecc. M., 2008. C. 227-228; Enuxees 3. J]. MNpobne-
Mbl 3PHEKTUBHOCTY Mep Yro/0BHO-MPOLIECCYa/IbHOT0 NnpecedeHns. KasaHb, 1982,
C.8).

28 Cymupnos A., Karunoeckuii K. KOMMEHTapuiil K yronoBHO-NPOLECCyabHOMY
Koaekcy Poccuiickoin ®epepayun. Cri6., 2004. C. 270-271.
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HMS CyaaMmn Mep NPeceyYeHns B BUE 3aK/HOUEHUs NoJ CTPaxy, 3a1ora
N LOMaLLHEr0 apecTa»: « Ykazannvle obcmosmenbcmea 00iCHbL Oblimb
peanvHbiMU, 0D0CHOBAHHBIMU, MO eChlb, NOOMEEPHCOAMbC 00CMO8eED-
Holmu ceedenusmu»®® (Kak BUANM, YKazaHWs, YTO OHW LO/DKHbI MOA-
TBEPXK/AATbCS CBEAEHUSIMU, NPEAOCTaB/EHHbIMU NNLLL B hopMe [10Ka-
3aTenbCTB, HET).

TyT HeobxoauMo cfenathb Creaytollee OTCTynneHve. HasBaHHOe
lMoctaHoeneHne MneHyma BepxosHoro Cyga B Cuy 3a/10XKeHHOro B
HEM, MOXHO CKa3aTb, PEBO/MIOLMOHHOIO Noaxoda K TpeboBaHUsSM O
NPMMEHEHNN Ha3BaHHbLIX B HEM MeEP npecevyeHna OAHOBPEMEHHO NpPU-
BE/I0 K BO3HNKHOBEHWNIO BeCbMa CyLLI,ECTBGHHOVI B KOHTEKCTE n3nara-
eMbIX B JAaHHOM MeCTe Hallleit paboTbl BONPOCOB NPo6/ieMbl. Mbl UMe-
eM B BUAY TO, YTO, €C/IN paHee, paccMaTpuBas XoAaTaiicTBo C/iefoBa-
Tens 06 n3bpaHMM Mepbl NpPeceyeHuns], Cya peLlan Bonpochl N1ilb 06
YCTaHOB/IEHUW A1 TOIO AO/MKHBLIX U AOCTOBEPHbIX CBG,U,GHI/IVI, TO ceit-
yac OT Hero TpebyeTCs «8 KadiCcOOM KOHKPEmHOM Clyyae Npogepsimb
000CHOBAHHOCTIL NOOO3PEHUSL 8 NPULACTNIHOCIU K COBEPULEHHOM) Npe-
cmynnenuto. Ipu smom cnedyem umems 6 610y, 4mo 0O0CHOBAHHOE NO-
0o3peHue npednonazaem Haauyue 00OCMamo4HblX OAHHbIX O MOM, YO
coomeemcmayoujee Yo MO0 CO8ePUUMb 30 NpechmynieHuey (n.
2), BN Yero K XoAaTaicTBy CrefoBarens Hafo npunaratb «Konmu fo-
npocoB Mnogo3peBaemoro, 06BV|HF|€MOFO, MHbIE MaTepnasibl 0O NpnyacT-
HOCTMW NnLa K npecTynneHunto» (n. 10).

Takol noaxoA K peeHnto CTo/1b OTBETCTBEHHOIO BOMPOCa, Kak nU3-
6paH|/|e Mepbl npecevyeHns, B HaCTHOCTHU, O 3aK/MHOHEHNN NOJ, CTpa>KeV|,
NpeCTaBNAETCA BMOMHE LMBUAM30BaHHbIM. OJHAKO OYEBUAHO, UTO C
mMaTepuanamu, NoATBEPXKAAIOLMMI NPUYACTHOCTL MOA03pPEeBaeMoro/
06BUHSIEMOrO K COBEPLLUEHNIO NPECTYNNEeHNA, B Cyae 6y,CI.ET 3HaKOMWUTb-
sl KaK camMo 3TO /L0, TaK U ero 3aluTHUK. W1 NoToMy cywecmesyem
00CmMamouHo 6onbUuIas BEPOSIMHOCTb, YMO NOTYYEHHblEe UMU CEEOEHUS.
6 psde ciyuaes 6yOym aKMUBHO UCHOIL308AMbCS OJisl COBEPULEHUS NO-
cA2amMeNnbCme Ha OOKA3AMENbCMEA 8 PASTUYHBIX PACCMOMPEHHBIX HAMU
8bllle UX GUOAX HA CAMBIX NEPBOHAUANLHBIX IMANAX PACCIEO08ANUS,
K020a uaue 6ce2o U peulaemcest ONpoc 00 U30PaAHUY Mepbl Npeceyenus.
Jlymaemcs, npagooxpanumenvhas npaxmuxa Onudicauuieco epemenu
00JIJICHA BLIPADOMAaMb HEKUe NPasosble U MAKMuUYeckue peKomeHoa-
yuu npeodynpexcoeHuss npedoCmagieHHOU OONOIHUMENbHOU BO3MONC-

219 Poc. raseta. 2009. 11 Hos6.
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HOCMU OISl COBEPUIEHUsL SMUX NOCASAMENbCNE U CB0€BPEMEHHOU Hell-
Mpanu3ayu ux NOC1e0Cmeull.

HeT COMHEeHWI1, 4TO HanMume CBeAEHWIA O MPUYACTHOCTU Nogo3pe-
BaemMoro/06BMHSEMOrO K COBEPLUEHNIO NPECTYNM/IEHNA — OJHO3HA4YHOE
OCHOBaHWe a4 I/I36paHl/|F| MepbI NpeceyvyeHns, B TOM Yncne n Hanbonee
CTPOrOi U3 HUX — 3aKMOUEHUs! MOA CTPaXy (ECTECTBEHHO, C YUYETOM
06CTOATENLCTB, NepeuncneHHbIX B ¢T. 99 YTIK). Ho 6yaem peanucra-
MW, [AleKo He BO BCeX C/ly4vasxX (MOXHO CKa3aTb, B 60/bLUMHCTBE UX)
cneposare/sib K MOMEHTY, KOrja 'y HEro BO3HUKaeT HEOﬁXO,EI,VIMOCTb npun-
HATUA peLleHns 06 136bpaHUn Mepbl NPeCeYeHns B OTHOLLEHWW MOA03-
peBaeMOro 1Unm 06BMHSAEMOTO Ja>Ke MO YronoBHbLIM AenamM 0 TAXKKNX
N 0060 THKKMX MNPeCTynneHnax, Taknmm ceeeHnaAMM pacrnoniaraeT.
IMeHHO noaTomMy B (hOPMY/IMPOBaHMM CaMOro 3TOr0 OCHOBaHWA 3as10-
YEHa BEPOATHOCTb MEPEYMNC/IEHHbIX B HEM [e/CTBMWIA NOL03PeBaeMo-
ro/06BMHAEMOrO, nof4vepKmneatoLlas cyrybo nporHOCTUYECKYHO (yH-
KUMIO Mepbl MpeceyeHmns: «...OCTaTOYHble OCHOBaHWA nonaratb, 4To
06BUHSAEMbIN, NOA03PEBAEMbIIA... Moscem YTPOXKATb CBUAETENIO, VHBIM
y4aCTHMKaM YrosioBHOro cygonpon3soacTtea, YHUUTOXNTb A0Ka3aTe/lb-
CTBa, MHbIM MyTeM BOCMPENATCTBOBATL MPON3BOACTBY MO Yro/10BHOMY
Jeny». VIHbIMy cnosamu, npegnosiaraeTcd, YTo JaHHOe JIMLO MOXeT
TaKOBbIE MOCAraTe/IbCTBa Ha [0Ka3aTeNbCTBa MPeAnpuHATL, HO MOXEeT
TaKMX NONbITOK W HE NMPenpUHNMATD.

Oonako Ham He U38eCMHO Hit OOHO U3 PACCMOMPEHHBIX CYOOM C HOC-
MAaHOBIEHUeM NPUSOBOPA Y2OT0BHBIX 0ell, N0 KOMOPOMY Obl, 60-NEPBbIX,
HA cmaouu npeosapumenbHo20 paccied08anus 008UHAEMOM) He U30U-
panace ma unu UHAs Mepa npeceyenus, U, 60-6Mopuelx, 6 KOMOPOM 6 Ka-
yecmee 0OHO20 U3 OCHOBAHULL K ee U3OPAHUIO He YKa3bleaioch Ovl, 4mo
00BUHAEMBLIL «MONCEM YPOAHCAMb CEUOEMEIO ... BOCNPENSAMCMEO8AMb
nPoOU3800CM8BY NO Y2ON08HOMY 0.

A noTomy, Npu BCEM CBOEM ly6ouaiillem nueTeTe nepes npasamm
YenoBeKa ¥ rpaxaaHunHa, NoOHMMaHUM HeobX0AMMOCTN HEYKOCHUTEb-
HOr0 VX YBaXXEHUSA 1 COB/MIOAEHUA Mbl YUUTLIBAEM Peasin COBPEMEH-
HOV KPUMUWHAbHOW 1 NPaBOMPUMEHUTE/IbHOW NPaKTUKKM B 061acTy
erI'IOBHOI7I HOCTNUUMK, a NOTOMY NO3BO/INM cebe BbICKa3aTb HECKO/MbKO
ePEeTUYECKYIO MbIC/b. Hem nu onpedenenHo2o npasogoco Xanicecmaa
8 Mmpebosanuu OOKA3AHHOCIU OCHOBAHULL OJisl U3OPAHUSL Mepbl npece-
uenust 06gunaemomy? Tem Oonee npu uzdpanuu mepvl npeceyeHus 6
OMHOWIEHUU NOO03PEe6AeMO20, peuleHue 0 NPUMeHeHuU KOMopou npu-
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HUumaemcs, KaKk npasujlo, He mojabKoO Had NEPBOHAUAIbHOM dmane npe()—
eapumeibHoco paccxze&o@anl, HO U 6 cCAMOM €e20 Hadaje, KOF,U,a ,ELOKa-
3bIBaHUE MX, CKaXXEM MPAMO, — He OCHOBHas 3ajaya cnefosarens, CTpe-
MSLLErocs B MEPBYHO 0Yepedb PACKPbITb NPECTYM/EHNE U U306INUNTD
NALO, ero COBEpLUMBLLEE.

VHoe feno — peanusaums Mep npeceveHns LOo/mKHa 6bITb MPOLECCOM
MOOU/IbHBIM. VIX 136paHve, N3MeHeHVEe 1 OTMeHa LO/MKHbI 8[leKBaTHO,
AMHAMWUYHO 1 CBOEBPEMEHHO pearmpoBaTh Ha pasBUTUE CeLCTBEHHON
cuTyaummn. B 4acTHOCTU, MO MHOTUM YrOMOBHbLIM AenaM, No KOTOPbIM
B Hayasle NpefBapuUTeNbHOIO pacciefoBaHnsa OblNv OCHOBaHWSA 414 3a-
K/TIOYEHMA NOZ CTPaXy C YHeTOM, MOBTOPUM, ee MPOrHOCTUYECKOro Xa-
pakTepa, fjasee onaceHus, 4To JaHHOe Lo OyaeT TeM AN UHbIM 06-
pasom nocsrarb Ha [oKa3aresbCTBa WM UHbIM 06pa3oM MpPensTCTBO-
BaTb CNEACTBUIO, HNYEM He MOATBEPANNCL. ECTb I HEO6XOAMMOCTb B
JanbHenLweM ero cogepXxaHum nog cTpaxein? O4eBngHO — Her.

OfaHako ciyyav M3MEHEHNS Takoin Mepbl MpPeceyeHmns Ha 6onee MAr-
Kyt KpaiiHe peaku (He roBopsi 06 0TMeHe Mepbl MPeceyeHnsi BOOOLLE).
Bonee TOro, kak NOKasblBAtOT HALUW HabKOAEHWs, BCTpevaroLmecs
C/lyYan U3MeHEHNSs CoLepXKaHns nog CTpaxkel Ha Apyryro Mepy npece-
YeHWS Yallle BCEro 00bACHAKTCA UCTEUYEHVEM YCTaHOB/IEHHOMO CYA0M
CpOKa ee feincTaus.

Kak 0606111 no3vuuio ciefosaTens U NPOKypopa OAVH afBoKaTt
NPy pacCMOTPEHWM BOMPOCa O MPOAJIEHNM CPOKAa COAepPXXaHUA NOf
CTPaXei ero NoA3aLlMTHOrO: «MNo UX MHEHWIO, CPOK ero cofepXaHus
nog, CTpaxkeid JO/MKeH ObITb NPOAJIEH NIULWb MOTOMY, YTO €r0 HeKor-
[a, MHOIO MecsileB Haszaf, apectoBanu». Cyg € 3TON no3uuuelt nu,
OCYLLECTB/IAIOLMX YrONI0BHOE NPec/iejoBaHNe, TeEM He MeHee, corfna-
cuncs...

TaKT14YecKn rpamoTHOE MaHeBpPYPOBaHUWe Clief0BaTe/IeM 40CTaTou-
HO LUMPOKUM Ayana3oHoM Mep rnpecevyeHuns, NpeayCcMOTPeHHbIX CT. 98
YTIK (0T NOAMMCKM 0 HEBbIE3/E A0 3aK/THYEHUS NOL CTPaXKY), He TONbKO
paLvoHabHO CKaXKeTCA Ha (hopMMPOBaHUN [OKa3aTeNlbCTB, HO ABUTCA
W [eACTBEHHbIM CPELACTBOM MPeAynpexaeHns NoCAraTeIbCTB Ha HUX U
HeMTpanun3auum nx NocneacTemin. Mbl MMeemM B BUAY He TO/bKO 136pa-
HWe OLHON M3 HMX, HO 1 NOCNEAYIOLLME ee U3MEHEHWS, YUNTbIBaOLLME
KaK IMYHOCTb 06BMHAEMOr0/MoA03peBaeMoro, Tak 1 ero OTHOLLEHMe K
VHKPUMWHUPYEMOMY eMy LeSHUIO Ha OrnpefesieHHOM 3Tarne paccieso-
BaHWA, B TOM YMC/E CYLHOCTb 1 XapakKTep AaBaeMblX UM MOKa3aHWiA.
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[ymaeTcs, nogo6HOe MaHeBPVPOBaHUE Mepamu MPeceveHnst MOXeT
BMNETaTbCA U B CUCTEMY TaKMX LUMPOKO M3BECTHBIX B KPUMUHANIUCTUKE
TaKTUYECKNX KOMOMHALMIA, KaK «paKuraHne KOHPANKTa» N «4eMOHCT-
paumsi BO3MOXHOCTEN CneacTBusa»?, B TO »Ke BPeMSsi, 0YEBMAHO, YTO
TaKoe TaKTMYeCKoe MaHeBpVpOBaHUe CriefloBaTe/sieM MepamMu rnpeceye-
HUS, HE YLLEMNAA ero CamoCTOATENIbHOCTM, [O/HKHO HaXOAUTLCA MOA,
MOCTOSHHbIM BE4OMCTBEHHbIM W MPOLECCya/lbHbIM KOHTPO/EM.

MonyTHO XoTenockb 66 06paTUTL BHUMaHME Ha NPo6aeMy, CBSA3aH-
HYI0 C U3MeHEeHWeM paHee M36pPaHHOW Mepbl MPeceyYeHns, paccMoT-
PEB ee Ha MpMMepe CUTyauun, AOCTaTOYHO «LITaTHOW» ANs CyAeOHO
npaktukn. Cyg, npurosapueas NoACcyaMMOro, HaxoAsLLlerocs Ao Toro
nog, NOANUCKON O HeBble3/e, K JIMLLEHNIO CBO6Ob!, KaK Npasunno, ns-
MEHSET OCY)XXIEHHOMY Mepy MPeceyeHns Ha CoaepXKaHue Nnog, CTpaxken.
OcHoBaHVe 418 TOro NOHATHO (XOTH, 3a4acTyto, B CaMOM MPUroBOpe
MPAMO He 0TpaXkaeTcs) — 06ecrneyeHne NCMNONHEHNS Ha3HaUYeHHOT0 Ha-
KaszaHus. OfHaKo KaccaLuMOHHas MHCTaHLMA NOCTaHOB/IEHHbIA NpUro-
BOP OTMEHSET, BO3BpaLLlas e/io Mo OCHOBAHWAM, NMepeyncieHHbIM B CT.
386 YTIK, Ha HOBOe cyaebHoe pa3bupatenbeTBo. [pn 3TOM Takxke, Kak
npaswnso, n36paHHas Cy4oM Npu NOCTaHOB/IEHWMM NPUIOBOPa Mepa npe-
ceyeHus (apecT) ocTaBnseTcs 6e3 M3MeHeHus , 6e3 Kakoro-mo6o oTaesb-
HOro 060CHOBaHMA.

Bo3HMKaeT BOMPOC — HACKO/IbKO BepHa Takas no3uuusa? Beab oc-
HOBaHWA 19 MepBOHAYa/IbHOTO M3MEHEeHWUA Mepbl (HanoMHUM, Ans
obecrneyeHns UCMOSHEHNA MOCTAHOB/IEHHOIO MPUroBopa) B TakoM
cnydae oTnann? A Ta, N0 KOTOPOI NOACYANMbIA, BO3MOXHO, Ha Npo-
TSDKEHUW He TONbKO MHOTUX MeCALEB, HO MHOTAA W NET, Haxo4uncs
[0 NOCTaHOBNEHUA B OTHOLUEHUW HEro 06BUHUTENBHOIO NPUIroBOpa,
BCeLleNno obecneyvBana fO/DKHOE ero nosefeHvie, B TOM yucne (ak-
LIEHTVPYEM 3TO B KOHTEKCTE M3y4aemoii TeMbl) Npedynpexnana Ka-
Kne-nnbo nocsaratenibCTea C €ro CTOPOHbI Ha foKa3aresnbcTea? Mpu
3TOM cfieflyeT y4uTbIBaTb U TO, YTO MOBTOPHOe pa3bupaTenscTBo

220 06 KX CYLLHOCTY CM.: Baes O. A. TaKTuKa CNeACTBEHHbIX AelicTBUlA. Bopo-
HeX, 1995; E20 oice. TaKTUKa Yrof0BHOIO NpecnefoBaHns 1 NpotiecCnoHanbHOM
3awnTbl 0T Hero. M., 2008; Berxun P. C. Kypc KpuMuUHanuctTukn, M., 1997. T. 3;
3opun I A. PyKOBOLCTBO MO TakTuKe gonpoca. M., 2001; ITopy6os H. H. onpoc
B COBETCKOM YTO/I0BHOM CYAOMNPOU3BOACTBE. MWHCK, 1973; ITorcmosanos O. B.
CoBpemeHHble MPo6aeMbl KPUMUHAIMCTAYECKO TakTUKK. M., 2009; [llenumo-
ko B. IO. Teopnsi KpUMUHANUCTUYECKON TaKTUKKW. XapbKos, 2002; v ap.
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Jena B Takon cuTyauun GyaeT He MeHee A/IMTeNlbHbIM, YeM MepBo-
HavabHoe.

C 3Tux No3uuMii HaM NPeACTaB/ISETCA B BbICLLUE/ CTerneHn 060CHO-
BaHHbIM peLueHne CyaebHoi Konnerm no yronoBHbIM fenam BepxoBHo-
ro Cyga P®, koTopas, 0TMeHssi 06BUHUTE/bHbIV NPUFOBOP B OTHOLLIEHNM
C., ocyxfieHHoro no 4. 4 ct. 290 YK K 7 rogam 6 mecsauam nMieHns ceo-
60/bl, C HarpaBNeHNEM AeNa Ha HOBOE CyebHOe pa3bupaTenbCTBO, YKa-
3ana: «C y4yeToM Toro, 4to C. 6bin B3AT NOL CTPXKY MPW NOCTaHOBNEHNM
MPWroBopa, a 40 3TOr0 He HapyLLUa N30paHHON B OTHOLLIEHWI HEFO Mepbl
npeceyeHns B BUAE NOAMUCKM O HeBblesae, CyaebHas Konnerns cumTaet
BO3MOXHbIM 0CBOOOAWTb €ro M3-Mog CTPaXu, U3MEHMB eMy Mepy npece-
YEHMA Ha MOAMUCKY O HEBbIE3/E U HAL/IEXALLEM MOBEeAEeHNN»?2,

O[lHaKo, KaK OTMEYeHO, TaKne peLLIeHns NpPeacTaBasoT coboi pes-
KOe VCK/IHOYeHMe B MPaKTUKe KacCaluMOHHbIX pacCMOTPEHWI yronos-
HbIX Aen.

Kpome moeco, Helb3sl He ydumbsvlednib, 4mo ocnidaejlieHue Kaccayu-
OHHOU uHcmaHuuell npu 603epaiyeHuu y2oji106H020 oelna Ha Hogoe cy-
0ebHoe paccmompenue Mmepuvl npecederus, U3OpaHHol cyoom npu no-
CMAHOBIEHUU 8 OMHOUEHULU OCYHCOCHHO20 NPU208opd, Oe3 UsMeHeHUs
ACUXONO2UYECKU OpueHmupyem cyoel HA pe3yibmamvl N08MopPHO20
paccmompenust 0ena’?,

B cBA3M C 3TUM LeNbio NPeA0TBPALLEHNA U3NULLIHErO CyAelicKoro
YCMOTPEHUS MPWU PeLleHnM [aHHOTO BOMPOCa Mbl Mosaraem yMecT-
HbIM [IONONIHEHWE Ha3BaHHOW cTaTby YTIK crefytoLyM noioxKeHEM:
npu OmMMeHe NpUeo8opa ¢ HANPAsieHuem y20108H020 0eld HA HO80e
cyoebHoe pazdupamenbcmeo mepa npeceueHus, U3OPanHas cyoom npu
nocmarnoelenuu npucoeopa C Yejivio obecneuenus e2o UCNOJIHEHUA, U3-
MeHnsenics Ha parnee u36paHHy10 npu HA3HA4YeHUU nepeoHavalbHoco cy-
0ebH020 3acedaniiss N0 OAHHOMY Y2OL08HOMY OeY.

M3 yncna npegycMoTpeHHbIX . 14 YTIK nHbIX Mep npoleccyasb-
HOTO NPUHYXAEHWS HaM NPeACTaB/sfeTcs LenecoobpasHbIM 0co60 oc-
TaHOBUTLCA Ha TAKOW U3 HUX, KaK BPEMEHHOE OTCTPaHeHWe OT [OMXK-
HOCTK (C y4eTOM HanpaB/eHHOCTW [aHHON paboTbl).

Takas HeobXoAMMOCTb 06YCNOBMBAETCA TeM, YTO OCHOBaHWUA A/1s
ee MpYMeHEHNs B YrOOBHO-MPOLIECCYa/lbHOM 3aKOHe W3/IOKEHBI, Ha

221 KaccaumoHHoe OnpeaeneHne BC P® ot 8 okTs6ps 2009 r. eno Ne 8-009-20.
222 Bo BCAKOM Clyyae, 06 3TOM rOBOPW/IN HEKOTOPbIE CyAbW NpY 06CYXKAEHUN C
HVMVW aBTOPOM [JaHHOW Npo6eMbl.
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HaLl B3rN1s/, A40CTaTOYHO aMOP(HO, B CAMOM OOLLEM BUAE, eAUHbI AN
BCEX MpPefyCMOTPeHHbIX CT. 111 YTIK MHbIX Mep npoueccyasbHoro
MPUHYXXAEHNS — OT 0653aTe/IbCTBA O SBKE U HAJIOXKEHNWS apecTa Ha UMy-
LLIECTBO /10 [IEHEXHOTO B3bICKAHUS:

«B yenax obecneuenus ycmanosnennozo nacmosuum Kodexcom
NOPSIOKA Y20N08HO20 CYOORPOU3BOOCHIBA, HAONEHCAULE20 UCNOTHEHUS
npueoeopa 003Hasamens, c1edosamens Uil cyo0 6Npase NPUMeHUmy K
n0003PesaeMoOMy UlU 0OBUHAEMOMY CLedyIouue MePbl NPOYECCyanbHO-
20 NPUHYIHCOCHUS!

1) obsi3amenvcmeo o si6ke;

2) npueoo;

3) 8pemennoe omcmparnenue om O0AHCHOCMU,

4) nanooicenue apecma na UMyujecmeo ».

2. B cyuasx, npedycmompennvix Hacmosiuyum Kooexcom, oosnaea-
menv, cnedosamens Ul €yo 6npase NPUMEHUMb K HOMEPNeGUIEMy, CeU-
oemenio, 2padcOaHCKOMy UCMYY, SParNCOAHCKOMY OMEEMUUKY, IKcnep-
nmy, cneyuanucmy, nepesooyuxy u (Uiu) NHOHAMOMY Credyruue mepvl
npoyeccyanbHO20 NPUHYICOCHUS:

(6 peo. @eodepanvrozo 3axona om 04.07.2003 2. Ne 92-D3)

1) obs3amenvcmeo o s6xe;

2) npueoo;

3) Oenesicnoe 83vickanues.

OAH&KO HeT COMHEHWI B TOM, YTO Lenesada HanpaBNeHHOCTb MPU-
MEHEHMS TaKo Mepbl NPUHYXX/EHNS, KaK BPEMEHHOE OTCTPaHEeHMWe Mo-
[103PEBAEMOT0 17N 0GBUHSAEMOIO OT [JO/HKHOCTM B NPUHLMME OT/INYHA
OT HaNoXKeHNA apecTa Ha UMYLLIECTBO 3TUX NTAL,.

Bonee Toro, NnpeaycMOTpeHHbIN cT. 114 YTIK npaBoBOi MexaHW3m
BPEMEHHOIO0 OTCTPaHEHUA OT AO/HKHOCTU BOO6LU,€ HE YKa3blBa€T Ha
LLeNV NPYMEHEHUS 3TOI Mepbl MPOLLECCYabHOTO MPUHYXAEHWS.

B TO e Bpemsi Lienn, HanpumMep, Ha/IoXKeHVs apecTa Ha UMYLLLECTBO
N Ha LEeHHble 6ymarv| Ha3BaHbl B 3aKOHE COBEPLUEHHO YETKO U HEABY-
CMbIC/IEHHO:

«dns obecnevenuss UCKOTHEHUS NPUSOBOPA 6 UACU SPANCOAHCKO20
ucKa, Opyeux UMywWeCmeeHHbIX 63bICKAHUU UL BOZMONCHOU KOHpUCKayuu
umMyuecmsa, ykasanno2o 6 uacmu nepeotl cmamou 104.1 Y2onoenoeo xo-
oexca Poccuiickoti @edepayuu, credosamens...» (4. 1 cm. 115 VIIK),

«B yensax obecneuenus 603MONICHOU KOHPUCKAYUU UMYUeCEa, YKA-
3aHH020 8 yacmu nepgotl cmamvu 104.1 Yeonosnoco xodexca Poccuii-
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ckoti @edepayuu, 160 6 yensax obecnedenus o3meueHus 8peod, npu-
YUHEHHO20 NpecmynjieHuem, apecm Ha yennvle oymazu aubo ux cepmu-
@urxamor nanaeaemes...» (4. 1 cT. 116 YTIK).

Takoli Noaxo4 OTHOCUTE/NIbHO OMpefenieHus Lenein npuMeHeHus
3TUX MEP NPOLIECCYaNIbHOTO NPUHYXKAEHUS, HECOMHEHHO, abCOMHOTHO
BepeH, nbo ecnu He UCKNHYaeT B LiesioM, TO BO MHOIOM CHM)XXaeT BO3-
MOXXHOCTW 4115 NPOSABNIEHNSA BOMIFOHTapM3Ma Npu NPUHATAN NOLOGHBIX
peLLeHWiA.

1 noToMy HET COMHEHWi1 B HEOBXOAMMOCTI €r0 PacnpoCTPaHEHNS 1
Ha BPEMEHHOE OTCTpaHeHue OT JO/MKHOCTU, AN1S Yero, Ha Hall B3rnisag,
LlenecoobpasHo 4. 1 cT. 114 YTIK npeagapuTh npeambynoin npumep-
HO CNneflytoLLEro cofiepXkaHna: [lpu naruyuu 00cmamoursvlx OCHOBAHUL
nona2ams, Ymo, Haxo05Ch 8 3AHUMAEMOU QONIHCHOCIU, HOOO3PeBAeMblll
U 0OBUHACMBIT MOJICET NPOOOIAHCAMb 3AHUMAMBCSL NPECMYNHOU Oe-
AMENLHOCBIO UMY YHUUMONCUMb OOKA3AMENbCMBA JUOO0 UHbIM NYmeM
B0CNPENAMCMB08AMb NPOU3BOOCMEY HO V2OL08HOMY 0elny, Cl1edosa-
meib umeen npago Ha NPUHAMUE PeuleHUs O 8PeMeHHOM OMCmpaHe-
HUU N0003Pe8aeM020, 008UHAECMO20 OM OOJHCHOCHIU.

HakoHel, elle ofHa npobnema, cBA3aHHas C 06ecrneveHneM TaiHbI
CNeACTBUS, a CNeAoBaTeNlbHO, U 3allUThl [10Ka3aTeNbCTB OT Mocsira-
TeNbCTB, Ha KOTOPOV B CUY €e 3HAYMMOCTM B KOHTEKCTE M3YyYaeMblX
BOMPOCOB CNenyeT 3eCb OCTaHOBUTLCA, KaCaeTCA MONOXEHWNA, 3aKpen-
NEeHHbIX B Y. 4 CT. 220 n 4. 2 cT. 222 YT1K?%, B COOTBETCTBUN C JaHHbI-
MW HOpMaMWn «K O6BI/IHI/ITEIIbHOMy 3aK/TIO4YEHUIO npunaraeTca Crnncok
noasieXkawmx Bbl30oBy B CyfebHOe 3acefjaHne nL, Co CTOPOHbI 06BMHE-
HUSA 1 3aWUThI C YKa3aHUEeM MX MeCTa XXMTeNbCcTsa 1 (Uin) mMecTa Ha-
XOXKAEHNSA»; «KOMUS 0OBUHUTENIbHOTO 3aK/IIOUYEHUA C MPUNOXKEHUAMM
BPYYaeTCs NPOKYPOPOM 06BUHAEMOMY».

Ham coBepLUEHHO HenoHsiTHa (TeM 6osiee C yYeTOM COBPEMEHHOIA
KPYMUHALHOM CUTYaLMK) LieNb, C KOTOPOI Y TTK COXpaHu 3TV 3aMMCT-
BOBaHHble M3 MpefbloyLlero YronoBHO-MNpoLeccyanbHOro 3akoHona-
Te/IbCTBA MONOXKEHUA. Bpaf, M MX MOXHO 00bACHUTL XenaHWeM 3aKo-
HoZaTens BCceMepHO 06eCrneynTb rapaHTUM NpaB 1 3aKOHHbIX UHTEPECOB
06BMHSEMOrO MW NOTEpPneBLUEro (MHOW, AaXe rMNOTETUYECKM Mpea-

223 3aMeTUM, YTO Ha Hee TakXe HeO4HOKpaTHO obpallanocb BHUMaHWe B Nin-
TepaType, B TOM Y/C/E U aBTOPOM HacTosiLLen paboTbl (CM.: baes O. . O6BUHN-
TeNbHOE 3aK/YeHne : CTPYKTYpa 1 cogepxkaHue // YronosHblii npouecc. 2007,
Ne 4 (28)).
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CTaB/IIEMOIA LieNIN, Ha JOCTUKEHME KOTOPOI Harpas/ieHbl 3T MOsoXe-
HUS, Mbl HE BUAUM; €CNW, KaK FOBOPUTCS, BCEPbE3 HE CUMTATb TaKOBOM
«pavmoHan13aLmio» BbI30Ba CyLOM v, B cyfebHoe 3acefaHue). Kak, B
4aCTHOCTW, OTCYTCTBME CBEAEHWIN O MECTOXXMTENbCTBE NOTEPMEBLLErO,
CBUAETENEN CO CTOPOHbI 06BUHEHWS B NPUNOXKEHUN K 0OBUHUTEIbHOMY
3aK/IIOYEHMIO MOXET CKa3aTbCs Ha 06ecneyeHny npasa 06B1HAEMOTO Ha
CBOHO 3aLmMTy? A BOT 006/1€r4YMUTH EMY BO3MOXHOCTb HEraTMBHO BO3LeN-
CTBOBATb Ha 3TUX /INLL, TaKWe CBEAeHWSA BMO/IHe MOTryT. bonee Toro, kak (U1,
[06aBVM, 3a4eM) BbINOMHATL AaHHOe npeanucaHue cT. 220 YTIK, korga
OT/e/IbHbIE U3 3TUX ML, MPUHUMAIN YYacTVe B Aefie Noj NCeBLOHNMOM
(4. 9 cT. 166 YTIK; npobnembl, CBA3aHHbIE C y4acTUeM LA B NPOuUs-
BO/CTBE C/Ie,CTBEHHbIX LeACTBUIA NOL NCEBLAOHMMOM, OyayT paccMoT-
peHbI aanee)?

Moatomy Mbl npegnaraem 4. 4 c1. 220 YTK n3noxuTs B crefytoLLei
pepakunn: K obsunumenbHoMy 3aKII0HEHUIO NPULAAEMCsi CRUCOK NOO-
Jaexcaux 8vl308y 6 cyoebHoe zacedanue auy co CMopoHbl 00BUHEHUs
u auwjumeaol.

Mpexxae YeM neperiT HEMOCPEACTBEHHO K UCCNeA0BaHMIO MPo6/eM,
0603Ha4YeHHbIX B HAMMEHOBaHWM CneayroLLEero naparpada Hawleli pabo-
Tbl, BHOBb MOBTOPVM: BCe KPUMMHA/IMCTUYECKNE CPEACTBA pean3ytoT-
CS INLLUb — W UCK/TIKOUYUTE/IBHO — B pamMKax Yrosl0BHO-MPOLECCyasibHOro
3aKkoHa. MHorune u3 Hux, B CyTu CBOEWA, NPeACTaBNAT KPUMUHAINCTU-
yecky (B NepBytO 0Yepefb, TaKTUYECKMN) pauyoHaibHOe MaHeBpMpOoBa-
HVe cpeAcTBamMy MpoLeccyasibHbIMK, UTO TPebyeT /18 UX Bbl6opa v pea-
nmsaunm cnegosareniemM (MHbIM JTTTP B yCNOBUSIX YrOOBHOMO NPoLecca)
MPUHATUA COOTBETCTBYIOLLErO TaKTUYECKOro peLleHus. ITW peLleHus
[O/MKHbI B MaKCUMabHOW Mepe YUnTbIBaTb 0COBGEHHOCTMN CNOXKMBLLEN-
CS A1A HEro cutyaumm, NoTeHUMasIbHbIe UK peasibHble MOCAraTebCTBa
Ha [oKa3aTeNlbCTBEHHYI MH(OPMaLMIO 1 [L0Ka3aTe/lbCTBa CO CTOPOHbI
N, 3aMHTepecoBaHHbIX B ONPeLenieHHOM UCX0/e Yro/IOBHOTO [iefa.

W nocnefHee B CBA3W C 3TUM: MpepynpexieHne Takux nocsara-
TeNbCTB, HEMTpanmM3auus WX MOCNeACTBUIA, KaK MpaBW/o, He MOryT
ObITb OCYLLECTB/IEHbI B pamKax /MLIb OAHOr0 CNEeLCTBEHHOrO [Aelic-
TBMS UW/WNN NPUMEHEHWAM NULLL OfHOMO TaKTUYeCKoro nprema. dta
[esTeNbHOCTb MPeACTaBNsfeT COOON CNOXKHYH «MHOMOXOLOBYHO» TakK-
TUYeCKYHO Ornepawuio, OCHOBY KOTOPOM, B NepBY0 0Yepespb, COCTaBNA-
eT peain3aums KOMIJ/eKca BornpocoB, 0600LLEHHbIX B HAMMEHOBaHWN
cnefytoLLero naparpada gaHHow paboTbl.
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§ 2. OpraHu3auyoHHble 1 KPUMUHAMCTUYECKME CPEACTBA
MOYHYEHUS 1 NPOBEPKM «MPU3HATE/bHbIX» MOKasaHWii

CnefcTBeHHas 1 cyae6Has NPaKTUKa, HanoMHUM, Y6eaUTeIbHO Mo-
Ka3bIBa€T, YTO 60/bLLMHCTBO iy, nNoao3peBaemMblX B COBEPLUEHNN MNPe-
CTyI'IfIGHVIVI, Ha TOM UM NHOM 3Tare UX yrosioBHOro npecnegoBaHnA
(4aLe Bcero nepBoHavaibHOM) MO Pa3IMYHbIM MPUYKHAM, B TOM Yucne
B pe3ynbTaTe OKa3aHHOro Ha HUX NPOTMBOMPaBHOIoO BO3,U|GIZCTBVIFI, co-
3HaKTCA, Aak0T TaK Ha3bIBa€MbIE «TMPU3HATE/IbHLIE NMOKa3aHUA». 3aTeM,
B XO/le ANbHELLIEro paccnefoBaHus U/ B cyae, OT 3TUX NOoKa3aHwii
OTKa3bIBaKOTCH.

B Takux cnyyasx fjady «npu3HaTe/bHbIX» NMoKa3aHWii OHY 06bACHS-
T UMEHHO (pl/|3l/|‘-|eCK|/|M nnnn NCUXNYeCKNM Hacunmem, NpUMeHeEH-
HbIM K HAM CO CTOPOHbI ML, OCYLLIECTBASBLLMX UX YTONOBHOE Mpece-
[OBaHKE. ﬂCHO, YTO 3TU 0OBACHEHUS MoryT ObITb KaK NCTUHHbLIMW, TaK
N NOXKHbIMW.

3amemum, umo docmamouno uacmo o GAKmax NPUMEHeHHO20 K
JUYY Hacuus OJisi ROTYYEHUs. OM He2O «NPUSHAMETbHbIX NOKA3AHULLY,
Ganvcupurayuii dokazamenbcme no KOHKPEMHbIM Y20R08HbIM 0elam
coobwarom 6 Hacmosiyee 8pemsi CpeoCmaea Macco8oU UHDOPMAYULL.
Oonaxo, Kax npasuio, mu coooujeHus 8 vlcuieli CmeneHy «pempo-
CHEeKMUBHBLY, NOSAGISIIOMCL Yoice NOCLEe MO20, KAK HA OCHO8E MAKUM 00-
PA30M NONYUEHHBIX OOKA3AMENbCE 00BUHEHUS COCMOSAN0CH CYOeOHOoe
peuenue, Tuyo He3aKOHHO U/ Ul HeOOOCHOBAHHO OCYHCOEHO.

TaK [JO/MKeH N cnefoBaTeNb U/ COTPYAHMK OPraHOB JO3HaHWS B
NnpUHLMNe JobmeaTbCa OT NOL03PEBAEMOr0 NN 0B6BMHAEMOrO NPU3Ha-
HUA B COBEPLUEHNN I'IPECTyI'I}'IeHI/I‘r'I?

Het COMHGHVIVI, 4TO MO MHOIMM YTronoBHbIM A€/laM NoayvYeHne ot
noagospesaemMoro wmn 06BMHAEMOrO «MPU3HaATENbHbLIX» NnoKasaHui
KpaliHe >xenaTenbHo. Beflb TONbKO OH MOXET Ha3BaTb BCe AeTanu npe-
CTynneHus (ecnu, ecTeCTBEHHO, MMEHHO OH €ro COBepLUWn), MecTa
COKPbITWS OPYAMIA NPeCTYNeHns, TPyna, ero 0CTaHKOB, MPeAMETOB U
[OKYMEHTOB, KOTOPbIMW OH 3aB/afieN B Pe3ynbTare COBEPLLEHUS Mpe-
CTynneHus, CBONX COy4aCTHMKOB.

Ilocneonee ocobenHo 3nauumo 01 U300NUYEHUS KUHMENLEKMYdlb-
HBbIX» COYUACMHUKO8 — OP2AHUZAMOPOS WU 3AKAZUUKOE NPECMYNIIeHUs],
umo, KaK u36ecmuo, Oe3 maxKux NOKA3AHUll NPAKMULECKU HEe803MOIICHO.
B wacmnocmu, nem commenuil, 4mo uMeHHO 0CO3HAHUE 3MO020 00YCI0-
8UI0 NpUHAMUE Yoce HeOOHOKpamuo ynomunaemozo @3 om 29 uions
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2009 2. 0 «coenkax» — 0 603MONCHOCHU 3AKTIOHUEHUsL C NOOO3PEBACMbIM
unu 008uUHAEMbIM 00CYOEOHO20 COSNAULeHUSL O COMPYOHUYeCmae.

Ewye pa3 noBTOpMM: 3TW NOKa3aHUA LOMKHbI MOMy4YaTbCa NNLWb 3a-
KOHHbIM 1 AONYCTUMbIM NyTeM, NyTeM MPUMEHEHWNS 3aKOHHbIX 1 A0-
NYCTUMbIX CPEACTB, UCK/HOHAOLWMX KaK NPUHYXAEHWE K [ade noka-
3aHWi, Tak, Tem 6onee, hanbCnhnKaLmio GopMUPYEMbIX Ha NX OCHOBE
[0Ka3aTeNbCTB.

Mbl, K COXXa/IeHVI0, B HACTOSILLIEE BPEMS HE FOTOBbI MPEANIOXKMNTb HO-
BY0, «PEBOJTOLMOHHY0» M OPUTMHA/IbHYHO CUCTEMY MPaBOBbIX CPEACTB
1 METOAO0B NpeaynpeXAeHNs ONMCaHHbIX BblLLE BUAOB NOCAraTe/bCTB
Ha [0Ka3aTe/IbCTBa CO CTOPOHbI /1L, OCYLLECTBAAIOLLMX Yro/0BHOE
npecnefoBaHne. A NOTOMY OrpaHWYMMCS Wb NepPeYncieHnem Tpa-
ANLIMOHHbIX HanpaBfeHU 06LLEeA NPeBEHUMUN 3TOr0, HEOAHOKPATHO
NCCNeA0BaBLUMNXCA B NTepaType (Yalle BCEro, yBbl, YACTO B PUropuc-
TUYecKoM nnaHe). Kak n3BeCcTHO, K OCHOBHbIM U3 HUX OTHOCST:

— JanbHeiillee COBEPLLEHCTBOBaHME YrOIOBHOMO M Yrof0BHO-NPO-
LieccyasbHOTO 3aKoHa B HamnpaB/eHWM pasyMHbIX OrpaHW4eHWin BO3-
MOXHOCTEN CyObEKTMBHOIO CMEACTBEHHOIO M/UMN CyAeCKOro yCMOoT-
PEHUS MPW NPUHATUI YrOMIOBHO-NPABOBbIX U YrONOBHO-NPOLECCyab-
HbIX PeLUeHNIA;

—NOBbILLEHVE TPe60BaHNI K COLMaIbHO-MCUXON0rMYECKM, HPaBCT-
BEHHbIM 1 MHTENNEKTYabHbIM Ka4eCTBaM /1L, 3a4NCSEMbIX Ha ClyX-
Oy B NpaBOOXPaHUTENbHbIE U CyaebHbIe OpraHbl;

— Ka4yeCTBEHHOE M3MEHEHWE YPOBHSA NPOgeCCOHaNbHON NOArOTOB-
Kv (M NepUOANYECKOI NepenoAroTOBKIN) COTPYAHNKOB OPraHOB Yro/oB-
HOro npecnegoBaHns (0T NNLL, OCYLLECTBSIOLLMX ONepaTBHO-PO3bICK-
HYI0 [esATeNbHOCTb, paccrefytowmx NpecTynaeHuns, 40 NPOKypOopoB,
noAAePXXMBaOLLMX OT MMEHW roCyapcTBa 00BUHEHNS B CY/e);

— U3MEHEHVEe CUCTEMbI KPUTEPUEB OLLEHKIN X LeATeNIbHOCTY,;

— C03/iaHVe OpraHM3aLMOHHO-TEXHUYECKNX YCNIOBWIA, eCNN He NOoN-
HOCTbO VCK/THOHAOLLMX, TO CYLLECTBEHHO CHMDKAOLLMX BO3MOXHOCTb
NPUHYXXAEHMA K fade NoKasaHWin 1 hanbCurKaLmm 0CHOBaHHbIX Ha
HMX [0Ka3aTe/bCTB;

— OnepaTMBHOE pearnpoBaHMe NPOKypaTypbl M BEAOMCTBEHHbIX Op-
raHoB COGCTBEHHON 6e30MacHOCTY Ha 3asBfeHUs, COOBLLEHNs 1 Apy-
rYH VH(OPMALMIO O KaXAO0M (haKTe NocsaratensCTBa Ha [OKasaTeb-
CTBa, COBEPLUAEMOrO NMLaMU, OCYLLECTBASIOLLMMI YTOIOBHOE Npec/e-
[0BaHVe, NO YKa3aHHbIM BbILLE U APYTUM MPUYMHAM.
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Tocseamenvbcmea Ha OOKA3AMENbCMBEHHYIO UHDOPMAYULO. ..

Ha aByx nocnefHNX nooXeHUsX, HOCALMX Cyry6o nparmarunyec-
KWUIA XapakTep, Ham MpeAcTaBNseTca He0OX0AMMbIM OCTaHOBUTLCS 60-
Nee NOAPOGHO.

1. B HacTosiLLee Bpems, U 3TO, fyMaeTcs, COMHEHWI BbI3BaTb HU Y
KOTO HE MOXET, MPOBEepPKa NPUYacTHOCTY /UL, MOA03PeBaeMbIX UK 3a-
MOA03PEHHBIX B COBEPLLEHUN MPECTYMNIEHNSA, OCYLLECTBAETCS ornepa-
TUBHbLIMU COTPYAHNKaMWN OPraHoB [l03HaHWUA W CrieoBaTenisaiMm cyry6o
VHULMATUBHO 1 TONbKO MO CBOMM niaHaM. OHK ke M36mparoT 1 Mec-
Ta 6eceq C HUMK, MOMYYEHNSt OT HUX OGBACHEHWIA 1 NOKa3aHWn (Yalle
BCEr0 OHW OCYLLIECTBMAKOTCA ITUMU INLLAMM B CBOVX CNY>KEOHbIX Kabu-
HeTax). lMo3ToMy cpefCcTBa, MU NPUMEHSIEMbIE [/19 PACKPbITUSA 1 pac-
CllefjoBaHNS NPeCTYN/IEHNS, B TOM YMC/e HOCALLME XapaKTep NMPUHYX-
[EHNA K [lade NOKasaHWii, He TONIbKO HUKEM He KOHTPO/IMPYHOTCS, HO W,
B MPUHLMNE, B 3TUX YCNOBUSAX NPOKOHTPONMPOBaHbI ObITb HE MOTYT.

Pe3ynbTaTbl TaKON «BCEJ03BONIEHHOCTM» OYEBUAHBI...

B cBA3W C 3TUM A4/19 NpeaynpexaeHns NpuHYXAeHna K gade no-
KazaHWin HaM NPeACTaBNAeTCs aKTyaslbHbIM U HACYLLIHO HEOOXOAMMbIM
co3z0anue 60 6cex C]l@()CWl@@HHle, a 0cobenHo 6 onepamueHo-po3blCK-
HbIX noc)pas()eﬂeﬁuﬂx cneyuailbHovlx KG6MH€I’I106, JUWb 8 KOMOPbIX 603~
MOICHA «pa60ma» C auyamu, SQaepJfCCZHHblMM no I’lOdOé’p@HUIO 6 COo-
BEPULEHUU PACKPBIBAEMO20 U PACCAEYeMO20 NPecmynienus aubo 3a-
NOO03PEHHbIMU 8 NPUHACMHOCMU K Hemy. DTN KABUHETbI JO/MKHbI 6bITb
060pynoBaHbl CpeacTBaMu ayano-, BUAEOKOHTPOSIS, MO3BO/AHOLWMUMM
HenpepbIBHO (IMKCMPOBaThb BECH MpoLiecc Gecefpl COTPYAHMKA CO CBO-
UM «K/IMEHTOM», 06CTAHOBKY ero fonpoca.

M03B0/IMM BbICKa3aTb W 60/ee pagnKasibHOe NPeA/IOKEHME: Ha HaLl
B3I/, Lie/1eco06pa3HO B HEKOM MPaBOBOM akTe (MOXET ObITb, JaXe B
CT. 75 YTIK) 3aKkpenuTb MOSIOXKEHME O TOM, UTO Nt0Oble 0ObACHEHNS,
«ABKW C MOBMHHOM», NOKa3aHWs, AaHHble MOA03peBaeMbIM/3anogo-
3PEHHbIM BHE CTeH NoA06HbIX NMOMELLEHUI, LO/MKHbI NPU3HABATLCA He-
[ONYCTUMbIMU [J11 UCMO/b30BaHUA B NPOLECCe [OKa3blBaHWA. Aemop
(onamu dice, OyOy4U pearucmom) COBEPULCHHO OMYEMIUBO, D30 BCAKUX
UBTUWHUX UATIO3ULL omoaem cebe omyem 6 mom, 4mo oanHoe npec)fzo-
Jicerue 8ps0 u ABUMCS nanayeell om 6cex CUmyayuil NPUHYHCOeHUs K
oaue nOKa3aHmZ, HO, noemopum, OHO 6 HeKOﬂlOpOlZ cmenerHu mooarcem
CHU3UNTb 6EPOANTHOCIMb COBEPULEHUA NOO0OHBIX NOCA2AMENbCNE HA 00-
kazamenvcmea. KpoMe TOr0, OHO >X€ BO MHOMOM UCK/OUUT JI0XKHbIE
YTBEPXAEHMA NNL, OTKA3aBLUMXCA OT CBOMX paHee [aHHbIX «Mpu3Ha-
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Te/IbHbIX» MOKa3aHWi, 0 TOM, YTO TaKOBble aBasuCb B pe3y/bTare Mnpo-
TUBOMNPABHOI0 BO3AEVCTBMA Ha HUX CO CTOPOHbI COTPYAHWKOB OPraHoB
[03HaHWA UV CrefoBaTens.

Ho B nto6om cnyvae Takue 3asBneHUs TpebytoT 06beKTUBHON Npo-
Bepku. W aTo BTOpas npobnema, Ha KOTOPOW Mbl CUMTaeM Heobxoau-
MbIM OCTaHOBWTbLCA B JaHHOM MeCTe Hallleld paboTbl.

2. ToNbKO MpY UCKTKOUYNUTENIBHO 60/bLIOM KenaHUM MOXHO Npu-
3HaTb OOBEKTMBHBIM TO, KaK Ha MpakTUKe B HacTOsLLee BpeMms OCy-
LLeCTBNAETCA MPOBEPKa COOOLLEHWIA 1 3asBMEHWIA NOA03pEBaEMbIX O
NpUYMHaX fayuv UMK paHee «Mpu3HaTeNbHbIX» MokasaHuii. Ecaum, Ha-
npuMep, Nof03peBaeMblii/00BUHAEMBIN [enaeT Takoe 3asB/IeHNe Yxe
B XOZle MpefBapuTeNbHOro paccriefoBaHus, TO Takas NpoBepKa MHOr-
[ia OCYLLeCTBNSAETCA CaMUM CriefloBaTeNieM, 3TO /10 paccriefyrowumm,
1 NOTOMY MCUXONIOrMYECKN CBA3aHHLIM C «MPU3HATeNbHbIMU» MOKa-
3aHMAMMW [aHHOrO /LA, Kak Mpasuio, YXe MOMOXKEHHbIMU B OCHOBY
MPOLO/HKAIOLLLEroCA YroNoBHOIO NpeciefoBaHus. Yallle e BCero oHa
OCYLLIECTB/IAIETCA M0 MNOPYHEHNIO PYKOBOAMTENA CNEACTBEHHOIO OpraHa
KOJINEromn aToro cnefoBsaresns, CUAALLMM B TOM Xe Un COCejHEM Kabu-
HeTe. A NOTOMY pe3y/ibTarbl TaKoi NPOBEPKM OYEBUAHDI...

Mpun TakuMx Xe 3adB/eHMAX 4OMNpaLlMBaemMoro nuua B cyae OH Ha-
3HAYaeT TaK Ha3blBaeMyto C/yXe6Hyt0 nposepky. OHa CBOAMUTCS, Kak
MpaBwWsio, K TOMY, YTO MPOKYPOP MoyYaeT 06bACHEHWE OT 3adBUTENA U
onpatuvBaeT no Hemy /N, OCYLLEeCTBAABLUMX MO AaHHOMY fiefly onepa-
TUBHO-PO3bICKHYO paboTy, 1 CriefoBaTens, 3T0 ieN10 pacc/efoBaBLLero,
He 0Ka3blBa/In NI OHW Kakoro-nmbo (r3nyeckoro v ncuxmnyeckoro
[aB/IeHNa Ha NoAcyaMMOoro. VX 0TBeTbI TakXe Nerko npeackasyembl...

B cBA3M C 3TUM HaM MpeLCcTaBnseTcA KpaiHe S1erkOMbICNEHHbIM
(ecnu He cKasaTb 60/bLUE — LMHUYHLIM) criedytoLee MHeHme FO. T, Tap-
maeBa. Tak Kak no «9 n3 10 Takux »anob cnyxebHoe paccnegosaHve
MPUXOANT K BbIBOAY, YTO «0BO/bI 3asBUTE/NEN HE MOATBEPANINCEY, TO
«UTOMN TaKOI MPOBEPKN 1 UX MaTepuasibl CO BCeMU COOpaHHbIMM CBe-
AEHUAMM» MOTYT CNYXXWTb JOCTATOYHbIM OCHOBaHMEM K BO36Y)KAEHUIO
YrO/IOBHOTO Aena Mo npu3Hakam NpecTynieHuns, npesycMoTPEHHOIO
CcT. 306 YK P®». [NpaBaa, CoXKaneeT OH, «No TaKOMy YrosioBHOMY fefy
[la/1EKO He BO BCEX C/y4asx YAacTca yCTaHOBUTb W [JOKa3aTb BUHY KOH-
KPeTHOro JOHOCUTENS, TO eCTb MPAMOI YMbICEN»?2,

224 apmaes 0. I1. He3akoHHas [eATeNbHOCTb afBOKATOB B YrO/I0BHOM CYZ0-
npoussoacTee. M., 2010. C. 143.
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Mo Hawlemy rny6okoMmy Y6exeHWo, 0OCHOBAHHOMY Ha peanusix
COBPEMEHHOI NpaBONPUMEHUTENIbHON NPaKTUKK, COXaneTb B CUNY
HECOM3MepVMON COLMaNibHOW OMacHOCTM W 3HAYMMOCTU Hafo 06
MHOM, MPOTUBOMO/IOXKHOM. O ToMm, YTO «fafeko HE BO BCEX Cllyda-
X YAacTcs YCTaHOBUTb U [j0Ka3aTb BUHY KOHKPETHOIO» COTPYAHU-
Ka, NPOTVBONPaBHO NPUHYAMBLLETO SINLIO K [Ja4e NOKasaHWiA, UCNosb-
30BaBLUET0 MHble HE3AKOHHbIE METOAbI PACKPbLITUA N pacCcnefoBaHNA
NPecTynaeHuniA.

«...Ecnu 6 cyo npedcmasnien monvko COCmMAasieHHblil RPOmoKo, mo
Mol gepum Ookymenmy. Kozoa croeo muruyuonepa npomus cioea 6o-
oumerist, Mbl 6epum Muauyuonepyy. TN CNOBa Npeacenarens Mocrop-
cyna O. A. EropoBoii, npueefieHHble B 3asBNEHMN YTOMHOMOYEHHOIO
no npaeam 4enoBeka B Poccuiickoin ®enepaummn B. JTlyknHa??®, xots n
OTHOCATCA, KaK BMANM, K PaCCMOTPEHNIO aAMUHUCTPATUBHbIX MPaBo-
HapyLUEHWI, B HACTOSLLLEe BPeMs, YBbl, BCELLENIO MOTYT ObITb 3KCTpano-
JINPOBaHbl N Ha NPOBEPKY 3a9BNEHNI O NPUHYXXAEHNN K Aav€ MOKa3a-
HUIA B YTrOIOBHOM CY/10NPOU3BO/CTBE.

3Ta nNpobnema akTyanbHa As YrofnoBHOIO Cy/A0NpPou3BOACTEA /H0-
601 CTpaHbl.

«Tbl uMeewb Npaso Kpuuams, UCMeEKamsb Kpoeblo, 36amb d080KAmMa
nocie moeo, Kax Mbl HOKOHUUM C MODO.

Buoumvie nospesicoenus, sxarouas vibumoie 3y0bl, CO21ACHO OOHe-
CeHUI0 apecmosaguie2o meobs NOAUYeEUCKo20, ObLIU NOyYeHbl OO0 00
npubbLIMUsL 8 Y4aCmoK.

Tol umeews npaso 2o8opums, u Mo20a 6ce CKA3aHHoe Mmool oyoem
UCNONB308AHO NPOMUE MEOsL.

To1 ModICEUD MOTHAMD U TN020A Mbl Mebe... 6CIO POJICY PA300bEM».

Dmom mexcm, HAOPAHHBIIL KPYNHBLIM KOMNLIOMEPHLIM WPUDMOM,
asmop enepsvie YUel 68 Kayecmee NIAKama, 6UCesuieco Ha CnmeHe Ka-
bunema cnedosamersi, KOMOPwlil OOBIACHUT, YMO «IMO NPOCHO YUMAMa
U3 3apyOeNCHO20 0emeKmusd, 0 Yem CeUOemenbCmaeyiom Kaeblukil, 8 KO-
mopble 23mom mexkcm 3aKmoveH»*?®, 00HaKo yelb pasmeueHust maxKoeo
NAAKAMA nepeo 21a3amu OONpautueaemMozo 00bICHUMb OMKA3AICH. .

Ha Halu B3rn4a4, OHa o4eBMAHa W... NOAYEPKUBAET, MO CYLLECTBY, NH-
TepPHALUMOHa/bHbIV NOAX0A K MPUHYXKAEHMIO K Aaqe NMOKa3aHWiA.

25 Cm.: Poc. raseta. 2009. 21 oKT.
226 NeiACTBMTENBHO, KaK MOTOM aBTOP BbISICHWA, 3TO LuTaTa U3 AETEKTUBHOIO
Npou3BeeHNs OLHOIO aMepPUKaHCKOro nucarens.
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W Be3de ee pelueHMe COMPSYKEHO CO 3HAYUTENbHLIMMW, 0CO3HaBa-
eMbIMI CNIOXKHOCTAMW. He cny4aliHO yXKe LMTUPOBaHHLIA paHee He-
MeLKMIn KpuMuHanucT BepHep Boiinbke NULET KpaliHe OCTOPOXHO:
«OBBMHAEMBIA CaM AO/MKEH [0Ka3aTb MPUMEHEHVE 3anpeLleHHbIX Me-
TOLOB BefeHus gonpoca». OfHaKO «MNOCKO/bKY A1 06BUHAEMOrO B
OOMbLUMHCTBE CNyYae MOYTU HEBO3MOXHO MOMYUUTb NOA0OHbIE AOKa-
3aTe/bCTBa, TO ObIBAET JOCTATOYHO TOrO, YTO 06BUHSAEMBI [OKA3bIBAET
06CTOATENLCTBA, MO3BOMSALLME COMHEBATLCS B MPABOMEPHOCTU 3aKOH-
HbIX METOA0B [0NpOoca»?’,

BbICKaXKeM U1 TaKyHo «EPETUYECKYHO» UAEHD: HET N HEOOXOAMMOCTH
B TOM, 4TOObI B NOAO6HbIX CyYasX COTPYAHWUKIN NPaBOOXPaHUTENbHbIX
OpraHoB, B OTHOLLUEHWMN KOTOPbIX 3asBNSETCS O MPUMEHEHUW MW He3a-
KOHHbIX METOA0B BefjeHUs CNeACTBMS (B YaCTHOCTM, O MPUHYXKAEHUN K
Aadve NokasaHui), HeCInM 6peMs [OKa3blBaHWS, AO/MKHbI OblNM LOKAa3bl-
BaTb, YTO OHW TaKne MeTOAbl He MPUMEHANN?

MpUMEHNTENBHO K 3TOMY MPeLIOKEHNI0 HaM NPeaCcTaBNAeTCs BeCb-
Ma 3Ha4YMbIM YKazaHue, ChopMyn1poBaHHOE 3aKOHOZ4AaTeNeM OTHOCH-
TeNbHO WCK/KYEHUA [0Ka3aTensCTB: «[pu paccMOTpeHUn Xopataii-
CTBa 06 MCK/THOYEHNM A0Ka3aTeNbCTBA, 3a51B/IEHHONO CTOPOHON 3aLLUThI
Ha TOM OCHOBaHWM, YTO J0Ka3aTeNbCTBO ObIN0 MOAYYEHO C HAPYLUEHN-
em Tpe6oBaHuin HacTosLero Kogekca, 6pems onpoBepXXeHuUst LOBOAOB,
NpeACTaB/IeHHbIX CTOPOHO 3aLLMThI, NIEXMT Ha NPOoKypope. B ocTanb-
HbIX CyYasx 6peMs [OKa3blBaHUS NEXUT Ha CTOPOHE, 3asBUBLLEHA XO-
farancteo» (4. 4 cT. 235 YTIK).

Ham fymaeTtcs, 4To OHO BCELENI0 MOXKET ObITb 3KCTPanonMpoBaHO
1 Ha NPVHLMMbI NPOBEPKM 3asIBNIEHWIA O NPUHYXAEHNM K Aadye MoKasa-
HWIA; Gpems ONPOBEPXKEHUSA 3TOrO 3asB/IEHWS JO/MKHO NeXarb Ha /n-
Lilax, 0roBapmBaeMbIx B TaKnX AenNCTBUSX.

A NOTOMY Mbl FTy60KO Y6eXAeHbl: MpW BCEN CNOXHOCTY HAaCYLLHO
HEeoOX00UMO €030amb HEKUUl CAMOCMOSIMENbHbIL npaeogozl MexXaHUu3IM
npoeepku saaenenuti u cooowenuii (¢ mom yucie u CMH) o npomu-
60NPABHBLIX NOCA2AMENbCMBAX HA dOKaé’ameJZbCI’l’lGEHHle qu)OpMCZL;uIO
CO CMOPOHbL OPcaAHO6 U TUY, OCYUECMBIAIOWUX Y2O0/I06HOE npeczzedoea-
Hue, eapanmupyrouutl 00beKmusHOCMs ee NPoBedeHUsl.

Hav npegctaBnseTcs, Kak MWHUMYM, LenecoobpasHbiM, 4TOObI
MPOBEpPKa TaKMX 3asBMEHNIA 1 COOBLLEHWNIA OCYLLEeCTBNANACL COTPYAHM-

221 Bepuep botinbke. YTONOBHO-MpoLeccyansHoe npaso PPl KpacHospck,
2004. C. 97.
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Kamu Cny»6bl CO6CTBEHHOM 6€30MacHOCTM COOTBETCTBYHOLLIErO MPaBo-
OXPaHWTE/NbHOIO OpraHa BbILLECTOALLEr0 YPOBHS, pacronaratoymm
Hay4HO 060CHOBAHHbLIMN KPUMUHA/IMCTUYECKMMI METOAMKaMI NPoBe-
[EeHNA TakuX paccnefoBaHui. Ilo nawemy muenuro, maxkoe noaioxHce-
HuUe Cﬂedyem 3aKpenumbs 6 gedomcmgeHHblx npaeossvlx akmax coomeent-
Cmeyrouiux npaeooxXpanumeilbHblX OPpeaHo6.

M Tem He MeHee MOBTOPUM: MO YKa3aHHbLIM BbiLLe NPUYMHAM NOAY-
YeHWne OT A0NPaLLIMBAEMOr0 NMOMHbIX M 00bEKTUBHbIX NOKa3aHWii 06 13-
BECTHbIX eMy 06CTOATENbCTBAX Pacc/iefyemoro NpecTynieHns 3aqac-
TYIO HacyLHO HEOOXOAMMO.

3TOT aKCMoOMaTUUeCKNiA NocbIn TpebyeT, B MePBYHO o4epe/lb, OCTa-
HOBMTbCA 3[€Cb Ha OCHOBHbIX 06LLENPUHLMNMNANLHBIX BONPOCAaX TaK-
TUKM gonpoca. OTMETUM, YTO OHW eAWHbI, He 3aBWUCAT OT Npoueccy-
a/lbHOro CTaTyca A0MpaLLnBaeMoro, YTo NO3BO/SET HE paccMaTpmBaTb
NX NPUMEHUTENBHO K MOCAraTeNbCTBaM Ha [40Ka3aTe/lbCTBEHHYH WH-
(hopmaLto CO CTOPOHbI OTAENbHbIX KaTeropuii HeMPOMECCUOHaNbHbIX
YYaCTHMKOB YrOMI0BHOIO CY/0NPON3BOACTBA.

Han6onee pacnpocTpaHeHHble NpoLeccyanbHble YCnoBus obecne-
YEHUS «YUCTOTbI» MOMYYaeMOi BepbanbHON A0KA3aTENbCTBEHHOW WH-
(hopmauymn, HenTpaM3aumm NOMbITOK €8 YMbILLNEHHbIX VCKaXXEHWA,
[AOCTOBEPHOCTU (POPMMPYEMbIX B XOA€e [OMPOCOB A0Ka3aTenbCTB, B
pamMKax KOTOpbIX pea/in3yroTCsi COOTBETCTBYHOLLME KPUMUHANUCTMYEC-
Kve CpefCTBa, 3aKpen/eHbl B MPaBOBOM CTaTyCe 3TMX Y4aCTHUKOB Yro-
NOBHOIO CyAO0MPOW3BOACTBA.

Moa yrpos3oil NPUMEHeHNs Mep MPOLECCYanbHOM0 MPUHYXAEHMA
(136paHus 1 N3MEHeHUs Mepbl MpeceyeHmns, 0TobpaHus 06s3aTeNbCTBA
0 5IBKe, NP1BOAA U T.A.) OHM He BrpaBe YKIOHATLCA OT SBKW MO BbI30OBY
[03HaBaTens, cnefosarens v cyaa. Bce oHM (Kpome Nogo3peBaeMbixX 1
006BMHSAEMbIX) 3a OTKa3 OT Aa4yy MOKasaHWA 1 3a fady 3aBef4OMO /0X-
HbIX MOKa3aHWUIA HeCYT Yro/0BHYH OTBETCTBEHHOCTb MO COOTBETCTBY-
tOLLIMM CTaTbsiM YTONOBHOMO KOAEKCA, 0 YeM NpeaynpexaatoTcs nepes
HenocpeCTBEHHbIM Ha4yasioM MX A0NPOCOB?%,

OpHako, yBbl, MpaKTMKa y6eanTeNbHO CBUAETENLCTBYET O BECbMa
HW3KON 3(PHEKTUBHOCTY [aHHbIX MPOLECCyasibHbIX Mep 3aliuTbl Ao-

228 MpMeHNTENbHO K TaKOMY Y4YaCTHMKY YrofI0BHOMO NpoLecca, Kak aKcnepr,
3TO MONOXEHWE AOMOSHAETCA W NPeAyNpPeXaeHMeM ero 06 0TBETCTBEHHOCTY 3a
[Ja4y 3aBefjOMO /IOXKHOI0 3aK/HOUEHMS.
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KasaTeNbCTBEHHOM MH(OPMALIMN OT TEX UM MHbIX N3 PACCMOTPEHHBIX
BblLLIE BUAOB NMOCAraTe/ibCTB Ha Hee.

3 MHOrouncneHHbIX Npobiem TakTUKKU fonpoca (paspabartbiBae-
MbIX B 3aBUCMMOCTU OT COLMaIbHO-NMCUXON0rMYECKMNX CBOICTB fonpa-
LU1BAEMOrO, CNEeACTBEHHOM CUTyauuK, BAa pacciefyemoro npecTyn-
NEHNSA)?? Mbl B KOHTEKCTE JaHHOI0 MCCefoBaHNsA 0CTaHOBUMCA /LU
Ha [ByX MpobneMax MOAroTOBUTENILHOIO 3Tana 3TOr0 CNefACTBEHHOMO
AeACTBUS.

Mbl y6eXXaeHbl, YTO UMEHHO TaKTUYECKMMMW NpocyeTaMmn CneaoBa-
Tens Ha 3TOM 3Tane 3a4acTyk) 0ObACHAETCA NPUHATME fonpaluvBae-
MbIM PELLEHNS O COKPLITUM UM UCKXKEHMN MMEIOLLIEICA Y Hero [oKa-
3aTeNIbCTBEHHOW MHopMaLun. B TO XKe Bpems B U3BECTHOW HaM Kpu-
MWHa/IMCTUYECKOA NUTepaType 3TV BOMPOCHI, AYMAeTCsi, HECKO/bKO
HVBENIMPYHOTCH, UM [aneKo He BCeraa yaensetcs 4O/MKHOe BHUMaHMe.

A NOTOMY — HECKO/IbKO MPUKNALHbIX TaKTUYECKMX PEKOMEeHAaLul
B 3TOM OTHOLLEHWW, KOTOPbIE Mbl MPOUAIKOCTPUPYEM MPUMEpPaMi 13
CNeACTBEHHOM MPaKTUKM.

[N Toro 4ytobbl A4ONPOC Ha3BaHHbIX /1ML, 6bI1 APMEKTUBHBLIM, BES
K CO3[aHMNI0 AOCTOBEPHbIX [OKa3aTe/bCTB, YTOObI NocneaytoLee npe-
AynpexaeHvie nx 06 YronoBHOM OTBETCTBEHHOCTM 3a 3aBEAOMO JIOX-
Hble MOKa3aHWs 1 0TKa3 OT Ja4u NoKasaHWin He 0CTaBa/ICh NNLWLb (hop-
MaslbHOI npoLeccyanbHOM 06psAHOCTLI0, HA NOATOTOBUTENIbHOM €ro0
aTane, Kak MUHUMYM, HEO6X0AMMO:

1. Kak MOXXHO 60/1ee NOIHO M3y4nTb IMYHOCTb YeN0BEKa, KOTOPOro
NPeACTONT LONPOCUTL, Er0 OTHOLLEHME K COBLITUIO, K TEM WY UHbIM
NLaM, 3aMHTePecoBaHHbIM B OMpeseNieHHOM 1CX0Ae fefa, B YaCTHOC-
TV, K noTepnesLUeMy (eCTECTBEHHO, €C/IM AT NOArOTOBKa K 4ONpo-
Cy CBMAETeNs), Nogo3peBaeMoMy, BbISCHUTb OTAE/bHbIE (haKTbl 13 ero
YKV3HW, TPYAOBON AeATENIbHOCTA. DTO NOMOXET B YCTAHOBMEHWUMN KOH-
TakTa C fonpaLuvBaeMbIM 1 MO3BOUT B Lie/IOM ONpeaenTb TakTuyec-
KWIA PUCYHOK MpeacTosiLLero gonpocae,

229 3Tm npobiemam NoCBsLLeHa MHOTOUMCIEHHAA KpUMUHAIMCTUYECKAS /TN-
Tepartypa, B TOM YKC/IE U HECKO/IbKO paboT aBTopa JaHHOro 1ccnefoBaHus (CM.
Faes O. A. TaKTuKa CNefCTBEHHbIX AeCTBUA. BopoHex, 1995; Fzo orce. Tak-
TUKa YrofIoBHOrO MpecnefoBaHns v NpodeccroHanbHOM 3awuTbl 0T Hero M.,
2008; u ap.).

20 MonyyeHne OTAENbHBIX AaHHbLIX O IMYHOCTM AOMPALLNBAEMOrO MOXET ObiThb
Mopy4eHo paboTHVKaM OpPraHoB 03HaHWS B NOPSLAKe, NPeSyCMOTPEHHOM M. 4 4. 2
CcT. 38 YTIK P®.
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CnenoBatento NpescTos/io 4ONPOCUTb CBUAETENS, MPOXMBAIOLLETO NOCTO-
SHHO B pYroM Fropo/ie, HO MO MMEOLLIMMCA [aHHbIM ABNABLUEr0CS e4VHCTBEH-
HbIM OYeBMALEM pacc/iefyeMoro youicTaa.

MpencTaBnanoch, BeCbMa BEPOATHBIM, YTO 3TOT CBUAETENb CAeNaeT MOonbIT-
Ky CKPbITb U3BECTHbIE eMy (haKTbl, 11 He TO/IbKO [J11 TOro, YTO6bl NPOCTO «He
nonacTb B CBMAETENN», HO U B CBA3M C TEM, YTO B ropoge, rae 6b110 cosepLue-
HO MPECTYMEHNE, OH HaXOAW/CS «HeMerasbHO»: XeHe 06bACHUN Bble3 Tyaa
CNY>XeOHOW KOMaHAVPOBKOM, Ha CNy>kbe — 601e3HBbI0 POACTBEHHMKA.

MoaTomy Aonpocy LaHHOro CBMAETeNs npefllecTsoBana 6ombliuas pabota
no c60py MH(OPMALIMK O ero IMYHOCTU 1 0BCTOATENBCTBAX XKU3HU, NPOBESEH-
Has Mo Nopy4YeHuIo CrefoBarens paboTHUKaMM YrofoBHOO Po3bICKa. 3TO No3-
BO/W/O HauyaTb Pa3roBoOp CO CBUAETENIEM C BbISCHEHWS TOTO, KakK... YyBCTBYeT
cebs ero 6abyLuka, MPOXMBatOLLaA B YnTe 1 nepeHecLLas He3a4onro 4o 3Toro
TAXKENYI0 60Me3Hb; CKOMIbKO CTOMT MarHUTO(OH, KOTOPbIA CBMAETE b NPUBE3
CBOEMY CbIHY 13 3arpaHUYHON KOMaHANPOBKM; KaK KOHUW/ICA KOH(AVKT MEXAY
[BYMS €ro cocnyxmLamu. Bbin eMy 3agaH pag v Lpyrx BONpocos, NoKa3as-
LUMX «r1y6OKOe» 3HaHWe criefoBaTenemM 06CTOATENbCTB XXU3HW CBUAETENA.

VIMeHHO 3TO 00yCNOBM/IO NPaKTUYECKN BECKOH(INKTHBIA XapakTep ca-
MOTO0 0Npoca No CyLLeCTBY Aena (Y4T0 B KOHLLE ero U NoATBepAMUA cam fonpa-
LUMBAEMBIIA: «4ero 6bl10 CKPbIBaTb, C/IN Bbl BOT YTO 3HAETEY).

Ecnu maTepranbl yronioBHOIO fieNia U pe3ynbTarbl M3yYeHns IMYHOC-
TN gonpawimBaemMoro gakdT OCHOBaHMA nonaratb, YTO €ro npasguBbIe
NoKa3aHWA HE NCKHYaT BO3MOXXHOCTW BO3HUKHOBEHWA OMaCHOCTU KaK
Ona HEro camoro, Tak 1 ero npeactaBuTesid, POACTBEHHNKOB U 6n1m13-
KnX, TO, lyMaeTcs, C/iefoBaTe b 3apaHee [0/KeH NPOAyMaTh BOMPOC O
Heo6XoAMMOCTM oNpoca 3TOro nua noj ncesaoHnMoM. O6 9TOM Ha
JaHHOM 3Tane cnefyet BbIHECTU MOTMBMPOBaHHOE MOCTaHOBIEHNE B
nopsfKe, yCTaHOB/IEHHOM Y. 9 cT. 166 YTIK P® (0 TakT1yeckmx npo-
Bnemax, CBA3aHHbIX C y4acTUEM ML B CNeACTBEHHbIX AENCTBUSAX NOA
MCEBAOHNMOM, BYAET rOBOPUTLCS Yy Tb HUXKE).

Bosmooicno, 6 npoyecce npedsapumenvhoti becedvl ¢ donpauiusa-
emMblM C1edogamens npuoem K 8bleo0y 06 OMCYymcmeuu maxkou Heoo-
XOOUMOCMU, 4MO NO360UN NPOBECHU OONPOC 8 0ObIUHOM pedcume.
Oonako Hanudue maxoco NOCMAHOGIEHUsL U O3HAKOMIEHUE C HUM 00~
NPAUBAEMO20 8 CINAOUU NPEOBAPUMETbHOU ¢ HUM Decedbl, KaK npeo-
cmasnsiemcs, Oyoem 00CmamouHo payuOHATbHbIM MAKMUYECKUM NpU-
eMOM ROYUeHUs NPABOUBLIX NOKA3AHULL OM dMO20 TUYA.:

2. Peluntb BOMPOC O BpPeEMEHN N MECTE 3ar/laHNPOBaHHOIo A0Mnpo-
ca. Mpu aToM, B MEPBYIO OYEPefb, CNEAYET YUUThIBATL U HEYKOCHM-
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TENbHO UCMOMHATL 06LLME NONOXKEHNS YTONOBHO-NPOLIECCYaIbHOTO 3a-
KOHa, KacarLlinecs nopAanka BbIi3oBa, BPEMEHN U MECTa MPOMN3BOACTBA
fonpoca.

Hanomnum ocrosuvie uz ux:

3anpewjenue 00npocd, Kax u 6cex OCMAaIbHbIX CLe0CMEEHHBIX OeliC-
uUll, 8 HOYHOE 8PeMsl, KpOMe Clyudes, He MEPNAuux OmiaeamenbCcme
(cm. 164 VIIK),

npoU3BO0OCMB0 00NPOCA, KAK NpAsuio, no Mecmy npou3eo0cmed
npeosapumenbHo2o C1e0cmeusl;

npedenvl e2o orumenvrocmu (cm. 187 VIIK PD),;

861306 ceudemes, nomepnesue2o Ha 0onpoc nosecmkou (cm. 188
VIIK).

PelLiast BONPOC 0 BPEMEHW [J0NPOCa, Cef0BaTe b JO/KEH UCXOANUTD
13 HeobXoAMMOCTU He3amMed/IMTeNIbHOr0 MoMyyYyeHUs UHGopMaLmmn o
COObITUN 1 ero OﬁCTOFITefIbCTBaX, MPOBEPKWU BbIABUHYTBLIX CNEACTBEH-
HbIX Bepcvn7|, MMEKOLLINXCA A0Ka3aTe/IbCTB, OMNepaTtnBHO-PO3bICKHbLIX
AaHHbIX. OH OO/HKEH TaKXe Yy4YUTbIBaTb BO3MOXXHOCTb ,U.aﬂbHEVILUGFO
OKa3aHuA Ha gonpalunBaemoro BO3,U,GI7ICTBVIH C Uenbko I'IO6y)K,U,eHVIFI ero
K [lade NoKasaHui, YA0BNEeTBOPAIOLLMX 3aMHTEPECOBAHHbIX B MCX0/e
aena nuy,. MHbIMKW cioBamMy — BO3MOXHOCTb YUYNHEHWNA OQHOIo 13 pac-
CMOTPEHHbIX BbllLie BUAOB MOCAraTeNbCTB Ha (DOPMMPOBaHME [0Ka3a-
TENbCTB HA OCHOBE MOKa3aHWi agonpawinBaemoro.

Becbma BaXXHbIM 1 30heKTVBHOCTM A0NPOCca B LIE/IOM, a TakxKe
(‘-ITO He MeHee Ba)KHO) C HPaBCTBEHHbIX I'IO3I/|LI,I/II7I ABNAETCA COorlacoBa-
HUWe (eCTECTBEHHO, KOr/a 3TO BO3MOXXHO) BPEMEHU I0Mpoca C UHTepe-
camun gonpailumsaemoro CBVI,ELeTefIFI/I'IOTepl'IeBLIJQFO, T.e. COInacoBaHue
TOrO, KOrJia emMy yioGHee sIBUTLCSA K C/Ie[0BaTEN!O.

Ewe 6 Yemage yeonosnoco cyoonpouzsoocmea Poccuu 1864 2. cne-
YUATLHO 0208APUBATOCH: «[I15 s16KU c8udemenell HA3HAUYAemcsl, No 603-
MOJICHOCMUL, 8peMsl, 8 KOMOopoe OHU c80000HbL om 3ansmuiy (cm. 437).

O6bIYHbIM MECTOM [0Mpoca SBNSETCS, KaK CKa3aHO B YrONOBHO-
npoueccyasibHOM 3aKOHE, MeCTO Npou3BoAcTBa CneacTBid, Nog KOTO-
PbIM NMOHUMAETCS KaBVUHET CMIEA0BaTEeNs UMW APYToe CyXXe6Hoe nome-
LLieHne, UM B 3TO BPEMA 3aHUMaeMOeE. o,qHaKO, €C/I OH MPU3HaEeT 3TO
HE06X0AVMbIM, JONPOC MOXET ObITb MPOM3BEJEH N B MECTE HAXOX[e-
HUA cBuaeTens (NoTeprneBLUero).

Oma makmuueckas peKkoMeHOayus MaKice, MON*CHO CKA3aAMb, NPO-
eepena eexamu. B cm. 397 Yemasa yeonosnoeo cyoonpoussodcmea
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Poccuu no smomy nosody ycmanasiusanocs.: «Koeda no 6onesnu uiu
no OpyeUuM YBadCUmenbHblM NPUHUHAM NPU3LIBAEMbIU ULU NOJIeNCa-
WUl NPUBOOY He MOACEm SIBUMBCSL K CIe0CEUI0, Mo CyOedHbll Cledo-
samenb, cooOPadiCasACL ¢ OoIbUEL UL MeHbUEL 8AICHOCHIbIO 0eld, C
NPOOONIAHCUMETHLHOCIbIO NPENSIMCMEULL K 518Ke U ¢ 3AHAMUAMU CEOUMU
no Opyeum 0enam, He mepnsuuM OmiazamenibCmed, Uid Omnpasisiem-
¢l 071 CHAMUSL OONPOCA ¢ 00BUHAEMO20 8 MECO €20 NPedbl8aAHUsL, UIU
8vlICUOAem NPEKPaLeHUss NPEeNnIMCMEUL K A6Ke».

Jlannoe npasuio pacnpocmpananoce u Ha OORPoc ceudemenell, HO
C OOHUM OONONHEeHUeM, HOCAWUM MAKMUYECKUN Xapakmep: «...Ko20d
cnedosamenvb npuzHaent 3mo (00Npoc no mecmy npedvleanus ceuoenie-
as. — O.B.) bonee yooouwvimy (cm. 433 Yemasa).

MpoBefeHve oNpoca B MecTe NPOV3BOACTBA CIeACTBUA HaM Npej-
CTaB/1€TCA B NoAaBNAOLLEM 6O/bLLMHCTBE Cny4yaeB OoNTUMa/lbHbIM MO
Py NPUYUH OPraHU3aLMOHHOIO U TaKTUYeCKoro Xapaktepa. Cpeau
HUX — BO3MOXXHOCTb NPUMEHEHNA KpI/IMI/IHa]'IVICTVILIeCKOﬁ N NHOI Tex-
HUKN, NCMNOMb30BaHNA OOKa3aTebCTB, ONepartnBHOro obmeHa VIH(*)Op-
MaLmei, Tpebyemoi Ans aonpoca Uam NnoyvyaeMoid B ero npouecce, ¢
APYTMMUN YYaCTHUKaMK PaccnefoBaHunsi, B TOM YNUCE CBOEBPEMEHHOE
pearmpoBaHyie Ha BbisB/IsieMble (haKTbl COKPLITMS U UCKaXKeHMS fonpa-
LLINBaeMbIM VIHq)OpMaLU/IVI N TaKTUYECKN TPaMOTHOE UX NPeCEYEHNE.

He nocsegHee MecCcTto 3aHUMakT U MPUYKNHBLI MCUXOT0rNYeCKOro
nnaHa: B CBOeM KabuHeTe cnefoeatelb HyBCTBYET cebsl «X035IMHOM>,
BNafleeT 06CTaHOBKOM 40NPOca, MOXET NPY HEOGXOAMMOCTU YETKO CO-
XPaHATb TaK Ha3blBAEMOE «POSIEBOE PACCTOSIHME» MeXay Cobol 1 [o-
npatuvBaembiM. Mpn ONPOCe e Mo MeCTy HaXOXAeHWUs AonpaLivBa-
€MOro cnefioBaTeslb BCE XXe «roCTb», M YaLle BCEero roctb He3BaHbIi U
HeXenaresbHblIN.

TeM He MeHee B psjie CUTYaLMiA JONPOC Mo MecCTy Nnpe6bIiBaHKA [0-
MpaLIMBaemMoro 6o NonpocTy Heo6XoauM, NGO TaKTUYECKM Liene-
coo6paseH. Tak, A0NPOC NpecTapenbixX JKAei, ML, CTPaaoLWLMX He-
Ayramu, KOTOPbIE UCKOYaoT UM CYLLIECTBEHHO 3aTPYAHSIOT NX SIBKY
K CNefoBaTento, 60/bHbIX U paHeHbIX HY>XXHO NPOU3BOAUTL MO MeCTY
X HaxXoXXAeHna — B KBapTUpe Aonpalimnsaemoro, B MeanunHCKOM 1Un
VHOM YUPEeXeHNM ([oMe WHBaNW0B, caHaTopum 1 T.n.). bonee Toro,
HaMm npeacrtaBnAeTcda, YTo 0CO3HaHME TaKOro BHUMATE/IbHOIoO K cebe
OTHOLLIEHWE CO CTOPOHbI CNEA0BATENS, BO3MOXHO, «NEPECUNNT» paHee
ChOpMMPOBAHHYIO (MO TEM UK MHBIM MNPUYMHAM) MOTUBALMIO Y LA,
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noA/ieXxallero Jonpocy, Ha COKpPbITUE WIN UCKXKEHWE NMEIOLLENCcs Y
Hero Jokasare/lbCTBEeHHOM MH(hopMaLmK; B Nt06oM ciydae, 310 0bser-
YUT HaNKMBaHWE MEXAY HUMM NCUXOOrMYECKOTO KOHTAKTa.

PeLLnB BONpoOC 0 MeCTe 1 BPeMeHU MPeACTOALLEero 4onpoca, crefo-
BaTe/lb JO/DKEH TLaTeNIbHO NPOoAyMaTh (hopMy BbI30Ba LONpaLLnBaemo-
ro. OueBnAHO, YTO NPY 3TOM CrlefoBaTe/lb LO/MKEH OCHOBbLIBATLCA Ha
NPVBELEHHbIX BbILLE MpaBu/iax Bbl30Ba Ha JOMPOC, a TakXKe YUNUTbIBaTb
KOHKPETHYIO CMEACTBEHHYIO CUTYauuio 1 coLmMaibHO-MCUXON0rmyec-
Kre 0CO6EHHOCTI JIMYHOCTM JOMNPaLIMBaEMoro.

O6Las e TakTUYecKas pekoMeHAauus, Kacatollasacs Bbi30Ba Ha
[0MNpOoC, 3aK/104aeTCA B TOM, YTOObI CaM (haKT BbI30Ba M0 BO3MOXHOCTM
He 6bl/1 (KOrfa MHOe He ANKTYeTCA 06CTOATeIbCTBAMY [ef1a Un Apyri-
MU TaKTUYECKMMU COOOPaXKEHNAMMN) HEOXKMARHHBIM [/15 BbI3bIBAEMOI0
WA HEMPUSATHBLIM €My MO CBOEN hopMme.

Tak, [OCTaTO4HO YacTO CBUAETENN MO AenaM O LO/HKHOCTHBIX U
9KOHOMMYECKMX MPECTYMNEHUAX He XOTAT, YT0Obl 06 MX BbI30BE K
C/efloBaTe/t0 3HaMM COCNYXMBLbI; NOTEprnesLUMe OT M3HACWUIOoBa-
HUA — 4YTOObl 06 3TOM 3HaNM UX 6NU3KME U LPYrMe YfieHbl CEMbM.
OTctofa cnefyer, UTO NepBbIX U3 Ha3BaHHbIX /ML, HelenecoobpasHo
BbI3bIBaTb Yepe3 agMUHUCTPALUIO YUPEeXAeHWs, T4e OHU paboTatoT,
BTOPbIM He CfieflyeT nocbli1aTb NOBECTKU C BbI30BOM Ha A0OM W T.M.
B cBS3W C 3TUM NpeacTaBnseTca TaKTUYeCKU FPpamMOTHbBIM eLle npu
NepBOi BCTpeYe C MLaMun, KOTOPbIX NPeACTOUT B AasibHeiweM fo-
npocutb (Hanpumep, npu bGecefe ¢ oYeBMALAMM Ha MecTe Mpouc-
LLECTBUA, NPU NPUHATUN 3a5B/IEHNS OT MOTEPNEBLUEr0), OroBapuBaTh
(hopMy MX BbI30Ba Ha A0Mpoc.

B 60/bLUMHCTBE e Cy4yaes, LyMaeTcs, Ha [OnpocC LU0 Lieneco-
06pa3Ho BbI3bIBaTH MO TEME(OHY C MOCNeAYHOLWMUM 0POPMIEHNEM eMY
MOBECTKM C YKa3aHVeM BPeMeHW, B TEYEHME KOTOPOro IMLO NPUHUMA-
N0 y4yacTue B C/IELCTBEHHOM [AelCTBMM (eCTECTBEHHO, MPW HAIMYUU
YKeNaHusi 1 BO3MOXHOCTM A1 LA NOKMHYTb MECTO CBOEl paboThbl 6e3
o(hmumanbHON Ha TO MOBECTKW CiefoBaTens).

YKenatenbHO n3berarb BbI30Ba CBUAETENA/NOTEPMEBLUEr0 Ha ONPOC
yepe3 pabOTHUKOB MUMLMK, TeM 6onee, Koraa He06X0AMMOCTb 3TOro
He AVKTYeTCS Ype3BblYaiHbIMU 06CTOATEILCTBAMU (CKaXKEM, HEOT/IOXK-
HOCTbIO [lonpoca Npu OTCYTCTBUWN UHBIX CPeACTB 0becrneveHns Hesa-
MeLNNTENbHOW ABKW K CNefoBaTento, YKIOHEHVEM [LOMpaLluvMBaeMoro
OT AIBKM, & TaKXKe UHbIMU TaKTUYECKUMU COOOPaKEHUAMM).
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HecobnoaeHne sTux pekoMeHaauuii o hopme Bbi30Ba Ha A0MNPOC
3a4acTyH0 MOXET MPeBPaTUTb 6ECKOHMIMKTHYHO MO CBOEl MH(opMaLn-
OHHOW CYLLHOCTW CUTYaLMIO MPEACTOALLEro 40NPOoca B KOHPANKTHYHO:
NN, YyBCTBYHOLLEe Cebsi 0CKOPOIEHHbIM HE MPUSTHON 415 Hero ¢op-
MOV BbI30Ba Ha [0MPOC, He CTPEMUTCS K B3aMMOAENCTBUIO CO CNefo-
BaTeNleM, «0OVXKEHO Ha HEro U3HaYaIbHO» U He cYMTaeT NO3TOMY Ncu-
XONOrMYeckn 06s3aHHbIM NepeaaTb VMEOLLYHOCH Y HEro U UCKOMYH
cnefosatesiemM NHHOpMaLLMIo 06 M3BECTHbIX eMy 06CTOSTeIbCTBAX pac-
cnegyemoro gena.

B cBOMX HEOAHOKpPAaTHbIX MOKa3aHWUsX CBUAeTeNbHULA H. oTpuuana, 4To
ABAANACh OYEBUALLEM, NMPUYEM eAVMHCTBEHHBLIM, pacciefyemoro npecTynne-
HUA (ONepaTVBHBIMU JaHHbLIMU 06 3TOM cnefoBaTeb pacnonaran). M nuuib
CrycTs AMTeNbHOE BpeMs, KOrfa Aeno 6biio nepefaHo Apyromy crefosare-
N0, KOTOPbIV Cymen HanaguTh ¢ H. yCTONYMBBIV NCUXONOMMYECKUIA KOHTAKT,
CBUAETENbHMLA fana NoAPOGHbIE MOKa3aHUst 06 M3BECTHbLIX el 06CTOATENbC-
TBaX NPeCTyn/ieHus.

CBoe npexHee MOBeAeHME OHa 0OBbACHMNA TeM, YTO 6blna OCKOpG/eHa
(hopMoii BbI30Ba Ha NePBbINi LOMPOC: B KOMHATY ByxranTepuu, rae oHa pabo-
TaeT, SBUICA MUULMOHEP, FPOMOI/IACHO B MPUCYTCTBUM BCEX COCMY>XKVBLIEB
0CBEOMUACA 0 ee haMUIUN U, HUYETO He 0BBACHSS, NOTPe6OBa CnefoBaTb
3a HMM. OLeHMB TakKyto (hOpMY BbI30Ba KaK /IMYHOE OCKOPOIEHME, OHa TYT XKe
peLunia OTpULATb, YTO eii YTO-IM60 U3BECTHO MO Aeny.

CyLIJ'eCTBeHHOG NCNXONOrM4eCKoe 3Ha4eHne Assa HopMasibHOro Te-
YeHus NPeACTOALLLEro 0MNPOCa, 0COGEHHO KOraa eCTb OCHOBAHWSA Mpe/-
nonaratb, YTO IMLLO0 NepBOHavYa/iIbHO HACTPOEHO MO TEM UAU NHBIM NPU-
YMHaM UCKaXKaTb WM CKpPbIBaTb A0Ka3aTe/IbCTBEHHYHO VIHq)OpMaLLl/II'O,
MeeT 06CTaHOBKA, B KOTOPOIA OH 6YeT NPOMCXoanTb.

Jlonpoc, kak uzeecmno, 8 ocHoge cgoell ecmv obwerue. [losmomy,
Hanpumep, B. IO. Illenumbko u onpedensem e2o, Kax, 6 nepeyio oue-
Ppeodb, «PeclameHmupoOSantblil Ye0i08HO-NPOYECCYATbHbIMU HOPMAMU
UHDOPMAYUOHHO-NICUXOTOSUHECKULL NPOYECC 0OWEHUS MENCAY YUACT-
syrowumu 8 Hem auyamu... »*. A ona s¢pghexmusnocmu obuenus easic-
HO NPAKMUYecKU 8CE — oM HEUHOCHU CTLe008AMEIs U €20 00eXHCObl 00
00CcMano8KU, 8 KOMOPOU OHO NPOUCXOOUNI.

Ha Haw B3rnsg, o6cTaHOBKa Aonpoca A0/MKHa ObiTb, C O4HOR CTO-
POHbI, O(MLMANBHON, C APYroii — pacnonaratb K TakoMy «MpoLeccy-

2L [[lenumoro B. FO. KpUMMHANNCTUKA : 3HLMKNONEANYECKNIA CNOBapb. Xapb-
Kos, 2001. C. 310.
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aflbHO pernameHTUpPOBaHHOMY» 006LLEHNI0. 10 Hallemy YOeXaeHWto,
ABNAETCHA HEAOMYCTUMbIM (UTO, YBbI, JaNIEKO HE UCKHOYEHWE) HalMume
Ha CTeHax KabvHeTa CnegoBaTens pas/MyHbIX N1aKaToB M Haanucen,
COZiEpPXKaHMe KOTOPbIX MOXET YHU3UTb U/UNN OCKOPOUTL JOCTOMHCTBO
AonpalunBaemMoro. Takol )e HeraTuMBHbIV 3PEKT OKa3bIBatOT BECbMA
pacnpocTpaHeHHbIe Cyyaun TenetOHHbIX MEPErOBOPOB CeA0BaTeNs BO
BPEMS 0MNpOoca Ha TeMbI, HE CBSI3aHHbIE C ro CYXXeOHON AesTeNnbHO-
CTbt0. BCe 3T0 C 04eBMAHOCTLIO CBUAETELCTBYET O COBEPLUEHHENLLEM
6e3pasiMummn cnefoearens K npeameTy camoro Aonpoca, K cyasbe nto-
Aeli, KOTOpPbIX KacaroTCs NoKasaHus fonpaluvMBaeMoro, 60os1ee Toro — K
caMoMmy [onpallnBaeMomMy. A 3T0 BbI3bIBAET COOTBETCTBYHOLLYHO peak-
LM B BUE COKPbITUA UM UCKKEHMSI UMEIOLLECS Y HEro AoKasa-
TeNbCTBEHHON MO CBOEN 3HAYMMOCTU MH(OPMALIMK, TEM Nade, eCnn K
TOMY ero paHee «NoATaIKUBaIN» NNLA, 3aMHTEPECOBAHHbIE B OMNpeae-
NIEHHOM ucxoge fena.

OCO6EHHO HETEPMNUMbIMM W1, KaK CeACTBUE, BNEKYLLMMU MOBbILLIEH-
HYI0 BEPOATHOCTb COKPBITUS W/MN UCKXKEHWSI UMELOLLIEICS Y fonpa-
LLIMBAEMOr0 WHQOPMaLMK ABNSKOTCA TPy60CTb, (haMUNbAPHOCTb, He-
YYTKOCTb WU HEBHUMaHWe CnefoBaTenis rno OTHOLLEHWIO K Aornpatuu-
BaemMomy.

YcKoBa ABMiach B AeXYpHYt vacTb POB/, 1 coobLymna, YTo HeCKONbKO
MWHYT Ha3az OHa ybuna cBoero coxmtens B. HesamegnntensHoli NnpoBepkoi
ee co06LLeHs BbI0 YCTAHOB/IEHO, YTO B JOMEe YCKOBOI HaxoauTesa Tpyn B. co
CNefiamm HOXEBbIX PaHEHWIA.

Cneposatenb K. nocne ocmMoTpa MecTa NPOUCLLECTBIS [OMNPOC J0CTaBNEH-
HOVi K HeMy B KaBMHET YCKOBOI Hauasn co CnoB: «Hy-Ka, paccKaxu, Kak Tbl €ro
3amoumnia». B 0TBET YCKOBa Bblpyranach HeLeH3ypHbIMM C/loBamMu W KaTero-
PUYECKW OTKasaslach [jaBaTb Kakne-nnbo nokasaHus.

K uectn K. — 310 6bI1 MOM0AOI CnefoBaTeslb — OH TYT XKe 0CO3Ha OLLK-
60YHOCTb CBOEr0 MOBEAEHNS, COOBLLM O CNYUMBLUEMCS NMPOKYPOPY ¥ MOnpo-
CWn NepefaTb Aeno Apyromy cnegosarento. MocneaHeMy notpeboBanock 3a-
TpaTUTb AINTENBHOE BPEMS [/151 YCTAHOB/EHNS C YCKOBOI KOHTaKTa (a ToUHee,
ANS ero BO306HOBNEHWS, MPEPBAHHOIO rPy60CTbIO 1 HedyTKocTbio K.), mocne
4ero NoAo3peBaemas MoAPOGHO pacckasasia 0 MOTMBaX M 06CTOATENLCTBAX CO-
BEPLUEHHOIO €10 ybuiicTBa.

CnepoBateny noavac 3abbIBatoT, YTO eCAN ANS HUX A0MPOChl — BO
MHOIOM PYTUHHas YaCTb UX NOBCEAHEBHON paboTbl, TO ANS Bbl3BaHHO-
ro cBMAeTens/noTepneBLUEro 4ONPOC, Kak NpaBnio, — peakuid, a Hor-
[a N YHUKaNbHBIV Cyyail B XXMU3HM.
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Hawm npeacTaBnseTcs, 4To CO6/MOAEHNE, KaK MUHUMYM, 3TUX Tak-
TUYECKNX PEKOMEHAALMIA, COCTaBNANOLMX 0653aTe/bHbIA 3NEMEHT
KPUMUHAMCTUYECKOM onepauuy no 3aliyTe AoKasaTenbCTB OT Nocs-
ratenbCTB, NO3BOMUT €C/IN He UCKIOYUTbL, TO CYLLEeCTBEHHbIM 06pa-
30M CHU3UTb BEPOATHOCTb COKPbLITUS WM UCKaXKEHMS MH(opMaL v
Ha 3Tane (POPMMPOBaHUSA A0Ka3aTe/bCTB HA OCHOBE BepbasibHOM WH-
thopmaumn. Ho ecTb ellle oaHa npobnema, 6e3 pacCMOTPEHMSI KOTOPOA,
Ha Hall B3r/s4, OCBELLEHME «HYMCTO» TaKTUYECKMX NPO6MeM 3aluThl
[0Ka3aTenbeTs, (HOPMUMPYEMbIX Ha OCHOBE BepbasibHOM MH(opMaLmu,
OT nocArarenbCTB (Kak MHULMATUBHbIX, TaK 1 Bbl3BaHHbIX BO3AENCTBU-
eM WHbIX 1L, 3aMHTEPECOBaHHbLIX B UCXOAE fena), UHbIMK CoBaMu,
TaKTUYeCKMX 0COBEHHOCTEN CamMoro A0npoca Kak TakoBoro, 6yaeT He
3aBepLUeHHbIM?2, Mbl UMEEM B BUAY OuazHOCMUKY CLedosamenem uH-
Gopmayuonnozo cocmosiHus donpautuéaemozo, KOTopas npeaLecTsy-
eT (BO BCAKOM Cny4ae, Mo Hallemy YO6eXAeHWI0, [O/MKHa NpeaLlecT-
BOBaTb) CAMOMY BbISICHEHWIO Y JaHHOIO LA 06CTOATENbCTB, 06YC/0-
BMBLUMX HEOOXOAMMOCTb €ro Aonpoca.

[leno B TOM, 4TO, BbI3BaB /IMLLO Ha ONPOC, 0COBEHHO ecnu 3TO nep-
BbliA 4OMPOC 3TOr0 MLa, CNeaoBaTeNb, Kak NpaBwio, LOCTOBEPHO He
3HaeT, OyAeT fonpaluvBaeMblii AaBaTb NPaBAMBbIE, 0OGLEKTVBHbIE MOKa-
3aHMA UK caenaeT NonbITKY /MHKeCBUAETENbCTBOBATLZ, 06nafaeT nm
OH BOO6LLE MCKOMOI cnegosatesieM MH(OpPMaLMeld, He BOCMPUHSAN N
ee NpeBpaTHoO, a NoToMy GyaeT BOCMPOU3BOAUTL C HENpeaHaMepeHHbI-
MU UCKaxxeHuaMU. OT npeacTaBneHns cnefoBarens 06 3TOM B Lie/IoM
3aBWCUT TaKTUKa NPeacTosLLero gonpoca. Kak HeooLeHKa cneaosare-
Nem KOH(AMKTHOCTY peasibHOro MHOPMaLMOHHOIO COCTOSHMS Aomnpa-
LUMBAEMOrO, TaK M ee MnepeoLeHKa HEeYKOCHUTENbHO BNEKYT 3a COO0M
OLIMOGKM B BbIGOPE CriefoBaTeNieM IMHWN CBOEro NOBeAEHWS U B MpUMe-
HEHWW TaKTUYECKUX NPMEMOB JOMNpOoca.

MocneacTBMA TakMX OLIMOOK pasnunyHbl. HefooueHKa KOHMINKT-
HOCTWU MHM(OPMALMOHHOIO COCTOSHMS fonpaluvBaemMoro (Hanpumep,
KOrZa /ML AaeT 3aBefOMO /IOXKHbIE NOKa3aHWs, a CneaoBaTesib nonara-
€T, 4TO OHW NPaBAVBbLI, U CUTYyaLMa Jonpoca 6eCKOH(IMKTHA) YpeBaTa
OLMbKaMK B paccniefoBaHunmM, NpUYeM MHOT4a HEBOCTMONHUMBIMA.

232 OHa TaK e, Kak 1 npegblayLas, Ha Hall B3rnsg, HECMOTPS He ee 3Hauu-
MOCTb, He MoMlyYunna JOMKHOrO OCBELLEHUS B IMTepaType.

23 31ech W fanee Nog /HKeCBUAETENILCTBOM Mbl NMOHMMaeM Jadvy 3aBefoMO JI0XK-
HbIX NOKa3aHW He3aBUCUMO OT MPOLLECCYanbHOr0 NOIOKEHUS LONPaLLMBaEMOro.
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MepeoueHKa e KOH(IMKTHOCTU WH(OPMAaLMOHHOIMO0 COCTOSHMWSA
[0npaLlrBaemMoro (Harnpumep, OH YTBEPXKAAET, UTO eMy BbISCHSiEMbIe
criefoBaresieM 06CTOATENbCTBA He M3BECTHbI, & CNefoBare/b Mpeano-
naraeT, 4YTo gonpalunBaemMblii AaeT 3aBe0MO SIOKHbIE MOKa3aHus) Npu-
BOAUT K BO3HWKHOBEHWIO OOLEKTVMBHO HEOMpaBAaHHOIo HanpsXXeHus
npu gonpoce. MocnegHee 06CTOATENLCTBO, ECTECTBEHHO, HE MOXET He
CKasaTbCa 0TpuLAaTENbHO Ha 3DHEKTMBHOCTM A0MpPOCa.

PasymeeTcs, elle 40 Havasia fonpoca crefoBaresib 3a4acTyro pac-
nosiaraeT HeKUMU JaHHbIMW (LoKa3aTeNbCTBaMU, OnepaTuBHbLIMU CBe-
JEeHVSMN), YBENNUMBAKOLLMMUW U YMEHbLUAOLLMMI BEPOSTHOCTb Ha-
XOX[EeHNA [oNpaLlnBaemMoro B TOM WY UIHOM COCTOSHUM OTHOCUTENb-
HO MCKOMOI MHAopMaLmn. B 4aCTHOCTH, 3TO XapaKTepHo AN Aonpoca
noj03peBaeMoro 1nmn 06BMHsemMoro, Mbo Jonpocy nnua B aTUX Kadec-
TBax, Kak NpaBuso, 1 B HaCTosALLee BpeMs NpeaLLecTByeT LOMpoc ero B
KayecTBe CBUAETENS.

CraBLUee 13BECTHbIM C/ie0oBaTe/to BO3LE/CTBME Ha AornpaLluBae-
MO0 CO CTOPOHbI MHbIX /UL, COKPbITUE UIN YHUYTOXEHNE UM Npes-
METOB UM JOKYMEHTOB, UMEIOLLMX OTHOLLEHMWE K [efy, NPOLO/HKeHNe
NPeCTYNHO LeaTelbHOCTH, YKOHEHWNE OT ABKM K CNefoBaTeto 4ocTa-
TOYHO OYEBUAHO CBMAETENLCTBYHOT 06 MH(OPMaLMOHHOM COCTOSHUM
[onpaLiBaemoro.

OfHako Yallle BCero WH(OPMALMOHHOE COCTOfHWE g, KOTO-
poe MpeacTouT LOMPOCUTDL, CMELOBATENIO O4HO3HAYHO HEe U3BECTHO U
[O/KHO MPeACcTaBnsaTbCs eMy LOCTOBEPHO He M3BECTHLIM BO M30exa-
HVe NPeaB3ATOCTM M OLIMOKM B BbIOOpPE TaKTUYECKMX NMPUEMOB BbIsC-
HeHWA 06CTOATE/NbCTB, COCTABNANOLLMX NPeAMET fonpoca 3Toro mua.

MosTomy nepsas TakTUYeCcKas 3afada C/iejoBaTeNid B Hayae obLue-
HUA C JIMLOM, ABMBLUMMCA K HEMY Ha AOMpocC, Kak CKa3aHO — Aua-
FHOCTMKA MH(OPMALMOHHOIO COCTOSIHMA JornpalimMBaeMoro. Ha atom
aTane AeATeNbHOCTb ClefoBaTens CBOAMTCA K ONpefeNeHnto npu3Ha-
KOB (CMMMTOMOB) OTHOLLUEHMSI €r0 K MCKOMOI MHOpMaLIMK, a Takxke
BO3MOXHOI0 NPOTUBOAENCTBMS CO CTOPOHbI JONPaLLNBaEMOro.

Mpyn 3TOM HY>XHO MMETb B BUAY crepdytollee. Kpome martepuanos
Jena n faHHbIX, NOMYYeHHbIX B pe3y/bTaTe NpoBefeHNs onepaTuBHO-
PO3bICKHBIX MEPONPUATHUIA, Yalle BCero 06 MHHOpPMaLMOHHOM COCTOS-
HMW [0NpaLlVBaEMOro C/iej0BaTe/lb MOXET CYAWUTb MO TaKMM BHELUHUM
MPOABNEHUAM, KaK MAMUKa, MaHTOMUMUKA W, IMaBHOE, pedb LornpaLum-
BaemMoro. CTaTuCTMyeckas 3aKOHOMEPHOCTb BHELUHEro MposiBNeHuns
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CUMNTOMOB MH(OPMaLMOHHOIO COCTOSHMSA A0MNPaLlBaeMoro 06yc/oB-
NeHa TeM, YTO, eC/IM NINLL0 CKPbIBAET CBOE UCTUHHOE MH(OPMALVIOHHOE
COCTOSIHMe, U3naras Ans 3TOro JIereHAy, MCKaxas 1nm samanymsas nve-
IOLLMeCs Y HEero CBefileHNs, OHO BbIHYX/EHO NMOCTOAHHO M HanpsXeHHO
KOHTPONMPOBATb CBOE MOBEAEHUNE, a B HEOOXOAMMbIX (Ha ero B3rnsg)
CNy4Yasnx «Ha Xofy» KOPPeKTMpOoBaTh CBOI pacckas. Mo3ToMy ¢ Ncmxo-
NOTNYECKOI TOUKW 3pEHNS, KaK BEPHO OTMEYaeTCs B NTepaType, «Xo-
pOLLO conratb» B /IOOOM Clyyae 3HaYMTENIbHO TPYAHEe, YeM CKasaTb
npasgy. B cBA3n ¢ aTUM cuTyaums 06LLeHNs CO CefoBaTesieM As Ta-
KOro JonpaLuvBaemMoro BCerja CTpeccosas, YTo B COOTBETCTBUY C Teo-
puein cTpecca, Kak NpaBnIo, HaXOAWUT BHELLHEE BbIpaXEHVE B IMOLMO-
Ha/lbHOM COCTOSIHWM [0MpallnBaeMoro, B ero BHeLHEM MoBefeHUn 1
B peYeBoli cepe.

ECTb pag npu3HaKoB, KOTOPbIE, KaK NMOKa3bIBaeT NPakTuKa, ¢ JoCTa-
TOYHO BbICOKOI CTEMEHbK BEPOATHOCTM CBUAETENLCTBYHOT 00 YMbILL-
NEHHOM COKPbITUW U UCKaXKEHWM JOMNpaLLIMBaeMbIM UCKOMOIA Crieso-
BaTe/sieM MHopMaLnK.

OfHako cpasy cfieflyeT cKasaTb, YTO 3HAYMMOCTb 3TUX MPU3HAKOB
Kak CUMMNTOMOB [e/iCTBUTENIbHOrO MH(OPMAaLMOHHOIO COCTOAHUSA [0-
MpaLLnMBaeMoro MoXeT ObITb NMO3HaHa NLLUb B CPaBHEHWUM C NOBEAEHN-
€M, 3MOLMOHa/TbHbIM COCTOSHWEM, OCOOEHHOCTAMMW YCTHOM peymn 3To-
ro Xe niua npy ero pacckasax, 06bACHeHMAX, [aBaeMblX He Mo 06-
CTOATE/NbCTBAM, BXOAALLMM B npeamer gonpoca. CoBepLleHHO BEPHO
oTMmevaeT J1. b. ®UNOHOB, UTO BbISBUTb OCOOEHHOCTU MOKa3aHWIA ao-
npaLLnBaeMoro OTHOCUTENIbHO OTAe/bHbIX ()aKTOB U 0CO3HATb UX Kak
CUMNTOMbI peasibHOro HMOPMALLMOHHOIO €r0 COCTOSAHWNA MOXHO TO/b-
KO B CPaBHEHWW, «TO/MbKO Ha (DOHE APYroro noBeAeHWs, NPUHATOrO 3a
HOPMY»23,

OTcroga cnegyert, UTO COBCTBEHHO [OMNPOCY Kak TakOBOMY [JOJSIXK-
Ha MpeALlecTBOBaTb AOCTATOMHO [A/MTe/lbHas Gecefja crefosatens
JonpalumsaeMbiM. Ee TaKTUYeCKOR Lie/blo 1 ABNAETCS YCTaHOBMEHME
3TOV «HOPMbI», 3Ta/lOHa 06bIYHOrO NOBeAEHMS, 0COBEHHOCTEN YCTHOM
PeYn, 3MOLIMOHaNbHbLIX NPOSIBNEHWI NPU Pa3roBopax Ha «0OblYHbIE»
TEMbI, He KacaroLmecs HernoCpeLCTBEHHO MpeaMeTa Lonpoca. JKene-
PVYMEHTLI, MpoBeAeHHbIe J1. b. ®UI0HOBLIM, NOKasaiu, YTo 414 ycTa-
HOBMIEHNA «HOPMbI», 3TAIOHa, C KOTOPbIM Jafiee CredyeT COMocTas-

2% @unonoe JI. B. TICMX0NOrmyeckme cnocobbl BbISBIEHUS CKPbIBAEMOro 06-
croATensctea. M., 1979. C. 20.
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NATb NPU3HAKW, CBUAETENLCTBYHOLME O AENCTBUTENILHOM MH(OPMALIW-
OHHOM COCTOSIHUW [0MNPaLLUMBAaeMOro, A0CTaTOYHO B3ATb MATb—LUECTb
TeM. «Bce OHUM [OMKHbI 6bITb MOC/eA0BATENBHO NPOBEAEHbLI B 6eceae
Kak 00beKTbl 06bIYHOro pasroBopa. OAHO3HaYHbIE peakuyn Ha YeTbl-
pe-naTb TeM BCErAa B CyMMe [aBa/ii OCHOBbI [/151 YBEPEHHOTO Bblgene-
HWS OAHON TeMbI, KOTOPas y3HaBas1laCb MO 0COOLIM PeaKLUAM, B KaKyH
Obl CTOPOHY OHW HW OTK/IOHANNCL: U36eraHne TeMbl MU «BS3KOCTb B
Teme»?®,

Bbi6op TeM AN TaKuX 3TaNIOHHbIX, TECTOBbLIX Becef Cyry6o MHam-
BuAyaneH. OH 3aBUCUT OT MHOTMX pa3HO06pa3HbIX PAKTOPOB: CTEMEHN
VHTENNEKTYaNbHOIO U 3MOLMOHAIbHOMO PasBUTUSA He TONMbKO Aonpa-
LUMBAEMOrO, HO W CNefoBaTeNs, U3y4YeHHOCTY CefoBaTeNeM NMMYHOCTY
A0NPaLLNBaEMOro, YCTOMYMBOCTM U XapaKTepa CNOXMBLLErOCS MeXAy
HUMM MCUXONOMMYECKOr0 KOHTaKTa, 0OCTOATENLCTB pacciefyemoro
Aena, nNpoueccyanbHOro NONOXKEHNS AOMPALLNBAEMOrO M ero OTHOLLE-
HWS K NpeaMeTy gonpoca v T.4. TeM He MeHee, Ha Hall B3NS4, MOXHO
BbILENMTb HECKO/IbKO TUMOBbLIX HanpaBfeHnid Takux beced. OHY Npea-
CTaBNAKTCA pPaLMOHaNbHbIMM B GONMbLUMHCTBE CyYaeB A/ onpeaene-
HMS (POHA, Ha KOTOPOM OLEHMBAKOTCS CUMMTOMbI UH(OPMALIOHHOIO
COCTOSIHMS AOMNPALLNBAEMOTO.

Mo Hawemy MHEHUK, HaMbONbLUYD MH(OPMAaLMIO B 3TOM OTHO-
LeHUN MOryT AaTb Gecedbl C fOMpallMBaeMbiM OTHOCMTENbHO 06-
CTOSTENbCTB €ro XXM3HW. BbICHEHME UX, KaK MpaBuo, faeT BO3MOX-
HOCTb HaWTW 3Ta/IOH SMOLMOHA/LHOI OKPACKM CyObEKTOM ero npasam-
BbIX MOKa3aHWi 1, BO MHOTUX CAy4asx, — UX (POPMasibHO-0rMYECKON
CTPYKTYpPbl. YCTaHOBUTb 3TOT 3Ta/IOH TakXKe MOryT NoMoub 6ecefibl Ha
OTB/IEYEHHbIE TEMbI, CBA3aHHbIE C KaK1UM-/IMB0 M3BECTHLIM 060MM 06-
LAKOLLMMCA INTEPATYPHbIM, CLIEHNYECKM NPOV3BEAEHNEM WIN KUHO-
(nnbMom. B Takmx bGecefax BbISICHAOTCA KaK CTENeHb BOOOPaXKeHUs,
«haHTas3nm» [onpaLIMBaeMoro, Tak ¥ HPaBCTBEHHas OLiEHKa UM [eic-
TBUIA 1 NOBEAEHMS TEX UMW UHBIX NEPCOHaXKeN. BbISACHEHNIO 3TaNn0HOB
peyeBOro NoBeAEeHNs JONPALLIMBAEMOrO MOXET CYXXUTb U 06CYXAeHMe
C HUM VIMEBLLMX MECTO B XXM3HW WM U3BECTHbIX MO NPOWU3BEAEHUAM
NCKYCCTBA, @ MOXET OblITb, U MMMOTETUYECKMX MPUMEPOB, AOCTATOYHO
6/IM3KNX MO CBOEM MCUXONOTMUECKON N «KPUMUHAMBHOM» CYLLIHOCTM K
npegmeTy gonpoca.

25 @unonoe JI. . YKas. cod. C. 20.
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Mbl He kacaemcs NPUMEMOB M METOLOB YCTaHOB/EHUSA MCUXO/OrU-
YECKOro KOHTaKTa C AonpawivBaeMbiM, 63 KOTOPbIX NMPaKTUYECKN He
MbIC/IMMO NPOoBefeHre NOJ0OHbIX TECTOBbIX 6ecel. OHUM JOCTATOUHO
noApo6HO M3/0XKEHbI B MOHOrpadusX, MOCOOMAX 1 PYKOBOACTBAx Mo
TakTuke gonpoca. OA4HaKo Hefb3d He 0CTaHOBMUTHLCA HA O4HOM U3 HUX,
MPaKTUYeCKN He NCCNeJ0BaHHOM B KPUMUHAIMCTUYECKOI NInTepaType.
OH cthopmynuposaH J1. 6. PUNOHOBLIM Ha OCHOBE MCUXOMOrMYECKMUX
3KCNEepPUMEHTOB MO BbISBMIEHWIO CKPbIBAEMOI0 06CTOATENILCTBA U MPea-
CTaBNseTCs BeCbMa APMEKTUBHLIM [/15 NPOBEAEHUS TECTOBbIX beces.

Peub MAET O TOM, YTO Hambonee 61aronpPUATHBLIM CNOCO60OM pacro-
NOXEHMA JOoNpaLlnBaemMoro K npasAvBbIM OTBETAM Ha TeMbl 6ecefbl (a
B A/IbHELLIEM, KaK NPeSCcTaB/feTcs, U 0 NpeAMeTe 4onpoca) ABNseTcs
C000LLIEHMe A0oMNpaLLNBaEMOMY O ero «0C0obbIX» MoKaszarensx, 06 opu-
FMHa/IbHOM COYeTaHUM MPUCYLLMX eMy CBOWCTB. Mpu MCNONb30BaHWUK
JaHHOro npviema, nogyepkmeaet J1. b. ®UNOHOB, LEACTBUTENBHOCTb
He 13BpaLlaeTcs, a MNLWb aKLEHTUPYETCA BHUMAHWNE Ha UCKTHOUNTE b-
HOCTU WHAMBMAYaNbHOCTU [OMNPaLlvBaeMoro, «pasrafblBaeTca» ero
NNYHOCTb. [N1s 3TOro A0CTAaTOMHO «OTrafaTb» BecbMa NPUMUTUBHbIE
1 OYeBMIHbIE XapaKTePUCTUKN. «Hanpumep, NCMNbITYEMOMY C SPKO Bbl-
PaXXeHHbIM MUKHUYECKUM FrabuTycom (OKpYI/ible YepTbl NLA, CPaBHW-
Te/lbHO KOPOTKME KOHEYHOCTH, LUMPOKMIA Ta30BblIiA NOSIC U T.[4.) BbICKa-
3bIBa/1I0Cb, YTO UMEHHO eMY MPUCYLLM 0COObIe XapaKTePUCTUKN, OTIN-
yaroLme ero ot Apyrux. OH, HaBepHoe, obpallan BHUMaHWe Ha TO, YTO
Y Hero 6bIBatoT Neprogbl, KOrga HaCTPOeHUe Y HEro NpPUNoLHATOE, eMy
paflocTHO, BCe yAaeTcs; 1, Ha060pOT, Korga BCe NMpeAcTaB/seTcs emy
MpayHbIM, — 3TO Nepuros Heyaad; OH 3aMeyaeT TakXke, YTO Takas CMeHa
MepUoaoB 1 HACTPOEHMWIA MPONCXOANT «6e3 BUANMBIX MPUYMH». Takas
«TOYHasA» XapaKTepUCTMKa ero MoBeAeHNs, a Mo CyLecTBy, 00blYHas
KapTuHa NOBeLeHVS LMKNoMLa UM LUMKIOTUMWKA, BbI3bIBAET Y HEro
HeOoObIYHbIA MHTepec. VCNbITyeMblil YAMBASETCA NPOHMLATENIbHOCTA
crefoBartesisi, 3asBss, YTO OH NoJsaras, YTo BCe BbICKa3aHHOEe M3BECT-
HO TO/IbKO €My U HUKOMY Gonee... Mocne BOCXULLEHNS, YAUBIEHNS U
cornacus cnefoBaso YTOUHeHVe NoAPO6GHOCTEN U LONOMHEHNA»?E.

Mogo6Hoe «oTrafbiBaHMe» UCKIKUUTENbHOCTM NNYHOCTM Aonpa-
LuMBaeMoro (Kak Kou K a(hheKTMBHOCTM TeCTOBbIX 6eces 1 KO BCEMY
[0npocy B LIe/IOM) BO3MOXHO, Ha Hall B3I/, U Ha OCHOBE 3HaHWIA
TUMOB TeMMNepaMeHTa.

28 Punonos JI. B. YKas. cod. C. 37-38.
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Hanpumep, 4enoBek ¢ caHrBUHUYECKM TUNOM TeMMepamMeHTa cTpe-
MUTCA K 4acTol CMeHe BrneyaT/IeHUiA, 0T3bIBYMB, CPAaBHUTE/IbHO NErkKo
nepeXxmBaeT Heyfauu, HeNnpUATHOCTU. OH 06bIYHO HECKO/IbKO MOBEPX-
HOCTEH, HENoOCTOsAHEH, pa3bpocaH, He NepeHOCUT 0AHO00pasHYto, as-
TOMaTUYeCKyto paboTy. dnermMaTtuK BHELLUHE CMOKOEH, YPaBHOBELLEH B
Aenax v nocTyrnkax, HaCTOMYMB 1 YNOpPeH B paboTe 1 NoBeseHNM, eMy
MPUCYLLM BbigePXXKa M camo06/afaHne, peLleHns UM NpUHUMaroTCs
061yMaHHO, B OOLLIEHNN OH YeNOBEK CYXOBaTbIl, HE CKIOHEH K CMEHE
BUAOB LeATENIbHOCTU U T.4.

Mocne TakMxX TeCTOBbIX Geceq cnefyeTt nepeT HeNOCPeACTBEHHO
K BbISICHEHMIO 06CTOSATE/NbCTB, COCTABMAOWMX NpeaMeT gonpoca. Jo-
Mpoc, Kak ObIN0 KOrga-To 3aMeyeHo, eCTb YMeHVe 3aaBarb BONPOCh! 1
noslyyarb Ha HUX OTBETbI.

Ha aToii cTagum fonpoca (ee Ha3blBatoT B UTepaType CTaguelt CBo-
00AHOr0 pacckasa), Kak 1 3aTem Mpu MoCcTaHOBKe [oMnpallinBaemMomy
OTZe/IbHbIX BOMPOCOB, MOXHO U HY)XXHO Ha (JOHe BbISIBIEHHOrO Npu
npeaLecTBytoLLEl 6ecene aTanoHa 00bIYHOIO MOBEAEHNS YCTaHOBUTb
(Mnn NPesNoNOXMTb C BbICOKOI CTEMEHbI0 BEPOATHOCTU) AENCTBUTE Tb-
HOe COCTOsIHWME [JOonpaLlnBaemMoro 0THOCUTE/IbHO MCKOMOMW CriefoBaTe-
JleM MHopMaLmn.

O HeMm, Kak MoKasbIBaroT MCUXON0rMYeckmne UCcnefoBaHnsa 1 noj-
TBEPXAAET CeACTBEHHAs NPaKTVKa, MOXHO 3a4acTyto CyauUTb Mo crie-
AYHOLMM CUMNTOMAM.

Mcrxodr3nonormyeckmne peakLym 4onpativiBaemoro
Ha OT/ie/IbHbIE BOMPOCHI

K HUM OTHOCATCA peakunn 4enoBeKa Ha BHELUHUE pa3fpaxXnUTesnn.
nOCﬂe,ﬂ,HVIMVI BbICTYNakOT 3ajaBaeMbl€ CrefoBaTenem BOMPOChI WMIn
cam (*)aKT BbIICHEHUSI 06CTOATENLCTB, COoCTaBnAroWmMX npegMmeT Aornpo-
ca. STV peakLy MOTYT BbIpaXaTbCs B 6/16AHOCTY, MOKPACHEHUMN NNLIA,
NOT/INBOCTH, 3anKaHNWN, HEOMNpPaBAaHHbIX May3ax Mpu O0TBeTax, 3aMNH-
Kax B peyu, TPEMOopE 1 T.M.

Ananuz maxux peaxyuil s611emcs, nojicanyll, Haubonee OpesHUM
Mmemoodom maxmuveckou ouaznocmuxu. Benomnum [llexcnupa: «...Ce-
200ms1 Koponio uzparom nvecy. / A cosopun mebe npo cmepmos omya. /
Tam 6yoem mounvitl ckonox smou cyewnvl. / Koeoa naunemcsi smom
9nu300, / Byov 000p, cmompu na 0010, He mueas. / On aubo evioacm
yem-nubyown ceos / Ipu eude cyenvl, 1ubo smom npuspax / boln demon
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sna... / Umak, 6y0b 000p, enaou 6o éce enasa. / Bonviocs u s, a nocie
conocmasum / Umoeu nabnoodenuily, — cosopum Iamnem [opayuo.

Cpasy >ke HeobX0AMMO OroBOPUTLCH: KakK yoeanTeNbHO [0Ka3aHO B
psige paboT, BblAENNTL HA MOAENILHOM YPOBHE MPUUMHBI TEX U UHbIX
NCUX0(M3N0N0rMYECKNX peakLMii B npoLiecce 06LLEHNS Ha COBPEMEH-
HOM YPOBHE Pa3BUTMS (IU3NONOTMYECKMX U NCUXONOTNYECKMX HayK (a
MO MHEHWIO OT/E/bHbIX YYEHbIX — W B NPUHLUMMNE) HEBO3MOXHO. [103TO-
MY HW B KOEM CJlyyae Hefb3s NepeoLeHBaTb CUMNTOMATUYECKYHO 3Ha-
YMMOCTb Ha3BaHHbIX peakumii Yenoseka. Kak cuntan A. H. Bacusbes,
«BeCbMa BaYKHO 3aMeTUTb HE CTO/MbKO 3TW peakL M, CKO/IbKO NEPEMEHY
COCTOSIHMA JonpallnBaemMoro, CMeHy HacTpPOeHWs, O4HOro Kommnsekca
NPW3HaKoB MoBeAeHNS JPYTrM KOMIMIEKCOM».

AMoLUMOoHanbHasa 651eAHOCTb MoKasaHuiA. Co3aasast nereHgy u
BOCMPOMW3BOAA €e CNnefoBaTento, A0NpallvMBaeMblil 3a4acTyo Kak Obl
abcTparvpyetcs 0T CO6bITUA, B OTHOLLEHMM KOTOPOrO OH JaeT Moka-
3aHuA. OHK 3ByYaT CXEMATUYHO; B HUX OTCYTCTBYeET (He MpOosBSETCH)
€ro 3MOLMOHa/IbHOE OTHOLLIEHNME K COObITMHO, NMCUXONOrMYECKMN 3aKOHO-
MEpHOoEe A4Na NnL, faloLnxX npasavBble NnokasaHus.

«51 Wna ¢ AeTCKON KONACKOM MMMO MMUBHOIO KMOCKa U YBUAENA, KaK He-
3HAKOMbIA MY>K4MHaA 130MBaET MOEro cocefa Nno KBapTUpe 1 XOPOLLEro npu-
ATeNs Hawew cemby KoHsiXxvHa. He ocTaHaBnMBasiCb, § MOM4a NpoLUa Aasb-
Lwe», — fana nokasaHus M., n306/11M4eHHast B fa/ibHeilleM B MKeCBUAETE b-
CTBE B M0/b3y 00BMHAEMOrO P., COBEPLUMBLLErO B CBOEI KBapTUpe YOUCTBO
KoHaxXnHa.

VcKycCTBEHHOCTb (hOPMasibHO-/T0rMYECKO CTPYKTYPbI MOKasa-
HWIA. [JaHHbI CUMNTOM BblpaXkaeTcsi B TOM, UTO CTPYKTYpa NoKasaHwii
NMLA, CKPbIBAIOLLLEr0 MH(OPMALIMIO, BbIFMISANT, MOMUMO ero BOMW, Ha-
POUMTOI. 3a4acTyto ero NoKasaHus NMOSHOCTLIO WU B CYLLECTBEHHO
CBOEIA YacTy COBMaJatoT C MOKa3aHUsMM APYTUX UL, C X POpMasibHO-
NIOTUNYECKOM CTPYKTYPOIA. AHa/IM3 3TOTO aéT OCHOBaHUS MoMiaraTb, YTo
MoKasaHus AaHHbIX UL, 06beVHEHbI 0OLLMM YMbIC/IOM Ha COKPbITUE
N CKaXKEHME NCKOMOIA crieoBaTenieM MHGopMaLImu.

Yxop, 0T TeMbl. [lonpalunBaembilii LiefieHanpaBneHHo n3teraeT Aaumn
OTBETOB Ha BOMPOCHI C/EA0BATENS, KAacatoLLMEeCs ONpeaeneHHON TeMbl
WK OTAEMbHBIX ee 06CTOATENbCTB, UMW B CTaAWK CBOGOAHOTO pacckasa
YK/IOHAETCA OT UX OCBELLEHMS, «YMNYyCKaeT» TaKne 06CTOATENLCTBA.

Mopo3peBaemMasi Enviceea, NoApPOGHO N OXOTHO OTBEYas Ha BOMPO-
Cbl, KaKVM MyTem MOXHO NPOIATU B CENO, N0 JOPOre K KOTOPOMY MCYe3-
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Na noTepnesLUas, yMonyana o CyLLeCTBOBaHUMN O4HOI W3 TaKuUX JOPOr,
npoxogmsLUeli no necy. Korga cnegosaresib 06paTia Ha 3TO BHUMaHWe
nogo3pesaeMoi, Envceesa 3asBuna, 4To NPOCTO 3abblfa O ee CyLlecT-
BoBaHMW. OnuMCbIBast 3aTeM ee, OHa He YNoMsiHy/a 0 ry60KoM nony3a-
Ba/IEHHOM OKOMe, Yepe3 KOTOpbIi NPOXOAUT 3Ta fopora. ATOT «/BOiA-
HOW yX04», [IBONHOE YMO/YaHWe NPeaCcTaBASAANCH CUMMITOMATUYHBIMA,
1 cnegosatenb NPeAnonoXusI, YTo TPy NOTepreBLUEei 3apbIT UMEHHO
B 9TOM OKOMe; 3TO M MOATBEPANIOCH NPU AasbHeliLeM paccriefoBaHNm
(npumep I. . MyabtorviHa).

«Bs13KOCTb B Teme». [laHHbI/i CUMMATOM, Kak BUAWMM, NPSAIMO NPOTU-
BOMONOXEH NpeAblayLuemMy. [lonpallnBaeMblii He MOXET «yWATU» OT CO-
ObITUA 1 €ro 06CTOATE/LCTB, BHOBb M BHOBb K HAM BO3BpPaLLaeTCs, XOTA
3a/laBaeMble BOMPOCHI Y)Ke KacatoTca MHOro. MokasaHus ero 3a4acTtyto
M3NWLLIHE 3MOLMOHaNbHbI. Tema «obpacTaeT» HOBbIMU NOAPOGHOCTS-
MW, MHOTAa SIBHO HeNpaBAOMOA0OHLIMY 1 TaKUMK, KOTOPble He MOTYT
ObITb M3BECTHbI NNLY, AAOLLEMY MPaBAMBbLIE MOKa3aHWS.

TyT e He0obOX0AMMO CAenarb CrefytoLlyt0 pemMapKy: Ha3BaHHble
CUMNTOMbI He CBWUAETENbCTBYHOT OAHO3HAYHO 06 WUCTUHHOM WHAoOp-
MaLMOHHOM COCTOSIHUK [OMpaLlnMBaemMoro. 3dece deno obcmoum max
Jice, Kak 6 meduyune, 20e nowmu 000l 0OmoeibHO 635Mblil CUMNINOM
00H03Ha'-lH0, onpedefzeHHO He ceuc)emeﬂbcmeyem O Haiu4duu y denoee-
Ka moeco uiu uHo20 KOHKpeniHoco 3abonesanus. dmu CUMNMOMbL (ux
HdA3blearom 6 Me()uuuue HecneuuqbuweCKumu) MOJIbKO YKA3bleAON HA
npucymcmeue Kaxkux-mo OI’I’IKJIOHeHLlZZ, 6 Hauiem ciydae 6 peuyesom u
IMOYUOHATTOBHOM noee()eﬁuu OOHPGWMGGeMOZO, om moeco, 4¥mo Cﬂe()O-
samenb cuumaenm HOpMou 6 no0odOHoU cumyayuu odujenus. OHu auuLb
ciyacam OJI5l He20 CUSHATOM O mom, 4mo c)onpamu@aefwblit, BO3MOIHCHO,
umo-mo CcKpwvleaem uju uckascaent.

B camom fene, amoLMOHa/IbHas OKpacka nokasaHWin MOXeT 3aBu-
CeTb OT MHOTUX (haKTOPOB, HE CBA3aHHbIX C /HKECBUAETEIbCTBOBAHUEM,
Hanpumvep, OT COCTOAHMA 340POBbA AOMNPaLUBAaEMOro, OT ero Temre-
paMeHTa, XapakTepa U T.4. «YX0f OT TeMbI» MOXET ObITb HEYMbILLIEH-
HbIM, @ 00yC/IOBMIEHHbIM MOACO3HATE/IbHBIM HEXeNnaHueM Jonpatuna-
eMOoro BCMOMMWHaTb COObITUE, K KOTOPOMY OH, BO3MOXHO, WU He mpw-
yacTeH, YeM-TO MOTPSICLLEE Ero NCUXMKY. «BA3KOCTb B TeMe» (a Takke
Tako CYMNTOM, KaK «M3/IMLIHSAS OCBEAOM/IEHHOCTb» U Psf ApYruX,
HaMW 3[ecCb He paccMaTprBaeMblX) MOXET MPOSBUTLCSA B pesynbTare
HEOCO3HaHHOMO «A04YMbIBaHUSA» MPOUCXOAMBLUNX COBLITUIA, petek-
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CUBHOTIO NPeACTaBNEHNS NPUYUMH, CNEACTBWIA U 06CTOATENLCTB, 0ObEK-
TMBHO U3BECTHbIX JOMpaLl1BaeMoMy COObITUI.

3ameTuMm, 4YTO Ha Heo6XOAMMOCTb BeCbMa OCTOPOXHOrO OT-
HOLLEHMA K OTAeNlbHO B3ATbIM OCOGEHHOCTAIM peun [onpallunsae-
MbIX U BO3MOXHOCTb MX COBEPLUEHHO Pa3/IMYHOM OLEHKM B Kayec-
TBE CUMMMTOMOB JDKECBMAETENbCTBOBaHMA obpallan BHUMaHue elle
B HayaNie MNpOLLJOro BeKa W3BeCTHbIM pycckuid topuct M. Cepre-
ny: «...CBuAeTelb OTBEYasT Ha BOMPOCHI BbICTPO M pelmnTenbHO. OH
roBOpWA Npaegy, — 3adBfeT NPOKypop. — HeT, OH Ayman TONbKO
0 TOM, 4TOObI CKOpee 0TAenaTbCs OT A0MNPOca, — BO3PaXKaeT 3alUUTHUK.
— CBupgetesib roBopus B0 N HepewwnTeNnbHO. OH He yBepeH B CBOEM
nokasaHny 1 60UTCS OLLUMOUTBLCS, — YKa3blBaeT 3aUTHUK. — COBCEM
HET; OH MOHUMAET 3HaYeHne CBOMX OOGBACHEHWI N B3BELUMBAET KaXk-
[0e C/OBO, — 0TBeYaeT 06BUHUTESb. — CBUAETE/Ib HUYErO HE FOBOPUT.
— $ACHO, YTO OH BCe N03abblN... AN YTO BCE MOMHUT, HO XO4eT BCe
CKpbITb. — CBUAETENb [JaeT TOUYHOE M NOAPOOHOe MokasaHue. — Oue-
BWAHO, OH XOPOLUO 3HaeT M TBEPAO NMOMHUT 06CTOATENbCTBA fena. —
[Ja... v yTo OH TBEP/O BblyUl/ NOXKHOE NOKa3aHNE»?,

B npakTnyeckon LeaTenlbHOCTY NO AMarHOCTUKe MH(POPMaLMOHHO-
ro COCTOSIHUA [0MNpallvBaeMoro BO3MOXHO BO3HUKHOBEHWE [ABYX He-
PaBHOLIEHHbIX B TaKTUYECKOM OTHOLUEHUW CUTyaumid. MNepsas 13 HUX
COCTOUT B TOM, YTO Ta WX MHAsi 0COBEHHOCTb B NOKa3aHMAX Jonpatun-
BAeMOro BbISBNIIETCA HEMOCPELCTBEHHO B X0O4e A0rnpoca Mo CyLlecTsy
MCKOMbIX CNefoBaTeneM 06CTOATE/IbCTB AeNa, MOXHO CKasaTb, HEOXM-
[aHHO A4ns cneposatens. B aToi cuTyauum nepes crefoBaTesiemM BO3HN-
KaeT 3a/ia4a 6e30T/1arare/ibHO OLEHUTb AMArHOCTUYECKYHO 3HaYMMOCTb
3TON 0COBEHHOCTW NS 0CO3HAHMS KOHIMKTHOIO Mnn 6eCKOH(INKT-
HOr0 XapakTepa MPOXOAALLEero o6LeHNs. B Takylo CNOXHYH CUTya-
LMIO cnefoBaTenb 00bIYHO MOMagaeT npu MpoBefdeHUM Aonpoca 6e3
HaZnexallein noarotoBku, 6e3 NpoBefeHUs «TecToBbIX» becef € Ao-
npawvBaeMbiM (OTBETbI HA KOTOPbIE, HAMOMHUM, LO/DKHbI BbICTYNaTb
B Ka4eCTBe 3Ta/IOHHbIX A/151 BbIACHEHUS UCTUHHOIO MH(OPMALMOHHOIO
COCTOSIHMSA [OMNPALLNBAEMOTO).

B nogo6HbIX CMOHTaHHO CNOXMBLUMXCA YCMOBMAX ClefoBaTeNb
[O/MKEH TEM UM UHBIM MYTEM MEepPeiTV K YCTAHOB/IEHUIO «3Ta/loHa»
peun pornpaimsaeMoro. C 3ToM Le/ibl0 OH MOXET: @) «CBEPHYTb» [0-

31 Cepeeuu I1. \cKyccTBO peun B cyde. M., 1960. C. 350.
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MpOC MO CYLeCTBY BbISACHAEMbIX 0OCTOATENILCTB U MEPENTN K TeCTo-
BbIM GecefaM 6e30THOCUTENLHO K TeMe fonpoca; 6) nepeBecTu OMpoc
B IpYroe pycno, Ucrosb3ys NocneayoLLyto ero 4acTb A5 BbIACHEHUS
[0CTaTO4MHO «6e306M4HbIX» BOMPOCOB MO CYLLECTBY Aena, Nogoop Ko-
TOPbIX TAKXe LO/DKEH CNYXMUTb LieNAM BbISB/IEHWS 3Ta/IOHA pedn [0-
npaLuyBaeMoro; B) NepeHecTy LOMpoC Ha ApYroe BpeMs Y HayaTb ero C
«TECTOBbIX» Gecef.

BTopas cuTyaums 3ak/io4aeTcs B TOM, YTO CUMMTOMbI UIN BO3MOX-
HOCTb COKPbITUS NNL,OM CBOEro MH(POPMaLMOHHOIO COCTOSAHMA U3BECT-
Hbl (MM NpeAnonarakoTCcs) cnefoBaTeNeM Ha OCHOBaHUM MaTepranoB
[ena U ceefieHnid, A00bITbIX HENpoLecCyaslbHbIM MyTeM, O CBOEro
JMYHOTO C HUM OOLLIEHNSA. DTa CUTyaLMA B TAKTUYECKOM M/1aHe, HECOM-
HEHHO, NPeAnoYTUTENbHEN NpeablayLlein. To, YTO AONpaLLIVBaEMblii
elLe He «CKOBaH» MOKa3aHMAMU, AaHHbIMU UMEHHO 3TOMY C/lefoBaTe-
N0, NI, B LIESIOM, CamyM (hakTOM paHee AaHHbIX UM NOoKasaHWid, fena-
eT 6onee ahheKTUBHbLIM NPOBEAEHME C HUM TECTOBbLIX Geces, yCTaHOB-
NeHVe 3TalOHOB 06bIYHOIrO PEYEBOro M 3MOLMOHA/IBHOIO MOBEAEHNS
3TOro NNLa.

Cka3zaHHOe ABNSETCS eLLe OAHUM apryMeHTOM B MOJIb3y TOM0 O4eBUA-
HOrO0, HO, K COXa/leHUt0, afieko He Bcerda co6/1i04aemMoro Ha npakTuke
MONOXEHUS, YTO AOMPOCY NO CYLLECTBY Aena A0/MKHbI NPeaLLecTBOBaTb
«TeCTOBble» Gecefbl ¥ MakCMaibHO BO3MOXXHOE B KOHKPETHOI CUTya-
LMK N3yYeHre NMYHOCTY YesIoBEKa, KOTOPOro NPesCcToUT AOMPOCUTb.

Ha kayecTBe AnarHo3a MHHopMaLOHHOI0 COCTOSHMSA fornpaLlmBae-
MO0 OTPaXKaKOTCS He TObKO HEU3BEXKHbIE CYOLEKTNBHbIE 0COBEHHOCTY
BOCMNPUATINA CNeS0BaTens, Ho, B MEPBYHO 04epesb, ero 00bEKTUBHOE OT-
HOLLeHMe K JornpalumMBaeMomy. HeT Tak)Ke COMHEHWIA, 4TO BepHas aua-
FHOCTMKa C/efloBaTesieM XapakTepa NpeacTosLLero obLeHns BO MHO-
rOM MNpeaonpesensieTcs ero XUTecKM 1 NpogiecCnoHabHbIM OMbl-
TOM 1 TEOPETUYECKOIN MOATOTOBKOM.

Mocne TOro, Kak cnegosarteslb TeM WM MHbIM 06pa3oM AuarHoc-
TUpyeT Ana cebs cuTyaumo Aonpoca, UHbIMK CNoBaMu, MH(opMaLm-
OHHOE COCTOsIHME [OoMnpallinMBaemMoro, OH NepexoanT K Bblbopy TakTu-
4ecKux cpeacTs (NPUEMOB, UX KOMOMHALMIA) ynpaBneHns cUTyaumen
ponpoca.

He cTaBs, Kak 3T0 paHee 0roBapvBasiocb, nepes coboi 3afaqm noa-
PO6HO KacarbCs NPo6ieM TaKTUKK LOMpoca B 3aBUCUMOCTMN OT Clief-
CTBEHHbIX CUTYyauMiA, MpoLecCyaibHOro NOMOXKeHNs AoNpaLlBaeMoro
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1, HAKOHeL, OT BM1/a paccnefyemMoro npecTynieHns B KOHTEKCTe U3yya-
eMbIX NPo6/eM, NNLLIb HANMOMHUM OCHOBHbIE KpUTEPUM AOMYCTUMOCTM
NpUMeHeHNsa TaKTUYeCKNX CPeacTB Jonpoca.

Taxmuueckuit npuem oonpoca 0ondxycen 6vimo 3axkoHeH. OH He
TOJIbKO HE MOXKET HapyLlaTb Yro/1I0BHO-MPoLEeCCya/ibHbIE 3aMnpeThl, YC-
TaHOBJ/IEHHbIE B OTHOLUEHMW Aonpoca (CKa)KEM, 3anpeT nocCTtaHOBKU
HaBOAALLMX BOMPOCOB, MPOLO/KUTENIbHOCTL Aonpoca U T.4.), U Hop-
MaTUBHbIe MpefnuMcaHna O NOpsfke ero NPOM3BOACTBA (Hanpumep, 0
[0Mpoce NOPO3Hb ML, BbI3BaHHbIX MO OAHOMY feny), HO AO/MKEH COOT-
BETCTBOBATb MPUHLIMMAM W [iyXy Yrof0BHO-MPOLECCYabHOro npasa.

Taxmuueckuit npuem 00npoca 00134cen COOMEenCcmaeo8ams HOp-
mam mopanu, oougei u npogpeccuonanvroit 3muxu. OH JOMKEH ObITb
HPaBCTBEHHO AOMYCTUMBIM: HE COAepXKaTb B cebe 0O6MaHa, He YHUXaTb
YyecTb U [OCTOMHCTBO [OMpPallMBaeMOro, He OCHOBbIBATLCA Ha Heoc-
BEIOM/IEHHOCTM [JONpaLLBAEMOro B BOMPOCax MaTepuasibHoOro 1 npo-
LiecCyasibHOro npaea, B NepByH O4Yepe/ib NpaBa YrofloBHOro, He NpoTu-
BOPEYNTb APYTrnM HPaBCTBEHHLIM N 3TUHECKNM TpeﬁoBaHVIFIM K TaKTWn-
YecKomy npuemy.

Taxkmuueckuii npuem 0onpoca 001cen odnadamey uzdupamens-
Hocmbl0 8030¢eiicmeus. ITO 03HAYAET, YTO TaKTUYECKWIA Npuem [on-
JKEH OKa3blBaTb XXenaTesibHOe A4 c/efoBatens BO3,CI,8I7ICTBI/IE TONbKO Ha
nnuo, obnagaroLlee MCKOMOI MHOPMaLMe, 1 0cTaBaTbCA HEMTpab-
HbIM (He OKa3blBaTb BO3AENCTBIS) AN BCEX OCTa/IbHbIX /L,

He roBopa y>e 0 TOM, YTO «MPU3HaTe/IbHbIE» MNOKa3aHWA A0/ KHbI
ObITb NOyYeHb! 3aKOHHBIMW 1 AOMYCTUMBIMU CPEACTBAMM, OHU Npes-
CTaBNAOT [0KA3aTe/IbCTBEHHYO LIEHHOCTb fIMLb B O4HOM CBOEM YHU-
KaJIbHOM KayecTBe — KaK MCTOYHWK MONyYeHUa ApYrnX fOKas3aTe/IbCT
0 MHOUX, B TOM YMC/IE U HA3BaHHbIX BbILUE, CYLLeCTBEHHEWLLINX 06CTO-
ATENbCTBAX COBEPLUEHHOIO NPECTYMN/IEHUA.

Hecnyuaiino oonum uz naubonee npuHyuUnUAIbHLIX KOHCMUMYYUOH-
HObIX NONONCEHUL Y20TI08HO-NPOYECCYATbHOLO 3AKOHA ANAEMCs ME3UC O
oM, YUMo NPUSHAHUE 0DBUHAEMBIM C8O€Ll BUHbL MOJICem Oblmb NON0JCe-
HO 8 OCHO8Y 008UHEHUS UL NPU NOOMBEPICOCHUU NPUSHAHUSL COBOKY N~
HOCMbI0 umerowuxcs ookazamenvcms no oeny (cm. 77 VIIK PD).

A noToMy c Npo6nemoii NpeaynpeXxXaeHnst pacCMOTPEHHbIX BblILLE
nocararesibCTB Ha [0Ka3aTe/ibCTBa, CoBepLUaeMblX COTPYAHUKaMWN Op-
raHoB Yro/IOBHOrO MpecriefioBaHNs, TECHENLLIMM 06pa3oM CBsizaHa U
Takasd, KakK HeiTpanmsauus ux nocnegcTsuid, npegsaraeMble Crnoco-
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Obl pa3peLleHns KOTOPOI Mbl pacCCMaTpVBAEM B BUAE KpUMUHAAUCTU-
yeckoul onepayuu «llposepka nokazanuil tuya, npusHasue2o ceos eu-
HOBHbIM 6 coseputeHuy npecnmynienusy» >*8. JIMWb ee NpoBefeHne fact
O6BEKTVBHBIV OTBET, KaK MUHUMYM, Ha Takoli OCHOBOMO/AratoLwuin B
3TOM OTHOLLIEHMW BOMPOC: ABSETCA M WL, JatoLlee (MK yKe Aas-
LLee) «NpU3HaTeNbHbIe» MOKa3aHUs, AeACTBUTENIbHO «UCTOYHUKOM BU-
HOBHOIi 0CBEIOMNEHHOCTN»?

KoHeuHo e, byaem peannctamu, yTBepAUTENIbHbIV OTBET Ha HEro
OTHIOfb He O3HayaeT, YTo K AonpaluvBaeMoMy NnLy AN NONyYeHUs
OT Hero Takumx MokKasaHWin He MPUMEHSNOCh MPOTMBONPaBHOE NpU-
HY>XXZEeHWe.

OpaHako NPOTMBOMNONOXKHOE — YCTaHOBNEHME B pe3y/ibTare NpoBese-
HWS1 Ha3BaHHOM KPUMMWHAIMCTUYECKOI onepaLymn OTCYTCTBMA Y NnLa,
KOTOpOE [ano «npu3HaTe/bHble» NokKasaHus, Tako 0CBeLOM/IEHHOCTU
— O[JHO3HAYHO CBMETENbCTBYET, YTO OHU ABU/INCH CIELCTBUEM NOCATa-
TeNbCTB Ha [JOKa3aTe/IbCTBa paccMaTpuBaeMoro 34ech Buaa.

Hmenno makKkoe, «He2amueHoe» 06cm0}lm€Jlein60, no uU36e€CmHsbIM
HAM HEMHO2OYUCTIEHHbIM Y20/ 106HbIM ()efla/l/l, Jedcano 6 ocHoge obsune-
HULL COMPYOHUKOB OP2AHO8 Y20N08HO20 NPECie008AHUS 8 NPUHYIHCOe-
HUU K 0aye NOKa3aHuil.

KoHeuHo e, CYLLHOCTb AaHHOW KPUMUHAMCTUYECKOW ornepauum
N0 KaXaoMmy Aeny WHAMBMAYaNbHA, 00YCNOBNMBAETCH KOHKPETHbI-
MW 06CTOSATENbCTBAMU COBEPLLEHUA W paccnefoBaHus NPecTymnieHns
M CYLLHOCTbIO MOKa3aHWA N1La, NPU3HAIOLLErocs B €ro COBEPLLEHMNN.
OfHako, Ha Haw B3rnsf4, B OCHOBE MPOBEPKM LOCTOBEPHOCTM AaBa-
eMbIX INLOM «MPU3HATENbHBIX» NMOKa3aHWiA, T.e. B OCHOBE 11060 COO0T-
BETCTBYIOLLEN KPUMUHANIMCTUYECKOW OnepaLmmn LOMKHbI NeXaTb Cle-
AytoLLme NOCbIIKMN.

1. HenpoTuBopeure 3TUX NOoKa3aHWi «y3/10BbIM», 06LEKTUBHO YC-
TaHOBMEHHbIM (haKTam paccnefyeMoro npecTynnieHus: o crnocobe u
MECTe COBEPLUEHNS AaHHOTO NPECTYN/EHNS NPOTMB JIMYHOCTK, €ro MO-
TVBAXx, APYrux ero 06¢ToATebCTBaxX (€C/IM TaKOBble HA MOMEHT [OMNpPO-

238 O MOHATUM Y CYLLIHOCTY KPUMUHANMCTUYECKIX onepauuii cM.: Komapoe U. M.
KprmuHanucTuyeckve onepauum B Jocyne6HOM npon3BoacTse. bapHayn, 2002.

239 [/\cKntoueHMe COCTaBNAOT KpaiHe peakue, Kak noKasbiBaeT MpakTuKa, Ciy-
Yyau L06POBO/LHON Aaum TakMX NoKasaHWin NCUXUYECKN 60bHBIMU NH0A6MU MO0
€aMo0roBopa no HeKMM SIMYHbLIM MPUYMHAM, MPUMEPbI KOTOPbIX ByAyT NpUBELEHI
Hamu HIXKe.
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ca 3TOr0 ML COMHEHUIA He BbI3bIBAIOT U CYLLECTBEHHbI /11 OLLEHKM
[iaBaeMblIX MOKasaHwui).
MprBeaemM HeCKOMbKO NPYMEpPOB.

B. npusHan cebs BUHOBHbIM B TOM, 4TO y6un 3., HaHeCs eMy HeCKO/b-
KO y[apoB Mo rofioBe MOOTKOM. OfiHaKo, COMMacHO 3aK/IO4eHUO CyaebHo-
MELULMHCKOW 3KCNepTu3bl, CMePTb 3. HaCTynuna B pe3y/nbrate yayLleHus, a
CNefoB TeNeCHbIX MOBPEXAEHWI, KOTOpble MOMN 6bl ObITb MPUYKHEHBI YAa-
paMu MO/IOTKa, Ha rofioBe MOTEPreBLUEro 06Hapy>KeHO He 6bi10. OB6BACHWUTL
3T NPOTKBOPeYns B. He mMor; mocnegytoLLee Nokasano, 4To B. orosopun cebs
B ybuiicTse 3., Gyayun NCUXNYECKN 6ONIbHLIM YET0BEKOM.

Mpun3HaBas cebsi BUHOBHbIM B HAHECEHWMN TENIECHBIX MOBPEX/AEHNIA, HO. B
TO )Ke BPEMS KaTeropuyecku yTepxaas, 4To HUKaKMX LLEHHOCTEN y noTep-
MeBLUEro Y. OH He 3abupan (Ha nocneaHero 6bIN0 COBEPLLEHO pPa3boiHoe Ha-
nafieH1e 1 0TobpaH BMAEOMarH1TO(OH). STO NPOTMBOPEYME BbI3BASIO COMHE-
HUSI B IOCTOBEPHOCTM AaHHbIX HO. «Npu3HaTeNbHbIX» NokazaHuii. MpoBepka
MX nokasana, uto HO. «B3sN Ha cebsi» pa3boliHOe HamajeHue, COBEPLLEHHOE
ero 6parom. tO. B fasibHeliLLIEM MOSACHWS, UTO, laBas «MNpu3HaTe/ibHble» MokKa-
3aHUS, OH Obi/1 BbIHY)X/EH B TO XK€ BPeMs OTpULaTh (haKT 3aBnafeHns BUAEO-
MarHMTOohoHOM, TaK Kak He NpuayMas, Kak 06bACHUTb, Kyaa OH ero fen.

2. CoOTBeTCTBYE aBaeMbIX MOKa3aHWn 06bEKTUBHBIM (haKTaMm, yc-
TaHOB/IEHHbIM 0 NOTYYEHUS TakMX NoKasaHui (B X0f4e 0CMOTpa MecTa
MPOUCLLIECTBUSA, 00bICKA, AOMPOCOB WHbIX fIUL, YbW NMOKa3aHWUA He Bbl-
3bIBAKOT COMHEHWIA B CBOE JOCTOBEPHOCTM). DTU (PaKTbl MOTYT KacaTb-
CA KaK CYLLeCTBEHHbIX 06CTOATENIbCTB, HEMOCPEACTBEHHO COCTaB/A-
WX NpeaMeT A0oKasblBaHUA MO AaHHOMY [efly, Tak U 06CTOATEe/bCTB
MeHee 3HaYMTeNIbHbIX, OfHAKO YKa3blBaloLLMX Ha TO, YTO JonpallunBa-
EMbIl 1eACTBMUTENBHO 3HAET AaXKe Mefbyaliline HIAHChI, CBSA3aHHbIE C
06CTaHOBKOW NPOMCLLEALLIETO.

[aBas «npu3HaTe/ibHble» MokasaHms, K. nosacHwn, 4yto ¢ H. OH B CBoeit
KBapTvpe pacnun ABe GYTbINIKU BOLKYW, MOC/E YEr0 MeXAY HMMW Mpou3oLLna
ccopa, B pesy/nbTare KOTopol OH youn H. Mocne youiicTBa OH yLen, u 6bin
3afiep>XaH CMycTA HECKONbKO [Heid, Korga B ero KeapTupe Obln 06HapyeH
Tpyn H.

CnepoBaTelb OrpaHUYMICA 3TUMKU MOKasaHusMU K., He cOMOCTaBMB UX
JaXe C MPOTOKO/IOM OCMOTPa MecTa MPOMCLLECTBNS, COIMTaCHO KOTOPOMY Ha
cTone B kBapTupe K. cTosnm He fABe, a YeTbipe GYThIIKM U3-M0J CIUPTHBIX Ha-
MUTKOB, 1 MOTOMY, ECTECTBEHHO, He YCTPaHU JaHHOTO NMPOTUBOPEUMS.

K. Ha CneflytoLmii Xke fieHb NOC/E faun «MpuU3HaTe/bHbIX» NMoKasaHuii oT
HUX KaTeropmyecky 0TKasascsl, 3afBWB, YTO OHU [aBa/MChb B pe3ynbrare -
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3MYECKOro BO3ZEMCTBUSA Ha HEro paboTHMKaMU MuanLmmn (Hannume Ha Tene K.
MHOTOUMC/IEHHbIX CNef0B NO60eB CryCTA ABa AHS OblN0 MOATBEPXKAEHO CY-
[e6HO-MeNLIMHCKOA 3KCNEPTH30IA).

YKazaHHOe MPOTMBOPEYNE MEXAY OOBLEKTUBHBIMW AaHHbIMKU 06 06Hapy-
YEHHbIX OyTbINIKaX U NoKasaHuaMM K. B 3TOW YacTu No3BOMMIO 3alUTe Bbl-
[BWHYTb BEPCUIO O TOM, 4TO y6uincTBO H. 6b110 coBepLueHo He K., a gpyrum
nnLoM, ¢ KoTopbiM H. nocne yxoga K. pacnun 6yTbINKy KOHbsKa U BYTbINKY
BMHa. 3Ta Bepcus OMpoBeprHyTa He 6bia, XOTa OpraHbl J03HAHUA pacronara-
N ONEPaTUBHBLIMU JaHHBIMM, YTO JaHHble OYTbINKM CTOAMN Ha CTOME eLle 0
TOro, Kak 3a Hum BcTpetunuck K. v H.

YronoBHoe fieno B 0THOLLeHUM K. BbI/10 NPeKpaLLeHo 3a He0Ka3aHHOCTbHO
NPeAbABNEHHOTO eMy 06BUHEHMSA B youiicTee H.

3. Hanuuve B «npu3HaTe/bHbIX» MOKa3aHWAX feTaneid, HHaHCoB
ONMCbIBAEMbIX COOBITUI, KOTOPbIE He/b3S BblAyMaTb, CBUAETE/IbCTBY-
toLlee O [OCTOBEPHOCTY [aHHbIX MOKasaHWUi. TyT e 3aMeTuM, YTo
3HAYMMOCTb 3TUX «4ACTHOCTEN» UHOTAA CBOEBPEMEHHO C/efoBaTeneM
He OCO3HaeTCA: [afieko He BCerga OHW (MKCUPYHKOTCA CriefloBaTeniemM
B MpOTOKO/e fonpoca. Ha aToii npobneme B CUy ee 3HAYMMOCTU B
KOHTEKCTe 13y4aeMoii TeMbl, CNnedyeT OCTaHOBUTLCA NMoapobHee. Kak
13BECTHO, «MOKa3aHUsA [0MpaLL1BaeMoro fmLa 3anuncbiBatoTcs oT nep-
BOI0 /LA W MO BO3MOXHOCTU JOCNOBHO» (4. 2 cT. 190 YTIK).

OfHako, 0CHOBbLIBAAChb Ha M3BECTHOM B A3bIKOBEAEHUM MOCTYyNare 06
M306bITOYHOCTM MH(OPMALLMK, CoLepXKaLLelicsl B YCTHOW peyn, no cpas-
HEHWIO C PeYbi0 MUCbMEHHOW (a 3TO 00YCN0BNMBAET MPAKTUYECKYHO
HEBO3MOXHOCTb, M60, KaK MUHUMYM, HeLlesiecoobpasHoCTb [OC/I0B-
HOro BOCMPOWU3BEAEHUA B MPOTOKO/IE M3/1araemMoro LorpalivBaeMbim
coobueHuns), H. . MopyboB npulen K crefytoLlemy COBepLUEHHO
BEPHOMY BbIBOAY: «[pOTOKO/ JOMpOCca, COCTaB/IEHHbIN CNnefoBaTenemM,
MpeACTaB/IfeT He CTEHOrpaMmy I0Npoca, a ero KOHCMEKT, MPY KOTOPOM
C/IOBECHAsA MH(OPMALMA He TEPSETCH, a INLLb YI/IOTHAETCA»?4.,

A MoTOMYy NPOTOKON [J0Mpoca ecTb Pe3ynbTar «KOMNEKTUBHOIO
TBOpYeCTBa» CNnefoBarenia U gonpalumsaemoro. V3naras B npoTokone
MoKasaHua [onpallvBaemMoro, rpakTUYecKky Beerga criefosaresib UX
pefaKTMPYeT C YYETOM CBOET0 YXM3HEHHOrO OrbITa, 06pa3oBaHus, VH-
TeNNeKTya/lbHOro PasBUTUSA, MPUBbLIYHBLIX AN Ce0S CNOBECHBIX LUTaM-
noB, 610POKPaTM3MOB 1 T.N. Kak cka3aHo, BO MHOTOM 3TO U FHOCEO/10-
TMYeCKU, 1 UN0NOrNYECKM, U NCUXONIOrMYECKM 06BACHUMO.

20 [Topy6os H. Y. onpoc B COBETCKOM YTrO/I0BHOM CYL,0NpPOn3BOACTBE. MUHCK,
1973. C. 249.
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[MaBHOE e npu 3TOM TO, YTOObI NOKa3aHUA OblIN 3anncaHbl «BO-
nepBbIX, TaK, 4To6bl, MPOUMTaB MX, AOMNpaLUMBaEMbI Yoeauncs, 4To
3anvcaHbl AeNCTBUTENIbHO €ro C0Ba; BO-BTOPbIX, YTOObI NMOKa3aHWs
oTpaXann UHAMBUAYaNbHOCTb IMYHOCTMN AONPALLNBAEMOrO», B-TPETb-
X, MO 6bITb NOHATBI ¥ NPaBUIbHO UCTONKOBaHbI BCEMU, KTO C HUMM
3HAKOMUTCA»?L,

Oco60e BHMMaHWE crieflyeT 0bpaTuTb Ha BTOPOEe M3 Chopmynmpo-
BaHHbIX NMOMIOXEHWIA, KOTOPLIM, KaK NMoKa3blBaeT NpaKTuKa, ClefoBaTe-
NV 3a4aCTyt0 NpeHebperatoT (HW B KOEM C/lyyae, eCTECTBEHHO, He Mnpe-
YMeHbLLAas 3HaYMMOCTb COBMHOAEHMS OCTa/IbHbIX U3 3TUX NMOMOXKEHWUIA).

Korga >xe coobLuaemble JONpaLIMBaeMbIM CBELAEHNS U3/I0KeEHbI B MPO-
TOKO/Ie He CBOMCTBEHHbIM eMY SI3bIKOM — TeM 60/1ee, C UCMO/b30BaHNEM
0YEBMAHO He M3BECTHbIX EMY HOPUANYECKNX BbIPKEHWIA W LLITAMMNOB, —
ero 06bACHEHNS, YTO NOKa3aHWs NPOAUKTOBaHbI CieaoBaTesnieM, Nproope-
TatoT AOCTATOUHYHO A1 COOTBETCTBYHOLLEN VX OLIEHKM YOeanTeNbHOCTb.

B nponiokoie ()onpoca 1’10003[9@6616]\/!020, umeroueco cemukiaccrHoe
06pa306aHue, €20 NOKA3aHUsL ObLIU ULONCEHbL 8 MAKOU peéam;uu.' «A
npusHaro cebsi BUHOBHBIM 8 mom, uymo, ()eﬁcmeyﬂ U3z XyaueaHcKux no-
OYoHCcOeHUll U NPOSABTISSL ABHOE HEeYy8adiceHue K 00uecmay, umes ymvlcel
Ha coeeputeHue y6uﬁcm8a ¢ 0co001l HCeCMOKOCbIO U 0COObIM YUHU3-
MOM, COBEPULUIL... ».

Tlocne moceo, KakKk nodcy@umwﬁ omKa3saics ont C60uUx «npusnameilb-
HbIX» NOKA3aHUlL, CY0, NPOAHATUUPOBAE IMOM NPOMOKOL 00ONpocd,
UCKTIIOYUTL €20 U3 HYUCIAA OOKA3AMEIbCME 066uH€Hu}Z, yKasae 6 npuco-
eope, 4nmo 6 HemM NOoKa3arusl donpamueaeMoeo U3TTOIHCEHDbL 0U€6uaH0 He
CBOUCMBEHHbIM I’lO()C)/()UMOMy S3bIKOM, A NOMOMY 6bl3bl6dAI0N obocHo-
BaHHbIE COMHEHUS 6 CBoell 0ocmoeepH0cmu.

B T0 >ke Bpems «yKasaHue 0 OCMOBHOI 3anucy He SBNSETCA KaTe-
ropmyeckum. ... TpeboBaHue LOCNOBHON (rKcaLmMK B NePBYIO OYepesb
MMeeT B BUAY C/IOBA W BbIPAXEHWS, HeCyLme 0COBYH0 CMbICNI0BYHO
Harpy3Ky 1 XxapakTepusytoLime 0CO6eHHOCTN BOCNPUATASA U YPOBEHb
pasBuUTUA AonpawimBaeMoro»?2, C atum yteepxaeHunem C. A. LLeli-

21 I[Topybos H. H. YKa3. cou. C. 247. O6 aTOM cM. Takxke: beroycos A. B. Ipo-
LieccyaibHOe 3akpernsieHue [0Kas3aTenbCTB NPy pacciefoBaHUN MPeCTYNAeHWN.
M., 2001; Muxaiinos A. H., [Toocorun E. E. [ACbMeHHas peyb npu Npon3BoACTBe
CNefCTBEHHbIX AelicTBMiA. M., 1980.

22 [lletighep C. A. CnefcTBEHHbIE AeicTBKsA. CucTema 1 npoueccyanbHas dop-
ma. M., 2001. C. 191.
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(pepa Mo Ha3BaHHbLIM BbILLE NPUYMHAM B NMPUHLUMNE HeNb3A He cora-
CUTbLCA.

OfHako ecTb OfMH BeCbMa Cepbe3HbIii 0BOZ, 0 HEO6X0AUMOCTH NO
BO3MOXHOCTW [OC/OBHOI 3anuncu COAepyXaTe/lbHOM YacTh NOKa3aHui
[0npaLirBaemMoro B NpoTokose. [leno B TOM, YTO (M B 3TOM HeT COMHe-
HWiN) Npy «NepeBoAe» NoKa3aHWUIi B NPOTOKON A0NPOCa BCeraa CyLecT-
BYeT OMacHOCTb NOTepU «MH(opMaL M BBUAY He BCerga npasu/bHOIo
onpeseneHns ee OTHOCUMOCTY K ey »?4,

370 3aMeyaHWe OCOGEHHO BEPHO OTHOCWTENIbHO [OMPOCOB, MPO-
N3BOAMMbIX Ha MepBOHaYaIbHOM 3Tane paccnefioBaHus, Korga B cuny
eCTECTBEHHOW HeonpefeNieHHOCTN MOCNeaytoweli 3Ha4MMOCTN OT-
A€eNbHbIX HIAHCOB B CO0OLLAEMOI AoMNpallvBaeMbIM MHGOPMaLMn, B
3TOM OTHOLLUEHUW CYLLEECTBYET MOBbILLEHHAsA OMacCHOCTb OLLUNOKK, yny-
LLEHWI B UX rKcaLmu.

BoT nouemy Tak BaXXKHO UCMOMb30BaTh MNPW AONPOCe NnLia, JatoLLero
«MpuW3HaTeNbHbIe» MOKa3aHWs, BCOMOraTe/ibHble CPeacTBa (rKcaumm
— ayauo- nnn Bupeosanucb. OHa 0TPasvUT BCE MX COAepXKaHue, B TOM
yucne, Ha B3rna4 CefoBaTens Ha MOMEHT Jonpoca HecyLlecTBeHHble
MOMEHTbI, He 0CO3HaBaeMble UM MPOroBOPKM 1 OrOBOPKM B MOKa3aHU-
AX [onpaLuvBaemMoro.

Ecnn nnuo B AanbHeiileM OTKa3bIBAeTCA OT [aHHbIX paHee «npu-
3HaTe/IbHbIX» MOKAa3aHWi, aHan3 COOTBETCTBYHOLLEN ayamo- Un BU-
[le03arnucun no3soNseT BbIIBUTL TakuUe YaCTHOCTM U TaKTUYEeCKuW rpa-
BU/IbHO WX WCMOMb30BaTh KakK B MOCeAyoWmnx ero gonpocax, Tak u
npu coCTaB/IeHNN 06BUHNTE/BHOIO 3aK/THOYEHMS B YacTU 060CHOBaHUA
[OCTOBEPHOCTY MMEHHO «MPU3HATE/bHBLIX», & He MOC/NeAYOLLMX NoKa-
3aHuii 06BMHAEMOTO.

Hanpumep, C. npm3Han ce6s BUHOBHbIM B COBEpLLEHNM ybuiicTBa A. Pac-
CkasbiBas 00 06CTOATENbCTBAX COKPbITMA Tpyna, C. 0ObACHMA, YTO Henoc-
PeACTBEHHO noc/e youiicTea OH He CMOT Kak CriedyeT 3akonatb Tpyn (6bina
31UMa) 1 CNpsATa ero B NONYOChINaBLLIEMCS OKOMe, 3a6pocas BETKaMW 1 CHe-
rom. BecHoli e, 605Cb, UTO Tpyn OyAeT 00HapyXeH, OH NPHLLIEN Ha MECTO ero
3aXOPOHEHMA, BbIKONa/ PAAOM [yBOKyHo AMY 1 Nepe3axOpOoHIN B Hee 0CTaH-
Ku A. (Tam OHM, CycTa NONTOpa rofa, 1 6biin cnyyaliiHo 06HapYXeHbl).

3T nokaszaHma C. 6blnM 3anncaHbl Ha MarHUTHYHO NeHTY. B ganbHelillem
C. caenan nonbITKY YaCTUYHO OT HWX OTKa3aTbCA, B TOM YKC/e OT (hakTa ne-
pe3axopoHeHus Tpyna A.

23 Conoevee A. b. CucTeMa CneACTBEHHbIX AECTBMIA KaK CPeACcTBO YrofOBHO-
npoteccyasbHoro fokasbsiBaHus. M., 2006. C. 123.
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Mpu noBTOpPHOM Aonpoce C. cnefoBaTenb BOCMPOK3BEN eMy 3BYKO3anuch
ero e «Mpu3sHaTe/bHbIX» NOKa3aHWiA B 3Tol YacTu, npeabsasun C. 3akoue-
HUWe CyaebHO-MeANLMHCKON SKCnepTr3bl Tpyna A.

O6paTnB BHUMaHWe AONPaLL1BaEMOro Ha AaTbl TOro U Apyroro, OH npea-
NOXWUN 06bACHUTL, 0TKyAa C. MOr, He Mepe3axopaHuBas TPy, 3HaTb elle A0
3KCMepTOB O TaKO AeTanu, Kak 06rnogaHHas XXMBOTHBIMU KUCTb UMEHHO fe-
BOI pykn Tpyna. MOHSB HEBOSMOXHOCTb KakK-11nbo y6eamTenbHO 06bACHNUTD
3Ty CBOK «BMHOBHYH OCBEAOM/IEHHOCTb», C. GblN BbIHYX/1€H BHOBb NMOATBEP-
OWTb (haKT Nepe3axopoHeHNs Tpyna A., OfHOBPEMEHHO BHOBb MPU3HaB 1 ApY-
rme 06CTOATENIbCTBA COBEPLLEHMS UM YOMIACTBA MOTEPMEBLUENO.

4. 3 npvBeAEeHHOr0 NpUMepa CTaHOBMTCS OYEBUAHON Heobxoam-
MOCTb WCMOMb30BaHUA MPU LOMPOce NuLa, NpUsHatowwero cebs Bu-
HOBHbIM, JOMO/HUTE/IbHbIX CPEACTB (PUKCAUMM MOKa3aHWIA: ayamo- U
BMAeo3anucy (nocnegHsas NpeanoyuTuTeNbHen).

Kpowme Toro, ee Hanmuue, BO-NePBbIX, NCUXOMIOTMYECKN 3aTPYLHUT
MOMbITKY AONPOLUEHHOr0 OTKa3aTbCA OT [aHHbIX «MPU3HATE/IbHbIX»
noKasaHWii (ec/in, KOHEYHO, OHY OblIN NPaBAVBbI) U, BO-BTOPbIX, 3HA-
YNTE/IbHO CHM3WUT BEPOATHOCTb TOrO, YTO B C/llyyae OTKasa OT HUX
[aHHOe Lo OydeT cCblnaTbCA Ha NPUMEHeHMEe K HeMy He3aKOHHbIX
MeTOJ0B BefieHUs CeAcTBUS. BO BCAKOM Crydae 3TO MO3BOMNT CyAy
06BLEKTUBHO OLIEHNTb 060CHOBAHHOCTb NMOAOGHbLIX 0OBACHEHNIA 06BU-
HAEMOr0 O MpUYMHAX fayu UM paHee TakuUX «MPU3HATeSIbHbIX» MoKa-
3aHUIA.

CnepoBatenu, paccnefosaslune YOuiAcTBO OAHOTO U3 OTBETCTBEHHbIX CO-
TpyaHukKoB MB/J, Pecny6nmku TaTtapcTaH, NMLWYT, Y4TO AONPOCHI NO403peBae-
MbIX NPOBOAWNNCH C MPUMEHEHMEM BUAeo3anucK. «Bo Bpems LONpoCcoB, KPo-
Me M0/J03PeBaeMoro, 3allMTHIKA 1 CNefoBaTens, HUKOro He Obi1o. Moaospe-
BaeMbIM MPeA0CTaBANaCh BOSMOXHOCTb NMTb KOe 1 Yaid, KypuTb, CBOOGOAHO
006LLAaTbCA C a[|BOKATOM, MX PYKW He Obl/IN CKOBaHbI HapyUYHMKaMK.

Koraa B cyae ABoe 13 06BUHSEMbIX 0TKa3anMCb OT CBOMX MOKa3aHWiA, Cy-
[bs, MPOCMOTPEB BMAE03anuch 4OMNPOCOB, YCOMHW/CA B MPaBAMBOCTM MX HO-
BbIX 40BOA0B, MPOKOMMEHTMPOBAB BMAE03aN1Ch )pasoii 0 TOM, YTO «HMKOra
paHee He BMAEN TaKMX KOM(OPTHbIX YC0BUIA NpW AOMPOCaxX Ha MpeaBapu-
TENbHOM CNEACTBUM»?4,

5. CpeACTBOM 3aKpernneHns «NnpuaHaTebHbIX» MOKa3aHWin nu1ua,

Mof03peBaeMoro Uy 06BMHSEMOrO B COBEPLUEHMI NPecTynneHus, no
npaBy SIBNSIETCS NPOBEPKa ero NokasaHuii Ha MecTe NPOUCLLECTBYS.

244 CnencTBeHHaa npakTvka. M., 2004. Bbin. 4 (165). C. 35.
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MpoBepKa Ha MecTe ABNseTcs yoeauTeNbHbIM CPeACTBOM 06BLEKTUB-
HOr0 NOATBEPXK/EHNS [LOCTOBEPHOCTM MOKa3aHWUIA Nnua, Npy3HaBLUe-
ro ce6s BUHOBHbIM B COBEPLUEHWIN NPECTYNEHNS NPOTMB NNYHOCTY,
B TOM C/lyyae, KOrfa B npoLiecce ee NpoBeAeHNs NOA03peBaeMblii (06-
BUHSIEMbIIA):

— YKasblBaeT Ha OTAeNbHble MeCTa, CBA3aHHble C COBEPLUEHHbIM
npecTynneHveM (MecTa MOArOTOBKM, COBEPLUEHWS| AEsHUS, COKpbI-
TVS €ro CNeAoB), O KOTOPbIX MOFO 3HaTb INLLbL L0, AEACTBUTENBHO
COBepLUYMBLLEE NPECTYMIEHUE, U HA KOTOPbIX paHee WIn B XOAe Crea-
CTBEHHOrO AENCTBUS 06HAPYXKEeHbI 0OBLEKTVBHbIE AaHHbIE, CBUAETE b-
CTBYIOLME O KPUMWHAMBHOM (M KPUMMHA/IMCTUYECKOM) 3HAYeHUM
3TUX MECT;

— AEMOHCTPUPYET CBOM AEACTBUSA NPW COBEPLLEHN MPECTYMN/EHMS,
COOTBETCTBYHOLLME 06LEKTVBHBIM JaHHLIM O HUX, NMOMYYeHHbIM paHee
npw paccnefoBaHWn fena, b0 JOCTOBEPHOCTb KOTOPbIX MOATBEPX-
[aeTcs B AasIbHENMLLEM NPV NPOBEPKE MOKa3aHUiA Ha MecTe. MpuBeaem
npuMep, UNNKOCTPUPYIOLLMIA JaHHOE MONOXEHNE.

[., npu3HaBLLKii ce6s BUHOBHbLIM B COBEpLUEHMI pa3boiiHOro HanageHus,
npu npoeepke MoKasaHWi YKa3al MECTO COKPbITUA LLEHHOCTGIZ, KOTOPbIMWX OH
3aBnafen. TaM OHU BbInn 0GHaPYXKeHbI 1 B Aa/lbHelALLIEM OMO3HaHbI MOTEPMeB-
LLUMM KaK NpuHagnexatine emy.

,ﬂ,aBaFl MNOACHEHMA B XOAge MPOBEPKKN NOKa3aHMA Ha MeCTe NpPonUCLLECTBNA,
X, I'IpI/I3HaBaBLIJI/II7I cebs BUHOBHbIM B COBEPLUEHNN N3HACKNOBaHWUA, YKasas
MeCTO, HaxOo4ACb Ha KOTOPOM, OH MOMKKAas XXEpPTBY, U yKa3all Ha HECKO/1b-
KO HaxoAAaWmMXcAa TaM OKYPKOB, MOACHMB, YTO OHM OT CUTAPET, BbIKYPEHHbIX
1M B TO Bpems. OKYpKM, Ha KOTOpPbIE YKa3an Nnofo3peBaembli, 6biv U3bATHI,
B Ja/ibHeiLweM cyaebHO-MeanLUMHCKas IKCNepTn3a yCTaHOBMUa, YTO 06Hapy-
XKE€HHasd Ha HUX C/TIK0Ha Mor1a NpuHaanexarb XK.

6. «[Npu3HaTenbHbIE» NMOKa3aHNUs NMLa, NOA03PEBAEMOro v 068u-
HSEMOr0 B COBEPLLEHUW MPECTYM/EHNS, MOTYT ObITb TOYHO NPOBeEpe-
Hbl MPOBEEHNEM CNEACTBEHHbIX 3KCMEPVMEHTOB Pa3NYHbIX BU/OB:
npoBepKa BO3MOXHOCTV COBEPLUEHVS| UM OMNpeAeNieHHbIX AeCTBUIA,
BXOASALUMX B KaHBY 0O6CTOSTENbCTB, O KOTOPbIX OH [aeT NMoKasaHus, Ha-
Nnymne onpeseneHHbIX HaBbIKOB N NPOGeCCUOHAbHBIX YMEHWIA, C-
MO/b30BaHHbIX NPV COBEPLLIEHNI PaccnefyeMoro NpecTynieHns.

7. [locTOBEPHOCTb MOKa3aHWIA LA, NPU3HABLLENO CE6S1 BUHOBHbIM
B COBEPLLEHNW MPECTYNNEHNSA, MOXET ObITb TaKXKE NMPOBEPEHA MpPeab-
SIBNEHVIEM eMY /151 ONO3HAHWS NOTEPMEBLLEr0, OPYXKUS MPECTYNEHNS
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Tocseamenvbcmea Ha OOKA3AMENbCMBEHHYIO UHDOPMAYULO. ..

N Apyrux npeimeToB, CBA3aHHLIX C pacciefyembiM MPEeCTYNIeEHNEM,
OYHbIMW CTaBKaMu MeXAY AaHHbIM NINLLOM, ero CoyyacTHUKamu, a Tak-
YKe NoTepnesLLMM U CBUAETENAMU (eCTECTBEHHO, NPW HANYUK 419 UX
MPOMU3BOACTBA YKa3aHHbIX B MNPOLECCYa/lbHOM 3aKOHEe OCHOBaHWIA).

o, oTKasaBlueecs B AanbHEMLEM OT CBOMX «MPU3HATE/bHbIX»
noKasaHui, Kak 3TO MoApO6HO MOKas3aHO BbllLE, 3a4acTyt0 0ObSCHS-
eT MPUYMHY UX Aaun OM3NYECKMM BO3[ENCTBMEM Ha HEro co CTOpo-
Hbl Pa6OTHMKOB OpraHoB f03HaHWA. C LieNbio NpeaynpeXxaeHns Takmx
06bSACHEHWI HEOOXOAMMO: BO-NeEPBbIX, MOABEPTHYTb 3aePXKaHHOI0 40
ero fonpoca cyfebHo-Me4NLMHCKOMY 0CBUAETENbCTBOBAHUIO Ha Npes-
MET YCTaHOBNEHMA HAINYNA TENECHbIX MOBPEXAEHWIA; B Cly4yae ecnu
TaKoBble OyayT 06Hapy)XeHbl, He3aMeaNNTENIbHO AONPOCUTL MOA03pe-
BAEMOro 06 06CTOSATENbCTBAX UX MOMYYeHWs. Bo-BTOpPbIX, NOCNe fayun
NoA03peBaeMbIM MPU3HATE/IbHbIX MOKa3aHU/ BHOBb MPOWM3BECTU €ro
CyfiebHO-MeULIMHCKOe 0CBUAETENbCTBOBaHME. Lienb aToro oveBuaHa:
yCTaHOB/IEHWe TOro, YTO Moc/ie NepBOro OCBUAETENLCTBOBAHNA Y MO-
[03pEBAEMOr0 He MOSIBUIOCh HOBbIX TENECHBIX MOBPEXAEHWIA.

CoBepLLUEHHO 0YEBWMAHO, UYTO B CTPYKTYpe [aHHON TaKTU4eCcKoW
onepauumu CyLeCTBEHHOE MeCTO AO/MKHO OTBOAUTLCA OMNepaTuBHbLIM
MepONPUATUAM, NPOBOAVMbIM OpraHaMmn A03HaHUA 60 MHULMATUB-
HO, NMBO MO MOPYYEHUIO CMefoBaTeNs, paccinelytoLlero fjaHHoe yro-
NIoOBHOE [Jieno.

[oBOps 06 3TOM YaCTN pacCMaTpMBAeMOI TaKTUUYECKOI onepauumu,
cnefyeT 06paTUTb BHUMaHME Ha BO3MOXHOCTU NCUXO(U3N0N0rMyec-
KOro muccnefoBaHua nnua, paHee AaBLUEro «npusHaTenbHbIe» NoKasa-
HUS, C NPUMEHeHWeM nonurpaga.

Mpu obcyxaeHUn NpobnaeM 1Cnonb3oBaHWUA nonurpada (gonyctu-
MOCTM €ro MCMo/b30BaHWS B LiE/IOM, [A0Ka3aTe/IbCTBEHHOW 3Ha4YMMOC-
T pe3ynbTaToB 3TUX UCCNEA0BAHMIA B YaCTHOCTM) 0ObIYHO anennmpy-
IOT K Npumepam ero Mcrofb30BaHUS C LeNbHo BbISBNEHWUS BUHOBHOW
OCBEIOM/IEHHOCTM WCNbITYEMOrO (3arnofo3peHHOro, nogo3peBaemoro,
06BMHSEMOr0). V1 Npy HaIM4MmM Hay4YHO 060CHOBaHHbIX METOAMK (a Ta-
KOBbIE CO34aHbl U LUMPOKO anpobupoBaHbl Ha NPaKTUKe) NpoBeaeHNe
TaKuX UCCNeaoBaHMA BNOMHe NPaBOMEPHO M 3(EeKTUBHO.

HapukoB nogan 3assneHvie B Y B/, [J3epXXMHCKOro paiioHa r. IMepmu 0 ToM,
YTo K HeMy obpaTunack YypknHa ¢ Npocbboit youTs (3a AeHbIN) ee ObIBLLUENO
cynpyra YypkunHa. /3-3a 0TCyTCTBIA eHer oHa obeLlana aarb eMy [ONTOBYHO
pacnmcky Ha 5 Tbic. pyo6.
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Mo paHHOMy hakTy 17 okTa6ps 2006 r. NpoKypaTypoin [3ep>KMHCKOro
paiioHa r. Mepmu 66110 BO36Y>XKAEHO YTONOBHOE A€/10 MO NPU3HaKam npecTtyn-
NieHns, npegycmoTpeHHoro Y. 1 ¢t. 30 n n. «3» 4. 2 cT. 105 YK P®.

B xofie npoBefeHys 0nepaTnBHO-PO3bICKHbIX MepPONpUATUiA Haprkos B Ge-
cefe ¢ UypKuHOIi HacTamBan Ha TOM, YTO OHa A0/DKHa Nepefatb eMy AeHbI i,
He CKpbIBas Mpwv 3TOM, 32 YTO OHY eMy NPUYUTaOTCA.

YUypKuHa, BbI3BaHHas Ha [0Mpoc, Nokasana, Yto HapukoB MOCTOSHHO
CKJIOHAN ee K YOMIACTBY My>Ka (C KOTOPbIM OHa He NMPOXUBAET), MOTUBMPYS 3TO
TEeM, YTO CaM ero TaKKe HEHaBUAWT, TaK Kak TOT UMeN MHTUMHbIe OTHOLLIEHNS
C €ro >XeHol. UTobbl NpeKkpaTuTb BbIMOraTe/lbCTBO AeHer O CTOPOHbI Hapu-
KOBa, 3HasA O ero NMCUXMYECKON HeYCTOMYMBOCTM 1 OMAacasiCh 3a CBOKD XKU3Hb,
a TakKe 3a XM3Hb U 3[0pOBbe CBOMX MasIoNeTHUX AeTel, YypkrHa 6blna Bbl-
Hy)K[ieHa HanmcaTb eMy [OMrOBYH pacnucky Ha 5 Thic. pyo.

YypKrHa 1 Hapnkos HacTavBasin Ha CBOMX MOKa3aHMsAX, MPOT1BOPeYaLLmX
apyr apyry. «C Lenbio NPOBepKN UX MOKasaHUiA, — NULLIET MPOKYPOP-KPUMM-
HaNUCT, ONNCaBLLNIA AaHHOe feno, — OblM Ha3HaueHb! 1 NPOBeAEHbI NCUXOhU-
31010TNYECKIME IKCNEPTU3bI C NPUMeHeHneM nonurpada. B pesynsTare 6bina
nonyyeHa MHGopMaL s 0 ToM, YTo HaprnkoB CKNOHS YypKMHY K yOuiicTBy ee
MY>Ka, HO OHa OTKas3blBanacb. [JoNroByto pacnmcky Hanucana nog ero Aasre-
HMeM, OMacasichb 3a XKM3Hb 1 300POBbE CBOUX AETEMN.

B manbHelilem 6b1710 YCTaHOB/IEHO, YTO, AEACTBYA U3 KOPLICTHBLIX M MHbIX
HM3MEHHbIX NOBYXaeHW, YypKuH obelan HaprkoBy 3annaTuTb 3HAUNTENb-
HYIO CyMMY 32 Or0BOp OblIBLLEN XKEHDI.

YronoBHoe Aeno B OTHOLWEHUM YUypKMHOI 6bI10 npekpaleHo 17 sHBa-
ps 2007 r. B CBA3W C OTCYTCTBMEM cOCTaBa npectynieHus (n. 2 4. 1 ctT. 24
YK Pd)?s,

Bonee TOro, oCcMenIMMCA NPeAnoioKUTb, YTO aKTUBHOE 1CMO0/b30Ba-
HVe nonurpadga B aTUX LEeNsX MOXET SBUTLCSA HEKMM CPEeACTBOM Mpe-
AyNpexaeHns nocararesibCTB Ha AoKasaTenbCTBa B BUAE MPUHYXKE-
HYS K fade noKasaHWi.

B npvHUmne noauepagh mosicem 6vimos ucnonb306am u 8 mex Ciyuasix,
K020a JUYO omKaszvleaemcs om panee OaHHBIX npU3HaAmelbHvlx noKkasa-
HUlL, 0OBACHSSL UX 0auy OOHOU U3 Gblille NPOAHATUZUPOBAHHBIX NPUYUH.
Hnvimu crnosami, 07151 060CHOBAHUSL BbICOKOU eepoAamrocmu omcynic-
meus 'y OaHHO20 auya maicoeoﬁ, 0C8e00MIIeHHOCI. Hpu3HCl6MC}1, umo
MemoouKu npoee@enuﬂ NCUXONO02UYECKO20 UCCILCO0BAHUS C UCNONIb3060-

25 Tamapun B. P. BO3MOXHOCTU NOAMIPagryeckoro 1ccnefoBaHms ¢ npumMe-
HeHveM monmrpada npu paccnefoBaHnM 0co60 TAXKKMX NpecTynneHwii // Mpegga-
putenbHoe cneacteve. M., 2008. Bein. 2. C. 208-209.
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HUuem noauepagha UMEeHHO Ol paspeuleHus HA36aHHOU 3a0a4i U ¢ Ha-
36AHHOIU Ueinvo Ham 6 Hacmosuiee spemsl He U36ECHHbL. Ho mo, 4mo 6
npuryune OHu mozym Obimb CO?daHbl, COMHeHlHZy HAC He 6bl3bleaent.

UT06bI 136€XKaTb NCUXOM0rMYECKMN B 0OLLEM-TO MOHATHOM NepeoLieH-
KW 3HaYeHUs «NPU3HaTENbHBIX» NOKa3aHWiA, HE06Xo4MMO MpoaHan3u-
poBaTb COBPaHHbIe MO AeNy [0Ka3aTenbCcTBa CO CReAyHLLei no3uumm:
KaKvie [OKa3aTenbCTBa, M306/mMyatoLLme 06BMHAEMOrO NO feNy, OCTaHyT-
CA, eCNY U3 MaTepUaoB Aefia UCKTHUUTL «MPU3HATE/bHbIE» NOKa3aHUs
06BMHAEMOro? Ecnin B pe3ynbTare Takoro aHa/m3a OKaKETCS, YTO UHbIX
[0Ka3aTeNbCTB BUHbI 06BUHAEMOrO HET UM MX COBOKYMHOCTb HeoCTa-
TOYHA AN OfHO3HAYHOTO 0BOCHOBaHUA OOBUHEHWS, TO [O/MKEH ObITb
cAenaH eaVHCTBEHHbIN NIOrMYeCKM 1 NpoLeccyaibHO MPaBUbHbIA Bbl-
BOZ: BMHa 06BMHSEMOIO He JoKa3aHa, NPeCTyMnAeHre He PacKpbITO.

B 3ak/itoueHne pacCMOTPEHUS 3TOr0 BOMPOCa MPUBELEM CNeAyto-
LW NpUMeEp U3 CNeACTBEHHOMN W Cye6HON MPaKTUKM.

B 1982 r. 6blna n3HacuiosaHa 1 yourta 11-netHas JleHa M.

B 1988 . 3a coBepLLeHMe psaga youicTB No cekcyasibHbIM MOTMBaM Obin 3a-
aepxaH dennos, KOTOPbIV NPU3HaN cebs BUHOBHbLIM 1 B youiicTae JleHbl M.,
COBepLUEHHOM 6 N1eT TOMY Hasap,

MpoBepka 0OLEKTMBHOCTY MOKa3aHUi dednioBa 0 COBEPLUEHUM 3TOrO
yOMACTBA MMEHHO MM BK/IKOYana B Ce6si cneayroLLee:

— NpoBepKa NoKaszaHWi NoL03pPeBaeMOro Ha MecTe NPOUCLLIECTBMSA NoKasa-
Na, Y4TO YKa3aHHble UM MeCTO COKpbITUS Tpyna M. 1 ero nosa nosHoCTbLI0 COo-
OTBETCTBOBA/IN TeM NapamMeTpam, YTO OTPaXKeHb! B MPOTOKO/IE OCMOTPA, MPo-
n3BeneHHoro B 1982 r;

— NpWY 0CMOTpe TyaseTa, Kyaa OH, No ero c/10BaM, BbIGPOCUST LLIKO/bHbIN
nopTdens notepnesLleld, OH 6bln1 06HAPY)XEH M OMO3HAH POAMTENaMu fe-
BOUKU;

— MeHas, KOTOpLIRA, MO ero NokKasaHwsaM, BbITallWi U3 3TOr0 MopTdens u
MpVHEC AOMOW A/ CBOMX AETeNA, LecTb NIET CyCTs Obll U3bAT MPU 00bICKE
KBapTupbl ®edurnoBa, MprUYem BHYTPU HEro Ha NOAKIagKe 06HapyXmm Hanw-
CaHHYI0 (hamMmunuio notepnesLUein M. — Bnagenuubl neHana;

—>XeHa 1 fodb Pednnosa NOLTBEPAUN, UTO OH NMPUHEC 3TOT NeHan LOMON
B 1982 I. 1 OTMbIBa/ €r0 OT MMEBLLMXCS HA HEM HAAMUCEN;

— MaTb MOTepreBLUei ONo3HaNa AaHHbIV NeHan Kak NpuHaLnexaBLUnii ee
nornéuuei goyepu;

— MOoYepKoBeAYeCKas JKCMepT13a ycTaHoBWMa, YTO (hamMmunmng M. Ha nog-
KnafKe neHana n HeKOTopble ApYr1e UMEBLUMECH HA HEM 3anWCY BbINOHEHbI
PyKoOi1 noTepnesLueit JleHbl M.
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OueBMAHO, YTO MPW TakKMX 0OCTOATENLCTBAX 0OLEKTUBHOCTL MOKa3aHWUI
dedrnosa o coBepLLEHHOM UM YOuiicTBe M. COMHEHUI BbI3BaTb HE MOXET.

MbI npuBenn 3TOT MPUMEP He TOMbKO Kak ycnelHblli (MOXKHO CKasaTb,
K/TACCMYECKMIA) Clyyail 0ObEeKTVBU3ALMN NPUSHATE/bHbIX MOKa3aHWiA youii-
Lbl, JaHHbIX CMYCTS CTONb AAWTENbHOE BPEMS MOC/e COBEPLUEHMS UM npe-
CTYMNNeHus.

[leno B fpyrom Tparmyeckom hakre.

Yepe3 HeCKo/bKo fAHel mocne ybuiictBa M.B pesynbTate MpUHY4UTENb-
HOrO BO3AENCTBMA CO CTOPOHbI COTPYAHWMKOB MUNLMN B COBEPLLEHNMN 3TOTO
MpecTynaeHns npusHan cebs BUHOBHLIM onnrotpeH Xabapos. HecmoTps Ha
TO, YTO ero 06bACHEHUs NO Aeny OblAn KpaliHe NPOTUBOPEYUBLI, CBUAETEb-
CTBOB&/IM 06 OTCYTCTBMM Y HETO BMHOBHOI OCBELOM/IEHHOCTMN O CYLLECTBEH-
HbIX 06CTOATENbCTBAX NpecTynneHus, B 1983r. 3a youiicTeo JleHbl M. Ceepa-
NOBCKUM 061aCTHbIM CyA0M XabapoB 6bl1 NPUFOBOPEH K CMEPTHOW KasHW.

B 1984 r. nproBop NpuBELEH B UCTONHEHNE S,

§ 3. TakTUuecKas onepauus «3aliuTa JoKasaTebcTBa
OT NOCAraTe/IbCTB CO CTOPOHbI HEMPOMECCMOHA/IbHBIX YH4AaCTHUKOB
YrO/IOBHOIO Cy0MPON3BOACTBA U UHBIX SINLY
N HEMTpanmnsaLmsi Nx nocneacTBumin»

B paccmatpuBaemyro TaKTMYeCKyt onepaluio HenocpeAcTBeH-
HO W eCTeCTBEHHbIM 06pa3oM «BMMETAOTCS» MaHEeBPUPOBaHME
cnegoBaTesieM COGCTBEHHO NpoueccyasbHbIMIU CpecTBamu, No cy-
LWeCTBY HanpaB/eHHbIMU Ha MpefyrnpexieHne nocaratenscTs Ha
[0Ka3aTeNbCTBa CO CTOPOHbI HEMPOgecCnoHaNbHbIX Y4aCTHUKOB CY-
[0NPOV3BOACTBA, M MPeoLoNeHne UX NOCNeACTBUA. V1 BOT MMEHHO
C HUMW CBA3aH psg NPo6siemM, KOTOpPbIe Mbl CYATAEM HEOOXOAUMBIM
paccMoTpeTh.

M3 Bcex TpaauuMOoHHBIX (nepevncneHHbIX B YTIK ¢ MOMeHTa ero
npuHATUA B 2001 1.) Mep NpeaynpeXxxaeHns 1 HermTpanusauuy nocnea-
CTBWI1 MOCAraTenbCTB Ha A0Ka3aTeIb,CTBEHHYHO MH(opMaL M0 Hanbosb-
LUYH KPUMUHAIMCTUYECKYHO 3HAYMMOCTb NPEeSCTaBNAET MOOXKEHVE O
BO3MOXXHOCTV NPON3BOACTBA CIEACTBEHHBIX AE/CTBUIA C NOTEPNEeBLLNM
1 CBUAETENIeM NOZ, NCeBLOHUMOM.

Cpazy ocoeopumcs, 4mo Mmbl HU 8 KOell Mepe He npeyMeHbuiaem
BAJNCHOCMU 6CEX UHbIX Mep (HanpuMep, BO3MOIAHCHOCMU np0u3eoacm6a
OMOEILHBIX CNEOCMEEHHBIX U CYOCOHBIX OelCmeUll 6He GU3YAIbHO20

246 CM.: Kumaes H. H. YKa3. cou. C. 31-44, 131-200.
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KOHmaKma), HOCAWUX, 00HaKO, boJlee T0KAIbHbIU xapaxkmep, U 6 c6A3u
¢ 3MmuM 8 OaHHOU pabome He paccCMampueaemblx.

B T0 »e Bpems npakTuka peanusauum aTnx mep 6e30MacHOCTA Bbl-
ABuNa pag npobnem. Ha AByX U3 HX B KOHTEKCTE HALLIEro Mcc/efoBa-
HWS HEO6XOAMMO OCTaHOBUTBLCS.

1. YacTtb 9 cT. 166 YTIK npefocTaBnseT c/efoBaTesito BO3MOXHOCTb
B C/y4asX BO3HUKHOBEHUSA A1 TOFO HEOOXOAMMOCTY U B NOPSAKeE, B
3TOV HOpPMe MpPeayCMOTPEHHOM, NPUCBaVBaTb NCEBAOHUM iULLAM, MPW
MPOW3BOACTBE C UX YUYACTUEM credcmeeHHbIX deticmeutl, B MPOTOKO/AX
KOTOPbIX MO 3TOV NPUYMHE He NPUBOAATCS AaHHbIE 06 UX NIMYHOCTAX.
Ho, KaK 1U3BeCTHO, BO30YXXJEHMNIO Yro/0BHOMO Aena, NPOU3BOACTBY MO
HeMy CNeACTBEHHbIX LeNCTBUIA 0ObIMHO MpefLlecTBYeT AOC/eLCTBEH-
Hasi NPOBEpPKa, B MPOLecce KOTOPOM OT 3TUX UL, — NOCTPagaBLLUero, 3a-
TEM B X0[e pacc/nefoBaHus NpU3HaBaeMoro noTepresLUM, O4eBUALLEB
COBEPLLEHHOIO AeAHNS, 3aTeM BOB/IEKAEMbIX B PacC/ejOBaHNe B KaYec-
TBe CBUAETENEN, — OTOUpatoTCA 3aiBNEHNS 1 OOBACHEHMS.

Kak Obl HM OLeHMBaNach JoKasaTe/lbCTBEHHAs 3HAYMMOCTb CaMmMX
3TUX 3asB/IEHWNIA, PanopToB, 0O6bLACHEHWI 1 TOMY MOA06HbLIX MaTepua-
NOB?*", OHW-TO W CNYXAT MH(OPMALMOHHON 6a30l NPUHATUS PELLEHNS
0 BO30Y>XX/leHWs1 YrONOBHOTO [eNa, CBUAETENIbCTBYHOT O €ro 060CHO-
BaHHOCTU (M1 HEOBOCHOBAHHOCTK), a MOTOMY BK/IKOUAKOTCA (4TO MO
yKazaHHbIM MpUYMHaM COBEPLLEHHO BEPHO) B COAepXkaHue martepua-
NOB YrO/IOBHOIO Aena. A ¢ HAMW B MO/IHOM 0ObeMe CTOPOHa 3almThbl
B KOHEYHOM CcYeTe 3HaKOMWUTCS B MOPALKe BbINOIHEHUA TpeboBaHWiA
CT. 217 YTIK.

OfHako 3aKoHOoAAaTe b He NnpefyCcMaTpuBaeT Kakoro-simbo npasoBo-
ro MexaHu3ma 419 COKpbITUA NPW 3TOM AaHHbIX O JIMYHOCTAX 3TUX MO-
TeHUMa/bHbIX YYaCTHUKOB YTrO/N0BHOIO MPOLECCA Ha cmaduu 8030Yic-
Oenust y2onoeno2o deaa. A NOTOMY OHWU CTOPOHOW 3aLUWTbI, KakK MoKa-
3aHO BbILLIE, IEFKO MOTYT BbITb «pacLUM(POBaHbI» MPY 03HAKOM/IEHNM
C mMatepuanamm LOCNeACTBEHHOM NPOBEPKUN faXKe B TeX Cyyasx, ec/m
npu MNpov3BOACTBE NPeABapuUTE/IbHOrO pacc/iefioBaHUs OHU OyayT B
HeM y4acTBOBaTb MOA MCEeBAOHMMaMU. A 3TO, YTO OYEBUAHO, MOXKET
ObITb CNOMBL30BAHO (1, KaK NOKa3bIBaeT MPaKTUKa, YXKe UCMOMb3YeTCs)
C LeNblo NPUHYXXAEHMA NOTEPNEBLUNX WU CBUAETENEN K N3MEHEHUIO B
Cyfe paHee flaHHbIX MW MOKa3aHWi, BO BCSKOM C/lyyae, CyLLeCTBEHHO

27 Mbl nonaraem, 4To OHU SBMIAKOTCA [40Ka3aTe/bCTBAMU B BUJE «UHbIX [OKY-
MEHTOB» 1 COOTBETCTBYIOLLMM 06pa3oM A0/MKHbI OLEHUBATLCS MPU LOKa3bIBaHUN.
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0611erunT 3aMHTepPecoBaHHbIM B UCXOAE YrOfI0BHOIO Aefa nLam Bo3-
MOXXHOCTb OKa3aHWsi TaKOro NpoT1BOMPaBHOIO BO3AENCTBUS.

[N npegynpeXxaeHus 3Toro Ham npefcTaBseTcs Lienecoobpas-
HbIM YacTb 9 B CT. 166 YTIK AONONHUTL CrefyroLMM MOMIOXKEHNEM:
«lIpu npunsmuu pewieHus: 0 NPOU3800CMEe CLeOCMBEHHBIX OeliCMBULL C
nomepnesuiuM, e2o npeocmagumesnem, ceudemenem noo NcegoOHUMOM
OPUSUHATIBL OAHHBIX IMUMU TUYAMU HA CMAOUU 8030YHCOCHUS Ye0l06-
HO20 0ela 3aa6/1eHUll, panopmos, 00bACHEHUL 3AMEHAIOMCS YOOCHOoge-
PEeHHbIMU clledogamenem UxX Konusmu. B nux ceedenus 06 ux auunocmu
3AMEHSIOMCIL NPUCBAUBAEMBIM TULYY NCEBOOHUMOM. T10OTUHHUKY ImMuX
Mamepuanios noMewjaromcst 6 Mom dice KOHEEpn, Ymo u nOCmaHoeie-
HUe 0 COXPAHEeHUU 8 MAlIHe JMUX OAHHBIX.

2. CyLlIHOCTb BTOPOiA NPO6/1eMbl, CBA3aHHOM C JaHHbIM BUAOM Mpe-
LynpexzeHs BO3MOXXHOCTM MNOCAraTe/ibCTB Ha [oKa3aTe/lbCTBa, BUAHA
13 CNefytoLLero nonoxeHus ct. 278 YTIK: «B cnyyae 3adBneHns cTo-
poOHamMn 060CHOBAHHOIO XOAaTalicTBa O PacKpbITUM MOAJMHHBIX CBe-
[EHWIA 0 N, JatoLLEeM MOKa3aHWs, B CBA3N C HEOBXOAUMOCTbIO OCY-
LecTBieHnA 3alnTbl noacyanmoro nm6o YCTaHOB/IEHNA KaKnx-nnbo
CYLLECTBEHHbIX A1 PAaCCMOTPEHNS Yro/0BHOIO fefia 06CTOATeNbCTB
Cy[, BrpaBe MpeLoCTaBUTb CTOPOHAM BO3MOXHOCTb O3HAKOMJIEHUS C
yKa3aHHbIMU CBefileHnamMu» (4. 6).

B nepsyto o4epenb, Npv aHasiM3e 3T0ro rnosioXKeHus, C y4eToM Toro,
YTO PaCKpPbITUE 3TUX CBE,CI.GHVIVI AB/IAETCA NMpaBoOM, a He 00513aHHOCTbIO
CyfAa, BO3HUKAET BOMPOC: YTO MOXXET C/TYXXUTb OCHOBaHWEM [/11 3aAB/ie-
HWS CTOPOHOM Takoro, Kak CreuyaibHO OroBapuBaeTcs B JaHHOM cTa-
Tbe YT1K, 060CHOBaHHOIO XoAataiicTea? o MHEHNIO OTAENbHbIX KOM-
MEHTaTOpPOB 3TOr0 NOMOXKEHNS, MOTUBMPOBAaHHbLIMM X0f4aTanCcTBaMm1 Ha
3TOT CYEeT CeayeT Npu3HaBaTb Te, «B KOTOPbLIX YKa3bIBAKOTCA [JaHHbIE,
CBUAETENLCTBYHOLWWE O 3aNMHTEPECOBAHHOCTW NnLa, AatoLero rnokasa-
HUS, B UCXOAE AeNna, NGO UHble NOATBEPXKAaoLLME (hanbCUUKaLINIO
[10KA3aTeNbCTB»24,

KoHe4Ho >xe, B psfe CNyyaeB Ha 3TO MOTYT YKa3blBaTb HEKOTOPble
CMMNTOMbI JDKECBUAETENLCTBA, COAEPXKALLMECA B MOKa3aHUAX, AaBa-
eMbIX [0MpallinMBaemMbiM MOfL MCEBAOHMMOM W BHE BU3YasIbHOTO KOH-

28 Kopomxkog A. I1., Tumoghees A. B. 900 0TBETOB Ha BOMPOCHI NMPOKYPOPCKO-
CNefCTBEHHbIX PabOTHMKOB Mo NpuMeHeHnto YTIK P®. M., 2004. C. 391. Bo MHo-
rMX Apyrux nofo6HbIX U3AaHUAX 3TO MONOXKeEHMWe, N0 CYLeCTBY, He KOMMEHTUPY-
eTcs BOBCe.
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TaKTa C IMLOM?*; X NPOTUBOPEUMNe APYrMm UCCeayemMbIM CyaoM [10-
KasarenbCTBaM ¥ T.N. O4HAKO Mbl He NpeACTaBNseM cebe, kax 6e3 3na-
HUSL NOOJIUHHBIX OAHHBIX O TUYHOCTU NOMEPNesuIeco (a OH, HANOMHUM,
donpawusaemcsi 8 cyde 8 nopsoke, ycmanogiennom cm. 278 VIIK)
CMOPOHA 3aUUMbl MONCEM APULMU K 68b1600) O HAIUYUU OCHOBAHUL,
cKasicem, 0 0meo0dd Mmo2o Ul UHO20 Y4ACMHUKA cy0eOHo20 pa3ou-
pamenvcmea (CyAbW, TOCYAapCTBEHHOro 06BUHMTENA)? DTa npobre-
Ma, eCTeCTBEHHO, B COOTBeTCTByIOLI.teI7I MHTEPNPETaLN B OTHOLLEHUN
0TBOAVMBIX ML, 3HaYMMa W AN 06eCneyeHns npas NoAo3peBaeMoro/
0OBUHSIEMOTO npuy yvactnn notepneswiero nog ncesgoHMMom B Mnpo-
M3BOACTBE CNEACTBEHHbIX AEVCTBUI 1 HA CTaauM NpeABapUTENbHOMO
paccnenoBaHUA.

Becbma CYMNTOMATUYHA OroBOPKA B MPUBEEHHOM KOMMEHTapuu
K CcT. 278 YK P® 0 TOM, 4TO OAHMM M3 OCHOBaHWI Ans xopartaiic-
TBa O PacKPbITUN NOA/IMHHBIX CBEAEHWI O NNLE, AAOLLEM MOKa3aHMA
noa ncesAoHVMMOM, ABMAETCA Ha/MyMne AOaHHbIX, NOATBEPXXAALNX
(hanbeudrKaLmIo AoKa3aTebCTB. He CEKPET, UTO B psifie CNyYaeB «noj,
MCEBAOHMMOM» W Ha NPeABapPUTENbHOM CNEACTBUM, U B CyAe6HOM pas-
6MpaTenbCTBE YroNOBHOMO fleNna AonpalluBatoTca NnLa, Ha KOHMU-
[eHUMaNbHON OCHOBE COTPYAHMYAtOLLME C COTPYAHMKAMU OnepaTmB-
HO-PO3bICKHbIX C]'Iy)K6, B CBA3N C YEM MX MNOKa3aHWA 3a4aCTyto UMEKT
06YC/IOB/IEHHYO 3TUM 06CTOATENIbCTBOM OUEBUAHYIO HANpPaBEHHOCTb.
Bonee Toro, NpakTMKa CTaKMBaETCA C NPsSMbIMK (hanbcuduKaLmsaMm
MPOTOKO/IOB A0NPOCa NNLL, SKOGbI JONPOLLIEHHBIX Ha NPEABAPUTENILHOM
cneacTenn nop rncesgoHnMamu. Noka3aresnieH B 3TOM OTHOLLIEHUW Ce-
JYIOLLMIA NpuMep.

Jluyo, oasuiee KOHKpemuvle, NPAMO U300IUYarOUUe 068UHAEMO20 NOKA3A-
HUSL HA NPeo08apumenbHomM c1e0Cmsul, 0bli0 0ONPOULeHO NOO NCeBOOHUMOM.
Tocyoapcmeennsiti obsunumens npedvsaguil cyoy CNpaeKy MeOUYUHCKO20 V-
PedcOeHUs, 8bIOAHHYIO NO 3aNPOCY COMPYOHUKA ONEPAMUBHO-PO3bICKHO20 Op-
2ana. B cnpaske ykaszvleanocy, umo yKa3aHHoe @ 3anpoce Tuyo (8 camom 3mom
OOKYMeHme 0aHHble 0 €20 TUYHOCTU OMCYMCMBO8ANU) NOCIE NEPEHECEHHO20
UHCYTIbING He MOdCem A8UMbCs 8 ¢y0 U 0amv noxkazanus. Ha smom ocrnoeanuu
6 coomeemcmesuu co cm. 281 VIIK npokypop 3aa6un xooamaticmeo oo oena-
WieHUU NOKA3AHULL 9MO20 C8UOEMETA.

Bospaoicas npomue ezo yoosnemsopenus, 3auumnux noocyoumozo, oopa-
Mue BHUMAHUE Cy0a HA YKA3AHHOE bllle COOEPHCAHUE CIPABKU Medyupedtcoe-

249 OHM [OCTATOYHO MOAPO6HO NPUBEAEHbI HAMU BbILLIE.
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HUS, 6 CBOI0 0Uepedb, 3aA6UL XO0AMACMEO O PACKPLIMUU NOOTUHHBIX c8ede-
Hul 006 dmom ceudemerne.

Omrasae 6 e2o y0oeiemeopeHuu, cyo, mem He MeHee, No COOCMBEHHOU
unHuyuamuee nposepuil 00CMoBEPHOCHb OAHHbIX 00 IMOM ceudemene, cooep-
ACAWUXCS 6 NOCMAHOBNIEHUU CIe008AMENS O NPUCBOCHUU DMOMY CBUOEMENIO
ncegdonuma (xpanusuwiemcs, kax mozo mpeoyem 4. 9 cm. 166 VIIK, 6 oneua-
MAHHOM KOHEEpme 8 Mamepuaiax y2oi06Ho2o oena).

Cnpasxa coomeemcmeyroujeti ciyscovl 0 moM, Ymo Juyd ¢ YKA3aHHbIMU 8
NOCMAHOBLEHUU CLed08aAMesi U NPUBCOCHHBIMU 6 3anpoce cyod OAHHLIMU O
nacnopme u IUYHOCMU He CYUWeCmByen, He MOAbKO ABUNACH OCHO8ANHUEM O
omKaza 6 y0o8nemeopenul Xo0amaicmaa 2ocyoapcmeeHno2o 0oeunumens 0o
o2nauenuy noKA3anull ceudemeist;, OHo OblIO NOJONHCEHO 8 OCHOBY BNOCIE0-
CMBUU BbIHECEHHO20 CYOOM IO IMOMY NOBOOY YACMHO20 ONpedeneHuUs: 6 aopec
HA03upaiowe2o 3a OAHHbIM Y20N08HbIM 0EIOM NPOKYPOPA (RPUSHAEMCSL, YO O
PE3VALIMAMAX NPOKYPOPCKO20 PeaupoB8anus Ha He2o A6mopy He U36ECHHO).

B npvBefieHHOM Cnyyae, Kak BUAWM, CyZ NPOSIBIM BMOMHE A0MYyC-
TUMYHO UHWLMATMBY B 0GLEKTUBHON NPOBEPKE 0GCTOATENLCTB, CBSA3aH-
HbIX C YCTaHOB/IEHVEM IMYHOCTY CBUAETENS, SKOObI ONPOLUEHHOTO Ha
npesBapuTeNbHOM CeACTBUN MOA MCeBLOHMMOM. Ho Takoe pelueHue
M0 U3N0XKEHHbIM BbILLIE NPUYMHAM HaM NPEACTaBNSETCA He ONTUMab-
HbIM: Cyf, BMO/IHE MOT €€ 1 He MPOsIBUTb.

MoaTomy, AymaeTcs, Y. 6 CT. 278 A0/MKHA ObITb U310XKEHA NPUMEPHO
B TakoW pefakuunu: « Cyo 6 cessu ¢ HeobXo0umMocmvio 0CyuyecmeieHus
3auuUmMvl ROOCYOUMO20 TUDO YCMAHOGNEHUSL KAKUX-TUDO CYujecmeen-
HbIX O]l pACCMOMPEHUS Y20N108H020 0eld 00CMOAMeNbCms, no x00d-
maicmey 00HOU U3 CIMOPOH NPeOCMABIAen CMOPOHAM B03MONCHOCHIb
O3HAKOMUMbCSL C NOOTUHHBLMU CEEOEHUSIMU 0 OAOUjeM NOKA3AHUsL TUYe.
B omom cnyuwae 6 omuowenuu 0anno2o auya npumMeHsiomcs: OOnOIHU-
mejbHble Mepbl obecneyetuss 0e30NACHOCHILY.

HeT HMKaKMX COMHEHWI, YTO TaKTUYeCcKas onepaLms «3aluThbl 40-
Ka3aTes/ibCTB» He 3aKaHYMBaeTCA (BO BCAKOM C/1y4ae, He N0/1KHaA 3aKaH-
umBaTbCA!) Ha aTane 3aBepLUeHVs NpPeaBapuUTeIbHOrO pPacc/iefo0BaHus
Mo YrofioBHOMY Aeny. Heo6XoAMMOCTb B €e MPOAO/IKEHUN aKTyasu-
3MPYyeTCA TEM, YTO 3aMHTEPECOBaHHbIE B NCXOAE AeNa /InLa «BbIXOAAT
B Cy[» MOC/e 03HAKOM/EHUs — MOAYEPKHEM C y4YacTeM Npogeccuo-
Ha/IbHOro 3allMTHUKa — CO BCEMW MaTepuaiaMmih OKOHYEHHOro pac-
CnefloBaHNEM [leNa, B YaCTHOCTYW, B Maneiilumx Noapo6HOCTAX 3HAOT
1306/MYatoLLME NOACYAMMOro/MoaACYAUMBIX NOKa3aHUs COy4aCTHUKOB,
notepneswnx n CBVI,U,GTEI'IGVI.
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bonee moeo, kax 0 mom 2080pULOCH 8blule, NPOKYPOP, 8PYHASL NOO-
CYOUMOMY 6 COOMBEMCMEUU C OCUCTNEYIOWUM 3AKOHOM KONUIO 0O6UHU-
MENbHO20 3AKTIOUEHUSL CO BCEMU NPUTONCEHUAMU, «T00e3H0Y» CHAbICA-
em e2o u aopecamu SMux auy.

CynebHas NpakTUKa y6eanTelbHO CBUAETENbCTBYET, UTO BO MHOTUX
Cy4yasax atn 0bcToATeNbCTBA NCNoNb3yrTCA 3anHTEpeCoOBaHHbIMW LA~
MW [15 MAacCMPOBAHHOIO BO3AECTBUS Ha CBMETENEN 1 MOTEPrEeBLUMX C
LieNbro y6e)K,qu|/|$| W NMPUHYXXAEHNA X K U3SMEHEHWIO PaHEe AaHHbIX MNo-
KazaHuii. VIHbIMM cnoBamu, nocarateNibcTea Ha [OKa3aTesibCTBa CO CTO-
POHbI 3TUX ML, MPOAOMKAOTCS, NPUOBPETas MHOIAA eLLe 6OMbLLYIO WH-
TEHCUBHOCTb, YEM Ha 3Tare npeaBapuTenbHOro paccieaoBaHus.

A NnoTomy, AymMmaeTcs, HET, HUKaKnX COMHEHWIA, YTO TaKTUYecKas
onepauya «3aliuTa [oKa3aTeNbCTB» M3HauYa/lbHO A0/KHA npedycmar-
pyBaTb COOTBETCTBYHOLLME MEPONPUATUS A1 3Tana PacCMOTPEeHUs
Yron0BHOIo aena B Cyae.

Hecnyuaiino, 6 nacmoswee spems npoonemvl npedynpedicoeHus u
npeceyenst Makux nocseamenbCms Ha 00Ka3ameibCmea, Helumpanu3a-
YUl UX NOCIeOCmBULL 8 CyOeOHOM NPOU3BOOCMEE NO Y2ON08HbIM Oelam
AGNSIOMCST OOHUM U3 NPUOPUMEMHBIX HANPAGTEeHUL UCCIe008ANHUsL KAK
KPUMUHATUCIUKY, TAK U MeopuU OnepamuHo-po3blcKHOU Oesamenb-
Hocmu®®,

OpfHaKo Mpu 3TOM CNefyeT YUUTbIBaTb, UTO:

BO-NEPBbIX, CyGLEKTOM peanunsaLm aTUx MeponpusaTuil byaeT yxe
He cfiefoBartesib, a JO/MKHOCTHOE NNL0 NPOoKYypatypbl, Ha3Ha4eHHOE M0
[aHHOMY fIeNny B Ka4ecTBe roCy/1apCTBEHHOr0 06BUHUTENS;

BO-BTOpPbIX, BO3SMOXXHOCTW TroCyAapCTBEHHOIO 06BUHUTENSA B 3TOM
OTHOLLEHUW HE TOMLKO camu Mo cebe Kpa|7|He OrpaHu4yeHbl HO 1 CamMa
peanmsauma Taknx MepOI'Ipl/lFITI/IM CTa/IKNBaeTca C H606XO,D|I/IMOCTbI0
3aKOHOAAaTENbHOr0, TEOPETUYECKOIo W MPaKTUYeCKOro paspelueHusa
BECbMa HeOfJHO3HaUYHbIX MO CBOEMY COflEPXKaHUI0 NPO6/EM.

Ha pAane U3 HNX B KOHTEKCTE TEMbl Hallero MccnenoBaHnsa Mbl U
OCTaHOBMMCA.

Ilepsas npobrema. OUEBUAHO, YTO NOC/E 3aBePLUEHUs MPeaBapu-
TeNbHOro paccnegoBaHUA CbaKTbI YYNHEHNA 3anHTEepeCOBaHHbIMU B

20 Cwm., Hanp.: Tapmaes FO. I1., Tadocues B. 3. CynebHble CTaguy YronoBHOro
CyLOMPOW3BOACTBA : TEOpPeTUYeCKne NpobaemMbl 0nepaTMBHO-PO3bICKHOTO U KpK-
MUHA/IMCTUYECKOTO 06ecriedeHmns // BOPOHEXCKME KPUMUHAIUCTUYECKME UTEHNS.
Bbin. 12. BopoHex, 2010.
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1CXOfie YrofioBHOrO Aena Nnuamy paccmarpusaembiX BUAOB MocAra-
TeNbCTBA Ha [I0Ka3aTeNbCTBa (He roBops YXXe O NPOAO/HKEHWMN paHee
HayaTbIX MeponpuATMA NO 06ecneveHNI0 6e30MacHOCTU NOTEPMEBLLNX
¥ cBuAeTesneld) MOryT ObITb BbISIB/IEHbI MPEUMYLLLECTBEHHO TO/IbKO Ore-
PaTUBHO-PO3bICKHLIM MYTEM.

3T0 COBepPLUEHHO OTHETNMBO NpeacTaBnseT cede 60MbLUNMHCTBO Crie-
LMaN1CTOB TEOPMUM OMNepaTUBHO-PO3bICKHOW AeATeNbHOCTU. «B HacTo-
fllee Bpems, — NULyT, Hanpumep, B. ®. Jlyrosuk, C. M. [dasblfoB u
O. H. lNoHoMapeHkKo, — NPUOPUTETHLIM Harnpae/ieHWeM NUCMONb30BaHNA
onepaTnBHO-PO3bICKHBLIX CU/, CPEACTB U METOL0B LO/MKHO CTaTb ore-
paTMBHO-PO3bICKHOE 06eCrneyeHne rocyaapCTBEHHOr0 0OBUMHEHUA»?!,
CyLUHOCTb €ro, Nno UX MHeHWIo, NpeLcTaBnseT «KOMI/EKC onepaTmBs-
HO-PO3bICKHbIX Mep, OCYLLEeCTB/ISIEMbIX CyObeKTaMu OnepaTuBHO-PO-
3bICKHO [iefiTeNIbHOCTY BO B3aMOZENCTBUN C JOMKHOCTHBIMU IULa-
MM NPOKYPaTypbl, HanpaBneHHbIX Ha CO3AaHMe ONTUMabHBIX YC0BUI
A1 OCYLLECTB/IEHNS YTONOBHO-MPOLIECCYaNbHOW (yHKLMN 06BUHEHNS
MyTEM BbIABIEHNA N (IUKCALMM PAKTUYECKMX AaHHBIX, KOTOPbIE MOTYT
ObITb MCNOMb30BaHbI NPU [0Ka3biBaHUW B Cyfe; 06HapyXeHus cBefe-
HWIA, KOTOPble MO3BONAT YCUINTL CUCTEMY apryMeHTOB, MOATBEPXAa-
FOLLMX NO3MLMI0 06BMHEHNSA B NMPOLLECCE OCYLLECTB/IEHNSA LOCYAEOHOr0
NpOV3BOACTBA U CyAebHOro pa3bmparensCcTea; OCyLLeCTB/IeHUs onepa-
TUBHO-PO3bICKHOTO KOHTPO/A 3a MoBefeHneM 00BUHAEMbIX, NOLO3pe-
BaeMbIX U MHbIX /UL, @ TaK)Ke UCMONHEHNA (DYHKLMMN 3aLUMTbI YHaCTHH-
KOB YTO/I0BHOIO CY0NPON3BOACTBa»>2,

YunTbIBas OTKPbITbIN XapakTep ny6avkawuy jaHHo paboTsl, 34ecb
Mbl OCTAHOBMMCS NINLLUb Ha OAHOM acrekTe 3TOW YacTu TaKTUYeCKOl
KOMOWHauuy Mo 3almTe [okasatesbeTB. Kak u3BecTHo, cT. 186 YTIK
npefycmaTpyBaeT, 4To NMPOVU3BOACTBO KOHTPO/IA 1 3annCK TeTePOHHbIX
1 MHBIX NEeperoBopoB MOXET MPOAO/HKATLCA He Boree LWeCTW MeCALEB
N NpeKpaLlaeTcs «He Mo3LHee OKOHYaHUA NpefBapuTeNilbHOro paccre-
[0BaHNA NO AaHHOMY YrO/IOBHOMY [efy».

Tlonymno 3amemum, umo dannas cmamos YIIK (u smo nam npeo-
CMasisemcs HeeepHbiM) 000U e He NPedyCMampudaem 603MONCHOCMU
KOHMPOTSL U 3aNUCU NePe208OPO8 HA CIAOUlL 8030VICOCHUSL Y2OL0BHO20
()eﬂa, 6 yacmHocmu, sasaeumesid u nocmpadaemeeo om npecmynHozo

Bl Jlyeosux B. @., Jlasvioos C. U., Illonomapenro O. H. ONepaTMBHO-PO3bICK-
Hoe 06ecreyeHne rocynapcTBeHHOro 06smMHeHus. bapHayn, 2007. C. 7.
®2Tam xe. C. 11-12.
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nocsecameilbecmed, Komopsle Ha 2moul cmaduu, 0116614()}[0, eule He mMo-
cym cuumamsCs nomepnesuumu 6 npoyeccyaasbHom Cmulcie 3noco no-
HAMUA.

Mol >e (MO U3M0XEHHBbIM BbiLLie MPUYKHAM) NosiaraeM BO3MOXHbIM
OCYLLIECTB/IEHWE KOHTPO/SA W 3aru1cu NeperoBopoB M Moc/ie OKOHYaHWs
paccriefoBaHus YrofioBHOIO [ieNa B Tex C/yvasx, Korja ecTb peasibHas
yrpo3a MNpecTynHOro BO3AeCTBMSA Ha HOCUTENEN [OKa3aTe/lbCTBEHHOM
MHopMaLmu (NOTepeBLUNX, CBUAETENER, NOACYANMBIX) C LieNbo U3Me-
HEHUs MV B cyfie6HOM 3acefaHni paHee AaHHbIX NoKasaHuii Mo aeny.

Ham gymaetcs, 4to (hoHOrpammbl WU Apyrve MmartepuaibHble Wc-
TOYHMKW, CBUAETENLCTBYIOLLME O (PakTax Takoro BO3AENCTBUSA Ha YKa-
3aHHbIX Bbllle NuL, MONyYeHHble B pe3y/ibTare KOHTPOSS U 3anucu
MeperoBOpoOB MOC/e 3aBepLUEHUs paccnefoBaHUA YroloBHOIMO fena,
[O/MKHbI NPeoCTaBNATLCA HA PaCCMOTPEHME cyfa NPOKypopoM, nog-
[ePXMBAOLLMM B HEM roCyfapcTBeHHOe 00BUHeHMe. Camo e 37O
onepaTvBHOe MepONpuATUE AO/HKHO OCYLLECTBASTLCS, eCTECTBEHHO,
Mo CaHKLUW Cyaa, N0 MHULMATUBE OpraHa 403HaHUA, pacronaratoLLero
[0CTaTOYHbIMM (PaKTUYECKUMMW [aHHbIMW O peaslbHOM Yrpo3e Takoro
BO3aeicTBMA?>S. COBEpLLEHHO 04EBUIHO, YTO aHHOE ONepaTMBHOE Me-
ponpusiThe LO/MKHO ObITb OrpaHMYeHO paMkamm CyaebHOro paccmort-
peHua fena no CywecTBy W MpekpawaTbCa He3ameLIMTeNIbHO Moce
MPOBO3rNaLleHMs No HeMy NPUroBopa.

A NoTOMY MbI Npeaaraem U3NoXnTb vacmu 2—8 cm. 186 VIIK 6 ce-
oyrowetl pedakyuu (NPegnaraemble N3MEHeHNS BblfeNeHbl KypCUBOM):

«2. Mpy HaMUMKM yrpo3bl COBEPLLEHNS HACWUWS, BbIMOraTe/bCTBa
W OPYryX NPecTynHbIX AeACTBUIA B OTHOLUEHWUWN 3aseumens, nocmpa-
oaswiezo, NOTEPNEBLLEr0, CBUAETENS UMW UX BIIM3KUX POACTBEHHMKOB,
POLACTBEHHWUKOB, B/IM3KMX L, KOHTPO/Ib U 3anNnCh TeNEPOHHbLIX N UHbIX
MeperoBopoB AOMYCKAKTCA MO MUCbMEHHOMY 3asB/IEHUNIO YKa3aHHbIX
ML, a NPV OTCYTCTBUM Takoro 3asB/ieHNs — Ha OCHOBaHWW CyaebHOro
peLueHmns.

%3 CM. 06 aToM: Anexcanopos A. C., Kyxma A. A., A6oynaes A. J]. Onepa-
TUBHOE COMPOBOX/eHMe Cyae6HOro yrosoBHOro npecnefosaHns // MpakTnyeckoe
3aKoHoMcKyccTBO. 2007. Ne 1; Tecnuxoe A.M OnepaTMBHO-PO3bICKHOE 06ecne-
YeHWe Yro/loBHOTO CyLOMNPOU3BOACTBA O MPECTYN/IEHUSAX, COBEPLUEHHbIX OpraHu-
30BaHHbIMUN TPYNMamu @ AuC. ... KaH4. ropua. Hayk. BopoHex, 2002; Yyprun A.
OnepaTnBHO-PO3bICKHbIE MEPONPUATUA B CyAeOHOM CnefcTemm // Poc. rocTuums.
1999. Ne 4.
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3. B xoparaiicTBe cnefoBatenisi, 20cyoapcmeeno2o 008uHumens no
OaHHOMY yeonoeromy Oeny O NMPON3BOLCTBE KOHTPO/A U 3anucy Tese-
dJOHHbIX M NHbIX NEPETrOBOPOB YKa3blBaAKOTCA:

1) yronoBHoE A€o, Npu NPOW3BOACTBE KOTOPOro HEOGXOAMMO NpWi-
MEHEeHVe JaHHON Mepbl;

2) OCHOBaHWSA, N0 KOTOPbIM MPOW3BOAUTCS [AaHHOE CMEeACTBEHHOE
AeicTBUE;

3) hamunng, UMa 1 0TYECTBO NNLA, YbW TENEOHHbIE U MHbIE Nnepe-
rOBOpPbI MoasieXXat KOHTPO/IK 1 3anncit;

4) CPOK OCYLLIECTBNEHNS KOHTPO/S W 3aMUCK;

5) HaMMeHOBaHMe opraHa, KOTOPOMY MoPyYaeTCst TEXHUUYECKOE 0Cy-
LLIeCTB/IEHNE KOHTPOMA N 3arnncu.

4. MocTaHOBNEHME 0 NPOU3BOACTBE KOHTPO/S 1 3amnncy TeNeOHHbIX
V1 UHbIX NeperoBopoB HanpaBseTCs CIEA0BATENIEM, 20CydapCmeeHHbim
obeunumenem AN UCNOHEHNS B COOTBETCTBYHOLLMIA OpraH.

5. npOM3BOACTBO KOHTPO/IA 1 3anncu Teﬂe(*)OHHbIX N UHbIX Mnepe-
roBOpPOB MpekpawaeTcq no noCTaHOBAEHNIO CieAoBaTeNA, cy()a no xo-
oamaiicmey 20cyoapcmeenno2o obeunumens, €CNN HeobXoaMMOCTb
B [JaHHOI Mepe OTNafaeT, HO credosamenem HE MO3[HEE OKOHYAHWS
npeaBapuTeNbHOTO Pacc/ieoBaHUs MO AaHHOMY YrO/IOBHOMY AEny,
CyOOM No X00amaucmey 20Cy0apCmeeHH020 008UHUMENs. UL N0 COO-
CMBEHHOU UHUYUAMUBe He NO30Hee 3asepuleHust cy0edHo2o pazoupa-
Menbemed no OAHHOMY Y2OL08HOMY Oely.

6. CnepoBartenb, cocydapcmeerntblii 006unumens B TEUEHNE BCErO
CpOKa NnponsBoAcTBa KOHTPO/IA 1 3arnicn Teﬂeq30HHb|X M NHbIX MeEpPero-
BOPOB BMpaBe B /1060e BPeMsi UCTPe60BaTh OT OpraHa, UX OCYLLIECTB/S-
toLero, (hoHorpammy [ 0CMOTpa ¥ npocaywmBaHms. OHa nepepaa-
eTcs CNefoBaTeNto, 2ocyoapcmeennomy obeunumeno B OneyaTaHHOM
BMae C ConpoBoanTE/IbHbIM NMNCbMOM, B KOTOPOM AO/KHbI ObITb YKa-
3aHbl gaTbl 1 BPeEMA Ha4dasla N OKOHYaHWA 3annCh yKa3aHHbIX NEPero-
BOPOB M KpaTKne XapakKTePUCTUKN NCMONb30BaHHbLIX NMPW 3TOM TEXHN-
YECKUX CpPeacTs.

7. O pe3ynbTaTax 0CMOTPa ¥ NPOC/YLIMBAHUS (HOHOTrPaMMbl CMef0-
BaTeNb C y4aCTMEM MOHATbLIX U NpKn H606XO,U|I/IMOCTVI — cneynanmncTta, a
TaKXe /1mL, Ybn Teﬂe(bOHHble M NHbIE NEPEroBOpPbI 3anncaHbl, COCTaB-
NIAET NPOTOKO/, B KOTOPOM A0/DKHa ObITb [0CNOBHO M3/10XKEHa Ta YaCTb
CbOHOFpaMMbI, KOTOpasd, no MHeEHUKO cnefoearend, MMeeT OTHOLUEHWE
K JaHHOMY YrO/I0BHOMY Aieny. Jlula, y4acTByHOLIME B OCMOTPE M MPo-
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CNyLUIMBaHWM (DOHOTPaMMbl, BMPAaBE B TOM e MPOTOKO/IE U/IN OTAENBbHO
N3N0XNTb CBOU 3amMeyaHuns K MPOTOKONY.

Ocmomp u npocaywuganue onoepammol, UCmMpedo8aHHoU 20C)-
0apCcmeenHviM 008UHUMENEM, 0 €20 X00AMauCmay 0Cyujecmesemcs
cyoom.

8. ®PoHorpamma B MosHOM 06beMe MpUoGLLAeTCa K Matepuanam
YrO/0OBHOIO fena Ha OCHOBaHMW MOCTAHOBMEHUA CNefoBaTeNs, onpe-
Oenenus cyoa no Xo0amatcmey 20Cy0apcmeeHHo20 obsunumens Kak
BELLEeCTBEHHOE [10Ka3aTebCTBO U XpaHUTCA B onevyaTaHHOM BUJE B yC-
NTOBUSAX, UCK/HOYAKOLWMNX BO3MOXHOCTb MPOC/YLUMBAHNA N TUPAXKNPO-
BaHWSA (DOHOrpaMMbl MOCTOPOHHUMK NULEAMU U 0BecrnevmBatoLLmnx ee
COXPaHHOCTb N TEXHUYECKYHO MPUTOAHOCTb A1 NMOBTOPHOI0 NPocCy-
LLUMBaHUSA.

CyLWHOCTb 6mopoti npobnemsl TaKTUYECKOW OMnepauymn 3alimTbl
[l0Ka3aTesIbCTB B CyAe6HOM NPOWN3BOACTBE MO YrOfIOBHOMY [Aefly Mbl
CYUMTaEM HY)XHbIM NpeABapuTb CAeayHLWUM NpUMepPoM U3 CyLebHOoM
NPaKTUKK.

BepxoBHbiii Cyn Pecny6nuku Caxa (FKyTus), paccmaTpuBast KOH-
KPeTHOe Yro/oBHOEe Aeno, MPUHSAN NocTaHoB/eHMe 06 OTBOAE rocy-
[apCcTBeHHOro 06BMHUTENA PefopoBa MO MOTMBY €ro HEOOLEKTUB-
HOCTW, YAOB/IETBOPUB TEM CaMbIM XOfaTailcTBa MoACYAUMbIX. B HUX
) YKa3blBa/loCb, YTO OH «0bpabaTbiBaeT» CBUAETENel [0 HadYana X
Jlonpoca, T.e. OKasblBaeT Ha HUX JaBfieHne, B HapyLLeHMe npoLesypsl,
NpeLyCMOTPEHHON YrON0BHO-NPOLECCYa/IbHbIM 3aKOHOM, 3HAKOMUT
CBUAETENeN C UX NoKa3aHUAMM, AaHHbIMY BO BPEMS NpeaBapuTebHO-
ro cneacTaus.

BepxoBHblii Cyg P® gaHHOe peLleHune cyaa NepBoi MHCTaHL MK OC-
TaBu/ 6e3 N3MEHeHMs, YKa3aB B KacCalVOHHOM OrpeaeneHnmn cnegy-
toLLiee:

«...MpUHMMAan peLeHvie 06 0TBOAE roCyAapCTBEHHOro 06BUHUTENS Pefo-
posa E. B., cyaps 060CHOBaHHO PYKOBOACTBOBA/ICA TpeboBaHMsAMY CT. 61 4. 2
YK P®, cornacHo KOTOpoW N1ua, yKasaHHble B YaCTW MepPBOI HACTOSLLEN
cTarby, B TOM YWCE Y NPOKYPOP, HE MOTYT YYacTBOBATb B MPOW3BOACTBE MO
YrONOBHOMY [ieNly TakXe B C/lyyasX, ec/ii UMEHTCA WMHble 06CTOATENbCTBA,
[JaloLLMe 0CHOBaHVE Nonararb, YTo OHW JIMYHO, MPSMO WU/IN KOCBEHHO, 3auHTe-
pecoBaHbl B UCXOLE AaHHOT0 Yro/IoBHOIO fena.

Kak ycTaHOBNEHO Cyabeld, U 3TO He 0CNapuBaeTCs B KacCalyiOHHOM npes-
CTaBNeHWN, B pesynbTaTe Jonpoca B cyge ceuaeteneil AdoHckoii H.IM. n 3sep-
ctoBa ®. [l. BbIACHWMOCH, 4TO MO NPUbbLITUKM cBuaeTenel 29 aHeapa 2007 r.
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B 3gaHue BepxosHoro Cyga PC (H) no cynebHoii noBecTke, fO Havana ux fo-
npoca B cyfe6HOM 3acefaHnu, OHU Gbln NpUrnaLleHbl NPOKypopoM defopo-
BbIM E.B. K HeMy B KabVHET, Iie OH a1 UM NPOUNTATb UX NMOKA3aHWS, KOTOpble
OHV [1aBafin BO BPeMS NPeABapUTENbHOMO CMEeACTBUA, YTOObl OHW BCMOMHM-
N cBOM NoKas3aHWs. AOoHCKasa npoynTasna, a OBepCcToB YMTATb MOKa3aHUsA He
cran.

Takoe noBefeHWe TOCYAapCTBEHHOrO 06BMHMTENS defopoBa Bbi3BASO
060CHOBaHHble COMHEHMSA Y CTOPOHbI 3alWTbl B €r0 06bEKTUBHOCTU U bec-
MPUCTPACTHOCTW.

Cyabs, YL0BNETBOPASA X04aTaiiCcTBO CTOPOHbI 3alLUThbl 06 0TBOAE rocyaap-
CTBEHHOI0 00BMHWTENSA, 0O0CHOBAHHO MCXOAWA U3 TOrO, YTO O6LLEHME Mpo-
Kypopa ®efoposa E. B. co cBuaeTensimy Bo BHENPOLECCyaslbHOM hopmMe npu
YKa3aHHbIX 00CTOATE/IbCTBAX ABNAETCA AOCTATOYHbIM OCHOBaHWEM Mosaratb 0
NPOSBNEHNN HEOOBEKTVBHOCTH C €r0 CTOPOHbI, & TaKKe O IMYHON 3anuHTepe-
COBaHHOCTU B UCX0fe Aena.

[l0BOfibl KACCALMOHHOI0 MPeSCTaBIeHNSA O TOM, YTO FOCYapCTBEHHbIN 06-
BHUTENb Penopos E. B. felicTBOBa B paMKax 3aKOHa, He HapyLuas ero, — He-
OCHOBATE/IbHbI.

MopsaLoK nccnefoBaHNS NOKa3aHWA CBUAETENS, AaHHbIX UM Ha NpesBapu-
Te/IbHOM C/IefiICTBMM, B TOM HWC/IE 1 OF/1aLLEeHE ero NokKasaHuii, NpesycMoTpeH
YronosHo-npoueccyanbHbIM Kogekcom PP, B yacTHocTu CT. 281 YTIK P®.

B ycTaHOBNEHHOI Yron0BHO-NPOLIECCYabHbIM 3aKOHOM MpoLeaype [o-
npoca CBMAETeNS CTOPOHbI 06BMHEHMSA W/N 3aLLMTbI HEMOCPEACTBEHHO B CY-
[e6HOM 3acefjaHnm peann3yeTcs MPUHLMN COCTA3ATENIbHOCTY CTOPOH, Npeayc-
MOTPEHHbIN CT. 15 ¥TIK P®, a Take 0becrneynBaeTcs y4yacTHMKaM Cyae6HOro
pa3bupaTenbCTBa paBHOE NPaBo Ha A0NPOC CBUAETENS B Cyfe.

WNHas hopma 06LLeHns y4aCTHUKOB MpoLecca C BbI3BaHHbIMW B Cyf A5
Ja4u nokKasaHwii CBUAETENsMU, TeM 60/1ee OAHO 13 CTOPOH (B AaHHOM Cryyae
CTOPOHbI 06BVMHEHUSA B KabMHETE MPOKYpPOpa), BbI3biBaeT 060CHOBaHHOE COM-
HeHvie B 6ECMIPUCTPACTHOCTM Y OOBEKTUBHOCTM TaKMX JINLL.

CornacHo cT. 246 u. 7 YTIK P® rocygapcTBeHHbIi 06BUHWUTENb MPaBOMO-
YeH He TOMbKO MOAAEPXKMBATb 0OBMHEHVE B CyAe, HO U 0TKa3aTbCs OT 06BU-
HEHWsA, ecnn B Xofe CyaebHoro pasbuparenibCTea NPUAET K YORXKAEHWIO, YTO
MpeAcTaB/eHHbIe [0Ka3aTeNbCTBa HE NMOLTBEPXKAAIOT MPeAbABNEHHOe MOACY-
OVMOMY 06BUHEHME.

Kak yka3zaHo B 4. 2 cT. 6 YTIK P®, yronioBHoe npecnefoBaHne 1 Ha3Hade-
HWe BUHOBHbIM CMPaBeAIMBOr0 HaKa3aHus B TOM Xe Mepe OTBEYaeT HasHaue-
HWI0 YrO/I0BHOIO CYAOMPOV3BOACTBA, YTO M OTKAa3 OT Yro/I0BHOO Npec/nefosa-
HWA HEBMHOBHbIX, 0CBOOOXAEHME NX OT HaKa3aHus.

Takum 06pa3om, Mo CMbIC/Y YroM0BHO-MPOLIECCYaTIbHOrO 3aKoHa, MPoKy-
pop B Xofe Cyae6HOro pa3bupaTenbCTBa AeNa He BNpaBe CoBepLUaTb AeCTBUIA,
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Tocseamenvbcmea Ha OOKA3AMENbCMBEHHYIO UHDOPMAYULO. ..

He MpPefyCMOTPEHHbIX YTONOBHO-MPOLECCYaNbHbIM KOLEKCOM, KOTOpble MO-
ryT NOCTaBUTb MOA COMHEHWE ero 06bEKTMBHOCTb KaK [JO/MKHOCTHOIO ML,
YMO/IHOMOYEHHOMO B Npefenax ero KOMMEeTEHLMN, YCTaHOBNEHHOW 3aKOHOM,
OCYLLECTBNSATb OT MMEHW FOCYAapCTBa YroIOBHOE NPec/efoBaHe B Xofe Yro-
NOBHOTO CyA0MNPON3BOACTBA, a TaKXKe NoAAepXXMBaTb B Cy/e rocyaapCTBEHHOe
00BMHEHVE, 0b6ecneymBas ero 3aKOHHOCTb 1 000CHOBAHHOCTb...»%%,

3 aToro npumepa, [ymaeTcs, OYEBMAHO, YTO Mpeaiaraemas Ans
06CYX/IeHWs NPo6eMa CBOAUTCA K CIEAYHOLLEMY: UMEET N1 rocyap-
CTBEHHbIi 0OBUHUTENb npaeo C UENbKO NpeaoTepalleHna N3SMeHeHUA
MoKasaHWi MLaMu, 4OMPOLLEHHLIMU Ha NPeABaPUTENLHOM CIEACTBUN,
06cyaarh C HUMK 3TW Npo6siembl [0 UX fonpoca B cyae?

11l 060CHOBAHKA CBOEr0 MHEHMUs MO 3TOMY BOMPOCY, HEMocpes-
CTBEHHO CBA3aHHOIo C TeEMW WUIN NMHbIMW NocAraresibCTBaMn Ha [0Ka-
3aTeNbCTBa Ha CTagunn cy,u,e6Hor0 npon3eoAcTBa No yrosioBHOMY Oeny,
HaM NPeACTaB/ISAETCA YMECTHbIM CPOPMYMPOBATL CEAYHOLLE NOCTY-
natbl, TeopeTnyeckasa N npakTnyeckasd COCTOATE/IbHOCTb KOTOPbLIX He
BbI3bIBAET COMHEHMWIA:

— TOCY/JapCTBEHHbIA 0BBUHUTENL BCTYNaeT B CyAebHbIVi NpoLecc
0711 NOOOePICANUsT OM UMeHU 20cyoapcmea 068uHenus:, CHOPMYNUPo-
BaHHOTO B OTHOLLUEHUM MOACYAMMOTO B YTBEPXKAEHHOM MPOKYPOPOM
00BUMHWTENBHOM 3aK/THOUYEHUN;

— C 3TUX NO3NLMIA W 1 JOCTUXKEHWA 3TOI LIENN rocyaapcTBeH-
Hblii 06BUHUTENb OCYLLLECTB/ISIET B CY/e UCCeA0BaHNe [A0KA3aTe/NbCTB,
aKTUBHO UCMO/b3ys [/19 3TOr0 BCE NPeAoCTaBNeHHbIe eMy MPOoLEeccy-
a/IbHbl€ BO3MOXXHOCTWU M CpeACTBa KPUMUHATUCTUKNA, pa3pa60TaHHb|e
MPUMEHNTENBHO K Cyne6HOMY MPOM3BOACTBY MO YFONOBHOMY AEny,
obecneymBast TEM CambiM (‘-ITO NOAYEPKMBAETCA B NMPUBEAEHHOM Onpe-
,ﬂ,e./'IEHVII/I) 3aKOHHOCTb 1 060CHOBAaHHOCTb 0OBUHEHWS;

— B TO € BpeMsA HET HUKaKnX COMHEHWIA B TOM, YTO afBOKaT He-
MPEMEHHO rOTOBUT CBOEro NOA3allMTHOIO K AONPOCY B CyAe C LENbIO
ONTUMasibHOIo BbIABNEHWA NPW HEM OMpaBAbIBalOLLNX €ro NN CMArda-
HOLWWX ero OTBETCTBEHHOCTb O6CTOF|Tef|bCTB, Nnpwy 3TOM NPaBOMEPHOCTb
TaKo NoAroTOBKM MOACYAUMOrO K J0MPOCY C ero CTOPOHbI TAKXKE COM-
HEHWI He Bbl3blBaeT.

3T0 3a4acTyt0 OTHOCWUTCA U K MOArOTOBKE aJBOKATOM K J0Mpocy
CBVl,U,eTeﬂeﬁ CO CTOPOHbI 3aLLUUTbI, CMUCOK KOTOPbLIX ANA BKAKYEHNA NX

24 KaccauuoHHoe onpegeneHune BepxoBHoro Cyga P® ot 3 umioHa 2007 T.
Ne 74-007-23.
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O. A. baes. H36pannvie pabomol

B 9TOM KayecTBe B 06BMHUTE/IbHOE 3aK/O4eHNEe OH B COOTBETCTBUM C
Y. 4 cT. 217 YTIK MOXET NpesioXnTb CriefoBaTenio.

HeT Tak)ke COMHEHWIA, 4TO Nt060e X0AaTancTBO afaBoKaTa 0 4onpoce
B Cy/le paHee He [OMNPOLLEHHbIX CBUAETeNeli, 0CO6EHHO SABMBLLMXCA B
CyA Mo MHMLMaTuBe afBokarta (Cyd, Kak U3BECTHO, He BNpase 0TKa3aTb
B IONPOCe Taknx NnL), NpegonpeseneHo pesynstaramMmy NpoBefeHHbIX
1M Geceq, ¢ aTUMK MuamMu. M 34ecb 10rMyHO BO3HUKaET BOMPOC O Ma-
puTeTe MpaB U BO3MOXHOCTEN COCTA3AKOLMXCSA B CyAe CTOPOH: ec/un
NpaBo M BO3MOXHOCTW afiBOKara Ha TaKyt MoAroToBKY K Jomnpocam
B Cy/Je COMHEHW He BbI3bIBAOT, TO NMOYEMY UX LO/KEH ObITb SIMLLEH
rocyfapCTBeHHbIVi 06BUHUTENL? Tem 6onee, eCIM B €ro pacrnopsiXXeHnm
MNMEITCS jaHHble O BO3LENCTBUM Ha L, eLLe Nog/Iexallnx jonpocam
B Cyje, C Lie/Ibi0 M3MEHEHMS UMW paHee [aHHbIX NMOoKasaHWin (Kak yrxe
BbISIBMBLUMECS B CyAeOHOM 3acefaHuu, Tak v MpefocTaB/ieHHble eMy
COTPYZAHMKaMK, OCYLLEeCTBAAIOLLMMMN YNOMSAHYTOE BblLLE ONepaTuBHOE
COMpPOBOX/eHMe cynebHOro pasbuparenbcTsa no Aeny)?

A NOTOMY, YUnTbIBasA peasnuy KpUMUHaNbHOM, MOCTKPUMUHABHON
N KPUMUHAIMCTUYECKOW NPAKTUKK, Y HAC HET COMHEHWIA B NPUHLMUMK-
a/TlbHOWN [OMYCTUMOCTW MOATOTOBKN rOCYAaPCTBEHHBLIM 06BUHUTENEM
noTepneBLUNX, CBUAETENEN, BbI3BAHHBIX B CY/, CO CTOPOHbLI 06BUHEHNS,
K MX y4acTuto B CyebHOM pacCMOTPEHUM YIONOBHOIO Aefa.

Mpo6nema coCTOUT B UHOM.

PeasibHass 0NacHOCTb Takol MOArOTOBKM (M Mbl ee BCeLeno 0co-
3Haem) — B TOM, YTOObl OHa He fBUIACb NPUHYXAEHWEM 3TUX NUL, K
fiaye MokasaHWi, K NOATBEPXAEHVIO VMU B Cyfe paHee AaHHbIX MO
TEM WUAN UHBIM NPUYMHAM Ha NpPeABapUTEeIbHOM CMeACTBUN NIOXKHbIX
nokasaHuii®.

Hawm npegcrtaBnseTcs, 4To CyLLeCTBOBaHMe 3TUX NPO6/71eM UrHOPK-
poBaTb He CNefyeT, TaK Xe Kak Henb3s Npu3HaTh MO3UTUBHBIM C TOUKK
3peHuns JOCTUXXEHWSA Ha3HAYeHMSA YTrOI0BHOTO CY/0MPOV3BOACTBA NPUH-
LMNnasibHoe OTPULLATE/IbHOE UX PELLEHNE.

Bonee pasyMHbIM, M0 HalleMy YOeXXAEeHWI0, ABUTCS CO3A4aHNe HEKO-
ero npaBoBOro MexaHun3Mma, obecrneynBaemMoro Hay4YHo 060CHOBaHHbI-
MW TaKTUYECKMMUN PeKOMEeHAALMAMM MOAFOTOBKM FOCYAapCTBEHHbIM
06BMHWTE/IEM NOTEPNEBLUNX, CBUAETENEN CO CTOPOHbI 0OBUHEHNS K X
yuacmuio 8 cyoebrom pazoupamenvcmee yeonosno2o oena (Mbl 0TAa-

25 ByanmMo, VIMEHHO 3TO MMENOo MeCTO B MPUBELEHHOM BbliLLe NPUMEpE U3 Cy-
[e6HON NpaKTUKK.
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Tlocaeamenvcmea na 00Ka3am€/lbcm8€HHyiO uH¢0pmaL;ui0

€M cebe OTYeT B KpaiHeli AMCKYCCUOHHOCTY HaLlero npeaiokeHus, Ha
NPOLOMHKEHNE 06CYXKEHMS KOTOPOTO B ITepaType Hageemcs).

B uacmnocmu, smom mexanuszm, Oymaemcsi, OONNHCEH COOEPIHCAMb
NOJLOJICEHUSL O MOM, UMO 0 (haxme maxux beced 20CyOapCmeeHHo20 00-
BUHUMENSL C TUYAMU, KOMOPBIX NPeonoiazaemcs 0onpocums 8 cyoeo-
HOM 3ace0anult, O0NHCHA OblMb YE8eOOMIeHa CHOPOHA 3AWUMblL U CYO,
Komopblﬁ 6 omom ciayuae 6y()em UMeNntb 603MONCHOCHb YUUMblednlb
oMo 0OCMOAMENLCINEO npu OyeHke ()OCWIOGBPHOCWIU OQHHBIX 3amem
amumu auyamu NOKA3aHULL.

TyT e 0c060 NofgYepKHeM: BCE CKa3aHHOe O Hamnpas/NeHHOCTY fes-
TeNIbHOCTW rOCYAapCTBEHHOIo 06BMHUTENS, B TOM YWC/E U Mpeanara-
eMble BO3MOXHOCTW paspeLLeHnss pacCMOTPEHHONM Bbllle NpPo6iembl,
OTHIOfb HEe 03HAYaEeT, YTO B pe3y/ibTare CyaebHOro CneacTaus OH He Mo-
YKET NPUIATN K HEO6XOAMMOCTM MOHOTO UM YaCTUYHOIO OTKa3a 0T 06-
BUHEHWSA, ecnn yBeamuTcs, YTo UCCMefoBaHHbIE B CyAe JOKa3aTeNbCTBa
He MOATBEPXAAOT NPeAbABIEHHOr0 NOACYANMOMY 0OBUHEHMS.

B 3701 CBA3M Mbl B NPUHLMME HE MOXEM cornacuTbes ¢ B. I Ynb-
SHOBbIM, KOTOPbIA B CBOEW [OKTOPCKON Amcceptauuy U OLHOUMEH-
HOW C Heil MOHOrpagun COBEPLLEHHO HeABYCMbIC/IEHHO W, MO Hallemy
y6eX/AEHMIO, COBEPLUEHHO OLUIMGOYHO NULET: «OYeBMAHO, YTO OTKa3
MPOKypopa 0T 06BMHEHUA NPOTUBOPEUNT TPeOOBaHUIO YCTaHOBNEHUS
NCTUHBI»?®,

Pa3Be MCTMHA MOCTPaZaET, a He YKPenuTCs, ecnv NPOKypop OTKa-
XKETCA OT NPOTMBOPEYaLLero eii 06BUHEHUS, a He OyaeT NPOAO/KaTb
ero oTcramBarb, NOCAras TeM caMbiM, MO HaleMy YO6eXxaeHuo, Ha [0-
Kasarenbcraa?

BoT uTO Nrcan B Havane XX B. N0 BONPOCY 06 0TKase NpoKypopa B
cyae ot 06BuHeHMst A. @. KoHn: «O6BUHUTENbHBIV aKT, ONMPatoLLMiA-
CA Ha pas/iyHble [0Ka3aTe/nbCTBa, MeXAY KOTOPbIMU 11aBHOE MeCTo
3aHVMatOT CBUZETENIbCKME MOKAa3aHWs, MOXET OKa3aTbCA JINLLEHHBIM
BCAKOM CW/Ibl, KOrfa 3TV AoKa3aTeNbCTBa Npu pa3paboTke UX CyAOM Ha
nepekpecTHOM A0MNpPoce, NPy 0603PEHUN UX UK NPU 3KCNepTU3e Npes-
CTaHyT COBCEM B [pYroM CBETe, YeM TOT, KOTOPbIV OHW UMeNN B rna-
3ax 06BMHWUTENS, COCTABNABLUErO aKT. [laHHble 06BMHUTENBHOMO aKTa
MOTYT OCTaTbCsi U HETPOHYTBIMMW, HO TO, YTO ByAeT NPUBEAEHO 3aLLiy-
TOI MOACYAUMOTO UM UM CaMUM B CBOE OMpasfaHne, MOXET 10 TaKow

26 Viwanoe B.I. TOCYAapCTBEHHOE 06BVHEHNE B POCCUMIACKOM YTONOBHOM CYA0-
npou3sofcTee. M., 2002. C. 14.
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O. A. baes. H36pannvle pabomol

CTEMEHN MPaBAVBO U3MEHWUTb XXUTENCKUIA 06K NOANeXallero cymy
MOCTYNKa, YCTaHOBMB Ha HEro MHYK TOYKY 3PEHUsA, YTO nooddepoica-
Hue ob8unenus 60 4mo Obl Mo HU CMANO A6IAN0CL Obl Oelcmeuem He
MOALKO BeCyenbbiM, HO U HPABCMEEHHO He0oCcmolinbimy (BblAeNeHO
Hamu — O. B.)*.

57 Konu A.@. Cobp. cou : B8 T. M., 1967. T. 4. C. 139.



JOCYAEBHOE COI'AAIIIEHUE
O COTPYAHUYECTBE:
CPEIN MUDPOB U PUDPOB






JOCYAEBHOE COIVIAIIEHUE O COTPYAHUYECTBE:
CPEAU MU®OB U PUDPOB!

VaeanbHbIX 32aKOHOB B NMPUHLMME He ObIBaeT.

J11060W 3aKOH — HECOBEPLUEHEH, TeM 60Mee Koraa OH, Kak 4acTo y
Hac Cyyaetcs, NPUHUMAeTCa B CreLlke, 6e3 Cepbe3HOro 1 LIMPOKO-
ro 06CyXXJeHNs ero NPOEKToB CO creumanncTammu. OfHako nocrne ero
npuHaTus deaepanibHbiM CobpaHnem 1 yTBepXaeHus Mpe3ngeHTom
CTpaHbl 1 [0 Tex nop, NoKa 3aKkoH AeicTByeT, OH — Ero Bennyectso
3akoH. Mo3ToMy [eiiCTBOBATbL U MaHEBPVPOBATbL B NPaBONPUMEHUTENb-
HOW [eSTeNIbHOCTN MOXHO mosbko MO 3aKOHY.

Tak Hafl0 OTHOCUTLCA U K DefepasibHOMY 3aKOHY 0T 29 nioHa 2009 .
No-141 «O BHECEHMU W3MEHEHWI B YTOMOBHbIA KOAEKC Poccuiickoi
defepaummn 1 YronoBHo-npoLeccyanbHblli Kogeke Poccuiickoli depe-
pauumny», co3aaBLLeMyY, a TOYHeE, Mo HalleMy MHEHWIO, CUCTEMHO odop-
MUBLLEMY NMPaBOBON UHCTUTYT [OCYAEOHbIX COrMaLleHnin 0 COTPYLAHN-
4eCcTBe B YrO/IOBHOM CYOMPOM3BOACTBE.

B T0 e Bpems HeT HY ManeiLLUmnX COMHEHWIA, YTO M0G0V 3aKOH J0/1-
YKEH KPUTUYECKM aHann3MpoBaTbCs U KOMMEHTUPOBATLCA B COOTBET-
CTBYHOLLEN NuTepaType, YTO ABNSETCH CTUMY/IOM €ro COBEPLUEHCTBO-
BaHWSA W — INaBHOE — ONTUMU3ALMMN ero NPUMEHEHUS B MPaKTUYECKOM
[eATeNbHOCTU.

21-22 dexabps 2009 . na baze BopoHeicckozo 20Cy0apCmeeHHO20
YHUeepcumema ovLra npoeeéeHa nepeas nocjie npurAmuil Ha3eaHHo-
20 3dKOHA pecny@zuKaHCKaﬂ HAY4YHO-npaxkmu4ieckas KOH@epeHZ{u}Z, no-
CEAUCHHASL NPOdIeMaM O0CYOeOHBIX CO2NaUenUll 0 cCOmpyOHUYecmae.
06 ocmpome 00cyscOeHuss MO2ym, 8 YACMHOCHIU, CEUOEeMeNbCBEO-
64mbs 0}’Zy6]ll/lK06aHHbl€ mamepuaisl, MHO2cUe U3 KOMoOpsblX UX demopbl
CONPOBOANCOAIOM («BONPOCUMENbHLIMUY nod3azonoskamu. (K npume-

! B nopa3aronoBke MCNOAb30BaHO Ha3BaHWe OfHOVW M3 KHWUF MyTeBbIX 3aMEeTOK
BukTopa KoHeLkoro.
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O. /. baes. H36pannvle pabomol

py: Anexcanopog A. C. «@3-141 npunsam, umo oanvuwe?», Acmagho-
es FO. B. «Komnpomucc unu coenxa?», Tonunvckas E. B. «/{ocyoebroe
coenaulenue 0 cCompyoHudecmeae Ha npumepe MoOeIbHO20 0eld. 6 Ubio
nonwv3y cuem?»)>.

Takas nonbITKa 1 NPeANPUHNMAETCS B HACTOSLLENR paboTe.

O HeobxoanMMOCTM NPaBoro 0hopmIeHNS
WHCTUTYTa A0CYAEOHbIX COrNaLLIeHN 0 COTPYAHMNYECTBE

CHavana npmeegem Havnbonee 3HayMMble, npuHUUnnanbHble W«
CTPYKTYp006pasytoLLme NOMOXKEHUS CO3aHHOI0 NPaBOBOr0 MHCTUTY-
Ta. A OHU, Ha HaLl B3NS, CReayoLLye:

Cmamos 5 YIIK P®. OcHnoenble nonamus, ucnojib3yemole 8 Ha-
cmosuem Kooekce

Ecnu ne ocosopeno unoe, ocHoGHble NOHAMUS, UCHOTb3YEMble 6 HA-
cmosiygem Kooekce, umerom crnedyrowjue snavenus:

<..>

61) O0ocyoebnoe coenawienue 0 COMpyOHUUECMEe — COLAULCHUE
Mencoy CmopoHamu 0OBUHEHUs U 3auumvl, 8 KOMOPOM YKA3AHHbLLE
CIMOPOHBL CO2NACOBBIBAION YCIA0BUSL OMBENICINBEHHOCHIU N0003Desde-
MO0 UNU 0OBUHSEMO20 6 3ABUCUMOCTIU OM €20 OeliCmBUll Nocie 803-
OYoHCOeHUSs Y20N08HO20 Oend Ul NPeObagIeHUs 00BUHEHUSL.

Cmamusn 62 YK P®. Haznauenue nakazanus npu HAaIuUYUu cmaz-
yaruwux 00cmoamenbCmae

<..>

2. B cyuae 3axniouenusi 00cy0eOH020 Co2nauenus 0 compyoruie-
cmee npu HaruduYU CMASYAIOWUX 00CMOosSmenIbCms, NPeoyCMompeHHbIX
nynkmom “u’” wacmu nepsot cmamvu 61 nHacmosiwezo Kooexca, u om-
cymemeauu Omsacuaowux 00CmosimenbCme CpoK Uil pazmep Haka3anHus
He MO2Ym npesvlitamy NoL0SUHbL MAKCUMATBLHO20 CPOKA WU pazmepa
Haubonee cmpoeo2o GUOA HAKA3AHUS, NPeOYyCMOMPEHHO20 COOMBEN-
cmeyioweri cmamoeti Ocobennotl uacmu nacmosugeco Kooexca.

<..>

4. B cnyuae 3akarouenusi 00cy0ebHo20 co2naueHus 0 compyoHuye-
cmee, ecau coomeemcemeyoujel cmamoeti OcobeHHOU Yacmu HAcmo-
sauweeo Kodekca npedycmompenst nodcusHenHoe auuerue c6o000bl Ui
CMEPMHAsL KA3Hb, MU GUObL HAKA3aHUs He npumensiomcs. Tlpu smom

2 Cm.: focynebHoe cornalleHve 0 COTpyAHMYeCTBe (MPaBoBble Y KPUMUHAINC-
Tuyeckune npobnemsl) / nog pea. O. . baesa. BopoHex, 2010.
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Jlocyoebroe coznawenue o compyoHuuecmse...

CPOK WU pazmep HAKA3AHUsL He MO2YI NPesblams 08X mpemei MaK-
CUMAILHO20 CPOKA UIU pazmepa Hauboiiee cmpo2o2o Uudd HAKA3aHUS
6 6uode JUUeHUsE c80000bl, NPeOYCMOMPEHHO2O COOMBENMCMEYIoUlell
cmamuweti Ocobennoti uacmu Hacmosuieco Kooexca.

Jornyecku nepsblIii BOMPOC, N0 KOTOPOMY B KOHTEKCTE 0003HaYeH-
HOI B HAMMEHOBaHWWN JaHHON paboTbl NPo6neMbl CresyeT chopmMmpo-
BaTb CBOE MHEHME: HY>KHO /1 ObIfI0 BOOOLLIE NMPUHATME 3TOMO 3aKOHa?
VIHbIMK crnioBamu, B YeM €ro LiefIeBoe MpefHasHaueHue, 1 Kak peanm-
3aLms 3TOro NPaBOBOro0 MeXaHW3ma CKaXeTcs Ha 0becneyeHnm npas v
38KOHHbIX NHTEPECOB /nL, B TOM UM MHOM KayeCTBe BOB/IEKAEMbIX B
Yro/I0BHOE CY0NPOU3BOACTBO, NOYYEHWUI NPaBAMBOIA MH(OPMaLMK O
NPecTynsieHnn 1 N1Lax, ero CoBepLUNBLLNX W, CNef0BaTe/IbHO, Ha ero
3PPEKTUBHOCTU 1 0O6LEKTUBHOCTY B LIE/IOM?

[leno B TOM, YTO CYLLUHOCTb GOMbLUMHCTBA KPUTUYECKMX My6mKa-
LLMiA 0 LOCYAe6HbIX COrnalleHnsX 0 COTPYAHUYECTBe (& BHeCEHHble Pe-
fepasibHbIM 3aKOHOM OT 29 mioHs 2009 T. M3MEeHEHUS B YTrON0BHOE U
YrO/IOBHO-MPOLeCCya/ibHOe 3aKOHOLATENIbCTBO, KaK, MOXET ObITb, HU-
Kakue Jpyruve fatoT /19 3TOro 06LLMPHbIE 0CHOBaHWA) MOXHO, flymaeT-
€A, CBECTU K BOMPOCY: MOYEMY 1 3a4eM [JaHHbIA UIHCTUTYT Obl CO3aaH?
«3a4em e, — 3afaBasl BOMPOC Npu 06CyXKAeHNM 3aKOHOMNPOEKTa O [10-
CyAe6HbIX cornalleHmax o coTpyaHuyectse B. UI. VInOXuH, — NOMUTbCS
B OTKPbITYHO ABEPL?»3 3TO HYXXKHO «B LIENSAX PacKpbITMS U paccnefoBa-
HUA «3aKa3HbIX» YOUINCTB, (haKTOB 6aHAUTU3MA, HAPKOMPECTYMNIEHW,
KOPPYMNLMOHHBIX MPOSBNEHW» — Pa3bACHANOCh B MOACHUTENBHOW 3a-
MUCKe K 3TOMY 3aKOHOMPOEKTY. 10 MHEHWIO ee aBTOPOB, «4pe3BblYaliHO
BaXKHO MpPeAoCTaB/ATL MPaBOOXPaHUTE/bHLIM OpraHaM BO3MOXHOCTb
MpVB/EKaTb K COTPYAHWYECTBY WL, COCTOALMX B OPraH130BaHHbIX
rpynnax u npecTynHbIX COO6LLeCTBax, NPy yCNOBUM 3HAYMTENILHOIO
COKpaLLeHNs TakMM NnLaM YrofioBHOro HakasaHus 1 pacnpocTpaHe-
HUSA Ha HAX Mep rocyfapCTBEHHOIA 3aLLMTbl NOTEPreBLUNX, CBUAETeNe
Y VHbIX Y4aCTHWKOB YrO0BHOIO CYAO0MPOV3BOACTBA»”.

8 Umoxun B. 3a4eM NOMUTLCA B OTKPbITYHO ABepb? // Poccuiickas degepauys
cerogHs. 2008. Ne 4. C. 6.

“4ToscHNTeNbHasA 3anncka K NpoekTy deaepanbHOro 3akoHa «O BHECEHU 13Me-
HEHWIA B YTONOBHbI Koaekc Poccuiickoilt defepalyn 1 YronoBHO-NpoLeccyasib-
HblIli Kofeke Poccuiickoin depepauum» (0 BBEAEHNM 0CO60r0 NMOPsAKa BbIHECEHNS
Cyfe6HOro peLLeHns NMpY 3aKMOYeHNN 1OCYAEOHOr0 COrMalleHns 0 COTpYAHMYe-
ctBe). URL: http://www.duma.gov.ru/faces/lawsearch/gointer.jsp?c=485937-4
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Hawm B Lie/loM BeCbMa MMMOHUPYET 3TOT NOAX0A, 6e3 XaHXXecTBa yuu-
ThIBAOLWMIA peann KPUMUHaNbHOW M NPaBONPUMEHUTENbHOW Npak-
TUKKW. T10 Hawemy Y6eXaeHWI0, Nyulle HeCOBEPLUEHHbIN 3aKOH — ero
MOXXHO COBEpLLEHCTBOBATb, Y/yuLlaTb N0 Mepe HaKoMIeHUs NPaKTUKK
ero NpYMeHeHUs, YeM OTCYTCTBME 3aKOHa, BBOAALLErO B OnpejeneH-
Hble paMKN HeO6XOAMMOE 1 [ONYyCTUMOE YCMOTPEHWE (CNeiCcTBEHHOE,
NPOKYPOPCKOE, CYAeiiCKOe) Ha NPUHSATME CTO/b 3HAYMMOIO PeLLeHus,
KaK 3aK/1toueHne AocyaebHOro cornalleHms o COTPYAHUYECTBE, U CO-
34aK0LLEro HeKMiA NPaBoli MeXaHn3M ero peanusaLmu.

[lymaeTcs, 4To B ;JaHHOM KOHTEKCTe C/ieflyeT roBOPUTb O HEO6X0AM-
MOCTW NOBbILIEHNS 3PEKTUBHOCTN 6OPLOLI HE TO/BKO C Pa3INUHbIMM
(hopmamyt opraHnM30BaHHOW, HO W C SIOOLIMU UHLIMW BUAAMMW YTON0B-
HO-MPaBOBOro (heHOMeHa rpynmnoBoi NPeCTyNHOCTU. HeT COMHEHMIA B
TOM, YTO NPWU paccnefoBaHUM U Cyae6HOM PacCMOTPEHMM YTONOBHbIX
[eN 0 NPecTyn/ieHNAX AaHHON KaTeropuvi OCHOBHYHO C/IOXKHOCTb Mpes-
CTaB/ISeT YCTAHOB/EHWE BCEro COCTaBa NPeCTyMnHOM rpynnbl, M306/u-
YeHMe BCEX ee YHaCTHUKOB, AntdepeHLmaLmm pon KaxLoro U3 H1X B
COBEPLUEHMN KOHKPETHOr0 npecTynneHms. Mpu 3Tom ntobomy creyu-
anncTy B 06/1aCTK YrOIOBHOW HOCTULIM U3BECTHO, YTO HanMbO0/bLLYHO
3HAYMMOCTb W MOBbILLEHHYH CNIOXKHOCTb NPEACTaBNAET N306NYEHNE,
TaK Ha3blBaeMbIX, MHTENIEKTYabHbIX COy4aCTHWKOB (OpraH13aTopos,
noAcTpekarenieid, NOCOGHNKOB) NPeCTynieHns. VIHbIMK crioBamu, nnL,
KOTOpble CamMW HEMOCPEACTBEHHOIO y4acTus B peanmsauuy npecTyn-
HOrO aKTa He MPUHMUMaN, W, COOTBETCTBEHHO, HE OCTaBW/IW MaTepu-
aNlbHbIX Ce0B Ha MeCTe NPOUCLLECTBUA U He «3areyar/ieNncb» B na-
MSATV NOTEPNEBLUMX M O4EBMALLEB COBEPLLEHHOMO NPECTYMHOIO 3KCLec-
ca. bygem peanmctamu: 6e3 NokasaHuii 0 HUX ApYrnx COy4acTHUKOB,
YK€ M306/IMUYEHHbIX B MPUYACTHOCTM K COBEPLUEHWNIO pacc/iefyeMoro
NpecTyn/eHns (a NOTOMY MO TeM WM WHbIM NPUYMHAM CHUATAIOLLMX
HeobXxo4uMbIM A1 cebs AaTb Takue MOKasaHUsA) WKW TEM WU UHbIM
06pa3oM «MNPOCTUMYNNPOBAHHbLIX» K COTPYAHUYECTBY C OpraHamy u
NLAMK, OCYLLLECTBASAOLLMMMN YTONOBHOE NPEeCcnefoBaHNE, 3TO NPaKTy-
YeCKM HEBO3MOXHO.

Henb3a He yunTbIBaTb 1 3KOHOMUYECKYHO COCTaB/IAOLLYHO YrO/OB-
HOrO Cy40MNpPOMN3BOACTBA: 3TO — BECbMa 3aTpaTHas cpepa npasonprimMe-
HWUTENbHOW ¥ yNpaBieHYeCKoW AeATeNbHOCTM. W, XOTS 13BeCTHas aK-
cvoMa 0 TOM, YTO felleBast KOCTMLMS AOPOro 06X0AMTCS rocyaapcTay,
Heocrnopuma, NyTy yaeLleBneHns Cy0NpOM3BOACTBA 3a CHET, B MEPBYHO
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oyepeab, AndhdepeHUmaLmmn ero npoLeccyanbHbIX PopM NOCPeacTBOM
BBEJEHUA MHCTUTYTA «CAENO0K C 06BMHAEMbIM» — MPaKTUKa MUPOBas,
npucyLLas CTULUM 60NbLUINHCTBA LMBUIN30BaHHbIX CTPaH.

Hem neobxooumocmu ewe pas npugooums ceéedenusi u Cmamucmu-
yeckue Oanmvie (OHU HEOOHOKPAMHO NPUBOOUNUCH 8 aumepamype) O
MOM, 4MO «COENKU ¢ NPasocyouem» WUpoKo pacnpocmpaHeHsl 8 cy-
donpouzeoocmeenrnou npakmuxe CILIA, Kanaowl, Beruxoopumanuu,
Dpanyuu u psioa opyaux 3apyoexcrvlx cmpan. Ipuvuem 6 Hux He MmoibKo
HE CKpbvleaemcs SIKOHOMUYeCcKas momueayus OaHHO20 UHCcmumymada, HO
U CKPYNYIE3HO NOOCYUMBLEACNICSL IKOHOMUYECKUL d(hghexm e2o peanu-
3ayuu.

He cocTaBnseT UCKMOYEHNS U COBPEMEHHOE OTeYeCTBEHHOE Yro-
NOBHO-MPOLLECCYya/lbHOE MPaBO M COOTBETCTBYHOLLEE eMy 3aKOHOAa-
TeNbCTBO. Tak, co3gaHHbIn B 2001 . MHCTUTYT 0COB0ro NopsifAka nNpu-
HATWS CyAeOHOro peLLeHns Npy cornacum 06BUHAEMOrO C NPeLbsB/IeH-
HbIM eMy O6BMHEHMEM O MPECTYM/eHNsX, Haka3aHVe 3a KOTopble He
MpeBbILIaeT NATU NET NIMLLEHNS CBOOOADbI, 38 KpaTKoe BPeMs HarfsgAHO
nokasan LenecoobpasHoCTb U 3eKTMBHOCTL Takoro criocoba ype-
LLIEBNIEHNS CTOMMOCTM Cyf,e6HOro NMPOn3BOLCTBA MO YTOIOBHLIM e/1aMm.
DT0 NO3BOMINIIO YXKe Yepe3 HecKosbko feT (B 2003 1) pacnpocTpaHuTb
ero JencTBre U Ha NPeCTYM/IeHNs, HaKa3aHye 3a COBEpLLEHNE KOTOPbIX
He NpPeBbILWAET AECATU NET NNLLEHNS CBOOOABI®.

HeT COMHeHUIA, 4TO Y MHCTUTYT A0CYAe6HbIX COrMaLlleHmnin 0 coTpya-
HMYeCTBe B OMNpeeNieHHON, HO He B MeHbLLIER (eCni He GONbLLE) Mepe,
yeM «OCOObIA MOPSAOK MPUHATUS CYAEOHOro peLleHus», npecneayet
3TY Xe Lie/b — CHKEHME «3KOHOMMYECKOM eMKOCTU» (TaK Ha3blBaeMOM
«MPOLECCYaNbHO 3KOHOMUU»), HO B 3TOM C/lyyae He TOMbKO CyAebHO
[esTeNbHOCTY Kak TakoBOM, HO U elle 6oniee TPYAOEMKOro W 3aTpar-
HOro npoLecca NpeABapuTeNIbHOTO pacc/efoBaHNA HaMbonee CrIoXKHbIX
rpynnoBbIX NPeCTYNIeHNIA, B NEPBYIO O4epesp, Kak Cka3aHo, CoBepLUa-
eMbIX OpraHvW30BaHHbIMY NMPECTYMHbIMK rpynnaMm 1 coobLLecTBamm.

VIMeHHO 3TV ngen (YTO HaM NPeLCcTaBnAeTCA COBEPLUEHHO OYeBUA-
HbIM) 3a/10)KEHbI KaK B CAMO CO/lepXKaHuie, Tak 1 B 0OCHOBY BO3MOXXHOCTM
3aK/THOUEHNS € NOJ03peBaeMbIM 1 06BMHSAEMbIM LOCYAE6HOTO cornatue-

5 CmM.: [yoopoe T. /1. Ocobblil NOPSA0K CyAebHOro pa3éuparenbcTea npu corna-
CUKM 0BBMHAEMOrO C NPeAbABIEHHBIM 06BUHEHMEM KakK crnocob anddepeHumalmm
YrOM0BHO-MPOLecCyanbHOM (hopMbl: aBToped. AWC ... KaHf. HopuA. Hayk. Bopo-
Hex, 2010.
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HWS, KOTOPOE BOMPEKM PacnpoCTPaHeHHOMY MHEHUIO, Mbl OTHIOfb He
CK/IOHbI PaCLiEHMBATb KaK «CAENKY C MPaBOCyAMeM».

JTO cornatleHune, yMaeTCa HaM, — «coenkay He ¢ npagocyouem, a ¢
JUYAMU U OP2AHAMU, OCYUeCMBIAIOWUMY Y20T08HOE Npeciledosanue, 8
KOHEYHOM cueme — C NPOKYPOPOM, HAO3UPAOWUM 3a CODNI00eHUeM 3a-
KOHHOCMU 8 00CYOEOHOM NPOU3B00CHEe N0 KOHKPENMHOM) Y20I08HOMY
oeny. MpaBocyane — AesaTeNnbHOCTb He3aBUCKMas M CamMOCTOATeNbHaS,
rapaHTMpOBaTb, YTO Cyf B NO6OM C/lyyae No CBOEMY Ha TO YCMOTpe-
HWIO NMONTHOCTbLIO BOCTMPUMET W YUTET NP paspeLLeHnn aena focyae6-
HO€E COol/lalleHne o0 CoOTpyaHn4ecTBe, 3aK/OUUBLLINIA €r0 C noaospesa-
eMbIM/0BBMHSIEMBIM MPOKYPOP HE MOXET. VIHOe f1eNno, ecin Cyf couTeT
— NoAYepPKHEM BHOBb — M0 CBOEMY YCMOTPEHMUIO, UTO NOACY/ANMbIM NON-
HOCTbH BbIMNO/HEHbI YC/10BUA 3TOI0 cornalleHna, 1o npu HasHa4yeHUmn
OCY>XaeMOMY HaKa3aHWs OH OyaeT 06s3aH PyKOBOACTBOBATLCS, KaK U
BO BCEX MHbIX Cny4vaax, yrosioBHbIM 3aKOHOM, B YaCTHOCTW, NMPUBEAEH-
HbIMW BblILLIE MONOXEHNAMM CT. 62 YK.

Mepexoas K HemocpeaCcTBEHHOMY aHanM3y paccMaTpyMBaeMoro npa-
BOBOIO MHCTUTYTa, HEOBXOAMMO B MEPBYHO Ouepeflb 06PaTUTLCS K OC-
HOBHOMY €ro OfepaLyoOHHOMY MOHATMIO. DTO MpPeAonpeaeNieHo TeM,
yto Ntoboe Hay4yHO€E WCCneaoBaHme Kakoro-nmo6o ABNEeHUA, 0COOEHHO
couManbHOTO /UM CoLMabHO-NPaBOBOTO, — 3TO, B MEPBYH OYepPesb,
NOHATUA, UX COAEPXKaHNE U KJ'IaCCI/I(*JI/IKaLl'VIFI. B [aHHOM CJ/ty4ae TaKo-
BbIM MNMOHATUEM ABMAAETCA ONpeneneHne ,qocy,u,e6Horo cornawleHunsa o co-
TPYAHWMYECTBE, NOJ, KOTOPbIM, HANOMHUM, CleayeT NMOHUMATb «COrNa-
LLIEHNE MEeX Y CTOPOHaMM 06BUHEHMSA U 3aLLWTbI, B KOTOPOM YKa3aHHble
CTOPOHbI COrnacoBblBakOT YCNOBNA OTBETCTBEHHOCTW NMOAO3PEBAEMOrO
1y 06BUHSEMOTO B 3aBUCUMOCTY OT ero AencTauii nocne Bo3oyxaeHuns
YrO/I0BHOTO fiefia U NpegbasneHns 06BuHeHns» (n. 61 ct. 5 YTIK).

Jluwv Hexoul 1uxopadouHoll 3aKOHOOAMENbHOU CREWKOU U Henpo-
Geccuonanuzmom, 8UOUMO, 0OBACHAEMCA MO, YMO OAHHOe NOHAmMuUe
BKIHOYEHO 8 YKAZAHHYIO CIAMbIO He 8 ANPAasUmMHOM NOPAOKe Nepeyuc-
JleHUst OCHOBHbIX nousamut, ucnoavzyemvix 6 YIIK (kax s3mo 0o cux nop
0CYUecmsasanocs npu OONOIHEHUU ee HO8bIMU ONPeQeleHUaAMU), a NPu-
8€0€eHO 8 KOHYe IMO20 NepeyHs.

Kak BUauM, laHHas AeUHMLIMA He onpeaenseT (4To, Ha Hall B3rNsy,
SIBNSIETCA e€e CYLLECTBEHHbIM HEJOCTATKOM) CyTb [eliCTBIIA Noa03peBa-
emMOoro/06BI1HSEMOr0, KOTOPbIe OH I0/MKEH NPeANPUHATbL, YTOObI UMETb
BO3MOXHOCTb 3aK/IK04MTb CO CTOPOHOM 06BMHEHWS COralleHne o co-
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TpyaHuyecTBe. OfHaKO 3TO YTOUHAETCH B APYrMX CTATbAX YrONOBHOMO
1 YTrON0BHO-MPOLLECCYa/IbHOr0 3aKOHa, (hOPMUPYIOLLMX MHCTUTYT LOCY-
[e6HbIX cornatleHunii 0 coTpyaHuyecTse. Tak, N. «u» Y. 1 cT. 61 YK P®
B HaCToslLLee BPeMs MpU3HAeT CMAryatoLyM HakasaHve 06CToATe b-
CTBOM $IBKY «C MOBWHHOM, aKTVBHOE CMOCO6CTBOBaHME PAaCcKPbITUIO u
paccredosanuio NPECTYNNEHNUSA, U300/IMYEHVIO u yeoro6HoMY npecie-
O0osanuio LPYrnx cOy4aCTHUKOB MPEeCTYM/eHNS, PO3bICKY UMYLLECTBa,
[06bITOro B pe3ynbrare NpecTynneHns» (KypcuUBOM BblAeneHb! 4OMos-
HEHWS, BHECEHHbIE B paHee AeiCTBYHOLLYIO pefakumto aTon cTatbm YK
P®; nanee ana kpatkoctn — YK).

ATn e TpeboBaHMA K M0A03peBaeMoMy/06BUHAEMOMY, MO CYTH,
BocnpomnsBoaaTcs B ¢T. 317.1 YTIK, pernameHTVpyHoLLIE NOpsaaoK 3a-
SIB/IEHWS XOAaTancTBa 0 3aK/HUYEHUM COrNaLleHns, KOTOPOe OH BrpaBe
3asBUTb «C MOMEHTa Ha4asia Yro/ioBHOro npecnefoBaHns ao 06base-
HWS 06 OKOHYaHWW NPeLBapUTeNIbHOMO CMELCTBUA»: « B amom xooamaii-
cmee nooo3pesaemulil Uil 00BUHAEMbIU YKA3bleaem, KaKue Oelicmeus
OH 0053yemcst cosepuiums 8 Yesx co0elucmsusl CiedCmeuro 8 pacKpbl-
muu u paCCﬂedoeaHuu npecmynjeHusl, uz00UYeHUU U Y20JI06HOM npe-
C1e008AHUL OPY2UX COYUACTNIHUKOG NPECIYNIIEHUs, PO3bICKE UMYULeC-
6a, 000bIMO20 8 pe3yIbmame NPecmynieHUsY».

W 3pecb xoTenoch 6bl cpasy pasBeHYaTb MU O TOM, YTO paHee
«CAENKW» C NNLAaMK, NMOLO3PEBaEMbIMU U OOBUHAEMbIMI B COBEP-
LUEHUN NPECTYNNEHWIA, He ObIN N3BECTHbI 0TEYeCTBEHHOMY YrO/0B-
HOMY W Yron0BHO-MPOLECCyasibHOMY 3aKOHOZaTensbCTBy. Uem, Kak He
BbIpaXXeHWEM BO3MOXHOCTU TaKUX CAENOK, ABMSETCA 3HauuTeNbHas
4acTb NPUMEYAHWI K OTAeNbHbIM cTaTbdM OC06eHHOIN YacTn YK P®?
K npvmepy, npvmeyaHue K CT. 222 YK npefycmarpusaeT 0CBOO0XKe-
HUWe OT YroN0BHOM OTBETCTBEHHOCTM 1MLA, LOOPOBOLHO CAABLLErO Or-
HEeCTpesibHOe OpYXXMe 1 Apyrue yKasaHHbIe B 3TOI CTaTbe NpeameThbl.

B aTux cuTyaumax, Kak Mbl MOHMMAeM, M0 MHEHWIO 3aKOHOoAaTens,
paHee CoBepLUEHHbIe NPOTUBOMNPaBHbIE AEACTBUA AaHHbIX UL, TEPAIOT
CBOH 06LLECTBEHHYHO OMACHOCTb, U MOTOMY OHU MOTYT ObITb 0CBOOOX-
[€eHbl OT Yro/I0BHOM OTBETCTBEHHOCTU 3a UX COBepLUeHne. OHaKO Ham
[YMaeTCs, YTo 3TN NPeLNUCcCaHNs 3aKoHa UMEKOT 1 YMCTO MPaKCeooru-
YEeCKY'0, NnparmMaTuyecKyo HamnpasneHHOCTb, UCK/IYatoLWy Heobxo-
OMMOCTb TPYAOEMKON U, CKaXXEM MPAMO, He BCeraa yCnewHom paboThbl
COTPYAHVKOB NPaBOOXPaHUTE/bHbIX OPraHoB MO 0BHaPY)KEHUIO 3TUX
06BLEKTOB 1 MX NPUHYANTENILHOMY U3bATUHO.
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TaKol e, «CTUMYMPYHOLLNIA» XapakTep (a No CyTK, XapakTep He-
KOV «CLeNKN», 3aKN0UYaeMOi rNaBHbIM 06pa3om Mo nparmMaTuyeckum
MpUYMHAM) HOCUT CrieflytoLee nosoxkeHve 4. 5 cT. 182 YTIK: «fo Ha-
yasia 0bbiCKa CnefosaTenb MnpegsiaraeT JOOPOBO/LHO BbiAaTh MOf/Ie-
Xalpe U3bATUIO NpegMeTbl, JOKYMEHTbI U LLeHHOCTUW, KOTOpble MOTYT
MNMETb 3HaYeHve /19 YronoBHOro fena. Ecnv oHW BblfaHbl 406POBO/Ib-
HO ¥ HET OCHOBaHWIA ONacaTbCcs UX COKPbLITUSA, TO C/iefoBaTeslb Brpase
He NPOU3BOAUTL 0ObICK».

Xapakrep «CLefikn» HOCUT ¥ npumeyaHue K cT. 275 YK (rocygapc-
TBEHHas U3MeHa), eCTBYEe KOTOPOV pacnpoCTpaHAeTCs Ha Takue npe-
CTYM/IEHNSA NPOTUB OCHOB KOHCTUTYLMOHHOIO CTPOS 1 6e30MacHOCTU
rocyfapcTsa, Kak LUMMOHaX (CT. 276) 1 HaCUNbCTBEHHbIN 3axBaT Bac-
TV UM HaCUbCTBEHHOE yaepXkaHue BnacTu (CT. 278). AHanorn4Hole
Mo CBOEMY CMbIC/Y MOSIOKEHNA COAEPXKaTCs B NprmMedaHusx K cT. 205
(TeppopucTNYECKKiA akT), 205-1 (CoaencTBMe TepPPOPUCTUYECKON Aesi-
TeflbHOCTK), 206 (3axBaT 3a/10KHNKA) U K pAgy Apyrux Hopm OcobeH-
Holi vacTn YK.

XapaKkTtep [LocyneGHOro cornalleHns 0 COTPYAHWUYECTBE HOCUT U
npvmeyaHue K cT. 210 YK, 4To HanpAMyro OTPaXKEHO B ee Cofepyka-
HUU: «J11L0, [OBPOBOBLHO NPEKpaTUBLLIEE YYacTM1e B MPECTYNHOM CO-
obuiecTBe (NPeCTyMHON opraHu3aumn) Ny BXOAsLLEM B Hero (Hee)
CTPYKTYPHOM NOApa3AeneHn Moo 0ObefVHEHUN OpraHv3aTopos,
PYKOBOAWTENEN UMW MHBIX NPeACTaBUTENeli OpPraHn30BaHHbIX rpymnn 1
aKTMBHO Croco6CTBOBaBLLIEE PACKPBITUIO WY NMPECEYEHNIO 3TOTO npe-
CTYMN/IEHNS, OCBOBOXAETCA OT YrO/IOBHOM OTBETCTBEHHOCTU, €C/IN B
ero eicTBUsAX He COAEPXXMTCA MHOMO cocTaBa NPEeCTYNIEHUS».

Hunuyem MHbIM Kak, B CyLIHOCTW, AOCYAEOHbIM COrMaLleHem o Co-
TPYLHWYECTBE ABNSETCA (DOPMY/IMPOBKA MpUMeYaHus K cT. 228 YK:
«Jlnyo, coBepLUMBLUEE NPECTYM/IEHWe, NPesyCMOTPEHHOE HACTOALLEl
cTarbeid, LO6POBO/bHO CAaBLLEE HAPKOTUYECKME CPeaCTBa, NMCUXOTPOr-
Hble BELLeCTBa WM UX aHaNoru N akmuero cnocobcmeosasuiee pac-
Kpblmuro uiu npeceveHuro npecmynﬂeﬁuﬁ, C6A3AHHbIX C HE3AKOHHbIM
060p0m0]\/l HAPpKOMU4YeCKux cpeacme, NCUXomponrsvlx eewiecnts uiu ux
AaAHAl02086, U30OIUYEHUIO JUY, ux cosepulusiiux, 06Hapy9fC€HlH0 umyuje-
cmea, 006b1mo20 npecmynuvim nymem, 0CBOOOXAAETCA OT Yro/0BHOM
OTBETCTBEHHOCTM 3a JaHHOe MpecTynieHne (Kypcus Haw. — O. B.)».
Kak BayM, peyb MAET 0 CNoCO6CTBOBAHMMW PaCKPbITUIO U NPECeYeHNnto
1 N306/IMYEHMNIO LPYTNX COYHACTHUKOB He TOMIbKO (M He CTONbKO) pac-
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cnedyemozo npecmyniienusi (KaK PackpblBaeT CYLHOCTb A0CYAe6HOro
corfalleHms o cotTpyaHuyectse y. 2 cT. 317-1 YTIK), HO n opyeux npe-
cmynaenuii, CBSI3aHHbIX C HE3aKOHHbIM 060POTOM HAPKOTUYECKMX W
MNCUXOTPOMHbLIX CPEACTB N BELLECTB.

B cBA3K € 3TMM BHOBb 06paTUM BHUMaHWE Ha TO, 4To 4. 2 cT. 317.1
YTK roBopuT 0 COTPYAHWUYECTBE NNLLb B LIENSX U306/IMUEHUS U YTO-
NOBHOIO NPecnefoBaHNs Apyrmx cOy4aCcTHUKOB NpecTynneHus. OaHa-
Ko yxxe n. 3 4. 1 cT. 317.5 YTIK 0653bIBaeT NPOKypopa npui BHECEHUN
1M NpefcTaBneHnst 06 0coboM nopsake NpoBefeHNs cyaebHoro 3ace-
AaHna ¢ 1UoM, B OTHOLLEHN KOTOPOIro TakKoe CorlalleHne 3aKno4e-
HO, YKa3blBaTb (B UmMCne ApYrux o6CTOATENbCTB) «npecmynienus uiu
VeollosHble Oeld, OOHAPYI’CEeHHbIe UIU B030YHCOeHHble 8 pe3yibmame
compyoHu4ecmsa ¢ 008UHACMbIMY.

Tak, A. I1. Peioicakoe nonazaem, 4mo 30€Cb «Mbl UMeeM 0el0 He C
NPUHYURUATLHOU RO3UYUEl 3aKOHOOAMmeEsl, A C HeCOBEPULEHCINEOM U3-
bpannotl um gopmynuposkuy. «HMnave, — 6epHo 3ameudaen OH, — Mbl
PpUCKyem nocmasums nooo3pesaemozo (008UHAEM020) 6 maKoe noao-
Jrcenue, koeoa emy Oyoem 6ble00HO 02080pUMb cebsl, YmMoObL YUCTUNMb-
Csl COYHACMHUKOM NPEeCHyNieHUs U UMemb 803MONCHOCHb 3AKTIOUUMb
¢ NPOKYpopom 0ocyoedHoe coenauieHue o compyorudecmae. Bpso nu
9MO20 X0men 3aKoHooamenby °.

ﬂ,aHHOG MNONOXXeHne NpeacTaBndAeTCA HaM HE TOJ/IbKO BECbMa pa3yM-
HbIM, HO U COAEPXXaTeNlbHO NPUHLMMNANbHBIM. 1o nawemy ybexcoe-
HUIO, BbIABIIEHHOE NPOMUBopeyue ciedyem ¢ camoe onudcaiiuiee spems
yempanums NPY Ja/bHeLWeM CoBepLIEHCTBOBaHUM NPaBOBOrO Mexa-
HU3Ma 3aK/IHUeHNs [0CYAeOHbIX COrNalleHnin 0 coTpyaHMyecTBe (a B
TOM, YTO B 3TOM €CTb [a/ibHeliLLIast HE0GX0AUMOCTb, COMHEHWIA ObITb He
MOXET), npuseds cm. 317.1 6 coomeemcmeue co cm. 317. 5 VIIK.

KcTaTtu ckasarb, U3 OI'Iy6]'IVIKOBaHHbIX mMaTepuanos HebONbLLOM ewe
MPaKTUKN 3aKNOYeHUs 10CYAe6HbIX COrNalleHuidi 0 COTPYAHUYECTBe
(nanee gns kpatkocT — ACoC) BMAHO, UTO AENCTBUTENLHO B Pe3y/b-
TaTe UX peanu3auum He TONMbKO YCMELLHO W pauyoHaibHO paccneayeT-
CA NPecTynneHne, B COBEPLLUEHNN KOTOPOro NPpUHUMaIo yvactue nnuo,
C KOTOPbIM Tako€ cornalleHne 3akn4vasiocb, HO BO MHOIMX C/tyYasx

¢ Poioicaroe A. I1. KoOMMmeHTapuii ®eaepanbHOro 3akoHa ot 29 mioHs 2009 roga
Ne 141-d3 «O BHeCEHWW M3MEHEHMIA B YTONOBHbIV Koaekc Poccumiickoin depepa-
LMK 1 YTonoBHO-NpoLeccyanbHbli Kogeke Poccuiickoin deaepaumm». JocTyn m3
CrnpaB-npaBoBoii cucTembl «KoHCYNbTaHTIIAKOC.
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PACKPbIBAOTCA U paccneyroTcs UHbIE NPECTYMN/EHNUS, B TOM YMC/E U
paHee NaTeHTHLIE.

Haunbonee ApKUM 1 pacnpocTpaHeHHbIM B MPaKTVKe NPYMEPOM YdKe
13AaBHa OMOCPeA0BaHHOI B YrO/IOBHOM 3aKOHE «C[eNKW», HECOMHEH-
HO, ABAAETCA MnpeanuncaHne 06 OCBO60)K,D.EHVIVI oT er]'IOBHOVI OTBET-
CTBEHHOCTW /LA, KOTOPOe [06POBOMLHO COOBLUMIO O Jade B3ATKU
nin B OTHOLUEHMN KOTOPOro MMesIo MeCTO BbIMOraTesibCTBO B3ATKN'.
N 310 paneko He OT «a06pocepaeunsi» 3akoHa, Hef0OLEHMBAIOLLErO
OMacCHOCTb HEe TOJIbKO NOny4yeHuda, HO N Aadn B3ATOK. Y Hac HeT Hu
Mas1eiLLIEr0 COMHEHUS, YTO TaKoe 3aKOHOZATENbHOE NPeAnCcaHne yun-
TbIBasI0 (M YUNTBLIBAET) Peaniin CIOKHOCTEN BbISIBNIEHWS U pacc/iefoBa-
HUA B3ATOYHMNYECTBA. O‘-IEBI/I,U,HO, yto 6e3 nokaszaHwuii B3ATKOAATENA B
GO/MbLUMHCTBE CUTYyaLMii N306MYeHNe B3ATKONOMyYaTeNs npakTuyec-
K HEBO3MOXHO, a TakMe nokasaHna OT HEro MoryT ObITb MoMy4YeHsbl,
KaK NpaBw/io, NNLLIb B TOM C/lyuae, eCim 3TOMY fnLy GyaeT rapaHTupo-
BaH UMMYHUTET OT er!'IOBHOI7I OTBETCTBEHHOCTWN 3a Aayy B3ATKU (KOM-
MepyecKoro nogkyna)é.

Tenoenyus kK LOOOOHBIM 3AKOHOOAMENLHBIM KOMNPOMUCCAM (cOe-
Kam) no maxum momusam 0ocmamoyno ycmouuusa. Tax, @edepanv-
Holm 3akonom om 17 uions 2010 2. cm. 184 VK 6vira oononuena npu-
Meyauuem, 8 cOOmeemcmeuy ¢ KOMopviM AUYo, YHUHUsuiee NoOKyn
VUACMHUKO8 U OP2AHU3AOPO8 NPODECCUOHAIbLHBIX CNOPMUBHBIX CO-
PEBHOBAHULL U 3PENUUHBIX KOMMEPUECKUX KOHKYPCO8, 0Cc8000coaen-
€5 Om Y20108HOU OMEEMCMBEHHOCU NO MeM JHce OCHOBAHUAM, YMO
u Yo, oaguiee 63amky. «llpesxcusss cmamos 184 VK P® ¢haxmuuec-
KU He NPUMEHAEMCs 6 HeMAIol Cmenenu U3-3a O0A3HU CNOPMCMEHOS,
mpenepos u cyoeti cCompyoHu4ams ¢ NPasooOXpaHumenlbHbLMU Opeana-
MU N0 9MOU CLONCHOU Kame2opuu 0ely, — 00bACHUL 21aA8a OYMCKO20
Komumema no ¢uskynomype u cnopmy Anmon Cuxapynuose momussi
NPUHSIMUSL DMO20 3AKOHA’.

Bonee TOro, B psifie C/ly4aeB YrofoBHbI 3aKOH NPAMO NpeaycMaTpu-
BaeT NPUOPUTET OXPaHbl MHTEPECOB NOCTPAAABLUMX OT MPECTYNIeHWiA

7 AHanoruyHoe MoMOXeHVe, KakK M3BECTHO, COAEPXUTCS U B MPUMEYaHUN K
cT. 204 YK, onocpeaytoLLein KoMMepyecKuii Nogkyn.

8 VickntoyeHns B 3TOM, lymMaeTcs, MPeSCTaBsAoT BeCbMa pefKue CUTyaLumn Bbl-
SIB/IEHNS B3ATOUHNYECTBA B Pe3y/bTaTe MHOTOXO0BOW», ANNTENbHON U COXKHOW
0MnepaTyBHO-PO3bICKHON AeATENbHOCTH.

° Poc. raseta. 2010. 21 nioHs.
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nepeq yronoBHOM OTBETCTBEHHOCTbIO nocsirateneii. Hambonee spkum
NpMMepoM 3TOro, LlyMaeTcs, ABNSETCA npumeyaHue K CT. 126 YK «[1o-
XMLLEHVE YeNnoBeKa», B COOTBETCTBMM C KOTOPbIM «/INLL0, [LOBPOBO/Ib-
HO 0CBO6O/MBLLEE MOXMLLEHHOTO, 0CBOGOXAAETCA OT Yro/I0BHON OT-
BETCTBEHHOCTM, €C/IN B €ro AeCTBMAX He COAEPXKMUTCSA MHOMO CoCTaBa
npectynneHus». U ato, — onaTth e, He OT «A4006pocepaeUns» 3aKoHa,
370 YYeT peasibHOCTU HACTYMN/IEHNA B Pe3yNbTaTe NOXULLEeHUs YeNoBeka
KpaiiHe TSXXKUX MOCNeACTBUIA 419 NOTEPReBLUero, No CyTn — «chen-
Ka», KOMMPOMMUCC C nocsararesieM, 0CHOBa BEAieHUsA C HUM Meperosopos
(«0cBO6GOAN NOXMLLIEHHOTO, HE NPUYKHAK eMy Bpeda, TOraa ...»).

Mpofomkas pacCMOTPeHNe BOMPOCa O paHee (PaKTUYECKM CYLLECT-
BOBaBLLUel B 3aKOHe BO3MOXHOCTU 3aK/HOUEHUS ONpeseNieHHbIX «Cae-
NOK», CKKEeM: YeM, KaK He CLE/IKO O MPU3HaHWU BUHbI, SBNAKOTCS
pasnnyHble PasHOBUAHOCTU BO3MOXHOCTU MpeKpaLleHus YronoBHoO-
ro npecnegoBaHMs nnLa O NPeCcTynNeHNSX HebOMbLIOW UAn CpeaHei
TSXKECTU MO HEPeabUNUTUPYHOLLMM OCHOBAHWAM, MPeayCMOTPEHHbIM
CT. 25, 28 YTIK?

OnaTb Xe, ByaeM peanncTtamMn U CKaKeM Ge3 XaHXecTBa: Takue
CLENKN, MOMUMO PaCCMOTPEHHbIX BbILLIE CTy4aeB MX 3aK/NH0UYEHNs B CO-
OTBETCTBMM C 3aKOHOM, KOH(IMAEHLMANBLHO N HeouLmMabHO (a noTo-
MY, B PUHLMIE, NX NMPaBOMEPHOCTb BOblfia COMHUTENbHA) C NOL03peBa-
eMbIMW/06BVHAEMbIMU 3aK/THOYA/IUCL U paHee. W1 He TOMbKO UCK/THUN-
TeNIbHO KOH(MAEHLUMABHO. .

A. . ComkeHnublH B «Apxunenare I'YJTAI» 3aBepLUaeT rnasy C
CUMBOJ/IMYECKMM Ha3BaHMEM «3aKoH — pebeHOK» (Korja «CoLuanmncTu-
4ecKoe» YrofioBHO-NpoLeccyasibHoe Npaso eLle He 6bl10 chopMmupo-
BaHO) OMWCaHWeM OLHOrO W3 MNepBblX, HACKO/IbKO HaM W3BECTHO, Cy-
4aeB B WCTOPUM OTEYECTBEHHOIO MOCTOKTAOPLCKOIO «MNpaBOCYAUs»
0(hMLMabHOIO 3aK/TKOYeHNA TOro, YTO B HACTOSALLEe BPEMSA Ha3bIBAeTCH
«[0CyfebHbIM cornalleHMeM 0 COTPYAHUYeCTBe». [0 «TaraHLeBCKOMY
neny» 1921 r. «npodeccop TaraHueB 45 AHel CneacTBMS repONYECcKM
Monyas. A noTom y6eaun ero ArpaHoB Noanmcarb C HUM COrfaLleHue:
«$, TaraHLeB, CO3HaTe/IbHO Ha4YMHAt0 fienarb NokasaHWs O Hallei op-
raHu3auum, He ytanmsas HUYero... He yTal0 HU OfHOrO0 /inua, npuyacT-
HOrO K HaLLieli rpynne. Bce aTo A genato Ans 06neryeHns yvacTm yyact-
HVKOB HalLero npotecca.

A, ynonHomoueHHbIn BYK Akos Caynosuy ArpaHoB npv nNoMoLu
rpaxgaHnHa TaraHueBa 0653yt0Cb ObICTPO 3aKOHUUTL CMIELCTBEHHOE
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[IEN10 W MOC/Ee OKOHYaHWs nepeaatb B rMacHblli cym... O6s3yHCh, UTO
HW K KOMY 13 0BBUHSIEMbIX He Oy[eT NpUMeHeHa BbICLLIAs Mepa Haka-
3aHma» °,

Haubonee uzsecmuvim aumepamyprvim npumepom JCoC, wiupoxo
UCNONL3YeMbIM Ce200HSl 8 NYOTUKAYUAX O 00CYOEOHbIX CONAUEHUsX,
saensemcest credyiowuil ouanoe Packonvnuxosa co ciedosamenem Ilop-
Gupuem I[lemposuuem:

Hopghupuii Ilemposuu: «... Ilpuwen k 6am ¢ OMKpuIMvLM U NPIMbLM
NPeONIodNCEHUEM — YHUHUMDb 56KY ¢ NOGUHHOU. Dmo eam Oyoem decuuc-
JIEHHO 8bl20OHee, 0a U MHe Mmodice 8bleooHee, — NOMOM) C nied 00N0UY.

Pacronvruros: «... Hy 6yow s 0adice sunosen (ueeo s1 6osce He 2060-
PI0), HY € KaKou cmamu MHe SIGISMbCSL K 8aM C HOGUHHOU? .. »

Hopghupuii Illemposuu: «Kax xaxas évieooa? [a uzeecmmo nu éam,
Kaxas 6am 3a smo eocnociedyem coaska? Bedwv 6vl ko20a asumecs-mo,
6 kaxyo munymy? ...Kozoa opyeotl yoice Ha cebsi npecmynjieHue npuHsii
u 6ce deno cnyman? A si gam, 60m camum 6020M KISAHYCb, MAK «MAM»
noooenaio u ycmporo, 4mo 8auid s6Ka Guvlloem Kaxk Oyomo coecem He-
oorcuoanast.. . »*.

Kax nomnum, 6 xoneunom cueme Packonvruxos (daneko, ecmecm-
BEHHO, He N0 OOHUM SMUM NPUYUHAM) «HA COETKY» NOULE.

HeT COMHEHMWIA, UTO «CENKM CO CeoBaTeNieM» He TOMbKO JaBanu
BO3MOXXHOCTb PaCKpbIBaTb MPECTYNNEHNA N obecneunBaTb «MPOXoXKae-
HUEe» [eN 0 HUX B cy/e. Takume (Takke Heo(uLMabHbIE), <HernacHble»
CAENKV CO CTOPOHOIA 3aLLMThI (aBTOP MOMaraeT, YTo 3[€Ch OH He pasrna-
LLIAeT CNY>Xe6HOW TaliHbl) Npu cnabocT U COMHUTENILHOCTM A0Ka3a-
TeNbCTBEHHOM 6a3bl 0OBMHEHUS B HEKOTOPbIX CNy4asX 3aknoyaimch (1
3aK/04aTCA) U C rocyAapCTBEHHbIM 0OBUHUTENEM, U C CYA0M (KaKOi-
NGO CTATUCTUKM MO 3TOMY BOMPOCY, PasyMeeTcs, He UMeeTcs).

Ckaxem npamMo: AaHHasd NMpakThkKa co3faBasia He MEHbLLNE BO3MOXK-
HOCTW AN1A 3aKMHYEHNA TaKNX CAENO0K MO KOPPYNUMOHHBIM U UHBIM JTNY-
HbIM MOTMBaM MpPaBOMNPUMeHUTENeN. TYT e OroBOpMMCs: NoAo6Has
OMaCHOCTb BO3HUKaET Mpwn peanmsaulinmn NOObIX 0TpacrneBbIX NPaBOBbIX

0 Conocenuyoin A. M. Apxunenar TYNAI : pomaH : B 3 T. M, 1990. T. 1.
C. 328-329. Co3pfaBas YEKMCTCKUE «TpaanLmmn», cnefosare/b npogeccopa obma-
Hyn: «[No TaraHuesckomy feny, — nuiet A. . ComkeHnupbiH, — YK paccTpensno
87 Yenosek».

1 Tocmoesckuii @. M. TIpecTynneHne n HakasaHue // [ocTtoeBckuii . M.
MonH. cobp. cou. J1., 1973. T. 6. C. 350.
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HOPM W MHCTUTYTOB, U JOCYAEOHbIE COrNaLleHNs O COTPYAHNYECTBE He
COCTaBMIAOT UCKOYeHns. OfHako yem 6osiee TLLATENIbHO 3aKOHOAA-
TeNbHO «pacnucaH» NPaBOBON MeXaHU3M UX NPUMEHEHNS, TEM MEHb-
LLle OCTaeTca MecTa [/1 CnefcTBEHHOTO (Cyfelickoro) CyObeKTMBHOIO
YCMOTPEHWS, BOIKOHTapU3Ma Npu NPUHATUN COOTBETCTBYHOLLMX peLLe-
HWA 1 YLOBNETBOPEHUS TakKUM 06pa3oM JIMYHbIX MHTEpPecoB Npogec-
CMOHa/bHbIX Y4aCTHMKOB YTrO/I0BHOIO CYA0NpOon3BoACTBa. BoT noyemy
Mbl [ly60KO Y6eX€eHbl B aKTyalbHOCTW NMPUHATUS KOMMEHTUPYEMOTO
3aKoHa. [laxxe HECOBEPLUEHHbIN 3aKOH — Jlyylle, YeM OTCYTCTBUE 3a-
KOHa, OMOCpeayHLLEro COXKMBLLMECS peanumn NpPaBonpUMEHUTEbHON
MPaKTWUKK, BBOLAALLErO MX B paMKMW MPaBOBOro NOJS U PeryImpoBaHus,
OrpaHNYMBAtOLLIEr0 YCMOTPEHWE B TOM NPaBONPUMEHNTENS.
Mpob6nema B APYroM: Kak 3TOT 3aKOH OyAeT NCMONHATLCA®,

O COOTHOLLIEHMMN MeXy C060I «CAENoK 0 MPU3HAHNW BUHbI»
W [OCyAe6HbIX COrMaLLeHN 0 COTPYAHNYECTBE,
1 0 COAEPXKaHUN NocneaHNX

ELLe oanMH MU, KOTOPbIA HACTOATENbHO NPeACTaBseTCs He06Xo-
AVIMbIM Pa3BesTh, 3aK/1K04aeTCA B TOM, YTO B IMTEpAType 3a4acTyto cTa-
BUTCS 3HAK paBEeHCTBa MeX/yY A0CYAeOHbIMU COrnalleHnsmMu 0 CoTpya-
HUYeCTBe M TEM, YTO B aMEPMKAHCKOM MpaBe UMEHYeTCs «CAe/IkaMu O
MPU3HaHNN BUHbI», KOTOPbIMU, KakK 3TO BUAHO W3 psga ny6nvKauuii,
3aBepLuatotcst 6onee 90 % yronosHbix aen B CLUA. 310 — B NnpuHLMNe

12 B 3TOIn CBA3M YMECTHO HanmoOMHUTL cfioBa LLlapns MoHTeckbe: «Korga st oT-
NpaB/AOCh B Ty WU UHYIO CTPaHy, i UHTEPECYIOCh He TeM, XOPOLUM /X Tam 3aKO0-
Hbl, @ TEM, KaK OHW cobnoparoTcsy» (Monmeckwe III. O pyxe 3aKoHOB // 136paH-
Hble counHeHus. M., 1955. C. 154).

18 CM.: Maxos B., Iewxos M. Clienka 0 nNpu3HaHUM BUHbI // Poc. tocTulms.
1998. Ne 7. C. 17; @uaun JI. B. Coenka o Npu3HaHUM BUHbI 1 BO3MOXHOCTU ee
peLienyumn yronoBHO-NpoLeccyabHbIM 3aKOHOAATeNbCTBOM Poccum n YkpanHbl //
MpaBoBble pethopMbl B COBPEMEHHON Poccum : 3HaYeHWe, pesynbTaTbl, NeperneKTy-
Bbl. Bbin. 5. BopoHex, 2009. C. 268-269.

B 70 Xe Bpems, Kak 3T0 OTMeYaeTCs B /INTepaType, B YrofI0BHOM CyA0Mpouns-
BO/CTBE €BPOMEeNCKMX CTpaH OTHOLLEHWE K COMMaLLeHUsAM O COTPYAHNYECTBe 3Ha-
ynTe/IbHO 60/1ee OCTOPOXKHOE (CM. 06 3TOM: Acmaghves FO. B. locyaebHoe corna-
LLIeHNe O COTPYAHMUYECTBE : 3aKOHOAATE/bHbIE HOBE/IbI 1 NPaKTUYecKune npobse-
Mbl // BeCTHUK BOPOHEXCKOro rocyaapcTBeHHOro yHuepcuteta. Cepus : Npaso.
2009. BbIn. 2(7); Axmedos LI M. MeX0TpacneBoi MHCTUTYT A0CyAe6HOro corna-
LUEHMS O COTPYLHMYECTBE B 3aKOHOAATE/ILCTBE 3apybeXKHbIX CTpaH // MexayHa-
pofHoe ny6nnyHoe 1 vyacTHoe npaso. 2010. Ne 4).
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pas/iMyHble, XOTH U TECHO MeXZAy cOob0l CBsizaHHble (CornalleHune He-
MbICIMMO 6€3 NPU3HAHKS INLOM, C KOTOPbIM OHO 3aK/04aeTCs, BUHbI B
WNHKPYMUHMPYEMOM eMy NPEeCTYNIEHNN), NPaBOBbIE MHCTUTYTbI.

AHanmsnpyemblii 3aKOH CreLmanbHO 0roBapuBaeT™, yTo ecim co-
[eicTBre MOJ03PEBaEMOro WM 06BMHAEMOrO CNeACTBUIO 3aK/koua-
NOCb /LB B COOOLLEHNM O ero CO6CTBEHHOM Y4acTuW B MPeCTYNHOWA
[eATeNbHOCTU, 3TO HE MOXKET ObITb pacLeHeHO Kak OCHOBaHWe A/1si 3a-
K/THOUEHUA COrNaLleHuns o coTpyLHUYecTBe (4. 4 cT. 317. 6 YTIK). A no-
TOMY B 3TUX CNy4Yasx pedb MOXET UATU He 0 foCyLe6HOM cornalleHnm,
a 0 NPYMeHeHUN K 06BMHAEMOMY, MO ero XenaHuio 1 Npu cornacum Ha
TO rOCyAapCTBEHHOr0 0O6BUHWTENA U MOTePreBLLEro, 0C060ro nopsaka
cyanebHoro pasbuparenbCTBa, pernameHTupoBaHHoro m. 40 YTIK.

U3 psoa nybauxayuii useecmno, ymo 8 nocieonue 2oovt okono 40 %
V2ONLOBHBIX Oell paACCMAmMpPUsaomces 6 0cobom nopsoke. B wacmnocmu,
6 2009 2. 6 smom nopsioxe uz oouezo yucaa ¢ 900 muicsy 0cysHcOeHHbIX
nownecau naxasanue obonee 530 moicsau uenosex™.

B cBA3M C 3TUM Npun aHasM3e NpPaBoBOro MHCTUTYTA O A0CYAEOHbIX
cornalleHnsax OTAeNbHOro Yrny6neHHOro OCMbIC/IEHNs TpebyeT BOr-
POC, umo umenHo OONAHCHO NOHUMAMb NOO codelicmeuem B N306/1nYe-
HMX W YrONIOBHOM MpecnefoBaHnM APYrX COy4aCTHUKOB NpecTyne-
HWA, JatOLLMM NPaBo SMLaM 1 opraHam, TakoBOE OCYLLEeCTBAIOLLMM,
M0 CBOEMY Ha TO YCMOTPEHUIO MOMOXMTE/bHO paspeLuaTb Xo4aTancTso
Nnof03peBaemMoro/o06BMHSAEMOro o 3akntyeHun 4CoC?

BHOBbL MpounTNPyem COOTBETCTBYIOLLEE MOMOXKeHME Y. 2 CT. 317.1
YTK: «B 3T0OM X0faTalicTBe Nof03peBaeMblii NN 06BUHSEMbIN YKa3bl-
BaeT, Kakue AeNCTBMA OH 0653yeTCA COBEPLUMTb B LIeNAX COAencTaus
CNeACTBUIO B PAcKpbITUM W paccnefoBaHUN NPecTynaeHns, n3o6u-

14 XoTs (Kak 0 Tom OyfeT nogpobHee roBOPUTLCH Aasiee) Ha Hall B3r/sj, He B
[OMKHOW 415 Toro cTatbe rasbl 40.1 YTIK.

15 Cm.: Poc. raseta. 2009. 2 gek.; 2010. 6 anp. 370, OTHIOLb, HE UCK/OYAET
BECbMa CKENTUYECKOTO OTHOLLUEHMS OTAEMbHbLIX YYeHbIX K caMoMy (haKTy CyLlecT-
BOBaHUA MHCTUTYTa 0CO60ro nopsgka cygebHoro pasbuparensctsa (CM., Hanpu-
mep: Beuxun A. P. Ocobblii NOPAAOK Kak NpothaHauus cyaebHoro pasbuparenscraa
/I BOpOHeXCKMe KpUMUHAIMCTUYECKMe uTeHus. Boin. 7. BopoHex, 2006; Hui-
ko8 B., I'pomos H. OCOObI NOPSLOK NPUHATMA CynebHOro peLleHrs Npu cornacum
06BVHAEMOrO C NpeLbsABIeHHbIM eMy 06BUHEHMEM // YronosHoe npaso. 2004, Ne 2;
Jicamues B. C. OB aKTyaslbHOCTU UCCNe0BaHNSA COBPEMEHHbIX NPOG/ieM Yrosnos-
HO-MpoLecCyaibHOV NOAMTUKM rocynapcTsa // Yenoxcaee O. 3. COBPEMEHHas yro-
NOBHO-NpoLeccyasbHas NonmMTMKa rocygapctea. Bnagukaskas, 2009. C. 7-8).
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YEeHUW 1 YronoBHOM MpPecnefoBaHNU APYrX COYyYaCTHUKOB MpPecTyn-
NEHUs, PO3bICKE MMYLLECTBA, [OOLITOrO B pe3ynbTare NpecTynieHns».
3aKoHOMepEH BONPOC: JOCTaTOuHO n (a5 3akntodeHns ACoC) nogo-
3peBaeMoMy/06BMHSAEMOMY NNLLb HAa3BaTb HEKMX JIL, B KAYECTBE CBOUX
COYYaCTHUKOB U, MOXXET ObITb, noaTBePANTb CBOM MNOKa3aHWA Ha OYHbIX
CTaBKax C HUMU?

Kcemamu, 6o3modicnocms nposedenust ux 6 OaHHOU Cumyayuu no
VCMOMPEHUIO CLed08amens 6eCbMa NPOOIeMaAMUYHA (8 C853U C 6X0051-
WUM 8 IMOM UHCIMUMYIM MEXAHUIMOM 0DecneyeHus mep 6e30nacHoc-
MU 8 OMHOUEHUU TUYA, ¢ KOMOPbIM 3aKII0YAENICs CO2NAUeHUe O CO-
mpyonuyecmae).

C 0f]HOI# CTOPOHbI, HET COMHEHUIA B TOM, UTO, €C/IN NINLO, 3asBUB-
LLlee XOAaTaincTBO O 3aK/HOUEHUW COrNALLEHNS, MOXKET «MaTepuasibHO»
MOLTBEPAWTL CBOWM C/10Ba, NPELOCTaBMB TEM CaMbIM CEACTBUIO BO3-
MOXHOCTb CDOPMUPOBATL U ApYrie BeCOMble [0Ka3aTe/IbCTBa BUHOB-
HOCTW L, Ha3blBaeMbIX VM B KayeCTBe CBOMX COYy4aCTHWKOB, BCE OC-
HOBaHMA N4 3aK/1HYEHNA ,ﬂ,COC, MNno Halemy MHEHUIO, MMEKOTCA.

Hanpumep, obvsicuum, y K020 u3z smux auy XpaHumcsi opysicue, uc-
NONb308AHHOE NPU COBEPUUEHUY NPEeCMYNIeHUs, 000bIMblLe 6 Pe3yIbma-
me npecmynieHus Mamepuaibvle YeHHOCmuU, Y0eOUumenbHo ULodHCUm
cxemy npecmynuwix ces3ell 8 Op2aHU306aHHOL epynne, Ha308em, 8 KAKUX
OOKYMEHMAax co0epiHcamcst c8edetusi 0 NPOMUBONPAGHLIX OeLiCBUsIX
COYHACMHUKOB COBEPULCHUSL IKOHOMULECKO20 NPECTYNAEHUSL, U M. 1.

C [pyroii CTOPOHBI, 3a4acCTyH 3TO /INLI0 NPU BCEM CBOEM XXENaHUM
He MOXeT OKa3aTb 60/bLLIEr0 COAENCTBUS B M306/IMYEHNN 1 YTOTOBHOM
npecnefoBaHUN CBOMX COYYaCTHUKOB, YeM Ha3BaTb UX M YKasaTb Posib
W AENCTBMS KaXKLOro NPy COBEPLLEHNM NpecTynneHns (0CO6eHHO Takas
CMTyaumna XapakTepHa MPUMEHUTENIbHO K «YMCTO» HACWU/IbCTBEHHbLIM
MPECTYN/IEHNAM, COBEPLUAEMbIM FPynnoii nl). HET COMHEHMS, YTO U
B 3TOM Cny4ae nokasaHua nnua, N3bABUBLLETO XeNaHWe 3aK/TH4YNTb CO-
rnaweHune, 0 CBOMX COyHaCTHMKAX CyLLECTBEHHO OMTUMMU3MPYeT pabo-
Ty CNeACTBMSA, NPeLOCTaBUT eMy BO3MOXHOCTb Lie/leHarnpaBieHHOW nX
MPOBEPKM, B TOM Uuc/ie 0GHAPY)KEHVS C/Ie0B M CO3AaHUS Ha UX OCHOBE
[l0Ka3aTeNbCTB, 00bEKTUBHO NO3BONAIOLLMX YCTAHOBUTL MPUYACTHOCTb
Ha3BaHHbIX VM /WLL K COBEPLLIEHUIO pacciefyemoro npecTynnedus. Og-
HaKO AO0CTaTO4YHO /1 3TOro AN14 3aKMHYEHNA ,qocy,qeGHoro cornawieHunsa
0 coTpyaHuyecTBe? lNMpun3Haemcs, YTO B HACTOSALLLEE BPeMS, NOKa npak-
TUKa 3aK/1H0UYeHNS JOCYAeOHbIX COrNalleHniA 0 COTPYAHUYECTBE eLLle He
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CNOXWUNachb, Mbl He CUMTaeM cebs BNpaBe MPeasioXKnTb 060CHOBaHHbIN
KaTeropuyeckuii OTBET Ha 3TOT BOMPOC (XOTA CK/IOHSEMCS K MOSIOXKM-
Te/IbHOMY Ero PeLLeHuIo).

WHCTUTYT focyAe6HbIX COrnalleHnii B packpbITUM 1 pacciiefoBaHnm
NPecTynsieHniA, CoBepLLIAEMbIX B Pas/IMYHbIX (PopMax coyuacTmsi

Mwd 0 ToM, UTO Aocyae6Hble COrNaLLeHNst O COTPYAHNYECTBE SBSAT-
Cl HEKOI naHalleeit B 60pb6e C rpynmnoBoiA, B TOM YKCNE OPraHu3o-
BaHHOW, NPECTYMHOCTbLIO 1 By T LLXPOKO M aKTUBHO MPUMEHSATLCS Ha
npaKTVKe, HOPMUPYETCS, KaK Mbl NOHUMaEM, He 6e3 yyacTusi 3aKOHO-
farenei n yyeHblx.

ABTOp AaHHOW paboTbl FNY60KO Y6eX/4eH B TOM, UTO Cly4an 3aK/to-
YEHWS TaKNX COrNaLLeHniA MoryT (M LOMKHbI) GbITb UCKHOYEHNEM, a He
MpaBWIoM, 06YC/OBINBATLCS NLLbL KpaitHeil He06XoAMMOCTbIO, Korja
HeT MHOW ﬂpaKTMHECKOVI BO3MOXHOCTWN M300/IMUNTbL BCEX COy4acCTHW-
KOB MPECTYNNeHus.

Hecnyuaiino ewe 3a00120 00 3aKOHOO0AMENbHO20 OPOPMACHUS UH-
cmumyma 0 00CyOeOHbIX CO2NAueHUsx o compyornuiecmee ¢ cm. 18
Dedepanvroco 3axona « 06 onepamusHO-pO3bICKHOU 0esimeabHOCIUY
VKA3b18a10Ch credyrowee: «JIuyo uz yucia uienos npecmynHou epyn-
nbl, cosepuiusuiee NPOMUBONPABHOe OesiHUe, He NOBleKulee MANCKUX
nocie0cmsutl, U NPUBIEeUeHHoe K COMmpyOHU4ecmeay ¢ OpeanHamu, ocy-
WecmeaaIowuMU ONepamueHO-po3bICKHYI0 0esamenbHOCHb, aKMUGHO
Cnocobcmeosasiee packpulmuio npecmynieHull, 603mecmuguiee Hame-
CeHHbILL yuepo Uil UHbLIM 00pazom 3aziaousuiee NPUYUHEHHbIU 8peo,
0c60001COaAemMCs OM Y20JL08HOU OMBEMCMBEHHOCIU 8 COOMBEMCMBUL
¢ 3akonodamenvcmeom Poccutickou @edepayuuy. Kax mvl nonumaem,
8 MAKUX CIYHaAsx pedv uoem UMEHHO O NPUMEHEeHUU K OAHHOMY Juyy
V20l08HO-NPABOBLIX NOJLOJCEHULL, MPAKMYIOWUX NOHAMUE KpatiHel He-
obxooumocmu (cm. 39 VK).

OfiHaKo Oyaem v 3[ecb 0CTaBaTbCS peanncTamMu: pedb B TaKUX CU-
Tyayunax NaeT o0 3aKNtoHeHnn cornatleHna ¢ nmuamn, 060CHOBAHHO Mo-
[o3peBaeMbIMN U 00BMHSIEMbIMY B COBEPLLUEHNN TAXKNX NN 0c060
TSXKKUX NPECTYNNeHniA, NPU3HAIOLWMUMN CBOK BUHY, €AUHCTBEHHbLIM
I'IO6y,CI|I/ITef|beIM MOTMBOM KOTOPbIX B 3TUX C/yYasaXx ABMAETCA HaaeXa
Ha COKpalLeHVe Tpo3sLLero UM HakasaHus. A MOTOMY OLEHMBATb WX
NnoBeAeHne, AaxXe npum Tom, 4TO OHO CI'IOCO6CTByET N306/1MYEHNIO CO-
YUYaCTHUKOB NPECTYNNEeHUS, KaK «3acayeu neped 008uHUmMenbHoll 81dc-
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mwio u obugecmseom» (KYPCUB Haw. — O. B.), 0 YeM Y>Ke MULLYT OTAeNb-
Hble aBTOPbI'®, N0 HalleMy yoexeHU0, 6e3HPaBCTBEHHO, MO MeHbLLIEN
Mepe, HEYMECTHO.

Ecnu oosecmu smom mesuc o «3acnyeax neped oduiecmsom» 00 na-
Paookca, mo 102UYecKy HANPAWUaemcst NPeOodNCeHUe 0 66e0eHUU NO-
uemno2o 36anus «3acaycernnviii banoum PDy.

B TO »ke Bpems Mbl KaTEropuyecKn He MOXEM COIIacUTLCA CO Cle-
ayrowmnm yteepxaeHvem B. C. [katveBa: «Oco6blii MOPSALOK Cydo-
NPOW3BOACTBA B CBA3W C ... AOCYAEOHbIM COrnalleHnemM O COTPYAHU-
4eCTBE ABNAETCA HEYK/THOXKUM NPUKPLITUEM ... 06LLECTBEHHO OMacHOM
NMPaKTUKWU «TOProB» rocynapcrsa ¢ 00BUMHAeMbIM (NOLO3PEBAEMbIM)
Mo MoBOAY TOro, B COBEPLLEHUM KaKUX MPECTYM/EHNIA 0OBMHAEMbIN
Ha BbIFOAHbIX A/19 cebs YCNOBUAX MOXET NpU3HaTb Ce6si BUHOBHbLIM,
«ChaTb» CBOMX NOAENbHNKOB N 3a COBEPLUEHNE KaKNX I'IPECTyI'U'IeHI/Iﬁ
rocyfapcTBo 0653yeTcsl He MPEecnefoBaTh 3TO Xe ML, 0BeLlas emy
CyLLECTBEHHOE CHMNCXOXAEHWE MPUN Ha3HA4YEeHNN HakazaHusa»Y,

Omo muenue B. C. [icamuesa s6nsemcs 102uteckum pazeumuem
€20 Mblcau 00 yocace «3auMCmeo8aHHOU HA CIMOPOHe (UNU HABA3AHHOT
CO CMOPOHbL) 8PEOOHOCHOU UOEONO2UU COBPEMEHHO20 POCCUNICKO20 )20-
1108H020 npoyeccay'®. Kommenmapuu, Kax 2060pumcsi, UMUWHU — MHO-
2ue 200bl COBEMCKO20 Nepuooa Cyuecmeosanis Hauleli Cmpansl 8 Hetl
UCKATU GHYMPEHHUX U 6HEUHUX 8PA2OE...

W 30ech 3aKkaHuMBaKOTCA MUbI, Y HAUMHAOTCA MHOIOYUC/IEHHbIE
npaBoBble W NPaBONPUMEHUTENbHbIE PUbI ANa «Kopabns» pocyae6-
HbIX COrMalleHnin 0 coTpyaHUYecTBe. MepBblil U3 HUX, ecnn NPOAoN-
XaTb paCCMOTpeEHNE MoCcTaBNEeHHOW BbiLLe I'Ip06f|eMbI, COCTOMT B CNneny-
oLlemM: B COOTBETCTBMM C 3aKOHOM HasHa4y€HME HakKa3aHUA Mo npaBun-
nam, NpeaycMOTPEHHBIM CT. 62 YK a4 cnyyaes 3aK/0UeHUs aocynet-
HOro cornaweHna o CoTpyagHn4ecTBe, BOSMOXHO suuib npu omcymc-
MEUU OMASYAIOWUX OOCIOSMENLCINE.

Bpso nu no ykazannou evlue npuuume, a maxoice ¢ yuemom KOH-
cmpykyuu cm. 63 VK cpedu «npemendenmosy» Ha 3axitouenue 00cy-
O0eOHBIX CO2NAUEHULl MOJICHO HAUMU DONbULIOE YUCTO JUY, K KOMOPbIM

16 Cm., Hanpumep: Arexcanopos A. C., Anexcanoposa H. A. CornawieHve o go-
cynebHOM COTpyAHMUYECTBE CO C/IeACTBMEM : NMPaBOBas CYLLHOCTb 1 BONPOCHI TO/-
KOBaHMA HOpM, BXoasawmx B rnasy 40.1 YTIK P® // YronosHblii npouecc. 2009.
Ne 8. C. 8.

1 IToicamues B. C. Ykas. cou. C. 9.

18 Tam xe. C. 6.
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VKA3auue 00 Omcymcmeuu omasuarnuux oocmosmenscmes 6yoem ece-
Yeino OMHOCUMbCAL.

Bonee TOro, Kak W3BECTHO, COBEpPLUEHWE NPECTYM/IEHNA B COCTaBe
rpynnbl ng, rPynnbl ML, NO NpeABapuUTeIbHOMY CroBOPY, OpraHu3o0-
BaHHOW rpynnbl UM NPeCTYNHOro coobuiecTsa (NPecTynHol opraHu-
3aummn) ABnseTcA 06CTOATENbCTBOM, OTAYaOLWMM HakazaHve. A noTo-
MY, COBEPLUEHHO BepPHO 3amevatoT A. CTOBMOBOMN 1 B. THOHUH, «ecnu
YTO/IOBHbI 3aKOH NOHMMaTb 6yKBa/IbHO, TO 3aK/NOUEHNe AOCYAeOHOr0
COr/alleHns B YKa3aHHbIX ClyyYasax HEBO3MOXKHO».

Bbicka3aB ganee BMNOSHe 060CHOBaHHOE OMaceHue, YTo cyaebHas
npaKTUKa NonAeT No NyT! UFHOPUPOBaHWS AaHHOr0 06CTONATENLCTBA,
3TV aBTOPbI (TaK Xe Kak paHee A. B. CMMpHOB?®) cunTatoT HeobXxoau-
MbIM UCK/IKOYEHUE 13 TeKcTa Y. 2 CT. 62 YK P® cnoB «u OTCYTCTBUM
OTArYarLMX 06CTOATENLCTB»?:. YUnTbIBas NPaKTUYECKME peainn He-
06X0AMMOCTM ONTUMMU3ALUN PacciefioBaHNA TPYNMnoBbIX NpPecTymne-
HWIA, B TOM YnC/e NOCPEeACTBOM 3aKMOUeHNs LOCYAeOHbIX cornalue-
HWiA, Mbl MONHOCTbLIO MPUCOEANHAEMCS K 3TOMY MPEASIOKEHWIO.

Ha smy npobnemy mol ocobo obpawaem snumanue, max Kak npeono-
Jaazaem, umao compy()HuKu Op2caHOo6 Y2c0ll06HO20 npemedoeaﬁuﬂ c yeivro
nojayiyeHusd om auya NOKA3aHUL 0 €20 CoyHacmnuKkax 6 npecmynjienuu
moeyni «3abb16aMmb» PA3BACHANL 2MO NOJIOIHCEHUE n0(303peeaeMb1M/
066uHﬂ€MblM. Hem COMHeHLHJ, umo ad@oxam — 3adWumHuK auya, ¢ Ko-
MOPLIM 00CYHCOAIOMCSL YCIOBUSL 3AKTTOUCHUSL COSLAULEHUSL O COMPYOHU-
yecmee, 0NHCEH 0CODO OCMAHOBUMBCSL HA IMOM «HIOAHCEY 8 becede Co
ce0UM I’lOdS’aM/;uI’I’IHblM.

Cratba 317.3. YTIK, pernameHTupytowas nopsgoK COCTaB/eHns
[0CyaebHOro cornalleHns 0 CoTpyaHUYecTBe, TpebyeT, 4Tobbl B HEM
ObIN yKa3aHbl (KPOMe BCEX APYTMX napameTpoB):

«4) onuncaHve NpecTynieHns ¢ ykasaHnem BpeMeHU, MecTa ero co-
BEPLUEHMA, a Takxke ApYrux 06CTOATENbCTB, MOAJ/IEXALNX [0Ka3bIBa-
HWIO B COOTBETCTBUM C MYHKTaMu 1-4 4acTu NepBoii cTaTbu 73 HacTo-
Aulero Kogekca;

¥ Cmosnosoti A., Tionun B. YT0N0OBHO-MPaBOBbIe W YrO/10BHO-MPOLECCyanb-
Hble acnekTbl JOCYAEOHOr0 COrnalleHms 0 COTPYAHNYECTBE Ha NpeaBapuTenbHOM
cnegcteum // YronosHoe npaso. 2010. Ne 3. C. 14.

20 CM.: Cmuproe A. B. Oco6blii NOPSALOK NPUHATMA CYAe6HOr0 peLLleHns npu 3a-
KNOUeHUN [0CYAeBHOro CornalleHns 0 CoTpyAHWUYeCTBe // YTronoBHbIA npoLiecc.
2009. Ne 10 (58). C. 8.

2 CM.: Cmosnosoti A., Tionun B. YKas. cou.
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5) NyHKT, 4acTb, CTaTbsl YTOMOBHOMO KoAekca Poccuiickoin depnepa-
U1K, npegycMatpuBaroLe OTBETCTBEHHOCTb 3a [JaHHOe NpecTynne-
HMe».

Bpsg M Ha BCe 3TW BOMPOCHI crefosatesib (a Tem 6onee, NPOKy-
pop?) MMeeT OAHO3HaYHble OTBETbI Ha MepPBOHa4albHOM 3Tane npea-
BapuTE/NIbHOMO pacc/iefoBaHWs, Ha KOTOPOM BO3MOXHO 3aK/IHOUeHMe
COrnalleHns 0 COTPYAHNYECTBE HE TOMIbKO C NOA03peBaeMbIM, HO U C
06BMHSEMbIM, MPEAbABIEHNEM KOTOPOMY «[AEXYPHOr0» 06BUHEHWS
3TOT 3Tan, Kak Npaswo, 3aBepLuaeTcs. HeT COMHEHWIA, 4TO OHO B AaNb-
HelLLeM MOXeT npeTepreBaTb CyLUECTBEHHblE M3MEHEHWNS KakK OTHO-
CUTENbHO 06CTOATENLCTB, BXOAALWMX B NpeAMeT A0KasblBaHUs, TaK W
Yr0I0BHO-MPaBOBOI KBaNMUKaL MK, B TOM YAC/E Aa/IEKO He COOTBET-
CTBYHOLLEN OXMAAHWMEM NMLA B MOMEHT 3asiBNIEHNS MM XOfaTaiicTBa 0
3aK/IHO4EHNN J0CYAe6HOro CornalleHms 0 COTPYAHNYECTBe.

MpviBegeM «LTaTHbIV» MpPUMEP M3 CNeACTBEHHON MPAKTUKW, XOTA U He
CBA3aHHbIN HEMOCPEACTBEHHO C 3aK/HOYEHVEM [O0CYneOHOro cornalleHns B
Yro/I0BHO-NPaBOBOM W NPOLeCcCyanbHOM 3Ha4eHWUM 3TOr0 MHCTUTYTa, HO 6/113-
KWUIA K HEMY MO COAEPXKaHMH 06CYyX/AaeMoli NpoGneMbI.

Y. pacckasan onepaTuBHbIM COTPYAHWMKAM, YTO MO MPeanoXeHuto . oH
COBMECTHO ¢ X. coBepLunn Kpaxy n3 goma K. Bo Bpems ee cosepLueHus X.
(K MOMEHTY Aaun Y. MOKa3aHWi CKOHYaBLLMIACA) YOWI X03siiKy fOMa U ee He-
COBEPLUEHHO/ETHErO CbiHA. [oyunB 3aBepeHns COTPYAHUKOB, YTO OH OyaeT
NMPUBMEYeH K OTBETCTBEHHOCTM TOJMbKO 33 KPaxy, Y. Aan «npu3HartefbHble»
MoKasaHus, Noc/e Yero eMy AeiCTBUTENbHO OblN0 NpeabsBieHO 06BUHEHMWE
cnefosaresnem no cT. 158 YK.

OfHako B xofje faNbHeliLlero paccnefoBaHus BbIACHUAOCL, YTO 1) Y. no
npeaBapuTeibHOMY CroBopy ¢ I™. 1 X. COBEpLUN He KPaXKy, & pa3boiiHoe Hana-
[eHue, 2) Y. HenoCcpeACTBEHHO YYacTBOBasl B YOUINCTBE NOTEPMEBLLMX.

Mocne npenbsBIeHNs eMy 06BUMHEHMS MO CT. 162 1 u. 2 cT. 105 YK VY.
He3aMe4IMTe/IbHO OT paHee faHHbIX MOKa3aHWiA B 4acTy OpraHu3aLlum coeep-
LUeHNs npecTynneHns . (KOTOpbIiA Ha MPOTSAXXEHUM BCETO NPeLBapUTebHOIO
paccnefoBaHWs CBOKO BUHY B 3TOM HE MPu3HaBasT) KaTeropuyeckn oTKasacs.
Y. nosicHun, 4YTo paHee OH I. oroeapmean Mo HacTOATE/IbHOMY TpeboBaHWo
COTPYLHWKOB MUMULMW, BbIABUTAIOLLMX 3TOT OFOBOP B KaYeCTBe YC/I0BUA 3a-
K/HOYaeMOW «CAeNKN»%,

22 Ha 310 BepHO obpaliaeT BHUMaHue C. b. MoroguH (cm.: Iozooun C. 5. He-
KOTOpble aKTyasibHble NPO6/eMbl MPUMEHEHNS 0CO60ro nopsaka cygebHoro pas-
6upaTenbCTBa B COCTSA3aTe/IbHOM YronoBHOM npouecce // Poc. toctuuus, 2009.
Ne 9. C. 17).

2 ApxmB BopoHexxckoro o6nactHoro cyaa 3a 2011 r., yr. geno Ne 2-13.
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CoBepLUEeHHO 04eBUAHO, YTO BO3MOXHOCTb 3aK/tO4eHWs [0Cyae6-
HOro corfalweHns o COTpyAHUYecTBe OyAeT akTMBHO MCMOJb30BaTb-
CA OrepaTvBHLIMU COTPYAHMKAMU W CNeaoBaTenisiMm, Y4Tobbl yoeanTb
006BMHAEMOr0 (NOA03PEBAEMOr0) B Lie/ieco00pasHOCTU faun «Mpu3sHa-
Te/bHbIX» MOKa3aHWii (B 3TOM 1 COCTOMT MepBOHaYasibHOe LieNeBoe Ha-
3Ha4yeHWe 3TOro UHCTUTYTA). A NOTOMY CNneaytoLLas NpYHLMNMansLHas
npobnema, No CyTU OMOCPeAyeT NPUMEHUTENIbHO K TEME 3TON YacTu
HalLlero nuccnefosaHus 06 yecmoTpeHun npu 3akntodeHnmn 4CoC obue-
Hay4HY0, 3BECTHYIO eLLle CO BpeMeH MyTapxa, AUNeEMMY: «4YTO paHb-
Le, Kypuua unm aiino?».

O BpeMeHU 3aK/THYeHNA
Jocyne6HOro cornalleHns o CoTpyaHUYeCTBe

Bonpoc o BpemeHn 3aknitoyeHns JCoC 3ByunT cnegyrowmum obpa-
30M: BO3MOXXHO JIN 3aK/IKOYEHME COr/lalleHns NMlb Nocne TOoro, Kak
Nnoj03peBaeMblii/06BUHAEMbIN He TONMbKO JACT «MpU3HaTe/bHbIe» Mo-
KasaHus no CywecTBy UHKPUMUHUPYEMOIO eMy MPecTynieHus, HO U
cosepuum, uu Haunem coeéepuiams OENCTBUA «B LENSX COAECTBUSA
CNeACTBMIO B PackpbITUM W paccrefoBaHUM NPecTynieHns, M3o6num-
YEHWN 1 YrofIOBHOM Mpec/iefoBaHNN APYrUX COy4aCTHUKOB MPecTyn-
NeHMsA, PO3bICKe MMYLLECTBA, LO6LITOrO B pe3ysibrare NPecTynieHns»,
WA AN 3TOro A0CTaTOYHO, KaK O TOM roBOPUTCA B 4. 2 CT. 317 YTIK,
4TOObI OH, 32BN XOAATAlCTBO O 3aK/OYEHWUM COMNALIeHUs, NLWb
yKasas, Kakue 13 aTUX AeNCTBUI OH obs3yemes coeepuuums?

K npumepy: B CBOEM XofaTaiiCTBe O 3aKNO4eHUM J0CyAebHOro Cco-
rnaLleHns o COTPyAHNYECTBE NOL03PeBaeMbIin/06BMHAEMbIN YKa3bIBaET,
4TO B CNy4ae yA0BNEeTBOPEHMS 3TOr0 X0AaTancTBa OH 06513yeTca Ha3BaTb
CBOMX COYYaCTHMKOB, MOKa3aTb MeCTa, B KOTOPbIX COKPbITO MOXMLLEH-
HOe 1NV opyans NPeCTYN/IEHNSs, Ha3BaTb YKpbIBaTesein 1 04eBmALEB CO-
BEPLUEHHOrO NPeCTyNn/ieHnsa U T. M. TeM caMbIM, OH, MO CYLLECTBY, NPAMO
0603Ha4aeT He TONbKO CBOKD NPUYACTHOCTb K COBEPLLEHHOMY MPecTyn-
NIEHUNIO, HO 1 CBOKO OCBEZIOMJIEHHOCTb O Ha3BaHHbIX 06CTOATENLCTBAX.

OfHako, cneposaresib, MpeABapuTe/lbHO He MOMYyYUB MOKa3aHWiA
no03peBaeMoro/06BMHAEMOro 06 3TUX OOCTOSATENbCTBAX, HE MOXET
3HaTb, KaKyl0 MMEHHO NOMOLLb B PacKpbiTUM U paccnefoBaHun npe-
CTYNNEHNs, N306/IMYEHNN N YTONOBHOM MpPecnefoBaHNM APYrnx co-
YUYaCTHVMKOB OKaXXyT MMEIOLLMECS Y 3TOF0 NnLa CBEAEHMS;, WHbIMM
CNOBaMW, Y HEro HeT HUKaKMX rapaHTuid TOro, YTo NOLO3peBaeMblii/
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00BMHSAEMbIV AEACTBUTENBLHO 06/1aAaeT TaKMMKU CBEAEHUSAMU, a B MO-
CNeLCTBMM NMOJHO U 06bEKTUBHO COOOLLMT X CnefoBaTento. B cBasn ¢
3TUM OH B [JaHHbIA MOMEHT, AyMaeTCs HaM, JIMLLEH peaslbHON BO3MOX-
HOCTM MPWHATbL MO 3asB/IEHHOMY XOAaTaiCTBY CKOMbKO-HNGYAb 060C-
HOBaHHOE peLUeHwe 0 BO36Y)XAEHNM XOfaTaliCcTBa O 3aK/TOYEHNM Corna-
LLIeHMA nepes, MPOKypopoM Mn 06 0TKa3e B ero YL40B/NeTBOPEHUN.

OfHako npefcTaBnM cebe Crefytollyto CUTyauumto: nojo3pesa-
eMbI1/06BNHSAEMBI O TOrO, Kak 06paTnTbCs (Kak Toro TpedyeTt 3a-
KOH) Yepe3 cnefosartens K MpPOKypopy C COOTBETCTBYHOLUM XoAa-
TaliCTBOM B HafleX[e Ha ero yAoBMeTBOPeHWe, fan «MNpu3HaTebHbIe»
nokasaHus (B TOM YWC/e O COyYaCTHUKax NPecTynieHns n Apyrmx
06CTOATE/IbCTBAX, CMOCOOCTBYHOLMX UX U306/IMYEHNIO U YTONOBHO-
My MpecnefoBaHuIo), a cnegosatefib (MU NPOKYPOP) MO TeM WK
WHbIM NpuynHam B 3aknouveHmn OCoC otkasan. OnocpefoBaHHOe,
HECKO/IbKO 3aBya/IMPOBaHHOE peLUeHWe AaHHON Npo6ieMbl, Ha HaLl
B3IN4, COAEPXUTCS B 3aKOHOAATENbHO Onpese/ieHHOM BpPeMeHHOM
MHTepBasie, B TeYeHMe KOTOPOro Mofo3peBaemblii UM 06BUHSAEMbIN
MOXeT 3afBUTb XOLAaTalCTBO O 3aK/M0HeHUN LOCyAe6HOro cornatle-
HWS O COTPYAHMYECTBE: OT MOMEHTA Hayasia yro/lloBHOrO MNpecneso-
BaHUA 00 00bsisieHUs 00 OKOHYAHUU NPed8aApUmMenlbHO20 PAcCCciedo-
eanus (4. 2 ¢T. 317. 1 ¥TIK). 370, AyMaeTca HaMm, He TOJIbKO MPSMO
npeanonaraeT, YTO K MOMEHTY 0ObsAB/EHUA 06 OKOHYaHUW paccie-
[0BaHMA NMLO, XO4aTalCTByHOLWee O 3aK/OYeHUN TaKoro cornalue-
HUS, Y)Ke aKTVBHO COTPYAHWYAeT CO CNeACTBMEM, HO U ABNSET CO-
6010 cneayloWnii «pud», Ha KOTOPbIA MOXET HAaTKHYTbCSA MpakKTuKa
peanu3aunmn MHCTUTYTa A0CYAebHbIX CornalleHnin. YcTaHoBneHme 06
nHTepBase 3akntoyveHns ACoC npeAcTaBNseTCcA HaM Lafeko He CTOMb
6e306MAHbIM, KaK 3TO MOXET MOKa3aTbCs He NepBblil B3rNs4, W60 OHO
npesocTas/seT NPaBoONPUMEHUTENIO CamMOe LUMPOKOe Mosie 4N pe-
LLeHWs BONpoca 0 HeOOXOAMMOCTM 3aK/THOUEHWNSA TaKoro corfalleHuns
WCKNHOUUTE/IBHO MO CBOEMY YCMOTPeHU0. Kakol, K Npumepy, CMbIC/
3aKnKyaTh Takoro pofa cornaweHune 3a AeHb A0 TOro, Kak 06BUHSA-
eMoMy OyzneT 06bAB/EHO 06 OKOHYaHWW paccrefoBaHUs No feny?
OHO B 3TOM C/y4ae, Mo CyLLeCTBY, 3aBePLUEHO, OKa3aTb Aa/lbHelLlee
COfeiCTBME CNEACTBUIO B PaCKPbITUM W paccnefoBaHUM npecTyne-
HWI, 306 IMYEHUN 1 YTONOBHOM MpecnefoBaHUN ApYruX COyHacTHU-
KOB 1 PO3bICKE MMYLLECTBa, f0OLITOro B pe3ynbrare MpecTynieHuns,
06BUHAEMbIN Y)KE HE MOXET.
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B cuny NoBbILWEHHOM 3HAUMMOCTM 3TOI NpobneMbl Ans obecneve-
HWS MpaB ¥ 3aKOHHbIX UHTEPECOB /ML, N3bABMAIOLLMX COrNacue akTuB-
HO COTPYAHMYaTb CO CMIELACTBMEM, B HACTHOCTU, OKa3blBaTb COAENCTBME
B M306/IM4YEHNN CBOMX COYYaCTHWMKOB MO COBEPLUEHWMIO TPYMNOBOro
NPecTyn/eHns, 0CTaHOBUMCA Ha Heil NogpobHee.

Mo HalleMy MHEHUIO, COflepXKaLLeecs B 3aKOHe yKaszaHue Ha T0, YT
focynebHoe cornalleHme 0 COTPYAHUYECTBE MOXET OblTb 3aK/tovae-
MO [10 MOMEHTa «06bABMEHNS 06 OKOHYAHUW NPeABapUTESIbHOTO Chej-
CTBUSA», PerfaMeHT1pYeT, MO CyLLecTBY, He Camo COr/aLleHune 0 COTpya-
HuuecTBe (KaK TakOBOE), He ero YC/I0B1A 1 NPUHYMaeMbIe Mpu 3TOM Ha
cebs 06BMHAEMbIM 0653aTe/IbCTBA M0 OKa3aHUI0 COLEVCTBUSA paccneso-
BaHWUIO, a NINLLb WUCK/IOYMTE/IbHO NpoLeccyasibHoe «O(opMIEHNE» NX
(haKTMYEeCKOro BbIMOMHEHNS 3TUM NALOM. B NpOTUBHOM C/lyyae BO3HU-
KaeT JOCTaTOYHO MapafiokcasibHas CUTyauus: cnefoBarte/ib 3aBepLum
paccrefioBaHue, rotoB 06bABUTL 0OBMHAEMOMY O €ro OKOHYaHWUU U B
3TOT MOMEHT ... MOC/MELHUI BbIpaXKaeT XefaHne COLelicTBOBATb Cref-
CTBMIO. VIHbIMWX C/IOBaMW, TO/IbKO B 3TOT MOMEHT OH Ha3blBaeT HOBbIE
YrONOBHO-PeNieBaHTHbIe AN criejoBatens no JaHHOMY feny (akTbl
(koTOpble MOTYT MOATBEPANTD YUacTue B COBEPLLEHWI pacc/iefyemoro
rPynnoBoro NPecTymnyieHns UHbIX (IUIypaHTOB, NO3BONMAT CHOPMMPO-
BaTb Ha VX OCHOBAHUW HOBblE [JOKA3aTe/IbCTBA, PaCKpbITh HOBbIE 3MM-
30/1bl NPECTYMNHOW [eATeNIbHOCTY AaHHON rpynnbl U T.1.). ECTeCTBEHHO,
3TO C /IOrMYECKON Hen36eXHOCTLIO TPebyeT CefCTBEHHOW NPOBEPKM
COO0OLLIEHHOM MHGopMaLUuK, T.e. 00yCNOBAMBAET HEOOXOAMMOCTb MPO-
[O/DKEHNS CNeACTBUSA. Bpsag v MIMEHHO Takyto CUTYyaumio UMes B BUAY
3aKoHogare/lb, (POPMy/IMpys paccmaTpuBaemoe MosoKeHMe.

Mo Hawemy y6exxaeHuto, JaHHOE MOJIOKEHVE UMEET Cyrybo Tak-
TUKO-NPOUIAKTUYECKOE 3HAYeHWe: SABNSAETCH, 3a4acTylo, [0CTarou-
HO [eCTBEHHbIM CPEACTBOM MPeAynpeXXaeHNs BO3MOXHBIX NOMbITOK
LA, peasibHO YXKe BbIMO/HAIOLEr0 06roBOPeHHbIE CO CefoBaTeemM
YCNI0BMA AOCTUTHYTOrO MeX/AY HUMM COT/aLLeHuns, HapyLLIEHWS UM YC-
NOBUIA cornatleHns (0TKasa OT CBOMX «MPU3HATe/IbHbIX» MOKa3aHWiA,
OT paHee COrniacoBaHHOIO CO C/lef0BaTe/IeM YHacThs B O4HbIX CTaBKax
C M306/IM4aeMbIMM UM IMLAMMN, B UHbIX CEACTBEHHBIX [eNCTBUSX,
HanpasNeHHbIX Ha NPOBEPKY paHee COOOBLLEHHOM UM B paMKax corna-
LUeHWs MHopMaLmK, 1 T.n.). ECnn Takme NonbITKX C ero CTOPOHbI A0
3aBepLUEeHNs pacc/efioBaHus No eny He MocneayroT, TO Wb Toraa,
npexzae 4yem emy 6yneT 06bSABNEHO 06 OKOHYAHWW CMELCTBUMSA, Takoe
corfiallieHume ¢ HUM ByeT npoLeccyasbHO 0OPMIIEHO.
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JIn6o, Kak 0 TOM y)ke roBOpUNOChL paHee, B 3TOM GyaeT OTKasa-
HO cnegoBatefieM (NOCTaHOBMEHMEM, OTKIOHMBLUMM XOAaTalCcTBO
06BUHAEMOro o 3aknodeHun ACoC) unu NpoKypopom, B COOTBET-
cteun ¢ YTIK pelwsaroum 3T0T BOMNPOC MO CYLLECTBY M0 NOJyYeHUHO
MOCTAHOB/IEHNS CNefoBaTeNis O BO3OYXAEHWW XoAaTaincrea O ero
3aKnoyveHnn. Ons npesynpexaeHns BO3MOXHOCTU BO3HUKHOBEHMS
Nnojo6HOW CMTyaLuMn — HEMOTMBUMPOBAHHOIO OTKa3a B 3aK/IHOYeHUM
[ACoC K MOMEHTY 00bABEHNS 06BUHAEMOMY 00 OKOHYaHUW CNefc-
TBUA — mbl npedrazaem egecmu 6 VIIK nonamue «npedsapumens-
HO20 00Cy0ebH020 coenautenus o compyonuuecmaey. 10 Hallemy
MHEHWIO, 3aKN0YaTbCA OHO AO0/MHKHO M0A03peBaeMbIM/00BMHAEMbIM
HENnocpeACTBEHHO CO crefoBaTeneM (MOXET ObITb, MO COrNAcoBaHMUIO
nocneAHVM 3TOM0 PeLleHNs C Ha4a/lbHUKOM CNeLCTBEHHOIO OpraHa).
PeanbHoe, (haKTUYECKOE BbINO/HEHNE 0OBMHAEMbIM NMPUHATLIX B HEM
Ha cebs ycnoBuii 1 0693aTeNbCTB M03BONT eMy 060CHOBaHHO 06Xa-
NoBaTb BO3MOXHbI MOCNeLYIOLLMIA 0TKa3 CnefoBarens/npokypopa B
3aknoveHnn JCoC, B TOM uncie, NPy peLleHnr 3Toro Bonpoca ne-
pes 06baBeHNeM 06BMHSAEMOMY 06 OKOHYaHWSA NpeaBapuUTeNbHOro
CNefCTBUA NO Aeny.

Taknm 06pa3om, Ha NOCTaB/IEHHbIV BbILLE OTHIOAb He pUTOpMYec-
KWiA BONPOC O LN MONOXKEHMS 0 BOSMOXHOCTM 3akntoueHus ACoC
HanpaLUMBaeTCs, KakK H LMHWYHO 3TO 3BYYWT, €ANHCTBEHHbIN OTBET:
OHO MpeacTaB/seT CO60 HEKUIA «KPHOUOK», HAa KOTOPbIV B Xoae cnea-
CTBUSI «HACaXMBAETCA» MOJ03PEBAEMbI/06BMHAEMbIN: OyaeLlb «Mo-
MOraTb» CNeACTBMIO Ha BCEM €ro NMPOTSHXKEHUN, TOTAa, Mmodicem Gbimb, C
TO6OV B KOHLIE KOHL,0B OyAeT 3aK/N04eHO TakKoe COrnalleHne, a MOXeT
OblITb, Tbl OK&XKELLULCS €r0 HEAOCTOMHbIM. ..

Bonee TOro, ectb eLle Of1H acrekT 3ToW Xe Npo6aeMbl — 0 BO3MOX-
HOCTUN PacTOPXXEHWS Y)Ke 3aK/HOUEHHOMO COralleHns No MHULMaTuBe
NAL, ¥ OPraHoB, OCYLLECTBNAIOLMX YrONIOBHOE MNpecnefoBaHue, B KO-
HEYHOM CYeTe — NMPOKYPOPa; ero Mbl PaCCMOTPUM MO34Hee, B COOTBET-
CTBYHOLLEM pa3zene Hallein paboTbl.

Kax 30ece He écnomuumo wekcnuposckoeo Ilononus, komopuliil co-
semosai ceoemy «azenmyy Peiinanvoo: «Hacaoicusatime nooco/ U na
Jrcusya roeume Kapna npaeowl./ Tax éce movl, 1100u danvhezo yma,/Ms-
oanexa 06x00um, cmoponoio,/C Kpusblx nymei blX0OUM HA NPSAMOU./
Pexomenoyio ¢ cotnom mom gice cnocooy?,

2 [Ilexcnup B. TamneT. M., 1968. C. 156-157.
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O NpoKypope Kak CyGbeKTe 3aK/IHoUeHNs
[0CYAe6HbIX COrNaLLeHnii 0 COTPYAHNYECTBE
1 ero Npu ToM 06513aTeNbCTBaxX

Kak 13BecTHO, PefepasibHblii 3akoH 0T 5 ntoHsa 2007 1. Ne 87-$3 «O
BHECEHVMN M3MEHEHWIA B YTO/OBHO-MpPOLECCyabHbIA KofeKe Poccuid-
cKoin ®epepaummn 1 deaepanbHblil 3akoH «O NPOKypaType PoccuiAckoi
defepaummn» cambiM NPUHLMNNANIBHBIM 06Pa30M M3MEHW/T MONOXKEHWe
MpoKypopa B A0CyAe6HOM MPOU3BOACTBE MO Yro/I0BHOMY [eny, 0CTa-
BMB emy, M0 CYLLECTBY, IMLLIb HA30PHbIe (DYHKLIMWN, KOHEYHbIM pe3sy/ib-
TaTOM peasiv3aLymn KOTOpPbIX B pacCMaTpyBaeMOM 34eCb HaMW OTHOLLIE-
HUWN ABNISETCS ero 0613aHHOCTb BO30OYAMUThL roCyAapCTBeHHOE 06BUHE-
HVe Mo 3aBepLUEeHHOMY CnefoBaTeneM CoCTaB/IeHeEM 06BUHNTE/IbHOIO
3aK/04eHNs YrofioBHOMY feny, Mbo 0TKasaTb B TOM, BO3BPATVB AeN0
CMlefjoBaTesio A8 YCTPaHEHUs BbIAB/IEHHBIX HE[OCTATKOB M HapyLue-
HWi1 3aKOHa. B AeCTBYHOLLEN A0 BHECEHUSA 3TUX U3MEHEHWIA pefaKLmm
YTIK npokypop, HanoMHWUM, NPU3HaBasICA He TOMIbKO PYKOBOAWTENEM,
HO M CamMbIM aKTUBHbIM YYaCTHUKOM Yro/I0BHOMO Mpec/iefoBaHns B 40-
cyae6HOM Npon3BOACTBe, 06/1aatoLLIM CaMbIMU LLUIMPOKMMM MOSIHOMO-
4namMmn. OH He TONbKO MMeN BO3MOXHOCTb SIMYHO BO36Y)XXAaTb YronoB-
Hble fiena, Ho 6e3 ero cornacus CnefoBare/lb He Mes npasa 06paTuTb-
CA B Cyf, 4/19 MOMyYeHWs paspeLleHns Ha MPOU3BOLACTBO OTAE/bHbIX
CNeACTBEHHbIX AENCTBUIN N NPUMEHEHNS K MOA03PEBAEMbIM U 0OBUHSA-
eMbIM psga Mep npeceveHns. Ero nucbMeHHble yKa3aHua 0 Hanpas/e-
HWW pacc/efioBaHNs, a opraHam [O3HaHWs — O MPOBEAEHUY OnepaTmB-
HO-PO3bICKHbIX MEPONPUATUIA, 3a PEAKUMU UCKITOUEHUSMW ABNSAIUCH
[N19 CNefoBaTens v 3TMX OpraHos 06s3areNbHbIMU. HakKoHeL, NMpoKy-
pop MMes NpPaBo Ha IMYHOE NPON3BOACTBO OTAE/bHBIX CMELCTBEHHbIX
[eNCTBUI, U3MEHEHWe COCTaB/IEHHOTO CefoBaTeNeM 06BUHUTENBHOIO
3aK/o4eHns (B NpeLyCMOTPEHHbIX 3aKOHOM rpaHnLax) u T.4.

B HacTosLlee BpeMsi MPOKYpOp MULLEH Npasa /IMYHO BO36YAUTH
YroI0BHOE fieN10, NPEeKpaTuTb ero 60 yronoBHoe npecnefoBaHne B
OTHOLLEHWW OTAE/bHbIX L. OH MOXET NULWb MHULMNPOBATL HEeoob-
XOAMMOCTb PeLleHuns 3TUX U APYrMX BOMPOCOB MO YrosIoBHOMY Aeny
nepes cresfosartenemM (M ero pykosoguTenem). bonee Toro, BbIHECEH-
Hble B 3TOM OTHOLLEHMN MPOKYPOPOM B Mpejenax CBOMX YyKa3aHHbIX
BblLLIE MOSTHOMOYMIA MOCTAHOB/IEHUA HE ABMIAKTCA 04HO3HAYHO 06s3a-
TeNlbHbIMW [/19 OPraHoB 1 L, OCYLLECTBASIOWMX NpeaBapuTe/ibHoe
cnegcteue. [laHHas 3akoHoAaTeslbHas TpaHC(OpMaLUs MOHOMOUNIA
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MPOKypopa B A0CyAe6HOM MPOM3BOACTBE MO YrONOBHLIM feflaM Bbl-
3Basia Pe3Kyro 1 BO MHOTOM 060CHOBaHHYH KPUTUKY B HOPUANYECKON
nuTepatype®. Ho — «3aKOH eCTb 3aKOH», 1 NOKa OH [eiCTBYeT, OH 065-
3aTefieH 419 UCNONHEHWS, ero NpeAnucaHns COOTBETCTBYHOLWMM 06pa-
30M OrpaHM4YMBaIOT YCMOTPEHMe NPaBoONpUMeHnUTens (B LaHHOM Chy-
yae, MPOKypopa).

Bo3sBpallasicb K Teme AaHHOW pab0Tbl, PacCCMOTPUM CedyHOLLXIA
BOMPOC: nouemy docyoedHoe cocnauieHue 0 CompyoOHu4ecmee 3aKio-
yaemcs n0603p€6aeﬂflblM/O66uH}leMblM He Cco Cﬂedoeameﬂefw, pacczzedy-
nowum y2oi06Hoe 06./10, He C pykoeodumeﬂeM Cl1e0CmMBEHH020 opeana,
8 KOMOpoM OaHHOE Y20l08HOe 0el0 pacciedyemcs, a ¢ NPpoxKypopom?
Bonee Toro: gaxe camo XoAaTaicTBO MOLO3PEBAEMOro/06BMHAEMOrO
0 3aK/YeHUN [OCYAEe6OHOr0 CoralleHms 0 COTpyAHUYeCTBe, NogaBa-
eMOe MM, KaK M3BECTHO, Ha MMS MPOKYpopa, K MOCefHeMy ANs pac-
CMOTpeHUA (ecnn cnefosareNlb He COYTET HEOOXOAUMBbIM BO30YAWTH
nepes HUM X0AaTaliCTBO O 3aK/HOUEHMUMN TAKOBOIO COr/alLeHNs) MOXET
Boo6LLe He nocTynuTb (4. 3 cT. 317.1 YTIK).

Ha KpaliHtot0 napafoKcanbHOCTb M HENOTMYHOCTb TaKOro Mosoxe-
HUWS Y>Ke HEOAHOKPATHO 06paLLanoch BHUMaHWe B nTepatype. «Takas
rnpoLeaypa, — COBEPLLEHHO BepHO nuLleT, Hanpumep, O. B. EBCTUIHe-
eBa, — BUAMTCA Kak abCoOMOTHO HENPMEM/IEMOI C MO3ULMIA YTONOBHOMO
npoLeccyasibHOro npasa, Tak U NULLIEHHON 3/1eMeHTapHOro 34paBoro
CMbIC/a: Kakoe NpaBO MMEET CfefoBaTe/lb paspellaTb XOAAaTaicTBo,
KOTOpoe eMy He agpecoBaH0? OH MoOr 6bl OTKa3aTb B MOAAEPXKaHWUM
TaKoro xoAataincTea 06BMHAEMOrO (MOLO3PEBaEMOr0) MM B BbIHECE-
HUW MOTUBMPOBAHHOIO MNOCTAHOB/IEHUS O BO36Y)XKAEHUM COOCTBEHHOIO
XOfaTalicTBa C YKa3aHMeM KOHKPETHbIX MPUYMH 0TKa3a, HO He peLuaTb
3TOT BONPOC BMeCTO MPOKypopax» .

MpOKypop B COBPEMEHHbIX MPaBOBbIX PeasMAaX /1Lb OCYLLeCT-
BNISIET HaA30p 3a 3aKOHHOCTbIO J0CYAe6HOr0 NPOVN3BOACTBA, HENocpea-
CTBEHHOIO Y4aCTMsi B KOTOPOM OH He MPUHUMAET, U K peannsauum 3a-
K/IFOYEHHOI0 COr/aLLeHNs Ha 3TOI CTaguu YrosioBHOrO mpouecca no

% Halle MHeHMe M0 3TUM Bompocam cM.: haes O. A. TIPOKYpPOp Kak CyGbekT
yronosHoro npecnegosaHns. M., 2006; baes M. O., baes O. A. HoBOe nnatbe nNpo-
Kypopa? // BOpoHeXXCKre KpuMUHanncTuyeckmne yteHus. Boir. 9. BopoHex, 2008.

% Fecmueneesa O. B. O CyLLLHOCTW NPaBOBOr0 MHCTUTYTA «A0CyAebHOro corna-
LLEHVS O COTPYAHNYECTBE» U HeAOCTaTKax ero NpaBoBoOWi pernameHTaumm // Poc-
cuiickoe npaso B VIHTepHeTe. 2009. Ne 5 (cnewsbInyck).
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YrO/IOBHOMY [ieNly OH, C/lefioBaTe/lbHO, OTHOLLUEHWS He MMeeT. bonee
TOro, Kak byeT nogpobHee cKa3aHo Janee, KaKMX-n1b0 peasnbHbIX 065-
3aTe/IbCTB Nepes BTOPbIM YHaCTHUKOM COrNaLleHns OH, B COOTBETCTBUM
C 3aKOHOM, He HeceT (T.e. MM 3aK/Ho4aeTca Hekas napafoKcanbHas of-
HOCTOPOHHSSA «CLEMKa»).

B cBA3n ¢ aTuM (B pa3BuTME paHee BbICKa3aHHOIO MpeaioKeHns
0 3aK/Il0YeHNN NPeaBapuUTeNbHONO LOCYyAeOHOro CornalleHns co cne-
[0BaTeNeM) BbICK&XKEM CMeAYHOLLY0, MOXET ObiTb, HECKO/IbKO HEOXMU-
[AHHYI0, UOEHD: cyObekmom 3aKIioueHust 00Cy0eOH020 CONAUEHUS O
compy()Huqecmee CO CMOpOHbL 008uUHeHUA — opeanoe u auy, ocywecm-
GIANOWUX Y20TI08HO€E npeczzedoeanue, — Oonicen eblcmynams Heno-
CpeocmeenHo cedosameis, OeUCmEYIOWULl ¢ CONACUSL HA MO PYKOBO-
oumejist C1e0CMBEeHHO20 OP2aHd.

Ho, noBTOpMM, MOKa 3aKOH AeNCTBYeT, OH — 3aKOH, Y NOTOMY Aa/lb-
Heflllee Halle nccnegoBaHme OyaeT OCHOBbIBATLCA Ha peainax AencT-
BYIOLLIEFO B HACTOSILLIEE BPEMS YTOMOBHO-MPOLECCYabHOrO 3aKOHa, KO-
TOPbIA NPU3HAET CyOLEKTOM 3aK/oueHns [0CYAe6HOro cornaleHns o
COTPYAHMNYECTBE CO CTOPOHbI 06BMHEHMS UIMEHHO NMPOKYpPOpa.

B cBA3N C 3TUM HeNb3s He OCTAHOBUTLCA Ha TeX 00653aTe/lbCTBax,
KOTOpble MPUHUMAET Ha cebs B 3TOM C/lyyae CTOPOHa OOBMHEHMS B

NULE MPOKypOpa.

06 06sa3aTe/IbcTBax CTOPOHbI 06BUHEHNS
Npwv 3aKIHYEHNN 40CYAEe6HOMO COoralleHns 0 COTPYAHUYECTBe

Obs3arenscTBa, NPUHUMaeMble Ha cebsd Mofo3peBaeMbiM/06BUHSA-
eMbIM, XOfaTalcTByHOLWMM 0 3akntoyeHnn ACoC, B 06LLeM BUje O4ep-
yeHbl B HopMmax YT1K. A KaKoBbI e Mpu 3TOM 0653aTe/IbCTBa CTOPOHbI
06BVHeHMs (CnegoBaTens, NPOKypopa), MHbIMKU CNOBaMK, KakoB Mpes-
MeT oCyAeOHOro CornalleHns co CTOPOHbI 06BMHEHNA? Takux 0653a-
TeNbCTB, MO CYLLECTBY, HET; NPeAMET COraLleHns CO CTOPOHbI 06BUHE-
HWS 3aKOHOAATE/IbHO, MOBTOPUM, He OMnpefeneH B npuHumne. «Huka-
KMKN 00513aHHOCTAMU W OTBETCTBEHHOCTHIO CTOPOHA 06BUHEHWS U CYL
nepep 06BMHseMbIM (MOACYANUMBIM), — BEPHO 0TMevaeT HO. B. AcTadb-
€B, — He CBA3aHbI»?'.

2 Acmagpwves FO. B. Komnpomuce nnm caenka? (Mpaktnyeckue npobnembl 3a-
KMHo4YeHnst 4ocyaebHbIX cornalleHnin o cotpyaHuyecTse) // JocyaebHoe cornatwe-
HVe 0 COTpyaHM4ecTBe (NpaBoBble N KPUMUHAIUCTUYECKME Npob6siembl). Bopo-
Hex, 2010. C. 21.
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Veul, 6 nacmosiwee epems, coenacro delucmayiouiemy 3aKomy, oaxice
Voice 3aKII0UeHHoe Co2laueHue 0 COmpyoHudecmee omudb He O3Hd-
yaem, umo oHo 6ydem obszamenvho (ecnomuum Illexcnupa) «oas aio-
Oell 0anbHe20 ymay — 0iisi NPOKYpopa u cyod.

B aTom oTHoweHnn YTIK «CKpOMHO» OrosapmsaeT NuLLbL TO, YTO B
AoCyne6HOM COrnalleHnn 0 COTPYAHWUYECTBE AO/MKHbI ObITh YKa3aHbl
«CcmMAarvarouime 06CTOATENLCTBA U HOPMbI YTro/1I0BHOIo 3akKoHOAATE/1b-
CTBa, KOTOPbIE Mozym Ovimb npumeHeHvl B OTHOLLEHNW NOA03PeBaemo-
ro UM 06BUHSAEMOIO npu cobrrodenuu NOCIeOHUM YCa06utl BbIMOMHE-
HWS 00513aTeNbCTB, YKa3aHHbIX B A0CYAe6HOM COrnalleHnn o0 coTpya-
HuuyecTee» (M. 7 4. 2 cT. 317.3 YTIK) (kypcuB Haw. — O. B.).

C OAHOI CTOPOHBbI, Takas YKIOHUMBas (hOPMY/IMPOBKA — JaNieKO He
cnyYaiHa. JeiAcTBUTENbHO, HN NPOKYPOP, HX, TeM 6onee, crnefoBaTenb
HE MOT'YT, KaK y>Xe 0TMe4asioCb paHee, rapaHTmnpoBaTthb /Ly, C KOTOPbIM
3akntovaetcst [JCoC, Toro, UTO Cyq BCELEeno BOCNPUMET 3aK/IHOHEHHOe
JocynebHoe cornalieHre u yyTeT ero npu HasHavyeHWn HakasaHus. U
MOTOMY BHECEHMEe B 3aK/10YaeMoe COrfalleHne Kakux-nmnbo KOHKpeT-
HbIX «006€LLaHNI» Ha 3TOT CYET He BXOAUT B NPOLLECcCyaslbHYH KoMe-
TEHUVIO NpeLCcTaBuTeNeil CTOPOHbI 06BUHEHNS.

Tak, LITaTHbIA KuAnep opexoBcko-measefkosckoli OMNI™ Oner Myixaiinos
MOMOT PacKpbITb CEPUI0 YBUIACTB, O KOTOPbIX CMefoBaTeNy AaXe He foragbl-
Ba/MCb. OH Xe cfia TallHUKK C opy>Ku1emM. FoCo6BUHEHVE (BUAUMO, BbIMOMHASA
[OCTUTHYTOE C MOACYAMMBIM CornalleHve. — O. b.) Npocuno Cyf y4ecTb no-
MoLLb Mwuxaiinosa 1 NpMroBopuThL ero K 19 rogam 3akntoueHusi, HO eMy fanu
MOXXM3HEHHbIIi CPOK?.

C [pyroli CTOPOHbI, aMOPMHOCTb paccMaTpuBaeMoli hopMynnpoB-
KV NO 3TOI XKe NPUYMHE Ha NPaKTUKe MOXET SABUTHLCA CYLLEeCTBEHHbIM
NPensTCTBMEM A/151 3aKNHOUYEHUS AOCYAEOHbIX cornalleHunin. bonee yet-
KO, N0 HalleMy NpeacTaBNeHNto, OHa Obl BbIrisAena, ecnm 6bl coaep-
ana 60nee KOHKPETHbIE 1 BbINOHMMbIE 0653aTe/IbCTBa CTOPOHBI 06-
BUHEHUS.

Mo HaweMy MHEHMIO, B HacTosLLee BpeMs MPOKYpPOp peasibHO Mo-
YKET MPVHATL Ha ce6st NPU 3aKKUEHNN A0CYAEOHOMO COrnalleHns cne-
AytoLime 063aTeNbCTBa:

a) 0603Ha4YNTb CBOO MO3NLMI0 06 OTMEHE NN U3MEHEHWMN B CTOPO-
HY CMATYeHNs N30paHHO B OTHOLLEHUW NMLA, C KOTOPbIM 3aK/IHYaeT-
CA1 COrnalleHne 0 COTPyAHMYECTBE, Mepbl MPECeYeHNs 1 APYrMX paHee

2 URL.: http://prev.strana.ru./doc.html?id=73683&cid=1
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MPUHATBIX Mep MPOLECCYaNbHOTO MPUHYXKAEHUA MPY pacCMOTPEHUN
3TWX BONPOCOB B CYAE;

0) BHeCTU B cy/ NpeAcTasneHne 06 0coboM NopsaKe NpoBefeHns cy-
[e6HOro 3acefiaHns ¥ BbIHECEHNSA CyaebHOro peweHns (CT. 317.5 YTK);

B) 0603Ha4YMTb CBOKO MO3WLMIO B OTHOLLEHUW HaKa3aHUs, O Ha3HaYe-
HMW KOTOPOTO MOACYAMMOMY OH B 3TOM Ciydae ByaeT NpoCcuThb CyL,;

I) rapaHTUpOBaTb MPUMEHEHWNE K MOA03peBaeMOMY/06BUHAEMOMY,
ero 6/IM3KUM POLCTBEHHMKAM, POACTBEHHMKAM M B/IM3KUM NMLaM KOH-
KPeTHbIX (C HUM OroBapuBaeMblX) Mep ob6ecneyeHuUs 6Ge30macHOCTH,
Kak MpefyCMOTPEHHbIX COOTBETCTBYHOWMMI HopMamun YTIK (B yacT-
HOCTW CT. 217, 4. 3 cT. 317.4 v Ap.), TaK U UHbIX, NPeLYyCMOTPEHHbIX
PefepaibHbIX 3aKOHOM «O rocyfapCTBEHHOW 3allmTe NoTepresLUunX,
CBUAETENe N MHbIX YYACTHUKOB YIO/IOBHOIO CYA0MNPOVN3BOACTBaY.

C aT0ii Npo61eMoii cBA3aHa eLle OfHa, He MeHee akTyaslbHas U He
MeHee (ecnin He 60/ee) AUCKYCCUOHHAS: O BOMOXHOCTMW PacTOPXKEHNSA
[0CyaebHOro cornaweHns 0 COTPYAHUYECTBE MO MHULMATMBE MPOKY-
popa Kak Cy6beKTa 3aK/HUMBLLETO ero Co CTOPOHbI 06BUHEHMS.

Mpo6iema BO3MOXKHOCTN PACTOPXKEHWSI
A0CYAe6HOr0 COrMalLeHnst 0 COTPYAHUYECTBE
No YCMOTPEHUIO NPOKypopa

«3Has HpaBbl HALLIIX NPaBOOXPaHUTENEN, — CNpaBeIMBO NULLET 06
aToi npo6neme A. C. AneKcaHpoB, — He NCKKYaeM TaKyt BO3MOX-
HOCTb»®.

Ilpedcmasum cebe crnedyowyro cUunomemuyecKyo cumyayuto. 0o
(unu nocne) 3aKIOHEHUs. CONAUEHUST NOO03PEBACMBII/0DBUHAEMBI,
BbINOIHSSL €20 YCI08US, Nepedal CLed08amenio UCKOMYIO UHpopmayuio,
KOMOopas. N03601UNA 00BbEKMUBHO U30OTUYUMb COYHACTMHUKOS COBEP-
wenus npecmynienus. Ilocie yeeo ... u cam nodospesaemulil/0O6uUHs-
eMulil, U e20 OanrbHeuulas y20n06HO-NPABosas Cyobba c1edo8amento
CIMAHOBAMCSL, NO CYWECMBY, «He UHMEPEeCHbl» (V8bl, MO UMEHHO MAK,
XOMsL U 38Y4UM HECKOIbKO YUHUYHO). Bom 30ech u maumcsi 60nbuioll
UCKYC PACMOPESHYMb 3aKIIOYEeHHOe co2lauleHue (0CobeHHo, ecau Co-
BEepUICHHOE NpecnynieHue, NpecmynHole 0elicmeus Kpaune YuHUYHol U
00U eCmBeHHO ONACHBL), @ NOBOO OJid MOS0 CLeQ08AMENb NO CEOEMY
VCMOMPeHUio 6ce20a Modicem Hatmu...

2 Anexcanopos A. C. ©3-141 npuHAT, uto gansiie? // focysebHoe cornalleHne
0 COTpyAHMYecTBe (MpaBoBble Y KPUMUHANMCTUYECKME Npo6/iembl). C. 7-8.
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K rny6ouvaiiuemy coxaneHuo (M 3710 elle oanH «pud» 3aKoHOa-
TeNIbHOrO O(hOPM/IEHNA MPABOBOr0 MHCTUTYTa JOCYAe6HbIX cornatle-
HWI 0 COTPYAHMYECTBE), KaKNX-NMBO HOPMATVBHbLIX NPeAnvCcaHnin He
TO/IbKO O MeXaHU3Me PacTOPXKEHWS paHee 3aK/1HUYEHHOI0 CornalleHuns,
HO 0 CaMOi1 BO3MOXXHOCTM 3TOT0 B HacTosLLee Bpems Y T1K He cofepXuT.
OH Wb BO3NaraeT Ha NPOKypopa 0653aHHOCTb NPU PacCMOTPeHUN
MOCTYNUBLLErO OT CNeAoBaTeNs YrosioBHONO Aefia B OTHOLLEHUN 06BK-
HSEMOrO, C KOTOPbIM 3aK/THO4eHO f0CyAebHOe CornalleHve 0 COTPYAHK-
4ecTBe, OAHOBPEMEHHO PacCMOTPETb MaTepuasbl, NOATBEPXKAAOLLME
cobntofeHve 06BUHSEMbIM YCNOBUIA 1 BbIMOMHEHWE 0643aTeNbCTB, UM
npesycMoTpeHHbIX (4. 1 ¢T. 317.5 YTIK). NHbIMK cioBaMK, BO3HMKIA
Hekas npaBoBas HeONpeAeneHHOCTb: Kakoe >ke MpoLeccyalbHoe pe-
LLeHWe [O/MKEH NPUHATL MPOKYPOP, eCv B pe3y/ibTaTe pacCMOTPeHUs
yKa3aHHbIX BblLLe MaTtepuanoB OH MPUAET K BbIBOAY, YTO OHU He MOA-
TBEPXAAKOT BbINOHEHNE OOBMHAEMbIM YC/TOBUIN U 0653aTENbCTB CO-
rnaweHuns o coTpyaHuyecTBe?

Bonee Toro, 3akoHOZaTE/IbHO He YperynMpoBaHHbIM OCTasICA BOM-
poC O MPUHLUMMNUANLHOW BO3MOXHOCTY PaCTOPXXEHUS COrnalleHns o
COTPYAHMYECTBE MOC/e ero 3ak/MtoyeHns B Nepuog ero AeicTBUs [0
OKOHYaHWSA MpeABapuUTEIbHOr0 pacc/iefoBaHNs MpecTynneHus/npe-
CTYNNeHWIA. Henb3s ckasaTb, YTO 3TOI NpobnemMe B MTepaType He yae-
NANOCb BHUMaHMS. Tak, BbICKa3aHO MHEHMe 0 TOM, YTO «MpeAcTaBns-
eTCs BMO/HE YMECTHbIM (DaKTUYeCKM YBEeLOMUTENbHbIA NOPALOK pac-
TOPXXeHUsA Jocyae6HOro cornalleHns o COTPYAHUYECTBE, NPU KOTOPOM
3aMHTepecoBaHHas CTOPOHA YBEAOM/ISIET O MPEeKpPaLLeHUn COTPYLHN-
yecTBa MPOKypopa, KOTOPbIA, B CBOK O4epefp, BbIHOCUT MOCTAHOB-
NEeHNe 0 MPeKpaLLeHNn COTPYAHMYECTBA WU HanpaBsieT YBeAOMIEHNE
06 3TOM ApYroi CTopoHe»®. ITO NpeasIoKEHNE HALLIO MOAAEPXKKY B
Mpukase MeHepanbHoro npokypopa P® ot 15 mapta 2010 r. Ne 107,
KOTOPbI/i BMEHSET NPOKYpopaM B 0653aHHOCTb «Mpy MONYyYeHUN CBe-
QleHn 0 HecobNAeHMM NoA03peBaeMbIM (06BUHSEMbIM) A0CYAE6HOIO
cornaLleHuns 0 CoTpyaHMYecTBe (CO06LLEeHMe 3aBEAOMO NIOXKHBIX CBee-
HWA, 0TKa3 OT y4aCTus B CNEACTBEHHbLIX AENCTBUAX, OnepaTMBHO-PO-
3bICKHbIX MEPOMPUATUSAX, COKPbITNE BXKHbIX AN CNEACTBUA AaHHBIX W
4p.) BbIHOCUTb NOCTaHOB/IEHWNE O MpPeKpaLLeHUn 1oCyAe6HOro CoTpya-

% Munuyun C. /]. JocyaebHoe cornatleHne 0 COTPYAHMYECTBE: 3aK/IHYeHne U
pactopxeHue // JocynebHoe cornalleHne o0 coTpyaHuYecTse (MpaBoBble U KpUMK-
HasmcTuyeckue npobnemst). C. 197.
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HMYecTBa. <...> YTOMI0BHOE AEN0 NPW U3MN0KEHHbIX 00CTOATENbCTBAX
HanpaenATb B Cyf, 419 pacCMOTpeHus B 06Lwem nopsgke» (n. 1.16)%.

Mo coobLieHuto xypHana Pycckuii Newsweek Ne 26 21-27 mntoHa 2010 T,
B 2009 . 6bIBLUMIA HauanbHWK OTAena 6esonacHocTn «EBpoceTu» Cepreit
KatopruH 3akntoumn gocynebHoe cornalleHne ¢ opraHamy yronoBHOro npe-
cnefoBaHus. KaTopruH o6ellan pacckasaTb BCE, YTO 3HAET O MOXMLLEHNM JKC-
neauTopa AHapes BnackvHa u BbiMoratenbCTBe y Hero 20 MaH py6neit (B
3TOM NpecTyn/ieHnr 00BUHAKOTCA 3KC-rnaBa «EBpoceTu» EBreHnin Yuusap-
KWH, GbIBLUWIA BULIE-NPe3nAEHT KOMMNaHuy bopuc JIeBUH 11 BOCEMb COTPYAHM-
KOB CNyObl 6e30nacHOCTK). B3ameH KatopruH nonpocun 0cBo60AUTL ero
[0 cyfa u3-nog ctpaxu. OT MMeHW rocyapcTBa CornalleHne nognucan 3ame-
cTuTenb MeHepasnbHoOro npokypopa Poccun Buktop MpuHb. KatopruH ycno-
BMSI CAE/MKMN BbIMOJHWA, HO Ha CBOGOAY He Bbillen. B Hauane MoHS eMy yxe
B MATLIN pa3 npoaimamn apecT. Okasanoch, YTo elle B KoHue Mas 2010 roga
APYroi 3aMecTuTenb MeHepasibHOro NpokKypopa — Bnagummp MannHOBCKMiA
6e3 06bACHEHWS NPUYMH PACcTOPT C HAM paHee 3akntoueHHOe focyaebHoe co-
rnaweHne’,

Mo Hawemy y6exaeHno, OTPaXKeHHbIE B MpuBeAeHHOM [puKase
npeanokeHve N ykasaHue MeHepanbHOro NPOKypopa BbIrsAaT KpaliHe
He y6eanTenbHbIMMW, ECNN He CKasaTb O0/bLLE. ..

Mooicno npedcmasums cebe u maxkyrw (Ha Haw 632150, GNOJHE 8O3~
MOJICHYIO) CUMYAYUI. ¢ NOO003PEBAEMBIM/OOBUHAEMbIM 3AKIHOUEHO
JCoC, u smo nuyo eceyeno 8bINOIHULO NPUHAMbIE Ha ceOsi 0bA3amenb-
cmea no cooelicmeuio cieocmeuio. Ho, mem ne menee, docmamounvix
00Kazamenbcme 05t 008UHEHUS U30OIUYAEMBIX UM COYYUACTMHUKOG TUOO
OJ1s paACKpbIMUsL UHBIX NPECYNIEHUL, O KOMOPbIX OH COOOWUT, opea-
HAM npedsapumenbHo20 ciedCmasusi coopamn He y0anocy. Hensiemcs au
omo 06cm0ﬂmeﬂbcm60 OCHO6AaHUeEmM aﬂ}l BO3MOIHCHOCO PACMOPIHCEHUA C
()aHHblM JAUYOM paHee 3aKN0UYEeHHO2c0 COZ]ZaWeHM}l?

Mpu3HaeMcs, YTO Kakoro-nmbo NO3WTUBHOIO OTBETA MO BOMPOCY
BO3MOYXHOCTW 1 OCHOBaHMi pacTopxeHns ACoC y Hac B HacTosiLee
BpeMs MoKa He CIOXMN0Ch. OfHAKO HET COMHEHWI B TOM, YTO 0oHuMm
U3 NPUOPUMEMHBIX HANPABLEHUUl OAIbHele20 PA36umus paccman-
pueaemoco uHcmumyma aOJZDfCHO cmams CO3()CIHM€ ueniko nponucam-
HO20 npasoeo2co mexanusmda, capanmupyroweco juyy, ¢ Konopsim 3a-
Krouaemcs 00cy0ebHoe coerauenue 0 CompyoHu4ecmee, 8binolIHeHue

31 CM.: 3akoHHOCTb. 2010. Ne 6. C. 57.
32 URL: http://knigi.tr200.net
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APUHUMAEMBIX NPOKYPOPOM OM UMEHU 20CYOapCmeda e20 YCIo8UI™,
Bo BCAKOM criyyae Mbl YOeXeHbl B TOM, YTO YC/OBUA BO3MOXHOIO
pacTopXXeHus [0CyAe6HOro COrfalleHns 0 COTPYAHWUYECTBE LO/MKHBI
ObITb, KaK MVHMMYM, OTOBOPEHbI C NMOL03PeBaEMbIM/06BUHAEMBIM NPU
ero 3aK/Il04eHNN U, TaK Xe Kak 0053aTenbCTsa, NPUHMMaemble Ha cebs
npyi 3TOM NPOKYPOPOM, OTPaXKeHbI B TEKCTE CAMOr0 corfalleHums. 31o
B OMNpefe/ieHHON Mepe NpeoTBPaTUT He060CHOBaHHOE (a MOTOMY He-
[0MNyCTMMOe) YCMOTPEHMe NPOoKypopa 0 He06X0ANMOCTN OAHOCTOPOH-
Hero pactop>keHns CoC ¢ 3aK/1H04MBLUMM €ro INLOoM, a NnocnegHeMy
npeaocTaBMT BO3MOXHOCTb MOTUBMPOBaHHO 06XKai0BaTb Takoe peLue-
HWe B YCTaHOB/IEHHOM YT0/I0BHO-MPOLIECCYa/IbHbIM 3aKOHOM MOPSALKE,

B 10 e Bpems, BHOBb HarNOMHUM, YTO YCTAHOB/NEHWE BPEMEHHOIO
MHTepBas1a BO3MOXHOCTU 3aK/IOUEHNS J0CYAe6HOro cornalleHns, Tak
XKe KaK 1 0C06eHHOCTM Cye6HOro Npomn3BoACTBa B OTHOLLEHWM NWLa, C
KOTOPbIM TaKoBOe COrNaLleHne 3aKHUeHO, HOCAT PKO BbIPaXKEHHbIN
TaKTUYeCKUIA XapakTep, SB/AIOTCA HEKO NpaBoOBOW OCHOBOW Ans 3a-
WNTbI [OKa3aTe/bCTB. B 4aCTHOCTW, Mbl MeeM B BBUAY Npeaynpex-
[eHne BO3MOXXHOCTU M3MEHEHWS JIMLIOM, 3aK/TIHOUMBLLMM COr/lalleHue,
CBOVIX MOKa3aHWUii Kak B X0fe fa/ibHeiLLIero npesapuTeibHOro paccre-
[0BaHMA NO ero feny, Tak u B cyae, rae 6yneT paccmarpusarsCs 4eno
Mo 06BMHEHWIO N306/TMYEHHBIX MPY ero COAENCTBMM COYHaCTHUKOB CO-
BEPLLEHHOr0 UM NPECTYM/EHUS.

Mogo6HbIE NOMbITKX MOTYT ObITb MPEANPUHATBLI UM MO PasINYHbIM
MPUYMHAM, B YaCTHOCTU, ABUTLCA CIELCTBMEM CTPECCOBOW CUTyaLUK,
CBSI3aHHOW C CYLLIHOCTbIO [JaHHbIX UM MOKa3aHWi, CyObeKTUBHbIX MCU-
XONOFMYECKNX OCOBEHHOCTEN ero JIMYHOCTW, NGO BO3LEWCTBMA CO
CTOPOHbI 3aVHTEPECOBaHHbIX B UCXOAe Aena nvu, (B MepByto ouvepelb
Tex, KOTOpble M306/1M4aloTCA B €ro nokasaHusax, WX POLCTBEHHUKOB,
npeacTasuTeneid U T.n.). Ana npegynpexzneHns atoro, a cefoBare/ib-
HO, U /19 3alUMTbl [OKa3aTeIbCTB B MHCTUTYT A0CYAe6HOro cornaLue-
HUS O COTPYAHUYECTBE «3a/IOXKEH» LiE/bliA KOMM/EKC MPaBOBbLIX Mep
obecneyeHns 6e30MacHOCTM L, C KOTOPbIMW Takoe COr/alleHve 3a-
K/THO4aeTCA, UX POLCTBEHHUKOB U B/IM3KMX.

B yacTHOCTW, B COOTBETCTBUW C U3MEHEHUAMW, BHECEHHBIMM B Y. 1
CT. 154 YTIK, cnepoBateno npefocTaB/ieHO NpaBo He TOMbKO Ha Bbl-
[eNneHve B OTAeNbHOe NPOV3BOACTBO YrO/IOBHOIO AeNa B OTHOLLIEHWUN

33 ECTECTBEHHO, NP BbINOIHEHMN CBOMX OFOBOPEHHbIX B COFMALLEH I YCNOBUIA
3TVM MOA03PEBAEMbIM/0OBUHSAEMBIM.
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LA, C KOTOPbIM MPOKYPOPOM 3aK/H0UeHO AocyfebHoe cornalleHune
0 COTPYLHMYECTBE, HO M Ha 3aceKpeunBaHmne AaHHbIX O ero SIMYHoC-
T”: «B cnyyae BO3HUKHOBEHUSA Yrpo3bl 6€30MacHOCTY NoJ03peBaeMo-
ro UM 06BUHAEMOr0 MaTepuasibl YroNoBHOIO fena, UAeHTUhULmpy-
fOLMe ero JIMYHOCTb, M3bIMAOTCA W3 BO30YXAEHHOIO Yro/0BHOIO
fiena v NproobLLakTCa K YrofloBHOMY AieNy B OTHOLLEHMW MOA03peBae-
MOro WUy 06BMHAEMOrO, BbleNIEHHOMY B OTAE/IbHOEe NMPOV3BOLCTBOY.
Ho pgaxe B BbljeleHHOM B OTAe/IbHOe NMPOM3BOACTBO YrOMI0BHOM fere
npvi BO3HUKHOBEHWM Yrpo3bl 6830MacHOCTM NOLO3PEBAEMOr0 UK 06-
BMHAEMOr0, C KOTOPbIM 3aK/IH04eHO AocyAebHOe cornalleHve o Co-
TPYAHUYECTBE, U B6/IU3KMX eMY /UL, BCE NPOLIeCCyasibHble JOKYMEHTD,
CBA3aHHbIE C 3aK/NOYEHWEM COrnalleHns (nocmanosnenue ciredosa-
meins 0 8030)dHcOeHUU neped NPOKYPOPOM COOMEEMCMEYWe20 X00d-
maticmed, nOCManosieHue NPOKypopa 0 €20 y0081emeopeHull, camo
coenawienue o compyoHuiecmee) Ha OCHOBaHMUM NOCTaHOB/IEHUA Ce-
[oBaTeNs XpaHATCca B orevaTtaHHOM KoHBepTe (CT. 317.4). C aTol xe
Lefiblo YacTb nepsas CT. 216 YTIK fononHeHa NosoXKeHWem 0 TOM,
YTO C Ha3BaHHbIMM BblLLE JOKYMEHTaMun NOTePreBLUNA U Apyrye yKa-
3aHHbIE B Hel nuua’ npu NpeabsaBeHUN UM MaTepranoB YrofoBHOMO
[iena no OKOHYaHWW NpeaBapuTeNbHOrO pacciefoBaHMs 3HaKOMUTLCS
npasa He UMEHOT.

Cy[onpov3BOACTBEHHAA MpaKTUKa ONMKANLLMX NET MOKaXeT, Ha-
CKO/NbKO 3TV Mepbl 6e30MacHOCTU afeKBaTHbI TpeboBaHNAM 0becneye-
HUS 3alUmMTbl OKa3aTeIbCTB U COOMIOLEHMS NPY 3TOM NPaB M 32KOHHbIX
WNHTEPeCcoB IMYHOCTHU. 10 Hallemy e ry6oKoMy Y6eXaeHuto, Bblge-
NeHne YrofoBHOIO fefla B OTHOLLEHUM NhLa, C KOTOPbLIM 6bIN0 3aK/to-
4eHO JocyaebHoe cornalleHre 0 COTPYAHUYECTBE, B OTAE/IbHOE Clea-
CTBEHHOe 1 cyfebHOe NPOM3BOACTBO HU B KOEM C/lyYae He CBUAETe lb-
CTBYET O TOM, YTO 3TO JIMLIO He JO/KHO ObITb JOMPOLLUEHO B Cyade npu
paccMOTPEHUN OCHOBHOIO Yro/IOBHOTO Aena (M3 KOTOPOro OHO Bblje-
NeHO). YBbl, UMEIOLLAACH B 3TOM OTHOLLEHUWN K HAcTOALLEMY BPEMEHW
MpaKT1Ka NoKasblBaeT 06paTHOE — 3T LA B CY/e N0 OCHOBHOMY feny
He [0MpallnBalOTCA, HapyLlaeTcs MPUHLMNWANbLHOE, HEOAHOKPATHO
NOATBEPXKAEHHOE MHOrOYMC/EHHbIMU pelleHnamn ECIMY npaso noga-
CYAMMbIX Ha NepeKpecTHbIV 4ONPOC 306N1YAIOLMX UX AL, B CYLe.

3 O NpUHLMNMaNbHOM UTHOPUPOBAHWK 3aKOHOAATEIEM YUacTVs MoTepneBLLe-
o B MEXaHW3Me 3aK/oUeHNs J0CYAeGHbIX COralleHnii 0 COTPYAHUYECTBE U Ha-
LUem MOHUMaHWM NPUYKH 3TOrO ByeT rOBOPUTLCS MOAPOGHEE Uy Thb HIAKE.
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K cnosy cxazams, «é CIIIA nakazanue uyenosexy, 3aKa04UEUIEMY
coenauierue 0 compyoHuuecmese, NPaKmuidecky 6ce20d HA3HAYAemcs
MONBLKO NOCAE MO20 U 68 3A6UCUMOCIU OM MO20, KAKUe NOKA3AHUS OH
0an Ha npoyecce NPOMuU8 U300IUUEHHBIX UM OPYUX TUY, COBEPUIUBUUUX
npecmynieHusl.

bonee mozo, sakonooamenvcmeo CILLA, ne naxoosueecs noo wpuc-
oukyueti Eeponetickoeo cyda no npasam uenoseka, npedycmampusaem
BO3MOIICHOCTNDL 8 CYUAe HeOOXOOUMOCIU 3ACMA8UMb 0A8AMb NOKA3A-
HUsL 8 cyOe Oadice TUYo, Komopoe yice omowvlio HA3HAYEHHOe eMy C yie-
MOM UCNOTHEHHO20 CONAUECHUSL O COMPYOHUYECmEe HaKazaHuey™.

Ho ecTb pudbl, N ecTb... Pudbl. V1 nepexoas K UX pacCMOTPEHWIO
(06pasHo roBops, NPeAnPUHUMAs MOMbITKY COCTaBUTb JIOLMIO «N/1aBa-
HUS» B YC/IOBUSAX A0CYAEOHbIX COrNalleHunii 0 COTPYAHNYECTBE), Cpasy
CKaXKeM, YTO MHCTUTYT AOCYAe6HbIX COrMaLleHniA 0 COTPYAHUYECTBE B
TOM BUAe, B KOTOPOM OH npeacTasneH B 1. 40.1 YT1K, Bo MHOrom Tant
B cebe CepbeE3HbIE OMaCcHOCTN ANd AOCTMXKEHUA CaMOro Ha3Ha4YeHuA
YrOMIOBHOIO CY/0NPOV3BOACTBA. K HIM Mbl B MEPBYHO O4epe/b OTHO-
CVM MOSHeNLLee NITHOPMPOBaHME 3aKoHOAATENlEM MNMPU KOHCTPYMpOBa-
HUW AAHHOTO NPaBOBOr0 MHCTUTYTA 3aKOHHbIX MHTEPECOB 1 NPaB NN,
NnocCTpagaBLUMX OT NPECTYMNHbIX NOCAraTeNbCTB.

O MecTe NOTEPMEBLLEr0 B CTPYKTYpe 3aK/H0UeHMs!
A0CYAe6HOr0 CornalLeHusi 0 COTPYAHNYECTBE

VccnegoBaHme 3Toi Npo6/ieMbl HAYHEM C HaNMOMWHAHUSA O TOM, YTO
Ha3HaYeHne YrofIoBHOrO Cy0NpoOn3BOACTBA, MCXOAS M3 aHasm3a CT. 6
YTK, npeacTtaBnset coboit cucteMHoe 06pa3oBaHyie, BKOUaKoLLee B
cebst TPM B3aMMOCBSA3aHHbIX 1 B3aIMOOOYC/IOB/IEHHbIX 31eMeHTa (Kax-
Ablli N3 KOTOPbIX B COOTBETCTBMM C NPUHLMNAMN CUCTEMHOIO NOAX0Aa
eCTb OTHOCUTE/IbHO CaMOCTOATE/IbHAs CUCTEMA):

1) 3awmTa npas 1 3aKOHHbLIX MHTEPECOB /UL, 1 OpraHu3auuii, noTep-
NEeBLUMX OT NPECTYM/IEHNIA;

2) yronoBHoe npecnefoBaHne N Ha3HaueHWe BUHOBHbIM CripaBeav-
BOr0 HakasaHus;

3) 3almTa IMYHOCTM OT HE3aKOHHOI0 1 HEO60CHOBAHHOIO 0OBMHE-
HWSI, OCY)KZEHWS, OTpaHNYeHNs ee npas 1 CBOOOA.

% Cwm.: leHnpokypatypbl Poccun 1 CLLUA 0OMeHAINCh OMbITOM B NPUMEHe-
HWUW 3aKoHogfaTenbeTBa 0 focyaebHom cornawenunn. URL:http://content.mail.ru/
arch/15050/4999851.html
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Hawm paccyxaeHns B 060CHOBaHMWe Bbillie BbIABUHYTOW (BO3MOX-
HO, HECKO/MIbKO 3MaTaXHOW) rrnoTesbl NpeacTaBnseTcs Lenecoobpas-
HbIM HayaTb C HEM3MEHHO aKTyaslbHOW M OCTatOLLECsH He MeHee auc-
KYCCWOHHOW Npo6/ieMbl COOTHOLLEHWS OOLLECTBEHHBIX U JINYHBIX WH-
TepecoB B Yr0/I0BHO-NPOLeCCya/IbHOM Mpase W Npu NpaBonpuMeHeHNr
B €ro pamkax.

B cospemennoii yeonosro-npoyeccyanvHoll aumepamype ux 8 psoe
cydaes umeHyrom maxoice ZOC)/()CIPCMGEHHIJZMM U 4dCmHbBIMU UHmMe-
pecamu, unmepecamu ny6ﬂutmbmu, uH()M@M()yCUZbelMM Uu Kojljliekmue-
HolMu®, umo, oonaxo, no Hauemy MHEHUIO, UX 2HOCEONO2UYECKUX, CO-
YUATIBHBIX U NPABO6bLX ocobennocmell (KGK 06W€CM6€HHbZX U JTUYHbIX
uHmepecoe) 6 npuryune He mMensent.

BOT Kak CyLLHOCTb 3TUX WHTEPECOB B YrO/I0BHOM CY0MPOW3BOJ-
CTBE B CBOE BPeMs pasbsACHANMACh N3BECTHLIM OTEYECTBEHHLIM MPOLeC-
cyanuctom J1. [. KokopeBbiM, 0C060 MOAYEPKMBAIOLLMM UX TECHEN-
LUYH B3aUMOCBA3b: «OOLLECTBEHHbIE UHTEPECH! B CYA0MNPOV3BOACTBE
BbIpaXXeHbI B €ro 3agadvax (CT. 2 OCHOB) 1 NPeACTaBNAtOT COO0M He CyM-
MY JIMYHbIX MHTEPECOB, & UHTepechl 06LLeCTBa B Le/oM. <...> B yro-
NOBHOM CYZ,0MNPOV3BOACTBE 00LLECTBEHHbIE MHTEPECHI HAMpaBeHbl Ha
OXpaHy 06LLEeCTBEHHOr0, rOCYAapCTBEHHOIO CTPOS, IMYHOCTM OT npe-
CTYMNHbIX MocsArare/ibcTs. BblpasuTensMmy 06LLECTBEHHbIX UHTEPECOB
MOTyT OblTb BCe YYaCTHWKW YrofIOBHOIO npouecca, U npexzie BCero
[O/MKHOCTHbIE INLA, OCYLLECTB/IAIOLLME NPOM3BOACTBO M0 AeNy.

JInyHble MHTEpeChbl OTPaXatOT NOTPEOHOCTU OTAENbHBIX YYaCTHU-
KOB MpoLiecca B OXpaHe NpoLeccyasnbHbIX NpaB B CBA3MN C BOB/IEYEHM-
eM B YrofloBHOE Cy0NPOM3BOACTBO... OHU MPMOBpeTatoT 0coboe 3Ha-
YeHMe MPUMEHWUTENBHO K /MLam, HenoCpeACTBEHHO 3auMHTEepecOBaH-
HbIM B UCXOAE Aena, 3alyLLatoLWLyM CBOW IMYHbIE NpaBa U UHTePeCHI
(nogo3peBaemblii, 06BUHSAEMbIA, NOTEPNEBLUWIA, PaXAAHCKWIA KUCTeL,
rpaXKAaHCKNIA OTBETUMK)»®.

Ha Haw B3rnsg, uenu gocyaebHbIX CornalleHuii 0 COTpyAHMYeCT-
BE B TOM BUfE, B KOTOPOM OHMW OMOCPeLOBaHbl Ae/CTBYOLLMM NpaBo-

% CM. 06 aTOM: Kospuea 3. @. [NpaBoBas Npupoa CornalleHms o COTpyaHNYeCT-
Be // [jocynebHoe cornalleHne o coTpyaHMYecTBe (MPaBoOBbIE Y KPUMUHAIUCTU-
yeckme npobnemsl). C. 155-157.

8" Kokopes JI. /. CyLUHOCTb 11 COOTHOLLEHWE 0OLLECTBEHHDBIX U JINYHBIX UHTEpE-
COB B YrofoBHoOM rnpotecce // OBLLECTBEHHbIE W INYHbIE UHTEPECHI B YTOIOBHOM
cyfonpoussoacTse. BopoHex, 1984. C. 9.
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BbIM MEXaHWU3MOM 3TOI0 MHCTUTYTa, €ECTb HE YTO NHOE KaK d)opmynvl—
pOBaHMWe, OTPaXKEHWE [MaBHbIM 06Pa30M 06LLECTBEHHbIX UHTEPECOB B
CTPYKTYpe Ha3HaueHWsi YrofioBHOO Cy0Mpou3BoACTBa B Lienom. Mpu-
OpUTET OTAAaH UMEHHO MM, B YaCTHOCTYM 1 B OCHOBHOM — 60pb6e C pas-
JIMYHBIMU BUAAMM 1 (hopMamm rpynnoBoii NPecTyNHOCTM 3a CYET, YBbI,
HE MeHee 04eBMAHOro yLemMmieHns npaB N 3aKOHHbIX MHTEPECOB J1NY-
HOCTW, B MepPBYI0 04Yepe/b NOTepreBLUNX.

3aKOHHbIe MHTEPEChI MOTEPMEBLUErO B YrO/IOBHOM [ie/e, €C/IM FOBO-
pUTb 06 3TOM COBCEM KOPOTKO, AYMAeTCs Ham, COCTOSAT B MOJIHOM KOM-
MeHcalum MaTepuanbHOro yiep6a v MopaibHOTO Bpefa, MPUUNHEHHO-
ro emy nNpecTynieHmnem. 563ny|OBHO, K 3TOMY CNneayeT OTHECTU N HaKa-
3aHe, KOTOPOMY MOA/IEXUT L0, MPUUYNHUBLLIEE MOTEPNEBLLEMY BPE[
M ylep6, cofepxaHue, B U AINTENbHOCTL KOTOPOTo, N0 MHEHMIO
NOTEePneBLUEro, aleKBaTHO COBEPLUEHHOMY BMHOBHbIM [ESHUID, €ro
TAXKECTU N HACTYNUBLLUUM B PE3Y/bTaTe NMPECTYN/IEHNA NOCNEACTBUAM.
OLIEBI/I,D,HO, UTO ANA KaKAOro KOHKPETHOro noTepneBLUEro Mepapxusa
LlEHHOCTM €ro 3aKOHHbIX UHTEPECOB B YTO/IOBHOM [le/le Pa3/inyHa: of-
HUM Hanbonee BaXKHO BO3MELLEHNE NMPUYNHEHHOIO UM MaTepnasibHO-
ro Bpesa; APYruM — pasmep MarepuasibHoro BO3MELLEHVSt MOPasIbHOTO
yulep6a; Ans TPeTbUX, HAKOHELl, Hambonee 3HaYMma cama YronoBHas
OTBETCTBEHHOCTb BUHOBHOIO 1 Ha3Ha4ae€MO€e eMy HakKa3aHUE.

Ilo Hawum «B8KIIOYEHHbIMY HAOMIOOeHUAM, OUANA30H MHEHUl No-
Mepnesuitx no MOMY 60NPOCY KpatiHe Wupox: om yOelcoeHHOCmu 8
Heobxooumocmu (omcymcmeuu HeooXoouMocmu) npusiedeniusi OaHHO-
20 auya/1uy 8000We K Y20L068HOU OMBEMCMEEHHOCHU 00 MpPebO8aHUs
HA3HAYeHUsl eMy/UM 34 COBEPUICHHOE NPECTNYNIeHUe MAKCUMAILHO 803~
MOJICHO20 U CIPO2020 NO C8oeMy Xapaxkmepy nakazanus. Ilocieowsis
nosuyus Hauboiee xapaxmepna 0Jist HOMePNnesuIUX, Ymo 6NoIHe ecnec-
MBEHHO 07151 CYOONPOU3BOOCHBA NO MANCKUM U 0COO0 MSICKUM YMbIUL-
JIEHHBIM HACUTLCIGEHHBIM NPECHYNIeHUSIM.

I'IpaBa noTepnesLLUero — 310, Kak npeacTaBnAeTCA (OI'IFITb Xe, ecnn
rOBOPUTbL KOPOTKO), rapaHTMpPOBaHHble KOHCTUTYLMEN 1 COOTBETCTBY-
OLWMMN 0TPac/iEBbIMM 3aKOHaMU NPUHLNMBI U MEXaH3Mbl MPaBOBOIro
O6EC|'|eL|eH|/|F|, BO-NepBbIX, YAO0BETBOPEHNA €ro NEPEHYNUCNEHHbIX BblLLE
3aKOHHbIX NHTEPECOB KaK TaKOBbIX, BO-BTOPbIX, 06ecneveHuns ¢ Tol xe
Lie/1bIO MOMHOLUEHHOro y4acTtusa notepresLlero B yronoBHOM cyorpo-
M3BOACTBE. V1 eCnn C 3TOi TOUKM 3peHns NPeAnpUHATL MOMbITKY aHa-
NX3a UHCTUTYTA 0CYAe6HbIX COMMALLIEHNIA 0 COTPYAHNYECTBE, TO MNpW-
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XOOMUTCA CLeNaTb HECKOMbKO CeAYHOLWMNX, He COOTBETCTBYOLUX 3TOMY
3/IEMEHTY CUCTEMbI Ha3Ha4YeHWs YrofioBHOrO CyAO0NpPOU3BOACTBA, Bbl-
BOZOB:

A. CoC sBnsieTcs, Ha Hall B3rns/, arnoreem Toro, Yto HeKoraa, 06-
cy>Kaas npo6nemMbl NPaBOBOro CTaryca NoTepresLLero, Mbl 0603Ha4nIN
KaK «CHO6M3M 06BUHUTENLHON BNacTu» %8, 3necb sTOT CHOOM3M B Mnep-
BYO O4Yepefib COCTOUT B TOM (3TO OOCTOATENBCTBO Y)XKe HEOLHOKPATHO
0TMevasiocb B nnTepatype),® 4yTo NpPaBOBOI MEXaHM3M 3aK/IHOUEHUS 1
peanunsaummn ACoC He TOMBKO He BKNHOYAET B CEOS CBA3AHHYHO C HUM
KaKyro-mbo AedaTe/IbHOCTb MOTEPMEBLUEro, HO BOOOLLE B MPUHLMME He
COLEPXMT YNOMUHAHNA O NOTepreBLUEM KaK 06 y4yacTHWKe focyned-
HOro coraweHns. bosee Toro, B OTAE/IbHLIX CBOUX MOSIOKEHNAX OH
NnpAMO OrpaHMYMBaET npefocTasieHHble YT1K noTtepnesLlleMy npasa
Ha ero y4acTtue B CyJ0Mnpon3BOACTBE.

Kak yxe ynoMuHanocb Bbllle, C/ef0BaTe/ll0 MpPefoCTaB/IeHO He
TO/IbKO NPaBO Ha BblJeNeHrie B OTAENbHOE NPOW3BOLCTBO YroN0BHOMO
[ena B OTHOLLEHWM NALA, C KOTOPbLIM MPOKYPOPOM 3aK/IO4YEHO A0CY-
Ae6HOe cornalleHre 0 COTPYAHUYECTBE, HO U Ha 3aceKpeunBaHme faH-
HbIX 0 €ro IMYHOCTU. OAHAKO HET HUKAKMX COMHEHWIA, YTO ML, C Le-
Nb0 N306/IMYEHNSA N YTONOBHOIO NPecnefoBaHMs KOTOPbIX C AaHHbIM
nofo3peBaeMbIM/06BMHAeMbIM 3akntodeHo ACoC (MHbIMX CNoBamu,
ero COy4aCTHUKM M0 COBEPLUEHUNIO MPECTYM/EHMS), LJOCTATOYHO XOPO-
LLIO MPeACcTaBAoT, KTO UMEHHO MOT [aTb B OTHOLUEHUW HUX «NPU3Ha-
Te/lbHble» MOKa3aHWs, KTO UMeHHO (NMO3BO/IMM cebe BOCMO/b30BaThCA
CNIEHTOM) «3a/IOXKWUN UX>.

W nvwb noTepneBLUKiA B TaKMX CyYasx OCTaeTcs B HeBeAeHUM 06
3TOM finLe. BO3HMKaeT BONPOC: MMEETCs NN peasibHas He0BX0AUMOCTb
CEKPeTUTb» [aHHble CBeJeHWA OT 3TOr0 Yy4yaCTHWKa CyAonpou3Bos-
CTBAa, MIMEIOLLIEro B HEM, MOBTOPMM, CBOW MpaBa 1 3aKOHHbIE NHTEPECH!,
MMEHHO C Lenblo YA0BNETBOPEHME KOTOPbIX OH B HEM Y4aCTBYeT; OT
HEero /in MoryT BO3HMKaTb Yrpo3bl 6830MacHOCTU 3TOro NnLa?

% CM.: Baes O. A. CHOOM3M 00BUHUTENBHOI BNACTM (eLLe pa3 O NONOXKEHNUMN NO-
TepneBLUEro B COBPEMEHHOM Yro/I0BHOM npoLiecce) // Poccuiickoe NpaBoBoE rocyaap-
CTBO : UTOMY (POPMMPOBAHUSA 1 NEPCMEKTMBbI pa3BUTYS. Bbin. 2. BopoHex, 2004.

39 Cm., Hanpuwep: Muoxun B. 3a4em e IOMUTLCA B OTKPbITYHO ABepb?; Cuup-
106 A. B. OC06bIil NOPAA0K NPUHATUS CyAeOHOr0 peLleHns npu 3aKNio4eHUn ao-
CyAebHOro cornaweHnst 0 CoTpyaHuYecTBe // YronoeHbIli npouecc. 2009. Ne 10;
Puoioicaros A. T1. YKas. cod. C. 46.
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VIHOe feno, Koraa ¢ 3Toi Lenbio — 0becneyeHns 6e30MacHOCTU — 3a-
CEeKpeunBaroTCA CBEEHMS O Ye/lOBEKE, OKasblBatOLLEM COAENCTBME B
N306/IMYEHNIN 1 YTONOBHOM NPeCc/ie40BaHWUM ML, COBEPLUMBLUNX WHBbIE,
HE MHKPUMUHUPYEMbIE eMy MPecTynneHus. B nogo6Hoi cuTyayum no-
KasaHus, faBaeMble 0OBUHSEMbIM B OTHOLLEHUW APYTUX NPeCTyNIeHN
LS YOOBIETBOPEHUA HENOCPEACTBEHHBLIX MaTepMasibHbIX U NpoLieccy-
a/IbHbIX MHTEPECOB NOTEPEBLLEro 3Ha4eHWs He UMELOT. 10 BO30yxaa-
eMbIM B TaKMX Cyyasx YroioBHbIM fefiaM 3TOT 0OBMHSAEMbIA — NNLLb
CBMUAETENb, AONPOC N APYrve CNeACTBEHHbIE Ae/ICTBUS C KOTOPbIM NOg,
ncesgoHMoM YTIK gonyckan n fo co3haHns MHCTUTYTa A0CYAe0HbIX
COrNaLleHnin 0 COTPYAHNYECTBE.

B BblgenieHHOM B OTAefIbHOe MPOU3BOACTBO YrO/0BHOM Aefe mnpu
Heo6X0AMMOCTY BCe NPOLeCcCyasibHble aKTbl, CBA3aHHbIE C 3aK/THUeHK-
em ACoC, HanoMHUM, XpaHATCA B orevyaTaHHOM KoHBepTe. C 3Tl e
Lenbto (obecneyeHns 6e30NacCHOCTM NNLA, C KOTOPbIM 3aK/IKOUEHO CO-
rnaleHne 0 COTPyAHWYeCTBe, 1 61M3KnMx emy imu) 4. 1 cT. 216 YTK
[OMO/HEHA MOMIOXEHMEM O TOM, YTO C Ha3BaHHbLIMU BbILLE JOKYMEH-
Tamu NOTepneBLUNIA, MPY NPeSbABIEHUN eMy MaTepuaioB YrosioBHOIO
[lena no OKOHYaHWW NpeaBapuUTeIbHOr0 PacciefoBaHNA 3HAKOMUTLCS
rnpasa He UMeeT. B CBA3W C 3TUM NIOrMYECKM BO3HUKAET, KaK MUHUMYM,
TaKoW BONPOC: Kak, COBEPLUEHHO He pacrnosiaras Kakumm-imbo AaHHbI-
MW O NALE, C KOTOPbIM 3aK/HYEHO Takoe COrnalleHune, NoTeprneBLLnii
MOXET peann3oBaTb CBOE NPaBO Ha 3asiB/IEHNe OTBOAOB, Y3HATb O Ha-
NINYMN HA TO OCHOBAHWI?

U xax smo koppenupyemcs, u Koppeiupyemcs iu 6ooouje, ¢ mem,
umo «00S3AHHOCINBIO eocydapcmea saensemes <...> obecneuenue no-
mepnesuiemy om npecmynieHusl 603MONCHOCNU omcmaueantb cCeou
npaea U 3aKOHHble UHmMepPECHl J100bIMU He sanpeweHHbIMU 3AKOHOM
cnocobamuy*®©?

B. B npaBoBOM MexaHU3Me L0CYAeOHbIX COrnalleHuin 0 coTpya-
HWYECTBE, KaK y)Ke OTMEeYeHO, He MpeaycMOoTpeHa He0OX0AMMOCTb He
TO/BbKO Y4eTa, HO ¥ NMPOCTO BbISACHEHUA MHEHWS NOTEPNEBLLErO Mo BOM-
pocy BO3MOXHOCTU U/Mnn paumoHanibHOCTH 3akntoueHus A4CoC ¢ Tem
WM UHBIM MOCATaBLUMM Ha HEro NIMLOM, B OTHOLLEHUI KOTOPOro OCy-
LLLeCTBNAGTCA YrofI0BHOE MpecniefoBaHmne no feny. B To e Bpems, no-

40 MocTaHoBneHue MneHyma BepxosHoro Cyaa PP oT 2 noHsa 2010 r. «O npak-
TUKE NPUMEHEHUS CyfaMN HOPM, PErTaMEHTUPYHOLMX YUYacTMe MOTepneBLLEro B
YronoBHOM cygonpoussoacTtae» (M. 1) // Poc. raseta. 2010. 7 ntons.
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TEpneBLLMIA UMEET CBOM 3aKOHHbIE UHTEPECHI MO [eNy, U NOTOMY, o4e-
BUAHO, eMy [jafieKo He 6e3pa3iyHo, OyayT v YCN0BUSA 3aKNH0HaemMo-
ro ¢ nnuom (nogo3pesaeMbiM, 06BUHSAEMbIM) [ CoC CyObeKTUBHO UM
COOTBETCTBOBAThL, YA0B/ETBOPATL €r0 OXungaHusa. bonee Toro, B COOT-
BeTCTBMM C YTIK noTepnesLwnii — npeacTaBUTeNlb CTOPOHbI 06BUHEHUS
HapaBHe CO CnefoBaTeIeM 1 MPOKYPOPOM, C KOTOPbIM MO X0AaTaincTey
0 TOM CNef10BaTeNs CTOPOHOW 3aLLMTbI U NPeanaraeTcs 3ak/IueHne Ta-
KOro cornaLleHus.

HanomHuMm, 4To faXe Npu XofaTaicTBe 0OBUHSEMOrO O MPUHATUAK
CyAe6HOro peLLeHns No ero Aeny «npocTo» B 0CO60M NopsfKe, ero yaos-
NETBOPEHNE HEBO3MOXHO 6€e3 cornacus Ha To noTepnesLlero (cT. 314
YTK). W ganeko He BO BCEX Cy4vasix NOTEPMEBLLNIA, UCXOAS 13 1epap-
XMW CBOMX 3aKOHHbIX MHTEPECOB 1 LIEHHOCTEN, TaKoe Coracue [aeT.

CoTpygHWK opraHoB Muanumn L., Haxogscb B HETPE3BOM COCTOSHWM 3a
pynieM cOBCTBEHHOIO aBTOMOGWA, HAPYLLW/T NPaBuia LOPOXKHOIO ABVKEHNS,
pe3ynbTaTtoM Yero ctana rubéesb ABYX MasIoNIETHUX AETeiA.

Byay4n n306/IMYeHHbIM B COBEPLLEHUM 3TOr0 MpecTynnexHus, L. BUHOB-
HbIM Ce0si MpPW3HaN U MpW BbINOMHEHWN TPeboBaHWA CT. 217 YTIK xopataii-
CTBOBa/ O MPUMEHEHUM NO ero fAeny 0coboro nopsiaka cyaebHoro pasoupa-
TenbcTBa. B 3TOM cnyyae, B COOTBETCTBUM C Y. 7 CT. 316 YTIK, cyg He mor
Ha3HaunTb L. HakasaHWe B BuAe N1LLIEHNS CBOOOAbI Ha CPOK 6osnee 6 neT (B
TO Bpems Kak 4. 6 CcT. 264 YK npegycmatpurBaeT MakcMMa/ibHOe HakasaHue Ha
CPOK A0 9 NeT NnLIeHns cBoboapbl).

HecmoTps Ha TO, YTO roCyAapCTBEHHbI 06BMHUTENbL Obl/T COMNAceH C XO-
[aTalicTBOM 0OBUHSEMOr0, NOTEPMeBLUME KaTeropuyeckKuy BO3paXKaau NpoTus
ero yaoBneTBopeHus, TpeboBany HasHaueHWs L. MakcMManbHO BO3MOXKHOMO
Haka3aHus. B cBsA3M € 3TUM [eno B6bI10 pacCMOTPEHO B 06bIMHOM Mopsgake; L.
Obl/1 NPUIOBOPEH K 8 rogam NuLLeHVs cBo6oAbI.

Y Hac HeT COMHEHWIA, YTO WUCK/IHOUYEHNEe MOTEepneBLUEero u3 Mexa-
HM3Ma MPUHATUSA U peain3aumm peLeHns o ocyLebHoM cornatleHmm
C Nof03peBaeMbIM/0OBMHAEMbIM — HE HEKOE YMYyLLEeHWe 3aKOHOoAaTeNs
npu opmmposBaHun UHCTUTYTa 4C0C. 3TO — ero npuHUMNuaibHas,
HO, MO Hallemy ybexaeHuto, owmnboyHas nosmuymsa. NMommmo obbiy-
HOro «CHO6M3Ma» 06BUHUTENbHON BNacTN (NPeHe6PEXMNTENBHOMO OT-
HOLLEHMS K 3TOMY YYaCTHUKY CyLOMPOU3BOACTBA), MO HalleMy yoex-
[EHNI0, Takas Mno3unums 3akoHogatens 06yc/noBMBaeTCs OraceHuemM,
4TO NOTepneBLUME NPOCTO HEe AaayT CBOEro COrnacus Ha 3aknioyeHue
C KemM-IMb0 M3 MoCAraBLUNX Ha HUX ML, AOCYAEOHOr0 cornalleHns o
COTPYAHMNYeECTBE.
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«3aKoHoaresnb caenan Bce npasuibHO, — nonaraet A. C. AnekcaH-
[POB, — MOCKONbKY LieNb UHCTUTYTa cyry6o ny6nnmyHo-npaBoBas — pac-
KpbITIE NPECTYN/EHNIA, HOBbIX MPEX/e BCEro. ECM CTaBUTb AOCTUXKEHNE
aTOl Lenn B 3aBUCMMOCTb OT BOIM NOTEPNEBLUETO, TO UHCTUTYT 3Ha4UN-
TeNbHO MOTEPSsIET B CBOEN AEKTUBHOCTU» 4. Mnbimu crosamu, no mue-
HUIO0 OAHHO20 A8MOPA, «GIACHb TyHule 3HAem, Ymo 20CYOapcmay Hado, d
Mbl — HUYMONCHBLIL NOMEPNEBUUUTL — CMUPUCH, He CYemUch, NOMepnub™*
U Oanvue; meoe MHeHUe MeHsl — 61acb — HUCKOTIbKO He UHMepecyem ».

MonbITKa hopMY/IMPOBaHMS MHEHUS MO AaHHOMY BOMPOCY Tpe6yerT,
AyMaeTCA, MNOCTPOEHUA HEKOW LKasbl (CI/ICTeMbI) nepapxmn L|18HHOCTe|7|
3aKOHHbIX MHTEPECOB NOTEPMNEBLUEro MNMpn ero y4aCtum B yrosioBHOM
Cyaonpons3soacTee N U3y4eHUA X BANAHUA Ha BOSMOXHOCTb 3aK/ito-
yeHuna ACoC ¢ yuemom mmnenuss nomepnesuieco. (Cpasy oroBopumcs,
YTO AasbHEMLLIMe HalW PacCy>XAeHs Mo 3TOMy BOMpocy 6yayT HOCUTb
YMCTO NOCTAHOBOYHbIN, «MUNOTAXHbIN» XapakTep, n6o 6onee yrnyo6-
NIeHHaa cucTtema AaHHOVI nepapxmmn, HECOMHEHHO, Tpe6yeT ,qaane|7|-
LLUNX PENPE3EHTATUBHBLIX COLMONOTNYECKUX N CTATUCTUHECKNX UCCNE-
,D,OB&HI/IVI, KOTOpbIE, HACKO/IbKO HaM M3BECTHO, C I'IO3VIU,I/IVI NX BANAHNA
Ha [1CoC B0O0OGLLIE He NPOV3BOANINCS).

NTaK, NpeAcTaBmM LUKany LEeHHOCTE 3aKOHHbIX MHTEPeCcoB MnoTep-
MEBLLErO, Ha YAOBNETBOPEHNE KOTOPbIX OH PacCUMTHIBAET MpU CBOEM
y4acTunmn B yrosioBHOM Cyonpon3soacTee (B COOTBETCTBUM C TEMOW Ha-
Lero nccnegosaHnAa Mbl BEAEM pedb O MPECTYNNEHUAX, COBEPLUEHHbIX
rpynnow nuy).

Ipu nocmpoenuu wkawt, Mol YCI08HO 88e0eM Cledyiouue 02pan-
YeHUsL:

a) MHenue nomepnesuezo 00 YOo8IemeopeHUL C80UX 3aKOHHbIX UH-
Mepecos He 3A8UCUM O €20 TUYHO20 OMHOULeHUS K NPUYUHUBLUUM eMy
epeo;

0) e2o0 mHeHUe 00 Imom 8 Xxo0e CyOonpoU3B00CMEa He npemepnesa-
em usMeHeHull 6 Ce513U ¢ NPUMEHEeHUEM K HeMY 8030eliCIMEUsL CO CIOpPO-
Hbl 3AUHMEPECOBANHBIX 6 UCX00e 0ela AUl (6 MoM Yucie 8030eUCmeus.
NPOMUBONPABHO20).

B peanvuoii credcmeennoil u cyoebnoii npakmuxe, KaK u3eecmio,
RO3UYUU NOMEPNESUIUX NO Oy 8 INMOM OMHOULEHUU NPemepnesaiom

4 Anexcanopos A. C. ®3-141 npuHAT, yto fanbLie? C. 12.
42 Kak W3BECTHO, NOTEPMEBLUMIA Ha XXaproHe, BOCMPUHATOM U MUANLEACKUM
CNEHTOM, UMEHYETCS «TEPMNIION». ..
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paznuunvle, 8 psoe ClIyudaes 8ecbMa CywecmeeHHble, mpanchopmayu,
obvsCHAEMYLE, 8 NEPBYIO 04epedb, OKA3bIBAEMbIM HA HUX 8030 eliCeuem
CO CMOPOHBL Y, 3AUHINEPECOBAHNBIX 8 ONPEOETEeHHOM UCX00e V20N08-
HO20 Oena.

1. <<|/|,D|eaf|beIM», ONTUMaJIbHbIM B 3TOM OTHOLUEHWNW ABNAETCA, HE-
COMHEHHO, NOMHOEe K Ge30TnararefbHoe BO3MeELLEHNE NOTepresLeEMy
MPUYNHEHHOTO eMy MaTepuasibHOro ¥ MOpasibHOro Bpesa 1 HasHade-
HWe BCEM BMHOBHbLIM HaKa3aHWA, COOTBETCTBYHLLETO TAXXECTU COBEP-
LLIEHHOI0 UMM nocaratenbCTBa N YOOBNETBOPAOLLETO Cy6'beKTVIBHb|e
Ha 3TOT CHET OXMAaHWNA NMOTEPNEBLLETO.

B [aHHOM Ccnyyae Mbl BEIEM PeUb O CUTYaLMK, KOr/a YKa3aHHbIE 3a-
KOHHbIE MHTEPEChI MOTEPrEBLLEro Y/IOBNETBOPAKOTCSA B pe3ynbTare a¢-
(heKTMBHOW [eSTENbHOCTI NPABOOXPAHUTENbHBIX U CyAeOHbLIX OpPraHoB,
HE HYXAaoWMXCA ONna yaoBNETBOPEHUA Ha3BaHHbIX, HECOMHEHHO, HE
TO/bKO MHTEPECOB TOMO /LA, HO U 0BLLECTBEHHBIX MHTEPECOB, B «CAEN-
Kax» C KeM-/I60 13 NOL03PEBAEMbIX/0BBUHSIEMbIX B IPYNMOBOM NPECTY-
NEeHK. Peub 0 Heo6XoAMMOCTY 3aKoueHns JCoC npu aTOM He UAET.

B crnedcmeennou npaxmuxe 6cmpeuaiomes: u QUAMempaibHO npo-
MUBONONLONCHBLE CUMYAYUU — K020d TUYO, NPUSHAHHOE NO 0ely nomep-
nesuiuM, MaKoulM cebs He cuumaem, U Ha KaKylo-1ubo KOMIEeHcayuio
NPUYUHEHHO20 eMy yujepda u HaKA3aHue GUHOBHLIX 8 NOCACAMENbCHIGe
auy He npemendyem. OHU XapaxkmepHwl, Hanpumep, 0 C1yuaes, Ko2od
NPUNUHUMETSIMU 8Pe0a AGTSIIOMCsL OU3KUe nomepnesuiemy auyd, iubo
K020a nomepnesuiull S6Is1emcsi YIeHoM OPeaHU308aHHOU NPeCmynHou
2PYNNbL U NOCA2AMENLCIBO HA HE20 COBEPUIEHO YIeHaAMU dMOU Uil
KOHKYpupyroweti ¢ Hetl Opyeoll Op2aHU308aHHOU NPECHYNHOU 2PYnnbl,
aUb0 8 X00€e Opyeux «KPUMUHATbHBIX PA3OOPOKY.

Mul nonazaem, ymo 6 NOOOOHBIX CUMYaAYUsX KOLIU3ULL ¢ nomepne-
8ULM O N0BOOY e20 MHeHUsl 0 yenecooopazrocmu 3axarouerus [CoC
BOZHUKHYMb He MOJCEN — eMy 9MOm 60Npoc, no DOIbUIOMY cuemy, Hes-
paznuuen. bonee moeo, no nawemy MHeHUIO, MaKoe NOCMpaoasuiee om
NpecmynHo20 nocaeamenrbcmed Iuyo He ciedyem 6000ue agmomamu-
YecKuU, Oadce He BbISICHUE €20 MHEeHUs Ha dMOm cuem — cuumaem Ju
OH cebsl nomepnesuitM, HaoeIsimb IMUM NPOYECCYATLHLIM CIAmYCcom
(kax mo npednucwvieaem oeticmeyrouas peoaxyus cm. 42 VIIK)®,

43 CM. 06 aTOM: Faes O. A. MocTpafaBLUWil OT NpecTynaeHns, NoTepnesLUnii 1
NX NpeSCcTaBuTesb B YrOIOBHOM Cyfonpon3BoacTae // deHoMeH «cuHApoMa bec-
npasus» B COBPEMEHHOM MPaBOBOM rocyaapctee. BopoHex, 2004. .
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2. [NonHoe 1 6e30Tnarate/lbHoe BO3MELLIEHME NOTEPMEBLIEMY MaTe-
pransHOro 1 MopasibHOro Bpeaa He3aBUCKMMO OT TOr0, BCe /X YYaCTHU-
K/ COBEpLUEHHOro B OTHOLUEHWN Hero npecTynieHns yCcTaHoB/eHbl U
NpvB/eYeHbl K OTBETCTBEHHOCTH.

OuyeBMAHO, YTO YOOB/IETBOPEHME 3TOM0 3aKOHHOIO MHTEepeca Mo-
TepneBLUero MoXeT CTaTb MPeAMETOM 3aK/THUYEHUA C BbISABMEHHbLIM U
N306MYEHHbIM YYaCTHMKOM FPYMNMOBOro NPecTynieHns Aocyne6Horo
cornawleHuns o COTPYLHUYECTBE, YTO, 3aMETUM, CNeLmanbHO NogyepKu-
BaeTcA B CT. 61 YK 1 317.1 ¥T1K. MbI npegnonaraem (NMoguyepkHeM: o
Ha3BaHHbIM BbILLIE MPUYMHAM NNLLb npednorazaem), YTO ANA 6ONMbLUEN
YacTu NOTepneBLUMX OT FPYMNMoOBbIX NMPECTYNHbIX HEHACUbCTBEHHbIX
«YNCTO» 3KOHOMMYECKUX MOCAraTeNbCTB (KPaXu, MOLLEHHWNYECTBa, W
T.N.) YAOBNETBOPEHME 3TOr0 3aKOHHOIO MHTEpeca SIBASETCA NpUopu-
TeTHbIM. besoTnararesibHoOe 1, Mo BO3MOXXHOCTW, NMOJIHOE BO3MELLeHNe
NMPUYNHEHHOTO UM Bpefa A/19 NoTepresLIero 0T nofo6HOro npecTyn-
NeHWs, Kak MoKasbIBaeT MpaKTuKa, ropasfo BaKHee TOro, YToobl Bce
COYyYaCTHUKW MPEeCTynneHms Gbin NPUBAEYEHbI K YrONOBHOW OTBET-
CTBEHHOCTK. A NOTOMY, NPU COOTBETCTBYIOLLEM Pa3bACHEHUWN Cnefo-
BaTE/IEM CMOXMBLUEWCS N0 Aeny CUTyauun noTepneBLLNiA, BEPOATHEe
BCEro, He TOMbKO He OyAeT BO3paxaTb NPOTMB 3akntoueHus 4CoC, Ho
OXOTHO JaCT Ha 3TO CBOE cornacue.

Tak, y Hac He BbI3bIBAET HUKAKNX COMHEHWIA, YTO NOTEPMeBLUNI Obl
OXOTHO cornacuics Ha 3aknodeHve 4CoC ¢ 06BUHAEMbIM (ecnn 6bl
CnefoBareslb U NPOKYpPop Bblnn 0653aHbI, @ B YCNOBUSAX AeACTBYHOLLLE-
ro 3aKOHOAATENbCTBA COYIM HEOOXOANMBIM, BbISICHUTb €r0 MHEHWe no
3TOMY NMoBOAY) MO CNefytoLLEMY KOHKPETHOMY YrO/IOBHOMY Aeny.

M. 06BMHANCA B TOM, 4TO B nepuod Ao 8 Hosopa 2008 r., Haxodschb B
r. CaHKT-INeTepbypre 1 AeNCTBYS M3 KOPbICTHLIX MOBY>KAEHNIA, NOCPEACTBOM
Mepenunckn ¢ NCnonb3oBaHeM IBM B KOMMbHOTEPHON CETU IHTEPHET BCTY-
MWA B CrOBOP C HEYCTaHOB/EHHbIMY MLaMK — NOMb30BaTeNsaMmn cetn VHTep-
HET, 3aperncTp1poBaBLLMMI Ce6s B Heli Nog, pasIMyHbIMU NCEBAOHMMAMN, Ha
TaiHOE XWLLEHME YY)XKOr0 MMYLLECTBA. ..

M. BO MCNOMHEHWE YCOBWiA CroBopa nepesan NoXMLLEHHYH 6aHKOBCKYHO
MH(OPMaLMI0 HeYCTAHOBNEHHBIM ULAM, KOTOPbIE U3rOTOBWUAW NOALENbHbIE
6aHKOBCKME KapTbl 1 MOAyumnm B nepuog ¢ 8 Hosibpst 2008 T. No KOHeL, AeKa-
6ps 2008 r. ¢ NOMOLLIbIO GaHKOMATOB, HaxogsLmxcs B . CaHKT-IeTepobypre,
r. MockBe 1 Apyrux ropofax passimyHbiX CTpaH LeHEeXHble CPeACTBa B Halny-
HOI thopme B pasmepe He MeHee 9 MunamMoHoB 400 Tbicay gonnapos CLLA.
MonyyeHHble TakM 06pa3oM [eHEeXHbIe CPeLCTBA HEYCTaHOB/IEHHbIE LA B
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JanbHeliwem nepegany M., 3a UCKIHOUYEHMEM YacTU [eHEeXHbIX CPeACcTB, KO-
TOpble, COMNAcHO OroBOPEHHOCTY MeXay [. 1 HeyCTaHOBMIEHHLIMU LAMM,
NPUYUTANKCH NOCNEAHUM 33 BbINOMHEHHbIE AEACTBMA MO 06HANNUMBAHNIO fe-
HEXHbIX CPeACTB.

3akstoueHHoe ¢ IN. gocyne6Hoe cornalleHvie 0 COTPYAHUYECTBE BKIOYANo
B ce0s cregytroLye 06s3aTeIbecTa 06BNHAEMOrO:

— BblAaTb CNEACTBUIO [EHEXHbIE CPeACTBa, COCTaBNsALWYMe NepefaHHYo
eMy J0/0 NOXMLLEHHOTO MMYLLECTBA, CBEPX MMYLLECTBA, HA KOTOPOE B X04e
CNeACTBUA HATOXKeH CyAeOHbIN apecT;

— COBEPLUUTbL HeobxoauMble (hopmasbHble AECTBUA, HanpaB/eHHble Ha
pocyne6HOe BO3MELLEHME VMYLLECTBEHHOTO YLliepba, BKIovatoLLee nepegady
6aHKy «RBS» (CLUA, wrar Ixopmpkus, . ATnaHTta), Npu3HaHHOMY MoTep-
MeBLUMM MO feNy, BCEro apecToBaHHOro Mo feny MMYLLECTBa, 3a UCKoYe-
HMEM HEXMIOro nomelleHms 22-H B gome ... B ropoge CaHkT-INeTepbypre,
NPUOBPETEHHOIO ero OTLOM Ha ero /iMyHble coepexxeHns 4o cosepLueHus .
NHKPUMUHWPYEMBbIX LECTBUIA;

— [ONONHUTENBHO NepeaaTb B CHET BO3MELLEHNSA MPUYMHEHHOTO UMYLLLECT-
BEHHOrO0 yuepba 6aHKy «RBS» 250 000 (aBecTu MATbAECAT ThICAY) €BPO U
50 000 (nATbaecAT Thicay) gonnapos CLLIA®,

3. V1306/1m4eHre 1 yrosioBHass OTBETCTBEHHOCTb BCEX /UL, COBEp-
LUMBLUNX MPECTYMN/IEHME B OTHOLLUEHUWN NOTEpneBLUero, BOSMOXXHOCTb
yero, ofjHako, Hanpsmyto 00yC/i0B/IMBAET HEOOXOAMMOCTb 3aK/iHove-
HUA C OLHUM M3 HUX [OCYAeOHOro cornaleHuns 0 CoTpyaHNYecTBe, a
NOTOMY B/IEYET CYLLIECTBEHHOE COKpalleHWe Ana Hero HakasaHus, no
CPaBHEHMIO C TeM, KOTOPOE MOI/I0 6bITb MY Ha3Ha4yeHO B OTCYTCTBUE
TaKoBOro cornalleHus.

[ymaeTcs Ham, UTO MO3MLMA MOTEPreBLLEro Mo NoBoAY HeoOXoam-
MOCTM 3aK/to4eHus B aToi cutyaumm ,CoC Bo MHOrom 6yaet 06ycnoB-
JIBaTbLCA BMAOM COBEPLUEHHOr0 B OTHOLUEHW HEro rpynroBoro npe-
CTYMHOro nocararenbCcTBa: OfHO — KOrAa B OTHOLLEHWW NOTepreBLLEro
OblNI0 COBEPLLEHO MPEeCTYN/IeHNe, He CBA3aHHOE C Hacuvem (Kpaxa,
MOLLEHHNYECTBO, rpabex, He COMPSHKEHHbIN C HAaCUINEM, U T.M.), CO-
BEPLUEHHO MHas Mo3MuUMA MOTEPEBLLIEr0 MOXET CPOPMUPOBATLCA B
CNyYasx COBEPLLEHUA B OTHOLLEHUW HETO rPYMnnoBOro HaCUILCTBEHHO-

44 Kak BUauM, ncxoasa 13 ato habyribl, BOSMOXXHOCTb YCTaHOB/IEHUS BCEX y4YacT-
HWKOB AaHHOr0 NPecTYNeHNs NPeACTaBnseTca BeCbMa Npo6eMaTuyHoN.

“5 MoNHbIA TEKCT 3TOro A0CYAeOHOr0 COrnaLleHms 0 COTPYAHNYECTBE NpuBeaeH
Hamu B pabote: Baes O. A. IocsrateNbCTBa Ha [0Ka3aTe/Ib,CTBEHHY UH(OpMa-
LU0 1 [loKa3aTeNlbCTBa B Yro/loBHOM cygonpoussoactae. M., 2010. C. 242-245.
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ro npectynnexus (pasbos, N3HaCUNOBaHWs, HAHECEHMS TENECHbIX MO-
BDE)K,D.EHI/II\/’I pasnvquoﬁ TAXXECTU 1 NO pas3/IMvyHbIM MOTUBaM, U T.I'I.).

B nogo6Hol cuTyaumm MHeHMe NOTepreBLUEro O LiefecoobpasHo-
cT¥ 3aKntodeHns ICoC Bo MHOroM 6yaeT onpeaensThes Posbio NnLa, ¢
KOTOPbIM npeanonaraeTca 3ak/14YnNTb TakKoe CornalleHne, B COBEpPLLE-
HUW nocArarenbCTBa, CTENEHbKO €ro akTMBHOCTW NPK 3TOM U XapaKTe-
POM APYTMX NINYHbBIX €70 NPECTYMHbIX AENCTBUIA.

HakoHel|, TPeTbs NO3ULMS MOTEPNeBLUEro No JaHHOMY BOMPOCY
[aNeKo HE UCKNKOYEHA B TEX CiydasX, Korga pesynibTatoM rpynnoBoro
nocsraTenbCcTBa SBUIACh CMepPTb (YOMIACTBO, TeNECHbIE MOBPEXAEHNS,
noenekwine CcMepTb, 1 T.I'I.) nocTpagaBLLUEro, B CBA3W C YeM MnoTepne-
BLUWIA HageneH COOTBETCTBYHOLW MM MnpouecCya/ibHbIM CTaTyCOM. Ham
NpeAcTaBNAeTCs, YTO B NOAOOHbIX CyYasX OCHOBHOWM 3aKOHHbIA WH-
TEpeC nNoTepnesLLUEro Yalle BCEro COCTOUT B N306/1MYEeHNN BCEX y4acT-
HWKOB COBEPLUEHHOIO y6VI|7ICTB@., MNHOI0 nocaratesibCTeBa, NOBMEKLLETO
CMEpPTb 6113Koro noTepnesLemMy 4enoBeKa, NMPMUBAEHYEHUN BCEX UX K
YrOIOBHOM OTBETCTBEHHOCTW. W [/11 €ro YA0BNETBOPEHUS NOTEpPneB-
LA, AYMaeTCs HaM, He CTan 6bl BO3paxkaTb NPOTUB 3aKtoueHns CoC
C TeM UN NHBIM U3 YY4aCTHUKOB MPECTYMN/IEHNSA.

B smom nac ybexcoarom pesynomamosl 6eced ¢ nomepnesuuMi,
OIUZKUE KOMOPBIX NOSUONU 6 pe3yibmanme cogepulenust 8 ux Omuoule-
HUU 2pYnnoeuix npecmynienuil. Ilpu smom omoenvuvie cOyuacmmuxu
nPeCmynieHutl OCmanuch b0 6000we He U3BECMHbLIMU, TUOO UX GU-
HOBHOCMb No Oeny He bvlia 0okazana. Ilooasnsaiouee uucio makux no-
MEPResUIUX BbICKA3AIU MHEHUe, YMo OHU 0alu Dbl céoe co2nacue Ha
saxnouenue J{CoC, eciu Ovl 6 pesyibmame €20 6ce YUACMHUKU npe-
cmynienus Obliu 6bIA6/1eHbl U NOHECIU HAKA3AHUe.

Taxoe mHenue, Kk npumepy, 6vl10 BbIPAIICEHO NOMePneduLeli No clie-
oyIowemy y20108HOMY Oeny (K MOMEHmMY OKOHYAHUSL NO HeMy npeosd-
PUMENbHO20 PACCIe008AHUS UHCIUMYM 00CYOeOHbIX CO2NalleHUll euje
3AKOHOOAMENbHO CPOPMUPOBAH He OblT).

Y. coBepLUMn yMbileHHOe y6uiicTBo X-Boid. Cpa3y nocne CBOEro 3a-
JEpPXKaHWUs OH MOKasasl, YTo YB6UIACTBO MM GbIIO COBEPLLEHO «MO 3aKasy» M.
— BbIBLLEr0 MYXXa X-BOI, BXOAALLETO B OAHY N3 KPUMUHANbHBIX IPYMNMPOBOK,
OT KOTOPOro OH Mony4yun B KauecTse «npegonnarbi» 10 Teic. fonnapos CLUA.
CBoM MokasaHua Y. noaTBepann 1 Npv NpoBepKe ero nokasaHuii Ha mecTe
NPOUCLLIECTBUS U NPU NPEAbSBNEHNN eMy 06BUHEHMS; NPWU 3TOM NPOU3BOA-
CTBO [jaHHbIX CMefCTBEHHbIX JECTBUA COMPOBOXAAIOCH BUAE03aMUCHIO.
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MpoBepka COOTBETCTBYHOLLEN CIEACTBEHHOW Bepcum Bbla OCyLLeCcTB/eHa
UCKMIIOUMTENBHO (hOpMasibHO: 6blfl MOBEPXHOCTHO AONPOLUEH M., ecTecTBeH-
HO, OTPULABLLINIA CBOKO MPUYACTHOCTb K JAHHOMY NPeCTYNAeHUto, 1 NpoBese-
Ha O4Has CTaBka Mexgy Y. n M., Ha KOTOpPOIl 06BMHSEMBIN TYT Xe OT CBOUX
paHee AaHHbIX MOKa3aHWi 0TKa3ancs, MosCHMB, YTO OH oroBopua M., youii-
CTBO )Xe paHee He 3HaKOMOI eMy NOTepreBLUEei OH COBEPLUUA Ha NOYBE BO3-
HUKLIMX MEXAY HUMU IMYHBIX OTHOLLEHWIA.

W xoTs B fene UMenuch W npsmble [40Ka3aTenbCcTBa, Y MHOXKECTBEHHbIE
KOCBEHHbIE Y/IMKM «3aKa3HOr0» XapakTepa youiicTea Y. X-Boii, cnefoBarens,
a 3aTeM MPOKypop Npu YTBEPXKAEHUM 0OBUHUTENbHOTO 3aK/1HOUEHUSA COTacu-
JIACb C ero Bepcuei 0 MOTVBE COBEPLLEHNS 3TOr0 NPECTYNIEHNS.

B xoge cyne6Horo cnefcTsums, HECMOTPSA Ha TO, UTO Y. NPOLOMKan yTBepXX-
[aTb O COBEPLUEHMU MM YOMIACTBA Ha MOYBE JINYHBIX CUETOB C NMOTEPMEBLLEN,
BEpPCMSA O ero «3aKasHOM» XapaKTepe Hallia [OMOSHWUTeNbHbIE NMOATBEPX/e-
Hus. OfHAKO, KaK M3BECTHO, CY4 He MOXET BbIVTY 3a Npeesibl NPeabsiBIeHHO-
ro NofCcyaMMoMy 06BMHeHMS. 103ToMy, 0TPasuB faHHble 0OCTOSTENLCTBA B
NpUroBope, cyz 6b11 BbIHYXXAeH ocyanTtb Y. no 4. 1 cT. 105 YK P®, Ha3HauuB
eMy MakCMMasbHO CTPOroe HakasaHue, KOTOpOe NpedycmaTpuBaeT CaHKLus
3TOW YacTy AaHHow ctaTbn YK.

3akas3uvK e ybuiicTBa ocTancsi 6e3HakasaHHbIM, YTO MOBIEKIO MHOTO-
YMCNEHHbIE 1, HA HaL B3rNAf, BNOAHe 060CHOBaHHbIE Xa106bl N0 3TOMY M0-
BOAY MOTepneBLLel BO BCe BbICLUME NPABOOXPaHUTESbHbIE, UCTIONHUTE bHbIE
1 cyaebHble opraHbl CTpaHbI*.

4. 306n14eHVe 1 NPUBMEYEHNE K OTBETCTBEHHOCTM BCEX COYYaCT-
HMWKOB COBEPLUEHHOIO B OTHOLUEHMW NMOTEPMNEBLUErNO NMPECTYN/IEHNA U
Ha3Ha4yeHWe KaXXaoMy U3 HUX MakKCMa/ibHO BO3MOXXHOIO CTPOroro Ha-
KazaHus, 6e30THOCUTE/bHO BO3MeELLEHNA MaTeleaanorOIMOpaanoro
Bpe/a NoTepneBLLEMY.

1o Hawum HabnroOenuam, sma nosuyus Ooiee 6ce2o XapaKmepHda
0715 1Y, NPUSHAHHBIX NOTNEPNEGUIUMU NO OLAM O 2PDYANOBbIX NPECchyn-
JIeHUAX, NOGNEKWUX YOUICmEo ux OIUBKUX POOCMEEHHUKOS, 6 Hacmi-
HOCMU ManoiemHuux/necogepuiennoremnux oemei. Mmenno nomep-
nesuiue N0 MAKUM Y20106HbIM 0eLaM MO2YM BbIPANCAMb C80€ PE3KOe
U NPUHYUNUATbHOE OJIA HUX Hecozlacue ¢ NpeonodceHuem ciedo8ameis

4 Halue MHeHWe MO 3TOK, MO Hallemy YOeXAEHWO, MOBbILLIEHHO aKTyanbHOW
npobneme cM.: Faes O. 4. O He06X0LMMOCTY NPaBOBOr0 MeXaH13Ma pearmpoBa-
HMS Ha HOBble 0OCTOSATE/NLCTBA [eNa B CyAe NepBoii MHCTaHUuK // Poc. rocTuums.
2006. Ne 5; YronoBHo-npoLeccyasibHOe UCCeA0BaHNe NPECTYNAEHNI : TPO6IeMbI
KayecTBa npasa 1 npasonpumeHeHus. M., 20009.

47 Bce OHM, YBbl, OCTANNCh HEYA0BNETBOPEHHbLIMU.
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O 3aKJl4YeHuu ﬂCOC C KeM-]Zu50 U3 yoice 6blAl6/IEHHbLX U u306ﬂull€HHblx
COYHACMHUKOB8 COBEPULERUS NAKO2O0 npeCcmynjieHusl.

PaccmatpvBaemas BeCbMa BepOATHas HEMPUMUPUMAs No3nLUS Mo-
TepneBLUMX (3HAYUTENBHO B 60/IbLUEN CTEMEHU, YEM OYEPUEHHbIE BbILLIE)
ABNAETCA OCHOBHbIM «KaMHEM MPETKHOBEHWSA», MOBMEKLIMUM peLLeHue
3aKoHogaTens 06 UCK/OYEHNN B LIE/IOM UX YHacTWs B CUCTEME 3aK/t0-
YeHWs focynebHOro coTpyaHUYeCTBe C NOLO3PEBAEMbIM/OOBUHSEMBIM.
TeM He MeHee, faxe 0CO3HaBas BO3MOXHOCTb TakOi Mo3uuumn notep-
MEeBLUNX, Mbl [1Iy60KO YOeXAEHbI B TOM, YTO ucKIOUeHUe nomepnesuie-
20 u3 npoyeccog coznacosanus ycrosuu [CoC u e2o Henocpedcmeento-
20 3AKJII04YeHUs — npaeoeoz?, 3aKOHOOAMENbHbI U couuaﬂbezﬁ HOHCEHC.

Takxe cunTasn, YTo MHEHVE NOTEPMEBLUEr0 AOKHO BbIACHATLCS BO
BCEX CUTYyaUUsX 3aK/oveHNs [0CynebHOro cornalleHns o CoTpyaHu-
yectBe, J1. M. JlyKbsiHOBa COBepLUEHHO YMeCTHO [OMOMHUTENILHO ap-
rYMEHTUPYET ero Tem, YTO «3T0 OyfeT COOTBETCTBOBATbL MEXAYHapos-
HbIM HOpPMam, B COOTBETCTBMM C KOTOPLIMW XXepTBaM MPeCTynieHunin
[0/KHa 06ecrneumBarbCH BO3MOXXHOCTb U3/TOXKEHWS CBOETO MHEHUS Ha
COOTBETCTBYIOLLMX 3Tanax cynebHoro pasbvpare/nibCcTea B TeX Cnyyasx,
KOrja 3atparmaroTcs uUx NnyHble nHTepecsl, 1 KoHcTutyumm P®, co-
INacHo CT. 52 KOTOPOI rocyfapcTBo 06ecrnevnBaeT noTepnesLIMM [O-
CTYN K NpaBocyanio»“,

B 1O e Bpems, AymaeTcs, He CneayeT CTaBUTb BOSMOXHOCTb 3a-
KmoyveHms CoC B NpsAMYHO 3aBUCMMOCTb OT COr/1IacUs NMoTepreBLUero,
KaK 3T0 Y>Ke npeanaratoT OTAe/bHble aBTOpPbI. Tak, 10rMyecky passrBas
MHeHne A. B. CMnpHoBa 0 TOM, YTO 3aK/1IHOYEHME TaKoro cornatleHms
6e3 yyacTus 1 BOIEN3bABIEHNSA NMOTEPMEBLLENO C TOYKM 3peHUs Cob/o-
AEHNS KOHCTUTYLMOHHBLIX TPe60oBaHWi 1 HOPM MeXAYHapoAHOro npa-
Ba BeCcbMa COMHUTENbHO, A. P. BenknH npuxoanT K Kateropuyeckomy
BbIBOZY: «COI/1acue NOTepreBLLEro — He0OX0AMMOe YCNOBUe 3aK/oYe-
HUS [OCYAeOHOro cornalleHns ¢ nofo3peBaeMbiM, 06BUHSIEMbIM»*®. C
3TUM, BHELLHE BrOJIHE pecrnekTabesibHbIM, Npes/ioKeHeM Mbl COrna-

8 Jlyxvanoea JI. M. INpaBoBas pernamMeHTauus Cy40npon3BoACTBa NPU 3aK/o-
YeHMn AocyaebHOro cornalleHnst o coTpyaHuyecTsa // AKTyanbHble NPo6iembl
COBPEMEHHOr0 YronoBHoro npovecca Poccuu. Bein. 5. Camapa, 2010. C. 168.

4 Benkun A. P. Jocyne6HOe cornalleHne o COTPYAHUYECTBE HYXaeTCs B KOp-
pekTvBax // JocynebHoe cornalleHme o coTpygHudecTse. C. 73. Tak Xe cuntarot
1 psf, NPaKTUYeCKUX COTPYAHMKOB OPraHOB YrON0BHOM OCTULMM (CM., HanpumMep:
Topoxoe C. B. [locyaebHOe cornalleHne 0 COTPYAHUYeCTBe : Npo6aeMbl U NPOTK-
Bopeuus. C. 122).
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CUTLCA He MOXeM. [lymaeTcs, YUTO OHO, MATKO CKaXXeM, He YUYMTbiBa-
eT peanny NpPaBOOXPaHUTE/IbHON, B NEPBYIO O4Yepefb CMefCTBEHHOM,
NPaKTUKW.

Hawa no3vuusa no atoli npobneme cnegytowasn. Ecnn yaosneTso-
peHVe OOLLECTBEHHbIX WMHTEPECOB, 3aK/IHOYatoLLMXCs, B paccMarpu-
BaeMOM 3[eCb pakypce, B NepByto o4vepesb B HEOTBPATMMOCTW OTBET-
CTBEHHOCTU 6cex YYACTHUKOB rPYMnmoBOro NpecTynseHns, HeBO3MOX-
HO 6e3 3aK/HYeHUs C kem-mbo m3 coyvacTHMkoB [ACoC®, TO OHM
[O/MKHbI NPEeBaIMPOBaTh Haf NMMYHLIMU, NOAYEPKHEM, 3aKoHHbIMU VH-
Tepecamu NnoTepresLlero. B 4aCTHOCTK, 3TO OTHOCKTCA 1 K Tpe60oBaHW-
AM HasHauyeHWs MakcMMasilbHO CTPOroro HakasaHusi BCeEM YYaCTHUKaM
NPecTynneHns. 3To CrefyeT 13 COAePXKaHNA BTOPOro Y3 BblAeneHHbIX
HaMK 3/IEMEeHTOB CUCTEMbI HA3HAUYEHWNA YrofI0BHOIO CyA0MNPOV3BOLACTBA
— YrOMI0BHOIO Mpec/iefoBaHus M Ha3HaYeHWs BMHOBHbIM CripaBefin-
BOr0 HakazaHus (BbIMO/HEHME NOA03PeBaeMbIM/OOBUHAEMBIM CBOUX
0043aTe/IbCTB, NMPUHATBLIX NPU 3aKIYeHNN L0CyAebHOro cornaleHmns
0 COTPYAHMYECTBE, — eCTb 06CTOATENLCTBO, 00yC/aB/InBatoLLEee Ha3Ha-
YeHKne OCY>KAEHHOMY Haka3aHmsi no npasunam rn. 40.1 YTIK).

OfHaKo CKa3zaHHOe OTHIOAb He LO/MKHO CBUAETEe/IbCTBOBATb 06 OT-
CYTCTBUM HEOOXOAMMOCTHW A/15 CNefoBaTessi CBOEBPEMEHHO HE TOMbKO
yBEeAOMUTL NOTEPMeBLUEro O MPeAnosiaraéMoM peLleHnn 3aKiUnTb
JocynebHoe cornatleHme 0 COTPYAHUYECTBE C HEKMM MoJ03peBaeMbIM/
06BVHAEMbIM, Pa3bACHWUTL Ero CyTb U NMPUYUHBI MPUHATUS TaKOro pe-
LLEHNSA, HO N BbICHUTL €ero MHeHWe Mo 3TOMY BOMPOCY, 0TPa3uB ero
B COOTBETCTBYHOLLEM MpoLieccyasibHOM akTe (MpoTokone). K npumepy,
MONIOXMTE/IbHOE MHEHWE NOTEPreBLUEro O Lies1ecoobpasHOCTH 3aK/to-
yeHmst ICoC cnenoBaTe/ib MOXET «3a/10XK1Tb» B MOCTaHOB/MEHMM O BO3-
Oy>KAeHUV nepef NPOKYPOPOM XoAaTaiiCTBa O 3aKNHUEHUM TakoBOro;
oTpuuaTenibHOe (EC/IN He cYMTaeT HeOOXOAMMbIM B MHTepecax fena ¢
X0/aTaliCTBOM CTOPOHbI 3aLLMTbI COrAaCUTLCS) — B 060CHOBaHUM CBOe-
ro NnocTaHoB/eHNs 06 OTKa3e B YOB/IETBOPEHWUM COOTBETCTBYHOLLEIO
Xofartancrea.

B cayyae 603HUKHOBERUA KOHngZuKma HA36AHHbLIX 05W€CM6€HHle
U JTUYHBIX UHmMepecos, Ko20a nomepneemuﬁ, ucxoa;z, KAK CKa3aHo, U3
JUYHBIX UHmMepeCos 6 dezze, He cdumaem B6O3MOMNCHBIM CO2NACUMbCA
HdA 3AdKJo4YeHue ,ZZCOC, crneoosameins makaice 00NAHCEH 8blpa3ums ceoe

% C npefycMOTPEHHBIMM 3aKOHOM MOCNEACTBUSAMM A7 3TOFO /LA B BUAE CY-
LLIECTBEHHOIO CMSITYeHs eMy HaKasaHus.
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MHEeHUe N0 IMOU NO3UYUU NOMePNesuleco 8 MOMUSUPOBAHHOM NOCMA-
HOGIeHUL.

Taxoe nocmanosnenue (6mecme ¢ OpyeuMu COOMBEMCMEYIOUUMU
Mamepuanamu) ciedosameiv 00ANCeH NPedoCmasums NPoOKypopy, Ko-
mopulil u Oyoem peutamv ONPOC O 3AKTOYEHUU D0CYOeOHO20 Cco2ld-
wienus 0 compyoOHUYecmee ¢ KOHKPEeMmHbIM N0003Pe8aeMbiM/006uHse-
MBIM.

B cywnocmu, 30ecv deno obcmoum mak dice, Kax u ¢ UHbIMU XO-
oamaticmeamil, 3aA61AeMbIMU NOMEPNEBUUM 8 X00e Npedsapumens-
HO20 paccie008amus U Npu O3HAKOMIEHUU €20 C €20 MAmepuaiamu
(cradicem, o keanupurkayuu Oelicmsuii 008UHAEMO20, O peuteHUu cie-
oosamensi 0 NPEKPAUeHUU Y2OL08HO20 NPECIe008AHUsL 8 OMHOUEHUU
omoenvbublx auy). He umes ocrosanuti 05t y0061emeopetus 3aa6/1eH-
HbIX X00amaiicme (Ui He CUumasi 603MONCHbIM — 6ydem peanucma-
MU — HO MAKMUYECKUM COOOPANCEHUSM IMO COeNamy), c1ed08amend
CBOUM NOCMAHOBNEHUEM 8 MOM NOMEPNesuIeMy OMKA3bIeAem, Umo He
Jumiaem nociedne20 npasa 00Ccaro8anus 8 YCMAano8ieHHOM NopsioKe
NPUHSIMO20 CLEe008AMENeM PEUEeHUs.

B 3aK/0ueHMe PacCMOTPEHUS «MPo6/eMbl NOTepreBLIEro» npu
3aK/Tro4yeHunn ,Cl,OCy,Cl,e6HbIX COrMaLLEHWNIA O COTpyaHM4yeCcTBe OCTaHOBUM-
ca Ha cnegytrowem. OtgenbHbiMy asTopamu (KO. T, Fapmaesbim v ap.)
W paHee Npefiaranoch B KauecTBe [OMYCTUMOrO TaKTUUYeCKOro mnpu-
eMa «CTUMYNMPOBaHUS» M0A03PEBaeMOro/06BMHAEMOrO K fjave «npu-
3HaTe/bHbIX» MOKasaHuii obeljaHne (M MOCNedytoLiee BbIMOMHEHNE
[aHHOTO 06eLLaHNs) He BMEHSTb OMONHUTENBHO €My B 0GBUHEHME
Apyruve NpecTymnieHns, B COBEPLLEHNN KOTOPbIX OH TakXe U306/IMYeH,
60 — KBA/IM(PULMPOBATL MHKPUMUHUPYEMOE eMY MPECTYM/IEHME NO
6onee «MArkom» CTaTbe, YEM TO MOXXET MMETb MECTO NpK HECOrNnachun
9TOro Nmua aatb NCKOMbIE CrieAoBaTeieM NoKasaHUs. Kak npaeswnno, aTn
aBTOpPbI, CCblNaACb Ha TO, 4YTO I'IOAO6HbII7I noaxo[ LMPOKO MU3BECTEH B
3apy6eXKHOM Cy0MpPON3BOACTBE MO YroM0BHLIM AeNam Mnpy 3aknoue-
HUW «CENOK» C 0BBUHSEMbIMI, B HAacTOSsILLLEe BPeMsi NpeaaratoT uc-
NONb30BaThb €ro Npu 06CYXKAEHNM YCOBWIA 3aK/OYEHNS L0CYAEOHbIX
COrMaLLEHNn 0 COTPYAHUYECTBE C MOA03PEBAEMbIM/OBBUHSEMbIM 1 B
0Te4ECTBEHHOM Yro/10BHOM MNpoLecce.

Jeticmeumenvho, 6 uacmnocmu, 6 YHughuyuposannvlx npasuiax
V20ll08H020 npoyecca, npusHasaemuvlx donvuuncmeom wmamog CILIIA,
VKA3aHO, 4MO NpU 3aKNOYEeHUU CO2NAUEeHUsI O COMPYOHUYECmEe Npo-
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Kypop mootcent 634mb Ha Ce6ﬂ 06ﬂ3ameﬂbcm6a O 6HeCerHUU nonpaeokx 6
008UHUMENbHOE 3AKAI0OYeHUE C yKasanuem 00BUHEHUA 8 CO2NACOBAHHOM
cmoponamu 0oveme U 00 UCKIIOUeHUU KOHKPEeMHbIX 008UHeHUll 1ubOo 0
HEeBbLOBUIICCHUU UX 6000,

Bpsg nu, ogHako, cneayeT Creno KOMMpoBaTb 3aKOHOAATENbCTBO
APYrMX rocyaapcTB, HE Y4ymTblBas peanimii 0TeYeCTBEHHOW KpUMMU-
Ha/bHOV 1 NPaBOOXPaHUTENbHON NPaKTUKK. ECin KpaTko cdopmynm-
poBaTb Halle MHEHWe MO 3TOMY MPEASIOKEHNIO, TO OHO TaKOBO: Mbl
ybexaeHbl, UTO 3Ta PEKOMEH/aLMS BCELeI0 OCHOBaHa Ha npeHebpe-
YKEHUWN 0603HAYEHHbIMM Bbllle 3aKOHHLIMW WHTEpecamu MoTepnes-
WKnx (KaKk no paccnegyemMomy feny, Tak U NOCTpafgaBLUMX OT ApYrux
NPecTyNeHNIA, COBEPLUEHHbIX NLOM, C KOTOPbIM Takoe CornalleHune
Ha 3TOli OCHOBE [OCTUraeTcs), a MOTOMY B MPUHLMNE HegoMyCcTUMA.
Mpeanaraemblii NOAXOA K YCNOBUAM 3aK/OUEHNS «CAENO0K», A0Cyae6-
HbIX COrMalleHnin 0 COTPYAHMYECTBE — eLle 0AHO SPKOoe MposiBNeHMe
CYHAPOMA «CHOOM3Ma 0OBUHUTE/IbHON BMACTU», O KOTOPOM Mbl M0A-
POGHO FOBOPU/IN BbILLIE.

He meHee 3Ha4yMMbl 06LLECTBEHHbIE MHTEPECHI, ONOCPeAOBaHHbIE
B TPETbEM 3/IEMEHTE CUCTEMbI Ha3HAYEHUS YTONOBHOIO CYA0MNPON3BOA-
CTBa — 3allMTa IMYHOCTY OT HE3AKOHHOMO 1 HE0O60CHOBAHHOIO 06BUHE-
HWS1, OCYXKZIEHWS, OFPaHNYeHNs ee npas 1 cBo6OA.

OueBMAHO, YTO, CKOpee BCEro, Nofo3peBaemblit/06BUHSEMBINA, U3b-
SBMBLUNI YKeNaHUe 3aKMHUNTL COrnalleHne o0 COTpyAHUYecTBe, OyaeT
[aBaTb NpaBAuBble MOKa3aHNsA 0 COCTaBe NPeCTYNHOW rpynnbl U pon
KabK[0ro M3 COy4YaCTHMKOB, B TOM YMC/e CBOe/ COGCTBEHHOIA, B COBEp-
LUeHWN npecTynneHus. Mo MHOrMM aenam, 0CO6eHHO 3KOHOMMYECKO
HanpaBNeHHOCTW, 3TV ero nokasaHUs MOryT 6biTb 0ObEKTBM3MPOBA-
Hbl NyTeM 0OHapY>XeHWs NOXMLLEHHbIX LLEHHOCTEN, MHOTO MMYLLECTBA,
COOTBETCTBYHOLUMX JOKYMEHTOB, O HAIMUMMN KOTOPbIX Y ONpeaeneHHbIX
COy4aCTHUKOB COOGLUMT A0MpaLlMBaEMbIiA.

OfHako Aaaneko He Mo BCeM MPECTYNAeHUsM (B YaCTHOCTU «4umC-
TO» HAaCWUNbCTBEHHbLIM) Takoe BO3MOXHO B nMpuHUune. Kak 06 3ToM yxxe
YMOMUWHANOCh BblLLIE, 3a4aCTYH JaHHOE NMLL0 NPY BCEM CBOEM XKeNaHNM
3aK/MUNTb A0cyAebHOe CornalleHne 0 COTPYAHNYECTBE MOXET NNLLb
Ha3BaTb CBOMX COy4aCTHMKOB, pacCKasaTb O PON U AENCTBUAX KaXKAO0-
ro Npv coBepLUeHUK NpecTynneHns. Kpome Toro, OHO MOXKET MOATBep-

5 CMm.: Tyyenro K. @., Tonoexo JI. B., @unumonoe b. A. YTONOBHbINA npoLecc
3anafHbIX rocyaapcTs : yye6. nocobue. M., 2002. C. 258.
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OMTb CBOW MOKa3aHWs Ha OYHbIX CTaBKax C Ha3blBaeMbIMK UM NINLLAMU
1 B X0fe NMPOU3BOACTBA APYIMX CNeACTBEHHbIX AENCTBUIA (K MpUMepy,
MpwW NpoBepKe NnokasaHuin Ha MecTe), HO He 6oee Toro. M MeHHo B Ta-
KX CUTYaLMsaX MHCTUTYT JOCYAeOHbIX COrnalleHnii 0 COTPYAHNYEeCTBe
ypeBaT BO3MOXXHOCTbKO CEPbE3HOro AucbanaHca mexzay 06LlecTBeH-
HbIMU WHTEepecaMu, BbIP@KEHHbIMU B JAHHOM 3/1EMEHTEe Ha3Ha4YeHUs
YrO/IOBHOTO CYZONPOW3BOACTBA, U IMYHBIMU UHTEpPecamu L, B TOM
W MIHOM Ka4ecTBe B HEro BOB/IEKaEMbIX.

B 3TOM 1 TamTCs camblil OMacHbIi Prd yCneLHoro «nnaBaHus» Ko-
pabns — peanunsayum MHCTUTYTa A0CYAEOHBIX COrMaLLeHNA 0 COTPYAHN-
4ecTBe — B MOBbILLIEHHOM ONACHOCTW NPOSBNEHNS (PEHOMEHA SIOXKHbIX
[OHOCOB CO CTOPOHbI /1ML, C KOTOPbIMU 06CYXKAaeTCs BO3MOXHOCTb 3a-
K/TOYEHMSA COrNaLleHnsl, — Kak MHULMATUBHBIX, TaK Y UHCNIMPUPYEMbIX
No pas/IMYyHbIM MOTVBaM COTPYAHUKaMU OpraHoB Yro0BHOIO npecre-
[0BaHNS.

@) (*)eHOMEHe MOBbILLIEHHOW OMacHOCTY 3aBENOMO JI0XKHbIX OHOCOB
Nnpun 3aKNKHYEHNN ,U,00y,D,G6HbIX cornatleHuii o COoTpyaHMn4ecTBe

«To, wmo npuHAMO HA3LIBAMb «COENKOU C NPABOCYOUEM», DLLILO U3-
secmno euje 6 Cpeonue éexa 6 bpumanuu... Ilpasoa, 6 konye Konyos,
ama npaKkmuKka npekpamuilacsb — CAIUULKOM MHo2Uue ocosapueaiu dpyeux
bezocnosamenvroy %2, Kak 3aMeTu/1 COBpeMeHHbIM (ppaHLy3CKuiA nuca-
Tefb KpeTbeH Masb3ep6: «je LOHOCUMKI HarpaXKaatoTcs, — Tam He
OyfeT HeflocTaTka B BUHOBHbIX».

Cpasy ckaxkem, 4To CT. 317.8 YTIK oroeapvBaeT: «eCnu Nnocsne Ha-
3HaYeHWs NOACYAVMOMY HAKa3aHWA B COOTBETCTBUM C MONOXKEHUAMM
HaCTOALLEI rnaBbl GyAeT 0GHAPYXKEHO, YTO OH YMBILLMIEHHO COOGLLMN
NOXHblE CBEEHNS NN YMbILLIEHHO CKPbIT OT CNEeACTBUA KaKue-mbo
CYLLECTBEHHbIE CBEZIEHNS, TO MPUrOBOP MOLJIEXMUT NEepPecMoTpy B Mo-
psgke, yctaHosneHHoM pasgenom XV Hactoswero Kogekca». OfHako
Oyfem peanmctamu: BpAZ /M 3Ta Mepa LOCTaTouHa /19 Npesynpexze-
HWS MOBbILIEHHON BEPOSTHOCTW YYMHEHUS NULAMKU, C KOTOPbIMK 3a-
Kntovarotca JCoC, NoXHbIX 4OHOCOB W OroBOPOB. Befb Aaxke B Cny-
Yyae nepecmoTpa MOCTAHOB/IEHHOrO NPUroBopa B MOpsaKe Haf3opa,
MOA03PeBaeMblii/06BUHAEMBINA, YUUHUBLLNIA B «paMKax CLENKU» JI0X-
HbIli AOHOC O NPUYACTHOCTW K COBEPLLUEHNIO MHKPUMUHUPYEMOTO eMyY
NPecTynneHns UHbIX NnL, NO 60/bLIOMY CUETY, HUYEM He PUCKYeT. B

52 Koanoea H. Cpaenka ¢ npasocyavem // Poc. raseta. 2009. 8 ntons.
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caMOM Xy[LleM C/lyyae rnpv nepecmoTpe ero Aena no HassaHHbIM 06-
CTOATE/IbCTBAM B MOPALKE Haf30pa OH «NOMy4YuT» TO HakasaHue, KO-
TOPOro 1 paHee 3acnyxwusan (nNpaega, Npy 3TOM K HeMY Henb3s 6yaeT
MPUMEHUTb NONIOXeHUA CT. 62 1 64 YK)®.

Jaxe cogepxkasLueecs B OAHOM W3 MpPoekToB 3akoHa No 141-P3
npeaiokeHe 0 A0MNOHEHUM CT. 63 YK TakuMm oTAryaroLlem o6¢Tos-
TENbCTBOM, KaK «CO0OLLEHNE NOXXHbIX CBEAEHWIA MO CYTU AeATENbHOIO
packasgH1s Un YMbILLIEHHOE COKPbITUE OT C/IEACTBUSA CYLLECTBEHHbIX
CBeZleHWI NP 3aK/THOYEHNM CO CTOPOHOW 06BUHEHWMS COMMaLLIEHNS O CO-
TPYLHUYeCTBe» 5, NOLAEPXKKN Y 3aKOHOLATENA HEe HALLJIO.

3amMeTMM, 4YTO B Yro/IOBHO-MPOLIECCYya/IbHOM 3aKOHOLATENbCTBE
CLUA npegycmoTpeHa BO3MOXHOCTb MNpeKpaLLeHns MpOoKypaTypoit
[eNCTBMA [OroBopa 0 COTPYAHUYECTBE, Korja Anuo, ¢ KOTOPbIM OHO
3aK/1l04EHO, 0TKa3bIBAETCSA COTPYAHMYATL B MO/IHOM 06bemMe, B0 Ha-
MepPeHHO NpPeAoCTaBnIO NIOXKHbIE, BBOAALLME B 3a0MyXAeHE NN He-
MoJIHbIE CBEAEHUA UM NOKa3aHUA (LaHHOe MOMOXKeHVEe BK/IHOYaeTCs B
TEKCT [oroBopa 0 coTpyaHuuecTse®). bonee TOro, B 3TUX Ciy4yasx ero
NOXHble NOKa3aHWA ABMAKTCA OTArYatoLLMM BUHY 06CTOATENLCTBOM, U
N0 MOXET BbITb NPUBNEYEHO K YTOIOBHOM OTBETCTBEHHOCTY 3a Aavy
3aBEA0MO /TIOXKHbIX MOKa3aHWin®e.

«Ha «KOH» B 3TOI «Mrpe ¢ nNpaBocyamem» Ans LOHOCUMKA CTaBAT-
CS UCKNHOYNTENBHO 3HaUMMbIE A1 HErO LIEHHOCTK, XapaKTep KOTOpbIX
SCHO M3NOXKEH B M3MEHEHMSAX CT. 62 YK, ABNAOLLMXCA COCTaBHOM Yac-
TbH UHCTUTYTa AOCYLEOHOr0 CornalleHuns o CoTpyaHuYecTse. Harom-
HVUM Hanbosee 3HaYMbIe U3 3TUX MOSTOXKEHWIA:

Yacme 2 cm. 62 VK. B cnyyae 3aknoueHns fgocyaebHoro corna-
LLUEHNSA O COTPYAHMYECTBE NPU HA/TMYUKN CMSATYatoLLMX 06CTOATENLCTB,
NpeayCMOTPEHHBIX MYHKTOM “W” YacTW NepBoii cTaTbh 61 HacTOoALLErO
Kopekca, 1 OTCYTCTBUW OTAYaoLLMX 06CTOATENLCTB cpok uau pasmep
HAKA3aHUusd He mozcym npeeviulanib nolo6UHbL MAKCUMANTIbHOCO CPOKA

5% «A BAPYT — NPOKATUT», — LLUHWUYHO, HO €UHOAYLLIHO O6BACHUAN CBOE OTHO-
LUEHWe K 3TVM HOBE/IaM HECKO/bKO ML, 06BUHSEMbIX B COBEPLLEHU PA3INYHBIX
rpynnoBbIX NPeCTYN/IeHNi, C KOTOPbIMU UX 06CYXKAan aBTop.

5 BHocunca genytatamu Focgymbl B. A. BacunbeBbiM, A. E. JlebepeBbim,
B. H. ManruHeim.

% 3710 ycnosue, gymaeTcs, cneayeT «3aknaablBaTb» 1 B TekcT [ CoC.

% Xanuynun A., Bynanosa H., Konsiposa K. TTONHOMOUMS NPOKYpOpa No 3akto-
YeHWo [0CcynebHOro cornalleHns o coTpygHuyecTse // YronosHoe npaso. 2010.
Ne 3.
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unu pazmepa Haubonee cmpo2o2o 8uda Hakazanus, NPeLyCMOTPEHHOIro
COOTBETCTBYOLLEN cTaTbeld OCO6EeHHOM YacTy HacTosALlero Kogekca.

Yacms 4 cm. 62 VK. B cnydae 3aknoveHns gocynebHoro cornatle-
HUA O COTPYAHWYECTBE, eCNM COOTBETCTBYHOLLEN CTaTbeli OCO6eHHON
yacTn Hactoswero Kogekca NpefyCMOTPEHbI nodicustenHoe uuienue
60060061 UIU CMepPNHAsl Ka3Hb, Dmu B8UObL HAKA3AHUSA He NPUMEHAIOMCAL.
Tlpu smom cpox wiu pazvep HaKa3auusi He MO2ym npesviuiams 08yx mpe-
metl MaKCUMAnIbHO20 CpOKa uiu pasmepa Haubonee cmpococo 8UO0A HaKA-
3anus 6 suoe auwenus 6000w, NPELYCMOTPEHHOIO COOTBETCTBYHOLLEN
ctatbeli OcobeHHol YacTu HacTosero Kogekca (Kypevs Haw. — O. B.).

Kak BnauM, cobnasH y4YmHeHMs B 3TUX CUTyaumMsaX 3aBeOMO N0X-
HOr0 A0HOCA O «[PYrMX COyHYaCTHNKaxX» KpaiiHe BeNVK. ..

B KpMMMHaANMCTUYECKOW NUTepaType MexaHn3M NoBegeHus nogo-
3peBaemMoro/06BMHAEMOro, B TOM 4YWC/Me W COLECTBYHOLEro pac-
CNefoBaHMo, M3yYeH A0CTAaTOYHO MOAPO6HOY. Tak, N0 MHEHWUHO
C. B. JlaBpyxvHa, «MOTMBaMU NOBeAEHNSA NOL03PEBAEMOr0 1 06BUHSA-
emMOro, HarnpaB/feHHOrO Ha COLElCTBMe paccnefoBaHNI0, MOTYT ObIThb:
packasHue nnua B COAEsSHHOM; camobuyeBaHue (MpW caMooroBope);
CTpax nepef, coy4yaCTHMKaMM, KOTOpble MOCPEACTBOM Yrpo3, LUaHTa-
Xa v (Mnn) PrU3nYecKoro HacuMS NbITAOTCA NEPEeIoXUTL Ha Mog03-
PEBaeMOro BCIO BMHY B COBEPLLEHWM MPECTYM/IEHUS C TeM, YTOObI K
YrO/IOBHOM OTBETCTBEHHOCTW B NOCMEAYHOLEM Obi MPUBIEYEH ULLb
OAVH UCNOMHUTENb NPECTYN/IEHNS; CTPEMIEHME 3arnaauThb Bped, Npu-
YMHEHHbIN >XepTBe NPecTynneHus; 60A3Hb YrosoBHOW OTBETCTBEH-
HOCTU»*®, B LIeNOM 060CHOBAHHOCTb MPEA/IOKEHHOI0 UM «Habopa»
BO3MOXHOV MOTVBaLMX MOBeLeHNS MOL03peBaeMoro/06BMHSAEMOrO,
COLEVCTBYIOLLEro pacc/efloBaHNIO, Y HaC BO3PaXXEHWI He BbI3bIBaET.
OfHako, aymaeTcs, B M3y4aeMOM 3eCb HaMW acrnekTe OHa npeacTas-
NAETCA HECKOMbKO MHOW.

MonbITaemcs BbICTPOUTL MEPAPXMIO LLEHHOCTEN, KOTOPbIMY FUnoTe-
TUYECKN MOXET PYKOBOACTBOBATLCS L0 NPU MPUHATAN peLeHns 06
YUUHEHMMN B NOJOGHBIX CUTYaLMAX NOXHOIO 0roBopa:

" CM., Hanpumep: babaesa 3. V. MNpobneMbl TEOPUI U NPAKTUKU NPEOLONEHNS
NpPOTMBOAENCTBISA YTO/I0BHOMY NpecnefoBaHnto; Tpyxaues B. B. IpecTynHoe BO3-
[elicTBME Ha A0Ka3aTeNbCTBEHHYHO MHAopMauuto. BopoHex, 2000; Ilepba C. I1.,
Casxun A. B. [ledatenbHOe packasHWe B COBEPLUEHHOM MNpecTynieHuun. M., 1997.

%8 Jlaspyxun C. B. MexaHuU3m MoBeAeHNs NMOL03peBaemMoro n 06suHaemMoro //
BecTHVK kpuMunHanmctuku. 2010. Ne 33. C. 27.

357



O. A. baes. H36pannvie pabomol

1) cyLLeCTBEHHOE CHUXEHME HaKa3aHWsi NMPK YCI0BUN 3aK/OUYeHUs
[0CYyAe6HOro CornalleHns o COTpyaHUYECTBe, Ha3Ha4YaeMoe C yYeToM
4. 21 4 cT. 62 YK, OTHOCUTESIbHO TOro, KOTOPOE Obl B MPOTUBHOM Cy-
Yae rposnso 3a CoBepLUEHHOE NPECTYM/IEHNE;

2) peasbHOCTb OMaCeHWUli HeraTUBHbIX fANsi cebsi NOCNeACTBUI CO
CTOPOHbI /TOXXHO OFrOBOPEHHBIX UM ML, (U CO CTOPOHbI UHBIX ML, NPef-
CTaBMAOLLIMX UHTEPECH! MOCNEAHUX) KaK B MPOLECCe CyA0npou3Bo-
CTBa no geny, Tak n nocne Toro, BnocneacTesmn — BO BpemA 0TObIBaHUSA
OroBOpPLUMKOM HakKa3aHMA B MeCTaX JINLLEHNA CBO60,EI|bI.

Bpso nu maxue onacenus, ux pearbHoOCmb MO2Ym @ CO3HAHUU OO0-
HOCHUKA HUBEIUPOBAMb 0beujanHble eMy (U OeticmeumenbHo npeonpu-
HUMaemvle) Mepbl Oe30NACHOCIU, Pe2NAMEeHMayuu KOMopulx 8 CoOn-
6EMCMBYIOWUX 3AKOHOOAMETbHBIX AKMAX 8 HACMOosujee 6pemMsi YOereHO
3HAUUMENbHOE MeCmo,

3) HPaABCTBEHHbIE YCTOM [AaHHOIO /MLA, HE MO3BOMISHOLLME EMY YUM-
HATb JIOXKHbIE AOHOCLI, OroBapmBaTb HE NPUYaCTHLIX K MPeCcTynneHno
ing, nn npeyeennymBarb UX POJib U CTEMEHb UX B HEM y4aCTUA (B TOM
yncne, KaK Hy NapafoKcaibHO, COBNoAeHNE UM «BOPOBCKIX» 3aKOHOB).

Hawm, oonaxo, npedcmasnsiemcsi, 4mo coyuanbHO-HCUXOTOSUYECKUE
Kawecmea OONbUUHCMEA WY, HA «COEIKY» C KOMOPLIMU, OMCIMAUAs
00w ecmeeHHble UHMEPEChL 8 Y20T08HOM CYOONPOU3BOOCTNEE, BbIHYIHC-
OeHbl UOMU COMPYOHUKU OP2AHO8 Y20N08HO20 NPeCled08anus, 8psao iu
OVOYm CIYAHCUMD CEPbEIHBIM NPENIMCMEUEM OJIsL YUUHEHUS. UMU J10XC-
HbIX 02080PO8.

Jlratb, KaK U3BeCTHO, MOXKHO ABYMA B3aMOCBA3aHHbIMW crnocoba-
MW: He TOBOPUTb MpaBfabl UK/ TOBOPUTL Henpasay. C y4eTom 3Toro
nocTtynara (He cTass nepes cob0i 3a4a4m OCBELLEHWS NMCUXON0rnyec-
KMX MPeanocbIIOK OFOBOPOB M Aa4n 3aBEAOMO JIOXKHbIX MOKa3aHUiA>®)
MOXHO CfleNnaTb MOMbITKY faTb G0/ee pPa3BepHYTYH KnaccuuKaLmio
cogepKaHuns 0OBACHEHWI inya, 3anHTEPECOBAaHHOIO B 3aK/HOYEHUN C
HUM [10CyAe6HOr0 COornalLeHns o coTpyaHuYecTse. (JymaeTcs, UTo aTu
rMNOTETUYECKME NPEANONIOXKEHNA O BOSMOXXHOM COZIEP>XaHW OHOCOB
COCTaBNAKOT TUMOBbIE BEPCUN, KOTOPbLIE AO/DKHbI NEXaTb B OCHOBE €ro
MPOBEPKU. VIMEHHO OHW 06YCMOBNMBAIOT, (DOPMUPYIOT €€ Hamnpas/e-

%9 OHW yrny6neHHO M3y4YeHbl B M3BECTHbIX paboTax TakKmX BUAHBIX CreLu-
anncToB B 0611acTn cynebHoi ncuxonoruun, Kak B. J1. Bacunwes, . . Jocny-
nos, 4. 1. Kotos, A. B. iynos, A. A. 3akatos, H. W. MNopy6os, A. P. PatnHos,
I. I LLinxaHuoB 1 gp.
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HWS, & MOTOMY — TaKTUKY Y METOLAMKY BCeli CBA3aHHOW C MoKazaHUsMK
Nvla, HayaBLUEro COTpyAHMUYaTL CO CNeiCTBUEM, AeATENbHOCTU opra-
HOB Yr0/I0BHOIO Mpec/iefoBaHus.)

1. OGbsACHEHNe BCeLe/I0 COOTBETCTBYET 06CTOATENbCTBAM COBEp-
LUeHNss NPECTYNNEHNA; PO/IM B HEM KaXKAO0ro COy4yacCTHMKa YKa3aHbl
06BLEKTMBHO.

2. B 06BbACHEHMN AOHOCUMK, Ha3blBasi AECTBUTENbHbIX CBOMX CO-
YYaCTHMKOB, NMpeyMeHbLUIAeT CBOK POJib B COBEPLLUEHWUN NPECTYNJIEHUS
3a CYeT npeyBesIMYeHNs CTeNeHN NX y4acTusa B MPECTYNIEHUN,

3. [loHOCUMK, Ha3biBasA LEeMCTBUTE/bHBIX CBOMX COY4aCTHMKOB, 60/1b-
LLYHO CTerneHb Y4YacTuA B COBEPLLEHUM MPECTYN/IEHNS BO3NaraeT Ha cebs,
npeymeHbLLUas, TEM CaMbIM, CTEMEHb UX yYacTUA N OTBETCTBEHHOCTN.

4. IOHOCUMK B 06BACHEHWW, HA3bIBAas CBOMX COYYaCTHWKOB, OTAe/lb-
HbIX M3 HUX CKPbIBAET, He CO06LLas 0 HUX BOOOLLE MM coobLLast Bbl-
MbILLI/IEHHbIE CBELEHWS.

5. [JOHOCUUK, CKPbIBAET AENCTBUTE/bHBLIX CBOMX COYHaCTHUKOB, Ha-
3blBas B Ka4eCTBe TakoBbIX 60 NL, He MPUYACTHbLIX K COBEPLLEHWNIO
MPeCTYNIeHNIO, IM60 B NPUHLMME BbIMbILLIEHHbIE MEPCOHAKN.

6. JOHOC BCELE/NO NIOXKEH; MPECTYN/IEHNEe HE HOCWU/IO TPYNMNOBOro
XapakTepa.

Ha nocnefHem 13 nepeyncneHHbIX BO3MOXKHbIX BapUaHTOB /TOXHbIX
[OHOCOB MNpeLCcTaBNseTcs LenecoobpasHbiM 0CTaHOBUTLCA 6o/ee Noa-
po6HO, 160, Kak 3T0, Ha NepBblil B3N, He BbIMAAUT NapafoKcasb-
HbIM, B OTAENbHbIX CUTYauusaX 1LYy BbIrofHee npunucarb COBEPLLEH-
HOMY VM NPECTYM/IEHNIO FPYMNOBOK XapakTep (Ha 3T0 06CTOATE/ILCTBO
y)XXe obpatLanocs BHUMaHue B nuTeparype A. . PbDKakoBbIM U ApyTru-
MU y4eHbIMK). FoBOPSA 06 3TOM, aBTOP He MOXET OTKa3aTb cebe B y/0-
BO/IbCTBMM MPUBECTY CNyYali N3 COBCTBEHHOM alBOKATCKOM MPaKTMKW,
Korfa nosuumns CTOPOHbI 3alUTbl OCHOBbIBa/1aCh Ha OAHOM 3aKOHOAA-
TeNbHOM Mnapagokce (eLle pa3 CBMAETENbCTBYIOLLEM O Ka4yecTBe MHO-
rMX MPUHUMAEMbIX 3aKOHOB).

B pepakuun denepanbHOro 3akoHa oT 8 gekabpsi 2003 1. nepeasi YacTb
CT. 165 YK, ycTaHaBn1BatoLas OTBETCTBEHHOCTb 3a MPUYMHEHNE UMYLLECT-
BEHHOrO yulep6a CO6CTBEHHMKY NyTeM 06MaHa 1nu 310ynoTpebneHns gose-
puem Npu OTCYTCTBUM NPU3HAKOB XULLIEHUS, NpesycMaTpriBana HakasaHue do
6 em auwenus c60600bl, @ 3a TO Xe AesHNe, COBEPLUEHHOe rPyMnnoi nnL, no
npeBapuTeNbLHOMY CroOBOPY NGO B KPYMHOM pa3mMepe (4. 2 €T. 165 YK) — oo
...3 nem nuwerust c60600b1; 60NEE TOr0, COBEPLUEHNE ITOTO XKe MPEeCTYN/IeHNS
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B COCTaBe OPraHn30BaHHOW rpynmbl BEKNO OTBETCTBEHHOCTb A0... 5 iem ju-
uenust c60600bL.

YunTbiBas 370, Xakep H., 06BUHAEMbI MO AaHHO cTaTbe YK BO «B3/10ME»
KOMMbIOTEPa APYroro nvua, B pesynibTare Yero OH rosb3oBa/cs VIHTepHETOM
33 CYeT 3TOro /LA, MoKasas, YTo NHKPUMUHMPYEMOE eMY MPECTYNIeHNe OH
COBEpLUW/ MO NpesBapuTe/IbHOMY CrOBOPY CO CBOWMM 3HaKOMbIM, amMuivio
KOTOPOro Ha3BaTb He »enaet. IHbIMK cnosaMu, H. npusHan cebs BUHOBHbLIM B
COBEpLLEHUM NPeCTYNeHUs, NPeAYCMOTPEHHOTO Y. 2 Ha3BaHHOW cTarbi. OHO
)€ B CBA3UN C YCTaHOB/EHHON ee CaHKLMEeA OTHOCWIOCh K MPECTYMNeHNAM
CpeaHel THKeCTy (a He K TAXKUM, KOTOPbIM B 3TOW Xe CBA3M ABISAN0CH NPUUM-
HeHve yuiepba 6e3 KBaMpuumpyoLmMx 06CToATeNbCTB). ATO No3Bouao H.
roc/ne BO3MELLEHNS UM MaTepuasibHOro yilep6ba notepresLLeMy NpuMmMpUTb-
CA C HIM W, Ha OCHOBAaHWUW 3aBNEHNS NOCneaHero 06 aToM, XoA4aTaicTBOBaTb
0 MPeKpaLLeHn CBOEro YrofioBHOIo NnpecnefosaHuns B nopsagke ct. 25 YTIK;
[aHHOe X0faTalicTBO 6bIf0 YA0BNETBOPEHO.

Kax uzeecmuo, cnycms cemv mecsiyes, @edepanvhvim 3akonom om 21 urons
2004 2. smo npomusopeuue 6 cm. 165 VK Ovino ycmpaneno.

B KOHTEKCTE XKe paccMaTpyBaeMblX A0CYAeOHbIX COrnalleHuin o co-
TPYAHWYeCTBe 3Ta NpobnemMa NpesCcTaBAeTCA 3HAYMNTENbHO 60/Iee Cepb-
e3Hoi. MpuBeaem runoTeTUYECKNiA NpumMep.

B oTHOweHun H. 6b1n cobpaHbl AOCTaTOYHbIE [OKa3aTe/bCTBa
AN 006BUHEHWSA ero B pa3boe, COBEPLUEHHOM C He3aKOHHbIM MPOHMK-
HOBEHMEM B MOMeLLeHNe, T.e. B MPECTYMNAeHUN, NPesyCcMOTPeHHOM
4. 3 cT. 162 YK, npegnonaratoLlelri MakCMManbHOe HakasaHue B BuUfe
12 nem NULLEHNSA €BO6OAbI. H. BUHOBHbIM Ce65 Npu3Hasl, nokasas, YTO
NPecTyneHre OH COBEPLUMN OAMH, KaKUX-IMO0 COYyYaCTHUKOB Y HEro
He Oblfo, OAHAKO BbilLeyKa3aHHasA CaHKLUWS CTaTbW, MO KOTOPOI emMy
OblN0 NpeabABNEHO 06BMHEHMe, UCKYana 15 HEero BO3MOXHOCTb
X0[]aTanCcTBOBATL O PACCMOTPEHMM [ief1a B 0COO0M MOpPSIAKe.

B TO e Bpems, HeKOTOpble OMepaTMBHO-PO3bICKHbIE AaHHbIe Aa-
B/ OCHOBaHWA 15 BbIABVXXEHUA BEPCUM, YTO 3TO MpecTynsieHue H.
COBEpLLW/I B COCTaBe OPraH130BaHHOM rpynnbl. Ee pykoBoguTeb «Ha-
Be/» H. Ha nomeLLeHe, B KOTOPOM NyTeM pa3bos cnefoBasio 3aBnafeTb
HaxoAsLLMMCS B HEM UMYLLLECTBOM; APYrOi COy4acTHUK nogse3 H. Ha
aBTOMaLUVHe K MecTy MPecTynieHns, K Ha Held XKe MoMOr eMy oTTyfa
CKpbITLCA MOC/Ne COBepLUeHWs NPecTynieHns. B ciyyae ycTaHOBIEHUSA
3TUX 0BCTOATENLCTB AeNCTBUA H. 1 COy4YaCTHMKOB MOAJIEXaT KBasin-
(ukaumm no 4. 4 cT. 162 YK, MakCMMa/ibHOe HakasaHue Mo KOTOpoii
npegycMaTpuBaeT 15 zem NULLEHNA CBOOOLbI.
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H. 6b110 pa3bsACHEHO, YTO 4ep30CTb COBEPLUEHHOIO UM MPeCTyne-
HWS BCeLeno 06ecrneyrBaeT O4eHb BbICOKYHO BEPOSATHOCTb €ro OCYyX-
[EHNS K Ha3BaHHOMY BblILLE MaKCVMa/IbHOMY HaKa3aHuHo, MpeLycmoT-
peHHOMY 4. 3 CT. 162 YK, T.e. K MLLEHNIO CBOOOAbI CPOKOM Ha 12 neT.
OfHako, ecnivi OH NMOMOXET B 1306/IMYEHNN 1 YTOIOBHOM Mpec/efoBa-
HWUN CBOMX COYYAaCTHMKOB M3 YKC/a Y1IeHOB OPraHn30BaHHOW rpynnbl,
B KOTOPY'O (KakK Mpeanonanochb CNefcTBUeM), OH BXOAM/I, 3TO MO3BO-
NAT 3aK/OYUTb C HAM AoCyaebHOe cornalleHne 0 COTPYLHUYECTBe, U
B 9TOM C/Nyyae eMy B COOTBETCTBUM C Y. 2 CT. 62 YK cyfoM He MOXeT
ObITb Ha3Ha4YeHO HakasaHWe, MpeBbILIAtOLLEee MONOBUHY MaKCUMaIbHO-
ro Cpoka, NpeLyCcMOTPEHHOrO Y. 4 3TOi Xe cTatbi YK, nHbIMK cnoBa-
MW, ero ocyasT He 60s1ee YeM Ha 7,5 neT inweHns cBobosbl.

MocTasneHHas neped H. anbTepHaTBa MOMHOCTHIO BMUCHIBAETCS
B M3BECTHYIO TEOPMIO Urp®, TakK Ha3blBaeMYHO, «AWUNEMMY 3aK/HOYeH-
HOrO», aeT BO3MOXHOCTW 415 ee NpaKTUYeCKoin peanusauum (co Bce-
MU ee JOCTOMHCTBaMU M «pudamm» AN NPaBoNpUMeEHEHNS B 0611aCTy
YrO/IOBHOIO CyZ,0Npon3BoAcTBa). CyTh ee 3aK/IH04aeTCA B CNefyHOLLEM.
[Byx nopo3peBaembIx 6epyT NoL CTPaXy W U30AUPYIOT APYr OT Apy-
ra. OKpy>XHOW NMPOKYpop YO6eXAeH, YTO OHW COBEPLUMAN ONpefeneH-
HOe MPecTynaeHne, HO He UMeeT AOCTATOUHbIX [OKa3aTebCTB, YTOObI
npeLbsBUTL UM 06BUHEHWME B Cyae. OH roBOPUT KaXKAOMY U3 HUX, YTO
Y HEro MveeTcs afibTepHaTMBa: MPU3HATLCA B MPECTYN/IEHUN, KOTOPOE,
no y6exx4eHnt0 NOMMLMKN, OH COBEPLLW/I, WX He Npu3HaBaTbea. Ecnn
06a He MPU3HAIOTCA, TO OKPY)XXHOIM NPOKYypop NpeabsaBuT UM 06BUHE-
HWe B KaKOM-/IM60 He3HauMTe/IbHOM NPECTYM/IEHNN, TaKOM, HarpuMmep,
KakK Mefikasi KpaXka Wy He3aKOHHOE B/afieHUe OpYXMeM, U OHW 06a
nonyyar Hebo/bLIoe HakasaHWe; eCaiv OHN 06a NPU3HALDTCA, TO ByayT
noanexatb CyaebHON OTBETCTBEHHOCTM, HO OH He MOTpebyeT camo-
ro CTPOroro NPUroBopa; ecv e OAWH NpPU3HaeTCs, a APYrol HeT, TO
NpY3HaBLLEMYCS MPUroBop OyLeT CMAryeH 3a Bblgadvy CO0OLLHNKa, B TO
BPEMSA KaK YMOPCTBYHOLLMIA NONYUUT «HA MOSTHYHO KaTyLLKY».

B 6onee nonynsaprom uznodxceruu «OunemMma 3aKaUeHHO20 (V3HU-
Ka)» evipadicena credyrowmum oopaszom. /leoe nodospesaemvix apecmo-

80 «Teopus Urp — 3T0 MaTemMaTnyeckas AMCLMNANHA, KOTOpas yCTaHaBIMBaeT
npasuia MOBefeHUst B KOH(IUKTHLIX CUTyauusx, 0becreumBaroLime AOCTVdKe-
HWe Nyylumx (B HEKOTOPOM 3apaHee 3afjaHHOM CMbIC/e) pe3ynbTaros» (CM.: Jli-
nynoe A. A. TIpefncnoBue K pycckomy u3gaHuto pabotbl: Jlvioc P. /I., Paiigpa X.
Vrpbl 1 peweHuns. BeegeHue 1 Kputuyeckuii 063op. M., 1961. C. 5).
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8aHbl nEeped 6X000M 8 OAHK U 3aKI0UeHbl 8 0OUHOUHble Kamepbl. [l
mo2o umodvl NOOYOUMb UX NPUSHAMbCS 8 HAMEPEHUU 02padums OAHK,
noauyus oenaem um ciedyoujee npedyiodceHue. eciu 0oa Oyoym moi-
uamo, OHU OYOYM NPULOBOPEHBL KaXCObIUL K 08YyM 200am miopbmsl. Eciu
00UH 0DBUHUM OPY2020, A MOM MAK U He 3a2080pum, npedameis byoem
0C8000JICOEH, a XPAHAWUL MOTYAHUE NOTYUUN NSAMb A€ MIOPbMbL.
Ecnu 06a nodospesaemvix obsunam opye opyea, Kaxcowiil Oyoem ocyoic-
oen Ha yemvipe 200a mwpsvmol. Ilpu smom cooOwHUKY 3HATOM O TMOM,
4mo maxoe npeoaocete coerano um oboum. Ymo sce npoucxooum?
Oba apecmosannvix oymaiom. «A yeepen ¢ mom, umo Opy2ou packo-
aemcest. On 008uHUmM MeHs, MHe 0adym Namb Jlem, d e20 0c80000am,
u 3mo 6yoem yxce CIUUKOM HECnpaseonusoy. 3amem ob0UM 8 20108y
npuxooum makas melciv: «Eciu s na Heeo OoHecy, MeHsi 0c80000sam,
3auem dlce cmpaoamv 000UM, K020a OOUH MOAICem U30eHcamy HaKa3a-
Husiy. Kopoue 206ops, 6 makoil cumyayuu 6016UUHCIMEO UCTILITNYEMbIX
donocam opye na opyea. Ilockonvky emopoii coobwnux paccyscoaem
MOYHO MAK Jice, KaK Nepablil, 00a NOIYYAom no 4emolpe 200d TUuleHUs
€600600b1. A eciu Obl OHU 0OA NPOMOTUATU, MO OKA3AIUCH Dbl 8 MIOPbME
8ce20 Ha 08a 2004.

U ewe bonee cmpannas 3aKOHOMEPHOCMb: eclu NPOBOOUND IK-
cnepumenm, paspeulas 000uUM no003pesaemMbiM C60000HO 00WaMb-
cs medicoy codotl, pezyromam ocmaemcs maxum dce. Oba yenosexa,
oadice 8bIpaboOmMas COBMeCMHYI0 CIPAMe2uto NOGEOeHUsl, 8 KOHYE KOH-
yos cogepuiarom npeoameibcmeo. [Ipobnema saxniouaemcs 8 mom,
umo 100U He CROCOOHbL NOTHOCIMbIO 008ePsmb Opye Opy2ysL.

Ecnu, KaK N1LLYT CNeLmanncTbl No TeOpUK Urp, U3 paboTbl KOTOPbIX
Mbl B35 ONMCaHe «anneMmMbl 3aK1HOHYEHHOI0», «40HOC He Bbl3blBaeT
HN'Yy OQHOIo U3 HUX yrpb|3eH|/|I7I coBecTun nnun CTan6.>>62, OH C MpakK-
Ceoiornvyeckmnx |'|O3V|L|,V|VI BMNOMHE pauuoHaneH Ana Urpoka, KOTopomy
CAeNaHO Takoe npeasioxXeHune (B Hallem rmnoTeTn4eCcKom rnpumepe —
ana H.).

W, yBbl, A@Xe B TOM C/lyyae, KOrfa OH ... IOXKEH.

B HallleM runoTeTUYeckoM NpuMepe BO3HMKatoLLas nepes H. ab-
TepHaTMBa 6blfa Co3aHa LiesieHanpaseHHbIMY eNCTBUAMU CeaoBa-

61 CM.: Bepbep B. QHUMKNONEANS OTHOCUTENBHOIO 1 aBCOMKOTHONO 3HaHMs. M.,
2007. C. 248-249.

2 Jlvioc P. /1., Paiigha X. Vrpbl v pelueHmns. BeeaeHne N KpUTUYECKMA 0630p.
M., 1961. C. 133-134.
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Tens (onepaTMBHONO COTPYAHMKA) N0 YOeXKAEHMIO NOA03PEBAEMOro/06-
BUHSEMOIO B LieN1ec006pa3HOCTY OKa3aTb COAENCTBME B M306/IMYEHNN
CBOMX COYYaCTHMKOB MO /IOFMYECKMM Ha TO MpUYMHaM — A1 BO3MOX-
HOCTM 3aK/IFOYEeHUA C HM J0CYyAe6HOro cornalleHnst 0 CoTpyaHUYECT-
Be. A OHO ByfeT rapaHTMpoBaTh (eC/n, eCTECTBEHHO, C HUM COI/IacuT-
€S Cy[l) AaHHOMY JIMLY CYLLeCTBEHHOE COKpaLLeHNe rpossLLero emy B
NPOTUBHOM CNyYae HaKasaHus.

MpvMeHeHWe 3TOro Nprema NorM4eckoro y6exaeHms COMHeHWI B
CBOEVi ONYyCTUMOCTK, lyMaeTCsl, BbI3BaTb HE MOXET; Cam Mo cebe OH He
MOXET MPUBECTU K NCKDKEHNIO UCKOMOW CnefosaresieM MH(opMaLmn
(Tak e KaK 1 06paLLeHue cresoBaTens ¢ 3TOM Xe Lenbto K ApYrM CMSr-
YaloLMM HakasaHue 06CTOATE/IbCTBAM, MPeAYyCMOTPEHHbIM CT. 61 YK).
OfHako B JaHHOW CUTYyaLmmn OH NPaKTUYeCKN HeM36eXXHO COYETaeTCA C
MCNOMb30BaHWEM criefoBarenieM (NPSAMO UKW 3aByasMpoBaHO) ApYroro
LUMPOKO M3BECTHOIO B KPUMMUHA/IMCTUYECKOI TaKTUKe NpUeMa, UMeHy-
eMOro «paXuraHmem KoHQANKTa». CyLHOCTb 3TOF0 NpremMa 3aK/ua-
eTCA B MCMO/b30BaHNM TaK Ha3blBaeMbIX «C1abblX MECT» B NMCUXMKE [0-
MpaLLIMBaeMOro: NOBbILLIEHHOM BCMbIILYNBOCTU, TLLEC/ABS, XKAAHOCTH,
GecrnpuHUMNHOCTK, YyBCTBa MECTU, PEBHOCTM 1 MOAOBOHBIX HEraTUBHbIX
Ka4yecTB B NCUXONOMMYECKOIN CTPYKTYPE IMYHOCTML.

[ns nanoctpaumy ckasaHHOro MUCMob3yem camblii «6e300MAHbIV» npu-
Mep 13 0ny6IMKOBaHHOM CNeaCTBEHHOWM NPaKTUKN.

MpakaaHka MellepskoBa, kak npeanonaraiocb CNeACTBMEM, MbiTanach
CKPbITb PYKOBOZAALLYIO M OPraH13aTopCKyt posib CBOETo My>Ka B MpecTyrn/e-
HSIX, B COBEPLLEHNM KOTOPbIX OHM 06a 06BUHSANNCH (Kpadku, NOmXKorn). Y ee
Myx@a Mellepsikoa 6bl710 U3BATO MUCbMO, HANWCaHHOE MM B CNEACTBEHHOM
n3onaTope CBOel Nt060BHMLE: «5 BblGEpYCb CKOPO, JIHOAKY MOCafAT Hagon-
ro. [lymato, Ham ¢ TOBOI 40 CTApOCTU XBATUT BaXKEHCTBOBATb — NWTb Yaii 1
CMOTPETb TENIEBM30P, MOKa OHa A0XKAETCA aMHUCTMM. O6paboTan 51 ee Kpernko.
OHa MHe, KaK KoLLKa, NpejaHa.

3T0 NUCbLMO CneaoBaTesb Npeabas MellepskoBoid. [anbHelillee OH onu-
CbIBaeT CnefytoLLyM 06pa3om: «MeLLepskoBa HECKO/bKO pa3 NpoymnTana nmcb-
MO My>Xa, afpecoBaHHOe Mallie — ToBapoBeZy, NOTOM NPUCTaNIbHO NOCMOTPeNa
B [N1a3a CMefjoBaTeNto 1, HW CI0Ba He rOBOPS, B3A/a CO CTOMa aBTOPYYKY, He-
CKOMbKO NINCTOB ByMaru 1 cTasa HETOPOMMBO NUCaTh — Aaia NoJHbIe, 06bEK-
TUBHbIE, 306/IMYal0LLMe [eACTBUTENbHYIO POSib MyXa NoKazaHUsA»®:,

[,0nycTMO N NPUMEHEHUE YKa3aHHOTO U aHaNorMYHbIX eMy Npu-
EMOB «Pa3XWraHWs KOH(INKTa» C MO3ULMIA U3BECTHBIX KpPUTEpUEB

8 Yepnsies A. Heypasluniics «cueHapuii»// Cos. munuuus. 1981. Ne 4. C. 57.
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AONYCTUMOCTW TaKTUYECKMX CPeACTB B LieIoM®, a npu 06CyXaeHUM
C Nofo3peBaeMbIM/06BMHAEMbIM BO3MOXHOCTU 3akntodeHns 4CoC, B
0C06eHHOCTU? Lleb MX NPUMEHEHMA CHa U HPaBCTBEHHA — MO/yYe-
HVe OT NoA03PeBaeMOro/06BMHAEMOro NPaBAMBOI, COOTBETCTBYHOLLEN
NCTUHE MHJ(OPMaLMK O ero coyyacTHUKax. VIMeeT in JaHHoe nnuo B
CO3/aBaeMOI B pe3ysbTare Ae/ICTBUI CnefoBaTtens CUTyaummn ceobogy
BblGOpa IMHUK CBOEr0 MOBeAEHNs (YTO, Kak M3BECTHO, NPUHLMNMASb-
HO BaXKHO Mpw OLLEHKe JoNYyCTUMOCTY I060r0 TaKTUYECKOro nprema)?
Be3ycnoBHO, MMeeT: OH MOXET Nof, BO3AEICTBMEM 3TOrO MpremMa CBO-
OOHO M OCO3HAHHO He MU3MEHUTb CBOEr0 OTHOLUEHUS K BbIACHAEMbIM
06CTOATENLCTBAM UMW TaK XXe CBOOOAHO M 0CO3HAHHO ero U3MeHWTL B
YKenaresibHOM AJ151 CliefloBaTens Hanpas/eHnn.

CopepXuT in 3TOT NpUeM 31eMeHTbI 0O6MaHa, HacuIna n Lpyrux,
OAHO3HAYHO 3anpeLLeHHbIX 3aKOHOM 1 3TUKOI, METOA0B BO3LEACTBUA?
HeT, ecnv coobLuaemasn crefoBaresieM UH(hopMaLms — 1 3TO HeMpemeH-
HOe yCnoBve JOMYCTUMOCTM BCEX TaKTUYECKUX NPUEMOB — OCHOBaHa
Ha MMEILLMXCA B PacnopsiXeHUn CnefoBaTens AaHHbIX.

C 9TVX NO3NLMIA AONYCTUMOCTb «Pa3XUraHus KOHRINKTa» COMHe-
HWIN He BbI3blBaeT. HO eCTb eLLle O4u1H, Ha HaLL B3rN154, [1aBHbIA BONPOC,
060CHOBaHHbIN OTBET Ha KOTOPbIA BCeLeNo 00yCNOBNMBAET peLLeHue
npo6sieMbl AOMYCTUMOCTU UCMONb30BaHNUS «ClabblX MeCT» B MCUXU-
Ke B pacCMaTp/BaeMOM KOHTEKCTE: MOXET /I NPUMEHEHME NOA0BHbIX
NMpP1eMOB MPUBECTM K OrOBOPY HEBUHOBHbIX NML? Byaem peanvctamu
— MOXXeT. OroBop HEBMHOBHBIX ML, BO3MOXEH, HarprMep, 13-3a >ena-
HWS OTOMCTUTb 3a CTaBLLUee M3BECTHbIM NOL03peBaeMoMy/06BUHSAEMO-
MY HEOXXMJAHHOE N HeXenaTesibHoe NOBeAeHME TEX W UHbIX AL, KaK
B MPVBEAEHHOM NPUMepe, UMK U3-3a XXeNTaHNS «pasfennTby» ¢ KeM-1nbo
MPUYNHEHHbIN NPEeCTYNNEHNEM MaTepUasIbHbIi yLLepb, ecnu 1Cnonb-
3yeTcs npucylLlee JaHHOMY LY CBOWCTBO YXagHOCTU. /1, KOHEUHO e,
C Uefiblo 0becneyeHns anis cebs BOSMOXHOCTU 3aKNHOUNUTL C NPOKYPO-
poM focyfebHoe cornalleHne 0 COTPYAHUYECTBE.

Hpe()cmaeww 0666, umo 6 npuee&eHHOM Hame cunomemu4ecKkom
npumepe 6epCcuio 0 CosepuleHuUu npecniynjienusl 6 cocmaee OpcaHu-
306annol epynnel H., 6yoyuu oceedomnennvim o cywyHocmu 00cyoeo-
HBIX CO2NAUEHULl O COMPYOHUYeCmae, NPEON0JICUT CLeOCMBUI0 NO COO-

64 CM. 06 aTOM: Baes O. 4. TaKTVKa CNeACTBEHHbIX AeMCTBMIA. BopoHex, 1995;
E20 oice. TaKTUKa YrONOBHOIO MPecnefoBaHnst U NpoeccMoHanbHoM 3aluTbl OT
Hero. M., 2008.
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cmeenHou uHuyuamuee, moeda KdK 6 deﬁcmeumeﬂbﬂocmu COO6LI4HMK06
V He2o He Oblilo.

WHbIMK cnoBamu, [OHOC, YYMHSEMbIA M0A03peBaeMbIM/0OBUHS-
eMbIM C Lie/Tbi0 BO3MOXXHOCTM 3aK/THOHYEHNS A0CYAEOHOro cornalleHns o
COTPYAHWNYECTBE, MOXET KaK COOTBETCTBOBATb AENCTBUTENBHO NPON30-
LWeaLleMy KpMMUHATbHOMY COObITUIO, TaK 1 OKa3aTbCA 3aBEOMO J10XK-
HbIM. Henb3sa TakxKe He y4nTbIBaTb, YTO HE UCK/THOYEHbI CUTYaLLMK, KOr-
[a UHMUMaT1Ba 06 OroBope B COy4acTUu B rpynroBOM MPeCcTyrnieHnn
HEKOEero He NMpPUYacTHOro K HeMY KOHKPETHOTO iMLia MOXET UCXOAUTb
OT cnefoBarens, No onpejeneHHbLIM CBOMM MOTMBaM (YalLe BCero, Kop-
PYNUMOHHbLIM) 3aMHTEPECOBAHHOMO B €ro Yro/IOBHOM NPec/efoBaHnN.

B Takux cnyvasx yatle Bcero (1 Ha 3TO BepHO 0bpallaeT BHUMaHue
M. A. HacoHoBa) MHTepechl NpuBedb K Yrof0BHON OTBETCTBEHHOCTY
HEBMHOBHOE NNL0 Y N0A03peBaeMoro (06B1HSEMOr0), C OAHON CTOPO-
Hbl, U CefoBaTens, AeNCTBYIOLLErO MpW 3TOM N0 TeM WX UHbIM MO-
TUBaM, C APYroi CTOPOHbI, COBMafaloT®. B Nogo0OHbIX cuTyaumsx, 6e3
COMHeHUs, NoA03peBaeMblin (06BMHAEMbIN), xenas 3aknoveHuns 4CoC,
OXOTHO GYET B CBOMX MOKA3aHWSAX «MOAbIFPbIBaTb» C/eA0BaTeNto.

Mbl He pacrnonaraeM Kakumm-imbo coLmonormyecknMm aHHbIM1 o
KO/IMYecTBe L, He0BOCHOBAHHO NPUBMIEYEHHbIX K YrO/I0BHON OTBET-
CTBEHHOCTM 3a COBEpPLLEHVE rPYNoBOro NPecTynieHns B pe3ynbTare v
Ha OCHOBE JIO)KHOIO OroBOpa UX CO CTOPOHbI 06BUHSAEMbIX, Ybe JINYHOE
yyacTue B TaKOBOM COMHEHWIN He BbI3blBaeT (BPAS, /I Takue cBefeHus
BOOOLLIE NoaBeprancb 0606LLeHN0%). OaHaKO U3yUeHNe KOHKPETHbIX
YIO/IOBHbIX €N, 3aBepLUeHHbIX 06BUHUTE/IbHBIMI NPUroBOpamMu, no
KOTOPbIM OT/e/bHble 00BUHAEMbIE MOCNEA0BATE/IbHO YTBEPXKAA/IN, UTO
B OTHOLLEHUW HUX YUYUHEH NTOXHBIV JOHOC 06 UX y4acTuM B COBEpLLe-
HUW TPYNNOBOro NPecTynaeHns, ¥ BepcMs 0 KOTOPOM, Ha Hall B3rNsf,
Oblna NpoBepeHa BeCbMa MOBEPXHOCTHO, MOKa3blBaeT, YTO YWUC/IO UX
[0CTaTOYHO BE/NVIKO.

B nto6om cnyyae, N0XHbIA 0roBop, BEPOSITHOCTb KOTOPOT0, KaK CKa-
3aHO, NPeACTaBNAETCA BeCbMa BbICOKOM CO CTOPOHbI M0A03peBaeMoro/
006BMHAEMOTO, XXe/aroLLLEro TakM 06pa3omM obecrnedmTb cebe BO3MOX-

8 CM.: Haconosa U. A. Tpobnembl peannsalmm JocynebHoro cornalleHns o
COTPYLHMYECTBE B Ka4eCTBe CPeACTBa 3aluUThbl 06B1HSAEMOro // O6LLecTBo 1 npa-
B0. 2010. Bbin. 1 (28). C. 219.

¢ Bosnee TOro, BO3MOXHOCTb NPOBEAEHNS Takoro 0600LLEHNSA NpeLCTaBNAETCA
BeCbMa COMHUTE/NbHOM.
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HOCTb 3aK/IHOYEHNS A0CYAe6HOro COrMalleHns 0 COTpyAHU4YecTBe®,
NpakKTn4yeckKn Hen36eXKHO BNeYeT 3a COOONA NnpMMEHEHNE K OroBapmBa-
eMOMY NKLY Mep NPOLIECCYaNbHOro NPUHYXAeHWs. AnanasoH UX BeCb-
Ma LUIMPOK: OT NPOBEAEHUS B XXWU/MULLE U B APYTUX NMOMELLEHUSX, 3aHN-
MaeMblX OrOBOPEHHbIM NIULIOM, 00bICKA [10 Er0 3a/lepXKaHuns 1 n36paHus
B OTHOLLUEHNN HETO MEPLI MPECEYEHUA.

B cneocmeennoti npakmuxe agmopa dwvlio 0eno, no KOmMopomy auyo,
008uUHAEMOE 6 COBEPUEHUU KOPBICTHBIX NPECTTYNAEHU, C Yebl0 YMEeHb-
wWums HeoOX0OUMOCTb BOIMEUJCHUSL CAMOMY NPUUUHEHHO20 UMU MATme-
puanvhozo ywepoa (a o maxou Heodxoo0UMoCmu ciedo8ameb, JHeeldsl
07151 YCMAHOBAEHUST COYHACTIHUKO8 0OBUHSEMO20 UCHOIb308AMb NPUCY-
WY 3MOMY UYY RAMOT0SUECKVIO JICAOHOCHb, €20 Npedynpeoul), 6
Kawecmee CeOUX COyYAcCmHUKo8 Hasean 8 wenosex. Pacciedosanuem 6
KOHEUHOM cueme Obl10 YCMAHOGIEHO, MO 5 U3 HUX K NPeCmynieHusm
npuvacmusl He Oviau. Ho, mem ne menee, 00 3mozo y 6cex u3 10HCHO
02080PEHHBIX 0OBUHSEMBIM JUY OBLIU NPOU3EEOEHbl ODLICKU, A HEKOMO-
pole U3 HUX ObLU 3A0ePAUCAHbL N0 0ely 8 Kauecmsee no003pesaembix.

A TOTOMY, Ha Halll B3NS4, UHCTUTYT A0CYAE6HbIX COrnaLleHnii o
COTPYAHNYECTBE — M 3TOI0 HEMb3A HE YUHNUTbIBATL MPW €ro peasansayin
— TanT B cebe CyLeCTBEHHbIE Yrpo3bl /151 06bEKTUBHOCTY AOCTVXKEHUS
CaMOro Ha3HauyeHMs YrooBHOMO CyA0OMNPOM3BOACTBA. 3a CaM e (haKT
YUMHEHVS IOXKHOTO /I0HOCA MO/I03PEBAEMbII (OGBUHSAEMBIIA) 1 B 3TOM
Cny4ae OTBETCTBEHHOCTU HECTU HE AO/DKEH. Tak aTo TPaKTYeTCA B pAaae
onpezeneHnin BepxosHoro Cyaa P® 1 B paboTax aBTOPOB, CHATAIOLLMX
NOXHbIV AOHOC AONYCTUMbIM CIIOCOO0M 3aLLUTbI.

Ha aToli npo6neme B CUny ee MOBbILUEHHOM 3HAYMMOCTM B KOHTEKC-
T€ Hallero nccnenoBsaHmA nNpeacTaBndeTCca HEO6XOID|I/IMbIM OCTaHOBUTb-
cs noapo6Hee. ECnm 3aBe0MO IOXKHbIV JOHOC MO/I03PeBaeMoro, 06BU-
HAEGMOTO He C853aH ¢ CYUWHOCHIbIO UHKPUMUHUPYEMO20 UL 008UHEHUS,
OH «I'IO]'IHOLI,EHHI)IVI» Cy6beKT yl‘O]'IOBHOVI OTBETCTBEHHOCTM 3a COBEpP-
LLEHMEe NPECTYNEHNA, NpeaycMoTpeHHoro ¢T. 306 YK (B ToM uucne
1 B CNyYasix, KOraa [IOHOC CAenaH B paMKax 06CYXAEHUs UK peann-
3alMmn Aocyae6HOro cornalleHns o coTpyaHunyecTse). OfHAKO cUTya-
LmnA, Korga 3aBegomMmo NOXHbII [OHOC NCNONb3yeTCAa NLOM B KayeCTBe
CPeACTBa 3aLLMNTbl 0m 0Cyuecmeansiemo2o 8 OMHOUEHUU He20 Ye0I068HO-
20 I’lpeCJle()OGaHu}Z, B YaCTHOCTW, NCNOJIb3YETCA B LIENIAX 3aKNHOHEHUA C

57 Bo BCAKOM C/lyyae, 3HaUMTENbHO Yallle, YeM MpK OroBOpax, YYMHSIEMbIX MO
VHbIM MOTMBAM.
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HuM [CoC, 3HauMTensHO 6onee cnoxHa. LLInpoko, Hanpumep, M3BeCT-
Ha nosuums BepxosHoro Cyaa (ewe PCHCP) no aTomy Bonpocy, Bbl-
paxkeHHas B [NocTaHoBneHWK MNpesungnyma BC, cyTb KOTOPOro B UHTE-
PECYIOLLEM HAC OTHOLLEHWMN YCMATPUBAETCS B CNEAYIOLLEM Te3unce: «B
mom ciuyuae, K020a 008uUHseMbllL Oaem 3a6e00MO JIOHCHBLE NOKAa3aHuA,
Kacaowuecs: Opyeux auy, 3da6/s:8, Hanpumep, 4mo npecmynieHue co-
6epuLUll He OH, U yKaszvleaem Ha 0py20€ JUYO KAK HA npeCcmynHuka uiu
npuruUsIICaent C60H0 poJjib 8 COBEPULCHUU NpEeCMYNIEHUA 3a c1uem coydacni-
HUKOB, €20 0eliCmeus ciedyen paccmampusams Kak 0 0 0y ¢ m um bl i
memoo 3awumul (paspsoka nawa. — O. b.) %8, 3T0 )Ke NnonoxeHue pas-
[eNsSeTcsa U COBPEMEHHON CyaeBHOIN NPaKTUKOW, NpUYemM nogyepKuBa-
eTC#, YTO, «COrNacHo Y. 2 CT. 45 KoHcTutyummn Poccuniickoin depepaumm
nuy.2ct. 16 YIK P®, kaxapli1 Bpase 3aluLaTh CBOM NpaBa 1 CBO60-
Abl BCEMY criocobamu, He 3anpeLLeHHbIMU 3aKOHOM»®,

C TaKvM NOAXOAOM B HacTU JOMYCTUMOCTU Yro/I0BHO-NPaBOBOM He-
HaKa3yeMOCTU JIOKHOIO 0roBopa CO CTOPOHbI 06BUHSAEMOTO KOHKPET-
HbIX /1ML, B COBEPLUEHUM MPECTYNIEHNS Mbl HE MOXEM COINacuUTbCs B
NpyHUMNe XoTs Obl NOTOMY, YTO YrO/OBHbIA 3aKOH HE COLEPXMUT WUC-
K/HOUEHWIN N3 Kpyra Cy6beKTOB 3aBe0MO IOKHOIO fOHOCa (He roBops
Y)XKe 0 HeraTuBHbIX COLMaNbHO-NPAaBOBbLIX ero NocnefCTBMAX, KOTOPbIe
HEYKOCHWUTENbHO MpeTeprneBaeT WL, 3aBeLOMO /IOKHO OroBapuBa-
emoe B COBepLUeHnn npecTynneHuns). CrefoBare/ibHO, 3aBe4OMO JI0X-
HbIA IOHOC, YUMHEHHbIV N0oA03peBaeMbIM/0OBUHAEMbIM, TaK Xe Haka-
3yeMm, Kak Te e AelCTBMS, COBepLUaeMble UHbIMX MLaMun. A NoTomy
Mbl BCELIENO pa3aensieM MHeHue A. B. ®efopoBa 0 TOM, UTO rpaHuLei
[,03BO/IEHHOrO MCMO/b30BaHUA 3aBELOMO JIOXKHOIO J0HOCA Kak Crnoco-
6a camo3alunTbl 1La, B OTHOLLEHUX KOTOPOro OCYLLECTB/ISETCS Yro-
NOBHOE Mpec/efoBaHue, BbICTYNaKT rpaHuLbl Npas 1 cBO60A 4pYroro
yenoseka’™.

Mbl YOeXAEHbBI: 3a6€00M0 10JCHbLIL OOHOC NO003PEBAEMO20, 0DBU-
HAEM020 00 yYyacmuu 8 cosepuleHuu URKPUMUHUPYEMO20 eMm)y Npechiyn-

6 Cm.: MocTtaHoBneHue Mpe3nanyma BepxosHoro Cyaa PCOCP ot 11 anpens
1990 r. Ne BBCC-9-8 no geny H. U. CumoHosa // BtonneteHb BepxosHoro Cyga
PC®CP. 1990. Ne 6.

6 O630p cynebHoi npakTkn BepxoBHoro Cyna P® 3a 2 keaptan 2009 roga //
bronneteHb BepxosHoro Cyga P®. 2009. Ne 11. C. 22.

0 CM.: @edopos A. B. TpecTynnieHns MpoTMB NpaBocyams (BONpPOCkl UCTOPUN,
MOHATMA U Knaccuumkauum). Kanyra, 2004. C. 151.
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JIEHUsI UHO20 HA3ZbIBAEMO20 UM JUYA (TUlY) Helb3sl NPUHAMb O0NYCHU-
MbIM CPEOCEOM 3aWUumpl, 6 MOM YUCTe U 8 PAMKAX 3AKII0YAEMO20 C
HUM 00CY0ebH020 co2lauenus 0 compyoHuyecmee' .

B uensax npefynpexaeHns BepoSTHOCTU U3MEHEHWUS IMLIOM, C KO-
TOPbIM 3aK/HOUYEHO COrMaLleHUe, CBOUX MOKa3aHWUiA, 1306/IMYaOLLIMX
COYYaCTHUKOB, NPY PacCCMOTPEHUN B Cy/e Aena No UX 06BUHEHWIO, a
TaKXe obecrneyeHnss BOSMOXHOCTM €ro 0TKasa 0T paHee yHMHEHHOTIO
NOXHOr0 [J0HOCa Ham NPeACcTaB/sSeTcs pPaluoHabHbIM NpeaycMoT-
peTb B YTIK cnefytoLlee NnosioXKeEHWE: gvloenenoe y2oni08Hoe 0elo 8
OMHOUEHUY TUYA, C KOMOPLIM 3AKII0UEHO 00CY0eOHoe coznaulenue o
compyoOHuyecmae, NOOIeACUN PACCMOMPEHUIO 8 CyOe NOCe 6CHynie-
HUSL 8 3AKOHHYIO CUTLY NPULOBOPA NO Y2OL08HOMY 0€ly, pACCMOMPEHHO-
MY 8 OMHOWEeHUU COYUACTIHUKOS UHKPUMUHUPYEMO20 eMy npecmyniie-
nus. [0 BHeCeHUA npegnaraeMoro JononHeHus B YT1K, no Hawemy
MHEHWI0, TaKoW pekomMeHAaLun A0/mKHa NPUAEPXMBaTbCA cyaebHas
NPaKTUKa.

O HenoeuuHoCmu NoLodCceHUs, K020a CyoedHoe pazoupamenscmeo 8
OMHOWEHUU MAKO20 NOOCYOUMO20 C NOCIMAHOBIEHUEM 0OGUHUMETbHO-
20 NPUOBOPA NPOU3BOOUNICIL OO PA3PEULeHUS] Y2OT08HO20 0eld 8 OMHO-
weHuu Opyeux COy4acmHUKo8 npecmynieHuil, ¢ NOHAMHOU 06ecnoKo-
eHHOoCmbI0 ynomunanu 3amecmumens npedceoamens Bepxosnozo Cyoa
Yomypmcrkoii Pecnybnuxu B. M. Kynsabur u cyovs smoeo cyoa B. B. Ky3-
Heyo6a Ha HAYYHO-NPaKmuieckom cemunape «IIpobnemvl npumenenus
00Ccy0edH020 cocnaueHust 0 COmpyoHuuecmaee no Y20n08HbIM 0endm,
npoeedennom ¢ Mncmumyme npasa, coyuanbHo2o ynpasienus u 6e3o-
nacrnocmu YOMYypmcko2o 20Cy0apcmeenio2o yHueepcumema'?,

N eule ogHa nNpo6nema, CBA3aHHAsA C 3aK/HOUEHNEM W peann3aLy-
ell jocyae6HbIX CorMalleHnin 0 coTpyaHMYecTBe. o Hallemy yoexae-
HMIO, OHN HEBO3MOXKHbI 6€3 NMPOBefeHMs C 3TOI LeNbo creuuanbHom
TaKTNYeCcKoMn onepaumnmn, KOTopyro, eCTeECTBEHHO YC/10BHO, MOXXHO TaK
N MEHO0BaTb: Taxmuueckasi onepayusi «00cyoebHoe coerauenue o co-
MpyoOHUUeCcmee .

" MoapobHee Hawla No3vumMs No 3Toli Npo6ieme 1310XKeHa B BOCMPOV3BOAM-
MOV B JaHHOM 13aaHun paboTe 0 MOCAraTeNnbCTBaX Ha J0Ka3aTe/lbCTBEHHYHO WH-
thopmaL1io 1 [oKa3aTeNbCTBa B YrO/0BHOM CyA0NPON3BOACTBE.

2CM.: Abawesa . A. O630p PErMOHaNbHOIO Hay4YHO-NPaKTUYECKOro CeMUHa-
pa «IMpo6nembl NpUMeHeHWs LOCyLeOHOro cornalleHmns o coTpygHuyecTse // Mu-
poBoii cyabst. 2010. Ne 6.
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,Cl,ocy,qe6Hoe cornaiLleHme o coTpygHn4ecTBe
KaK TaKTn4yeckKasa onepauyna

B cyry60 noctaHOBOYHOM MiaHe (MoAgYepKHEM, UCKHOUNTESIbHO B
MOCTAHOBOYHOM) HaM MNPeLCTaBfeTcs, YTo Mnpy NJaHMpoBaHUW AaH-
HOV onepauuun crefoBateflb AO/MKEH PeLnTb, Kak MUHUMYM, Cheay-
toLLMe B3aMOCBSI3aHHbIE 1 B3aMOO0OBYCNOB/IEHHbIE 3afauK.

1. HeobxoAMMOCTb 1 BO3MOXXHOCTb 3aKJ/THOUEHUS N0 ey A0cy-
Ae6Horo cornalleHns o CoTpyaHMYecTBe. Kak 310 NoCTyNnpoBasioch
BblLLIe, CNefoBaTeNb NPUHUMAET peLueHre o 3akmoyeHun ACoC B yc-
NOBUSX, MOXHO CKa3aTb, KpaliHei Heobxo4umMocTH, 06YCNI0BIEHHOM,
B CYLLHOCTW, TEMU Xe MPUYMHaMK, KOTOPble BbI3BaIN «K XU3HU» CYy-
LLLeCTBOBaHKE CaMoro 3Toro NPaBoBOro MHCTUTYTA: MPaKTUYeCcKas He-
BO3MOXHOCTb (MM, KaK MUHUMYM, KPaHAS CNOXHOCTb) MHBIM MyTEM
0becneynTb M306/IMYEHNE BCEX YUYACTHUKOB paccnefyeMoro rpynno-
BOr0 MPecTynneHns, onTUMasibHoe BO3MeELLEHME NMPUYMHEHHOMO npe-
CTYM/IEHNEM MaTepuasibHOro yilep6a, paspelunTb Apyrue npobnemsl,
COCTaB/AOLLME MPeaMeT CaMoro HasHauyeH1s YroioBHOMO CyL0Mpouns-
BOZCTBA B LIe/I0M; a Takxe npuynHaMun opraHv3almoHHO-3KOHOMUYeC-
KOro xapaktepa (YronoBHO-MpoLEeCccyanbHOV 3KOHOMUK).

Ecnm HM 0gHOIA 13 Ha3BaHHbIX NPUYMH MO KOHKPETHOMY YrOMI0BHO-
My [enly HeT, y cnefosatens (PyKOBOAWUTENS CMELCTBEHHOIO OpraHa,
MPOKypopa) B NPUHLMNE HET OCHOBaHWUIA 3ayMblBaTbCA O HEObXoaw-
MOCTM 3aK/HOHEHUS C KeM-Mb0o 13 (urypaHToB no feny (nogo3pesa-
eMbIM, 06BMHsieMbIM) [LCoC. 1 X0Ts, KaK y»Ke roBOpunoCh, B COOTBET-
CTBMM C 3aKOHOM «XOflaTainCTBO O 3aK/IO4eHWUIN JOCYAe6HOro cornatle-
HUS 0 COTPYAHMYECTBE NOLAeTCS NOAO3PEBAEMBIM UM OOBUHAEMBIM,
Oyem peaiucTaMn — Kak npasuio, MHALMATOPOM Mojadn Takoro Xo-
Jaraictea sBNseTCA cnegosaresib. [puyemM ero npegioxeHne nogos-
peBaeMOMY/06BMHAEMOMY O BO3MOXHOCTM 3akoyeHns ¢ Hum ACoC
06bIYHO «NOAKPENIAETCA» pe3yNbTaTaMmy NPOBOAVMBIX B OTHOLLEHWM
[aHHOro (hUrypaHTa onepaTtuBHO-PO3bICKHbIX MEPONPUSATUIA.

B03MOXHO, Ha NepBbIil B3r/s4, 3TO BbIMAANT HECKO/bKO NapafjoK-
Ca/lbHbIM, HO HaM MpPeACcTaB/AeTCs, YTO CnefoBaTe/lb Ha JaHHOM aTane
MOXXET NPMB/IEYb K 3TOW TaKTUYECKOI OnepaLmn afBokaTa — 3almMTHU-
Ka ogo3pesaeMoro/o6suHsemMoro. [ins aToro, AymaeTcs Ham, C/iefoBa-
Te/lb [JO/DKEH He TONbKO PasbsACHWUTL afiBOKATY, YTO NMPUYACTHOCTb ero
MOL3aLLUTHOrO K COBEPLUEHNIO HKPUMUHUPYEMOTO eMy MpecTyne-
HUSA MOSTHOCTBLIO M 06BEKTMBHO YCTaHOB/EHA, HO U 03HAaKOMUTbL afiBO-
24. 3aKa3 6480 369
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KaTa C MaTepuanaMm yrosioBHOro fefa, 370 ero yoexxaeHune noLTeepx-
Jalolmmun (eCTeCTBEHHO, B Npefenax, obecrnevnsaroLmx cobnogeHe
CNeACTBEHHOM TailHbI M0 BCeMy Aeny).

Ecnv npefocTas/eHHbIe CnefosaresieM Matepuasibl yoeanv agBoka-
Ta B [JOKa3aHHOCTN BUHOBHOCTY NOA3ALLMTHOrO, B TOM, YTO MOC/EAHWIA
HeMVHYeMO 6yaeT Mpu3HaH CyLOoM BUHOBHbIM, OH MOXeT (04eBMAHO, B
Gecefle HaefuHe) NOPeKOMeHA0BaTb CBOEMY KVEHTY B [aHHOW CUTY-
aumm obpaTUTbCS C XOAaTaincTBoM 0 3aktoyeHnn ACoC, cneynanibHO
1 NOAPOOHO OroBOPMB, YTO OKOHYATENIbHOE PELLIEHMe BOMpoca 06 3TOM
BCELLeNO NPUHALNeXNT 1L caMOMy Nog3allimMTHOMY. Mofo6Hble aei-
CTBUA afiBOKara HUKOUM 06pa3oM He MOryT ObITb pacLieHeHbl Kak Hapy-
LeHne UM TpeboBaHUIA afjBOKATCKON 3TWKW. Bosee TOro, Mbl cHATaeM
Lief1IecoobpasHbIM C 3TO XKe Lie/Iblo 3HaKOMUTbL C Ha3BaHHbIMY MaTepua-
Jlamy 1 camMo 1L, C KOTOpbIM Npeanonaraetcs 3aknodeHne ACoC.

[JaHHasa pekomeHaums OCHOBaHa Ha TOM UTO, KaK NMoKasbIBaeT npak-
TUKa, B CaMOM Hauasie B3aMmogeicTBMS NOA03peBaeMOro/06B1HSEMOr0
CO CBOMM aBOKAaToM (0COGEHHO eC/ivi TOT OCYLLECTBNAET 3aLUTY «Mo
Ha3HAYeHWNIO») Y Takoro fimua NpPUCYTCTBYET HeKas MCUX0Iornyeckas
HaCTOPOXEHHOCTb MO OTHOLLUEHWIO K 3aLUMTHUKY, BO3HUKAET OnaceHue,
4TO aABOKAT «paboTaeT» B NOJb3y CTOPOHbI 0OBMHEHNS, @ MOTOMY CO-
BET O HEOOXOAMMOCTM 3aKIHOUEHUS [0CYAeOHOro CornalleHns nogos-
peBaeMblii/00BUHSEMbIA BOCMPUHUMAET C HefoBepueM. BbinonHeHme
npeAnaraeMoi pekoMeHAaL My BO MHOFOM MOXET HelTpann3oBaTh Mo-
[06HbIE COMHEHWS 3TOTO ML B LieNecoobpasHOCTH /15 HEro 3aK/to-
yeHuns ACoC, nokasaTb X HEO6OCHOBAHHOCTb.

Ha Haw B3rnag, hakT 03HaKOMeHWs afBokata 1 ero rnojsalmTHo-
ro ¢ marepuanamu fiena, rnoaTeepXxaaroLL MMy [OKa3aHHOCTb NPUYacT-
HOCTW TMOC/EAHEr0 K COBEPLUEHUIO pacc/iefyeMoro MpecTynieHuns,
CrefyeT OTpaXkaTb B COOTBETCTBYHOLLEM MPOTOKO/E, BO3MOXHOCTL CO-
CTaB/IEHNS KOTOPOro He TO/IbKO He NPOTUBOPEUNT TpeboBaHWAM Yro-
JIOBHO-NPOLIECCYaIbHOTO 3aK0Ha, HO, HaNpOoTUB, AB/IAETCA CBULETE b-
CTBOM OGBEKTUBHOCTU U «OTKPbLITOCTW» YrOIOBHOIO NpecnefoBaHus,
OCYLLECTB/IIEMOr0 B OTHOLLEHWW 3TOro NnLa.

KOHeYHO >ke, B OTAE/IbHbIX U, BUAUMO, He CTO/b PELKMX, Clydasax
MHULMaTMBA Nofaymn XofaTalicTsa o 3akntodeHun JCoC genctautens-
HO MCXOAUT OT caMoro nogo3spesaeMoro/o6suHsemoro. OHako B Ta-
KUX CUTYyaumax nepes cnefoBaTesieM 3a4acTyo BO3HUKAKOT, KaK MUHK-
MyM, Be Npo6aemMbl:
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BO-TNEPBbIX, ecmb i Y HEro (CnefoBaresns) OnucaHHas YyTh Bbillle
HeotX00UMOCmb 6 «YClyeaxy nodospesaemo2o/odsutsemozo (HarnoM-
HVM, YTO TaKoe /L0 K 3TOMY MOMEHTY 060CHOBaHHO Nofo3peBaeTcs/
00BUHSIETCS B COoBepLUEHNN MPECTYNAEHNA, NPUYEM Yallle BCETO THAXK-
KOro MM 0co60 TSHXKKOro, a NoTOMY CYUTaTb €ro «b6enbIM 1 nyLwmnc-
TbIM» B /1I0O0M C/lyH4ae OCHOBaHWI HET);

BO-BTOPbIX, pacnosnaraeT M 3T0 MU0 MHAopMaLmeid, Heobxoam-
MOCTb pauyoHa/IbHOTO MoJy4YeHUst KOTOPOiA B MPUHLMME MOXET 06yc-
NIOBNMBaTb BO3MOXXHOCTb 3aK/1HOY4EHUA C HUM ,U,OC}/,U,eﬁHOFO cornawde-
HIS O COTPY/AHMYECTBE.

K npumepy, no yrasanuvim nputduHam u3 HOCHyRUGUIUX 8 NPOKYPA-
mypy Kpacnooapckoeo Kpasi 3a nepgbie 60cemb MeCsye6 Oetcmaus Imo-
20 NPoYeccyanbHo2o uHCmunyma 6 Xxooamaicme 0 3aKuo4eHuU 0ocy-
0e0H020 coenauieHust 8 YOO8IeMBOPEHUU 5 U3 HUX ObLIO OMKA3AHO.

Cnycmst 200 npOKypamypotl mozo dice Kpask 6H08b Oblid NPOAHATU-
3UPOBAHA NPOKYPOPCKO-CLEOCTNEEHHAS U CYOeOHAsSI NPAKMUKA NpuMe-
nenus nonogicenuti 21asvl 40.1 VIIK P®. B xo0e ananuza ycmanosieno,
Umo no pacciedyemviM Cle0CmMEeHHbIMU OPSAHAMU KPAsL Y20N0GHbLM
Odenam nodospesaemvimu (008uHAeMbIMU) 3a567IeHO 76 Xo0amaticms o
3aKm0o4eHun 0ocydednvlx coenauenull. B yooeremsopenuu 25 u3 Hux
omkazano’™,

2. MpoBepKa MnokasaHWii nLa, ¢ KOTOPbIM 3aK/1H04aeTcs 4ocy-
[e6HOe cornalleHne O COTPYAHUYECTBE. XOTS NPaBOBOM MexaHW3Mm
3aK/oueHns 1ICoC TeKCTyaslbHO He COAEPXKUT B Cebe yKasaHus Ha To,
YTO NINLIO, C KOTOPbIM OHO 3aK/UaeTCs (UK C KOTOPbIM Npearnonara-
eTCS ero 3aK/oUeHNEe), B MEPBYIO 0Uepesb A0MKHO AaTb «MPU3HATEb-
Hble» NoKa3aHMsl 060 BCEX U3BECTHbIX emMy 06cTOATENLCTBAX paccneny-
€MOro fgena, H606XO,U,|/|MOCTb 3TOro cama no cebe npeanonaraeTca no-
rVIKOWA npouecca 3ak1to4eHna 3Toro cornatleHns. A NOTOMY MPOBEPKa
AaHHbIX I'IOKa3aHl/II7I, HECOMHEHHO, ABMAETCA OAHUM M3 NepBooYepen-
HbIX 1 NNAHUPOBAHWS 1 peann3auun paccMaTprBaemoit TakTudec-
KOVi onepaLyy CTPYKTYPHbIX 3/1EMEHTOB.

B Hem Mbl BUAMM []Ba acrieKTa: NepBblii — nposepka docmoeepoc-
MU NOKA3AHUL OAHHO20 TUYA O CAMOM €20 Y4ACTUU 6 COBEPULEHUL PAC-
credyemozo npecmynnenus. He CEKPET, UTO HEPEAKO MOA03peBaeMble/

3 Cm.: A. KasakoB, NpoKypop OTAe/a ynpasfieHns no Haj3opy 3a CNeacTBreM,
[03HaHVEM 1 OMepaTUBHO-PO3bICKHON AeSTENbHOCTLIO MPOKypaTypbl KpacHogap-
ckoro kpas. Moptan CMW KpacHogapckoro kpas. URL: www.media-kuban.ru
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06BUHSEMbIE B CMTY MO0 CBOMX NIMYHBIX Ka4ecTB, MO0 B pesynbTare
MPOTMBOMNPABHOIO BO3AENCTBUA CO CTOPOHbI AonpalLvBatoLLyX (1au
«BeceayoLyx» ¢ HAMK) COTPYAHMKOB NPaBOOXPAHUTE/bHbIX OPraHoB
NOXKHO OroBapyBatoT cebsi B MPUYACTHOCTY K COBEPLUEHUID MpecTyn-
NneHnsa.

MHoeouucnennvle mpacuyeckue npumepsbl NOCLEOCMBUL IMO20 NPU-
goounucy, 6 uacmunocmu, H. Y. Kumaesvim™. Bneuamasiowue oamnmuvie
8 JMOM OMHOWEHUU NPUBOOUN U OMBEMCMEEHHBII COMPYOHUK Cle0-
CMBEHHbIX op2anoe cucmemsl npoxypamypsl B. H. Canvkos. «H3yuenue
V2ON0BHbIX 0ell 00 YMbIULIEHHbIX YOULICMBAX, PACCe008A8UIUXCS Cle0-
CMBEeHHbIM YRpasiieHuem npoKypamypsl Bopoueosicckoii obnacmu, — nu-
uiem oH, — noxasvieaem, umo 6 nepuod ¢ 1996 no 1999 200wt 3a nedo-
KA3AHHOCMBIO YYACmus 008UHAEMbIX 8 YOULICBAX Obll0 NPeKpaueHo
Y20/108H0O€e npeciedosalie no wecmu 0enam (0essams 3nu30008,; 30eCb
N panee BblaeneHo Hamn. — O. b.) 6 omuowenuu 60cemu Uy, KOmopule
8 X00€ C1e0CmBUsL NPUSHABANIUCH 8 COBEPULEHUU OAHHBIX NPECMYNeHU,
a npedgapumeinbHoe Cie0Cmsue NPUOCMAHOBLEHO 68UJY HEYCMAHOG-
JIeHUsL IUY, NOONEHCAUUX NPUsiIeyeHulo 8 Kauecmeae oosunsiemvlx. Eue
no mpem oenam y20l108Hoe npeciedosanue npekpaujeHo 8 OMmHoOUeHUU
14 uenosex, panee 068UHABUXCA 8 COGePUIEHUU YOULICME, HA OCHOBA-
nuuu. 2 cm. 5 YIIK PCOCP 3a omcymcemeuem 6 ux 0eiucmeusx cocmasa
npecmyniienus, HOCKOIbKY 8 pe3ylbmame pacciedosanus Ovlid ycma-
HOBIEHA UX HeNpUYACMHOCIb K UHKPUMUHUPOBABUUMCS UM OEsHUAM.
Ipuuem uz yucaa smux auy 12 npusnaeanucv ¢ cosepuieHuu youucme
aubo 8 Kawecmee UcnorHumenel, b0 coOy4acmHUKO8, 0208apUBds Opy-
eux. Ilo nocnednum mpem oenam ObLIU YCMAHOBLEHbL U NPUBLEYEHDL K
Y2ONL0BHOU OMEEMCMBEHHOCIU 0CUCMEUMENbHbLE NPECMYNHUKUY ™.

B cywHOCTW, faHHbI 3MeMeHT MpeAcTaBnseT coboil caMocTo-
ATENbHYIO TaKTUUYeCKyH Orepauuio, NpoBefeHre KOTOPOiA, Ha Halll

" CM.: Kumaes H. 1. HenpaBocygHble NPUroBopbl K CMEPTHOM KasHW. CUCTeM-
HbIli aHa/IM3 [OMNYLLEHHbIX OLWNGoK. MpKyTcK, 2001.

" Canvbkos B. M. TakTuKa fonpoca nvua, NpusHaroLerocs B COBEPLUEHUN
y6uiictea // KpyMnHanucTuyeckme cpeacTsa M MeTofbl UCCNef0BaHNSA MPecTyn-
NeHuii. BopoHex, 1999. C. 79. B ganbHeliwem B. V. CaHbKOB Nog, Hay4HbIM py-
KOBO/,CTBOM aBTOpa HacToALLelA paboTbl MOAMOTOBWA W YCMELIHO 3amnTA ry6o-
KY0 1 3HaYMMYIO B KOHTEKCTE paccMaTpyBaeMbIX 34eChb BOMPOCOB KaHAMAATCKYO
JvccepTaumio Ha TeMy «TaKTU4eckue OWMOKW CnefoBatenis npy NonyyYeHun u
NpoBepke Npu3HaHus B youmiicTse (MpuuvHbl, NpefynpexaeHne, HeldTpanm3aLums
nocneacTeuin)». (BopoHex, 2003).
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B3rN154, 0643aTeNlbHO M0 BCEM YrOMIOBHLIM fefiam, Mo KOTOpbIM MMe-
tOTCA «MpU3HaTeNbHbIe» MOKa3aHUA MoL03PeBaeMOoro/06B1HAEMOrO,
— «[poBepKa NokasaHwuii nnua, NprU3HaBLLIEro cebs BUHOBHbLIM B COBEP-
LLEHWUM NpecTynneHns». Ee cogepxaHve 40CTaTOuHO ry60KO N3y4eHo
B NMTepaTtype, YTO NO3BONSET HaMm 3[4eCb 60/ee NOAPOOGHO Ha Helt He
0CTaHaB/IMBaTbCA™.

OfaHako NPUMEHUTENbHO K M3y4aemoid 3[4eCb TaKTUYeCKol onepa-
LMK, KaK OblNI0 CKa3aHo, eCTb ellle BTOPOW acrekT paccMaTpuBaemoro
30€eCb ee 3feMeHTa, KOTOpbI 3aK/104aeTcs B TOM, YTO C YYETOM Yro-
NOBHO-MPaBOBbIX NOCNEACTBUI OTBETCTBEHHOCTU A4/151 NNLA, C KOTOPbLIM
3aK/IHOYEHO focyaebHoe cornalleHne 0 COTPYAHUYECTBE, Ha3HaYeHNs
emy B 3TOM CNyYae Haka3aHusa B nopagke 4. 2 n 4 c1. 62 YK P®, kpaii-
HE B8bICOKA 6EPOAMHOCNTb JIOIAHCHO2CO 0c080pA UM JUY, HE NPUHACTIHBIX K
cogeputenuio uHKpumunupyemozo emy npecmynienus. OCO3HaHMe 3T0-
ro TpebyeT OT crefoBaTens NoBbILLEHHOV HEOOXOAMMOCTY MPOBEPKM,
06bEeKTMBMU3AL M NOKa3aHWn NOA03peBaeMoro/06BMHAEMOrO, C KOTO-
PbIM 3aK/o4aeTcs AocyaebHoe cornaleHne o coTpygHuyecTse (Mn
06Cy)X/aeTcs BO3MOXHOCTb 3aK/Il04EHNS TaKoBOI0), O /INLax, Ha3blBa-
eMbIX UM B Ka4ecTBe COy4aCTHUKOB COBEPLUEHUS MHKPUMUHUPYEMOTO
emy npecTynneHuns

3. C KemM 13 rnogospeBaeMbIX UM 06BMHSEMbIX (ECNIN B 3TOM
OTHOLLUEHUN BO3MOXKHA a/ibTepHaTMBa) MO pacciefyemMomy [feny
Haunbosee LenecoobpasHo 3ak/ioyeHne L0CyfebHOro cornalleHns
0 coTpygHuyecTBe. [ymaetcs Ham (BHOBb OroBOpMMCS — Cyry6o B
MOCTAHOBOYHOM M/1aHE), YTO MPW CTPYKTYPUPOBAHUW 3TOrO 3/IeEMeHTa
CneayeT OCHOBbIBATLCS HA MMEHOLLENCA AOKa3aTeNbCTBEHHOM 1 onepa-
TUBHO-PO3bICKHOW MHHOPMaLIMN KaK O COCTOSHUM pacciefoBaHns no
Jeny, Tak 1 0 KPUMUHa/IbHOM M MOCTKPUMUHAIbHOM MOBEAEHWUN ero
(hUrypaHToB, B TOM YMC/e, MPY OCYLLECTB/IEHUN B OTHOLLEHUN UX YTO-
NOBHOTO MNpecnefoBaHus.

Hem COMHeHuIZ, umo npu o3mom Cﬂedyem yuumbvlednib ncuxoniocu-
YeCKYI0 U HPABCMBEHHYIO XAPAKMEPUCMUKY KaAXHCO020 U3 dMUX guey-
PAaAHmoe. Koneuno ace, Hemajoe 3HaverHue umeem u HenocpedcmeeHHoe
eneuanmienue, cioxrcusueecs y creoosameinst om 05u¢€Hu}Z C KaicowbiM
U3 HUX (Kak u 6 1000M UHOM CIyYde NPUHAUS PeueHuss o YCMompe-
HUIO).

® Hale MHeHVe 0 ee cofepxaHum cM.: Baes O. A. OCHOBbI KPUMUHAIUCTUKMN.
M., 2009.
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C y4yeTom 3TOro npemmyLlecTso B 3akiodeHun OCoC, Ha Haw
B3rN154, LenecoobpasHo NpesocTaBAaTb TOMY M3 NPOSBMBLUMX Ha TO
BO/IeN3bABIEHMNE NTNLY,

— KTO He TOMbKO 06/1agaeT 601bWNM 06bLEMOM, YeM ApYriue, UCKO-
MOV cnefoBaTenemM UHgopmaLyeid (3To NPeCTaBNSAETCA 0YEBUAHBIM),
HO Takoi MH(opMaL MK, KOTOPYH 3aTEM MOXHO OObEKTMBU3NPOBATD,
4TO NO3BONUT 60sIEe paLMOHaTIbHO OCYLLECTBUTb pacc/iefoBaHune Mo
Aeny, kak MUHUMYM, CHU3UT BEPOSITHOCTb COOOLLEHNS 3TUM /INLIOM 3a-
BEJOMO JIOXHbIX CBEAEHNIA;

— MOKa3aHUs KOTOPOro NO3BONAT LOMNOMHUTE/bHO BbISBUTbL N1aTEHT-
Hble /TN PacKpPbITb paHee 0CTaBaBLUMECA HEPACKPbLITbIMUK ApYyrue npe-
CTYM/IEHNS, B TOM YWUC/IE, He TO/IbKO aHa/lorMyHbIe pacc/iefyeMomy;

— KTO [1eACTBUTE/IbHO Packas/ica B CBOEM Y4acCTWUM B COBEPLLEHWN
npecTynnieHns, Mo OTHOCUTENbHO KOTOPOro HET MpeAcKasyeMblX
OCHOBaHWI NpeAnonararb, YTO OH B Aa/IbHENLLEM CBOKO «MPU3HATESIb-
HY0» NO3ULMIO NO feNly U3MEHUT NOJ BMAHWEM U306/1IM4YaeMbIX UM B
CBOMX MOKa3aHWAX COy4YaCTHUKOB W APYTUX NAL, 3aMHTEPECOBaHHbIX B
ncxope fena;

— CTeneHb y4acCTus KOTOPOro B COBEPLLEHMMN pacc/iedyeMoro rpyn-
MOBOro NPeCTYN/IeHNst MeHee 3Ha4MMa, Yem ApYrnx ero CoOy4acTHUKOB,
TaKkXKe U3bABMBLUMX XXeNnaHue 3aKNiounTb AocynebHoe cornalleHune o
COTPYAHWNYECTBe. Hem commenuil, umo 3mo oOCmosamenibCmao 60 MHO-
cux cumyayusix 3Ha4dumeilbHo obnezuum curedosamenio 606J1e4eHuUe 6
npoyecc 3axkmouenus /[CoC nomepnesuie2o, He 8b1306em y He20 pe3KOou
He2amueHoll peaxkyuu.

Kak nokasblBaeT CNeAcTBeHHas 1 cynebHas NpakTyKa 3aK/IYeHns
A0Cyae6HbIX cornalleHnin o cotTpyaHuyecTse (Moka eLe HebonbLuas), ¢
HECKO/IbKUMM (hUrypaHTamm no 04HOMY Yro/0BHOMY Ae/ly OHU 3aK/to-
4aloTCA Yalle BCero Torfa, Korga CyLIeCTBEHHO pas3/imyaroTcs 06s3a-
TEeNbCTBA, BbIMO/IHEHME KOTOPbLIX NPUHMMAET Ha cebe KaXKablil U3 HUX.
Hanpumep, OfnH 13 HUX 0053yeTCs OKas3aTb COAENCTBUE CNeACTBUIO
B M306/IMYEHNN CBOMX COYYACTHMKOB B COBEPLUEHUW MHKPUMUHUPY-
emMoro emy npecTyrn/eHns; Apyroin — okasarb COAENCTBYE B Bbiaue Be-
LLeCTBEHHbIX 40Ka3aTeNlbCTB MO0 LEHHOCTEN, A06bITbIX B pe3ynbTa-
Te npecTynneHns (MecTta COKPbITUSA KOTOPbIX APYrMM COy4acTHUKaM
He M3BECTHbI); TPETUIA, HAKOHEL,, — B BbISB/IEHUW N PACKPbITUWA UHbIX
NPecTynIeHni, MHPopMaLmein 0 KOTOPbIX OCTa/IbHbIE NPOXOASLLME MO
[aHHOMY YrOIOBHOMY fefly Ninua He pacrnonarator.
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Hawe uzyuenue KoHKpEmHbIX Y20N08HbIX Ol HOKA3bI6AEM, MO Cl-
myayust, 8 KOmopou 060CHOBAHHO NPUHUMATIOCH PEUleHUe 0 3aKTI0YeHUU
HCoC ¢ Heckonbkumu auyamu, RPoXoOAuuUMU N0 0OOHOMY Y20108HOMY
deny, 8 Hacmosujee epems Hauboee XapakmepHa OJist paccie008aHUs
nPeCmynieHutl, Cs3AHHbIX ¢ He3AKOHHBIM 0OpaujeHuem HapKOmMuKos u
ACUXOMPONHBIX BEULECME, COBEPULACMBIX OP2AHUZOBAHHBIMU PYNNAMU
u coobujecmeam.

O[fiHaKO Mbl B MPUHLMME NPOTUB CKaAbIBAIOLLEICS, N0 HALLUM Ha-
GNIOEHMAM, B HACTOSALLIEE BPEMS NMPaBOOXPaHNTEbHOM MPaKTUKM, KOT-
[a [ocyne6Hble COrMalleHnss O COTPYAHMYECTBE 3aK/UaoTCs Mpak-
TUYECKU co 6cemu OBBUHAEMbIMI MO YTONIOBHOMY /€Ny, C KXKAbIM 13
COYYaCTHVKOB Pacc/iefyeMoro rpynnoBoro npectynaeHus. Mpu atom
00513aTeNbCTBA, KOTOPbIE MPUHMMAET Ha Ce6S KX AbIA U3 HUX, He TONb-
KO aHa/l0rn4yHbl, HO, MO CyLLEeCTBY, CBOAATCA /INLLb K TOMY, YTO OHU B
CBOMX MOKa3aHMAX 1306/1MYaI0T B COyHYacTUM B MPECTYMIEHUN APYTUX
06BUHAEMBIX.

Mo yronoBHOMy feny O CObITe OpraHW30BaHHONM NPECTYMHON rpynnov
noAAenbHbIX 6aHKOBCKUX 6MneToB LleHTpanbHOro 6aHka P® [OCTOMHCTBOM
1000 py6neii ¢ Tpems M3 YeTblpeX 06BUHSEMbIX B YCTaHOB/IEHHOM MOpPs/Ke
ObINN 3aK/HYEHbl [OCYAEOHbIE COMNalleHNs 0 COTPYAHMUYECTBE, B KOTOPbIX
KadKblIli U3 HUX MPUHSN Ha cebs cneaytoLme 06s3aTebCTBa:

1) NONHOCTbLIO NPU3HATL CBOK) BMHY B COBEPLUEHNI XPaHEHMS, MEPEBO3KM
B LleNsIX CObITa 1 CObITa 3aBeAOMO MOA/eNNbHbIX 6aHKOBCKMX OUIETOB B COCTa-
BE OpraH130BaHHOM rpynmbl;

2) AaTb NpU3HaTEeNbHbIE, MOMHbIE, NMPaBAYBbIe NMOKa3aHWUS MO 06CTOATE bC-
TBaM cObITa NOAAeNbHbIX 6aHKOBCKUX 61NeTOB AoCTOMHCTBOM 1000 py6neii B
r. Poccowb 1 n.I.T. MoaropeHcKuii BopoHEXCKoi 061acTu;

3) yKasaTb MecTa CobITa MoAae/bHbIX 6aHKOBCKMX GUIETOB JOCTOMHCTBOM
1000 py6neii B I. Poccolub v N.I.T. FoAropeHcKmini BopoHEeXCKoi 06iacTu;

4) yKasaTb CBOH PO/ib B COBEPLLEHUN MHKPUMUHUPYEMbIX NPECTYNNEHUI;

5) c006WKMTb 0 NpuyacTHOCTK C.O.H. K CObITY NOAAeNbHbIX GaHKOBCKMNX
6unetoB goctonHcTBoM 1 000 py6neit B I. Poccolub 1 M.L.T. [oAropeHcKuia
BopoHexckoi 06nacTtu;

6) coobwKmTh 0 NpryacTHOCTM M.KO.C. K CObITY NoAAeNbHbIX 6aHKOBCKMNX
6unetoB goctomHcTBoM 1 000 py6neli B I. Poccolub 1 M.L.T. [oAropeHcKuia
BopoHexckoi 06nactn’;

7 ECTECTBEHHO, B K&X/0M M3 3aK/toueHHbIX 4CoC thamunum nu, o npuyact-
HOCTM KOTOPbIX K NMPECTYMN/IEHNO B HEM COO6LLAN0Ch, COOTBETCTBEHHbLIM 06Pa30M
U3MEHSI/ICb.
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7) N0 Mepe HeobXOAMMOCTY AaTb APYTYHO UH(OPMALMIO, B Npefenax cBoel
0CBEJJOM/IEHHOCTY;

8) NPUHATbL y4acTue B MHbIX CNEACTBEHHbLIX JeNCTBUAX, MPOBOAUMBIX MO
YrO/IOBHOMY Aeny’.

B Takux cnydasx, no Hawemy yoexkaeHuo, nuua, npoeccnoHab-
HO NpeACTaBNAOLLME CTOPOHY 0OBUHEHWS PYKOBOACTBYHOTCS INLLIb XKe-
NaHneM o6nerunTb A4na cebs npouecc focynebHOro NponsBoACTBa Mo
YrO/IOBHOMY ey, He 3alyMbIBasiCb O TOM, YTO B KOHEYHOM CYeTe faH-
Hast cUTyaums NPUBOAWT K HapYLLUEHWIO TaKoro 3fieMeHTa HasHaYeHus
YrO/IOBHOIO CYAOMNPOU3BOACTBA, KakK Ha3HauyeHWe BUHOBHbLIM CrpaBes-
NMBOTO Hakas3aHus, T.e. B JaHHOM Ciy4ae nvuamM, COBEPLUMBLLNM, Kak
NpaBWo, TSHXKKOE UM 0CO60 TSHKKOE NPECTYM/EHNe, 3HaUYNTE/bHO Or -
paHMYMBatoTCA (pasyMeeTcs, eC/in Cyf COrNacuTCs C paHee 3aK/H4eH-
HbIM C KaxKabiM 13 H1UX ACoC) npefesibl MakCUMaibHO BO3MOXHOIO
K Ha3Ha4YeHWIo HakazaHWs™. Torga Kak 3ak/lloYeHue Takoro cornate-
HMSA C NOA03PEBaeMbIM/06BMHSAEMBIM, MO HaLLeMy Fy6oKoMy yoexe-
HWIO, eCTb [eCTBUE CTOPOHbI 06BUHEHNS B YCNIOBUSAX KpaiiHeN K TOMY
HeobXoAMMOCTH, Korga 6e3 Hero MPakTUYeCKM HEBOSMOXHO WK, Kak
MVHUMYM, KpaliHe 3aTpPyAHEHO «MHULIMATUBHOE» M300/MYEHNe BCEX
COYYaCTHWMKOB paccnefyeMoro rpynroBoro npectynneHus (1mbo Bbl-
SBNEHVE W PaCKPbITNE NHBIX NPECTYMIEHNIA).

4. YcnosBus (M BO3HMKatOLLME NpU 3TOM 06s3aTeNbCTBa) 3a-
KntoyeHna ACoC Kak co CTOPOHbI CrefoBaTena/npokypopa, Tak
1 CO CTOPOHbI N0A03peBaeMoro/06B1HsAemMoro. B Liesnom napameTpsl
003aTe/bCTB, KOTOPblE MOXET MPUHATL Ha Cebsl NoA03peBaeMblii/06-
BUHSIEMbIV Npy 3aKoveHnn ¢ HAM JCoC, o4yepyeHbl B pacCMOTPEH-
HbIX BblLLIE HOPMaX, ONOCPeAYHOLLMX 3TOT NPaBOBOM UHCTUTYT. K HUM,
KaK 13BECTHO, OTHOCUTCS: COLECTBME B PAaCKPbITAN W paccnefoBaHnm
NpecTynieHns, n306IM4eHNN 1 YrofIOBHOM MpecnefoBaHumn Lpyrnx
COYy4aCTHUKOB MPECTYN/IEHWs, PO3bICKE UMYLLECTBa, LOOLITOrO B pe-
3ynbTare NPecTynieHns, B BbIABNEHUN NATEHTHbLIX NPECTYN/EHNIA, pac-
CNnefoBaHMM YrONOBHBIX AeN O NPEeCTYNNeHNsX, paHee He PacKpbITbIX.
HeT COMHEHMI, 4TO B KaXKAOM C/ly4ae 3aK/1HUEHUS TaKoro CornatleHuns
OHO HanoJIHAETCA COBEPLUEHHO KOHKPETHbIM COAEPXKaHMEM.

8 YronosHoe fgeno Ne 08124337, CY npu 'Y MB/, Poccun no LieHTpansHoMy
thegepansHomy okpyry, 2010 T.

7 OCcHOBaHWIA Monaratb, YTO CO3aHne Takoli CUTyaLm MOXET 00y C/OB/INBATb-
€A KOPPYNLMOHHBIMM (haKTOpamK, Y Hac HeT.
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Cka3aHHOe OTHOCUTCS U K 00513aTe/IbCTBaM, KOTOpbIe MpK 3aK/o-
YyeHun ACoC nprHMMAOT Ha ceba NnLa 1 opraHbl, OCYLLECTBAOLLME
YronoBHOe npecriefoBaHve. CBA3aHHbIE C 3TUM NPob/ieMbl 6bIn pac-
CMOTpPEHbI HaMU BbILLIE, @ MOTOMY 34eCb Mbl JOMO/NHMM BbICKa3aHHbIE
B 3TOM OTHOLUEHUM MOMOXKEHMA MWL PEKOMEeHJALMER O TOM, YTO B
COCTaB/IEeHHOM MPOKYPOPOM MOCTaHOB/IEHNW O 3aKNKUYeHUN foCcyne6-
HOrO cornalleHnst 4O/MKHbI ObITb LOCTATOYHO YETKO U HEeABYCMbIC/IEH-
HO OrOBOPEHbI YC0BUSA €70 BO3MOXXHOIO pacTOPXKEeHWS U NOCNeACTBUA
3TOr0 4118 NMLa, C KOTOPbIM aHHOE COrnaLleHue NpPoKypopoM 3aK/to-
yaeTcs.

B koHTekcTe n3yyeHns 4 CoC Kak TaKTUYeCKOl OnepaLmm cyLecT-
BEHHbI MHTEpPeC NpeaCcTaBAAT NPo6/eMbl, CBA3aHHbIE C Y4YacTUEM
noj03peBaeMoro/06BMHAEMOro, C KOTOPbIM 3TO COr/aLleHue 3ak/oYe-
HO, B HEMOCPEACTBEHHOMN TaKTUYeCKON AesTeNIbHOCTU ClefoBaTens rno
1306/IMYEHNIO COYHaCTHUKOB Pacc/ieflyeMoro npecTyrnieHus, B Yem 310
NNLO 0653a10Cb OKa3blBaTb COAENCTBME. 3[4eChb Mbl BUAWM, KaK MUHW-
MyM, [Ba, HECOMHEHHO, B3aMMOCBA3aHHbIX acrekTa. Bo-nepsbiX, yyac-
TWe JaHHOTO LA B NMPOBELEHNN OYHbIX CTaBOK C M306/1MYaeMbIMU UM
CBOMMM COy4acCTHUKaMW. XOTS NPOBOAUTL TaKOBble, Kak MpaBusio, He-
LlenecoobpasHo, ogHako, fymaeTcs, B psge cnyvaeB 6e3 aToro 060i-
TUCb BPAJ /1 BO3MOXHO. ITO 00yCNOBNMBAETCH HEOOXOAMMOCTLIO Kak
YCTPaHeHUs CyLLEeCTBEHHbIX MPOTMBOPEYMNIA B MOKa3aHWUAX 3TUX NN,
TaK N «eMOHCTpaLMmn» N306/1M4aeMoMy NNLY HaMNYnA 06BUHSAIOLLMX
ero [0KasarefbCTB, W, HaKOHeL, MpOBepKM OOBLEKTMBHOCTU MOKa3a-
HWIA LA, OKa3bIBAKOLLIErO B 3TOW CUTYaLUM COAENCTBME CNEACTBUIO, U
«TBEPAOCTU» €ro NO3NLMN.

Ham npefcraBnseTcs, 4To B 9TON CUTyauumn crefosare/ib AO/MKeH
TLATeIbHO FOTOBUTL COLENCTBYHOLLEE eMY JIMLIO K €ro y4acTuto B Npo-
BEAEHMN OYHOM cTaBKW. MOXET ObITb, JaXe COCTaBUTb U 06CYAUTL C
HUM HEKMIA CLeHapUWii ero y4acTus, BKIKOUatOLLMIA, K NMpUMepy, cneay-
toLLve napameTpbl:

— Kakue 1 B KaKoi nocnefoBaTe/IbHOCT BONPOCHI OYAYT BbIACHATb-
CSl HA OYHOV CTaBKe; KaK Ha HUX O0TBeYarb;

— Kak 0TBeYaTb Ha BOMPOCHI, KOTOpble MOTYT ObITb 3afaHbl eMy
1306/11M4aEMbIM UM IMLLOM 1 €ro aBoOKaToM (ec/iv TakoBo ByaeT npu-
HMMaTb y4yacTue B NPOBOAMMOI O4HOM CTaBKe);

— Ha KaKue 1x BOMPOChbl, U C KaKoi MOTUBaLNEN 3TOrO, eMy LIeNeco-
06pa3HO 0TKa3bIBaTbCA OTBEYATb.
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Mpn 3TOM HEO6XOAMMO (UTO NPEeACTaBNAETCSA HACYLLHO U NPUHLN-
NWanbHO BaXXHbIM) BHOBb NpeaynpeanTb faHHOE L0 O ero 06s3aH-
HOCTW BO WUCMO/IHEHWE AOCTUIHYTOrO COMALLEHUA O COTPYAHUYECTBE
[iaBaTb TO/bKO MpaBAMBbIE MOKa3aHWs, 0 BO3MOXHOCTY B MPOTUBHOM
cnyyae pactop>xeHus ¢ HAM ,CoC 1 NocnefcTBUAX 3TOrO AJ1S ero yro-
NOBHOIi OTBETCTBEHHOCTU.

Ewe pa3 noguepkHeM, 4To, MO Halwlemy ybexaeHuto, nuo, ¢ Ko-
TOPbIM ObINO 3aK/HYEHO M Peann3oBaHo AOCYAe6HOe CornalleHne o
COTPYZLHWUYECTBE, [LOMKHO ObITb OMpallMBaemMo B Cyfe MO YronoB-
HOMY flefly, U3 KOTOPOro B €ro OTHOLUEHWW fefio ObiN0 BbILENEHO; B
NPOTMBHOM C/lyYae NPUHLMUMNaILHO HapyLLAOTCA Npasa MoACYAVMbIX
(N0 «0CHOBHOMY» fAeny) Ha 3awmTy. A Tak Kak cygebHoe creactaue
B 60/bLLUEl CBOEI YacTM eCTb He YTO MHOE KaK MepeKpPecTHbIe U Lax-
MaTHble 4OMNPOCHI®, AyMaeM, YTO M3N0XKEHHOE BbILLE MOXET SABNATLHCS
1 4aCTbO peann3aLn 3TOM Xe TaKTUYeCKOl onepawmn, NiaHupyemon
I NPOBOAMMOW, eCTECTBEHHO, Y)Xe He CfiefoBaTesieM, a rocyaapCTBeH-
HbIM 0OBUHUTENEM.

MpuBeaem npumep M3 ony6IMKOBaAHHON NPaKTWUKKU, UMEBLUNI MeC-
TO ele A0 3aKOHOAATENbHOT0 OOPMIEHMSI MHCTUTYTA LOCYAEOHbIX
COMNAaLIEHNA 0 COTPYAHUYECTBE, KOTOPbIA, OAHAKO, Ha Hall B3N,
NpeACTaB/sfeT onpeseNeHHbI MHTePeC B KOHTEKCTe 13yYaeMoii 34echb
npo6nemsbl.

lNocne OTMeHBbI onpasAaTeNIbHOro npurosopa U HanpasfeHUA B CyA ANA
MOBTOPHOTO PAacCMOTPEHWS YrOMIOBHOMO fAena 06 Y6WIACTBE, COBEPLLIEHHOM
prl'll'lOVI Siny, No KOTOPOMY /NLLb OANH 13 NOACYAUMBIX paHeEe AaBasl «Mnpu-
3HaTe/IbHbIE» MOKa3aHWA, roCyaapCTBEHHbIM 06BUHUTENEM OblNa 3arniaHmpo-
BaHa 1 OCYLLECTB/IEHA TaKTUYeCKas onepaLiysi, 06y C/OBNIEHHAS CIIOKMBLLEICS
KPUMMHa/IMCTUYECKON CUTYaLeld.

OHa BK/toYasa B ce0st CiefytolLLyie B3aMMOCBSI3aHHbIe 11 B3aMO0GYC/OB-
JIEHHbIE onepaTtuBHbIE MEPOMPUATAA, cy,qe6Hb|e (B [JaHHOM cnyLlae) ,qeﬁCTBMFI
CNneACTBEHHOIO XapakTepa U TaKTUYeCKMeE npmemMbl UX OCyLLECTB/IEHUA.

1. [lo Hauyana paccMOTPeHUs Aena B CNEACTBEHHOM M3015TOpe Gblia Mpo-
BeJeHa NoArotoBnTeIbHasA pa60Ta C 3TUM NoACYANMbIM. Ero aonpoc oTpene-

8 CM.: Anexcanopos A. C., Ipuwun C. I1. TlepeKpPeCcTHbIA AOMNPOC B YronoB-
Hom npouecce. H. Hoeropog, 2007; Kucaenxo C. JI., Komuccapos B. H. CyaebHoe
CefCcTBMe : coCcToAHMe 1 nepcnekTnebl. M., 2003; Kopuaeun A. FO. OCHOBbI Kpu-
MWHa/IMCTUYECKOTO 0becrnedeHns cyaebHoro pasbrpatenbCTaa YrofoBHbIX AeN.
Mocksa, 2009; ITumepyes C. K., Cmenanos A. A. TaKTKa fonpoca Ha npeasapu-
TeNbHOM CNeAcTBMM U B cyae. CM6., 2001.
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TUPOBaNN: OblN1 0ObITPaH KaXKAbIA BOMPOC M KaXKAbIiA OTBET. HMKaKnX COMHe-
HUA 1 NPELNONOKEHWNIA, HUKAKNX NOAPOBHOCTEN, Beab NpecTynseHne 6bio
coBepLLEeHO 5 feT Hasaf,

2. C [. (atum nogcyaumbim) 6b110 06yCNOBIEHO, YTO OH ByaeT fONPOLLEH
MepBbIM, Cpasy rnoc/ne BCTYMNWUTENIbHOTO C/10Ba NPOKYypopa (4eno paccMarpusa-
N0Cb C Yy4YacTUeM MPUCSHKHbIX 3acefarenieli) v onpefeneHns nopsaka mccne-
[0BaHWA [JOKAa3aTe/NbCTB.

3. B cynebHom 3acegaHum [l. nocne cBO60AHOrO pacckasa (B CyTu CBO-
eli cogepxkallero paHee OTPeneTVPOBaHHbIE OTBETbLI) B COOTBETCTBMM C 06ro-
BOPEHHbIM C rOCYAapCTBEHHbIM 0OBUHMTENEM MMAHOM OT Aauu fanbHenwmX
nokasaHuin oTkasacs. bonee He faBan MOKasaHWin 40 KOHLUA cyfebHoro cnea-
CTBMS, HE OTBEYas HW Ha BOMPOCHI MPOKYypopa, HW Ha BOMPOChI 3aLUnTHI.

4. TonbKo B KOHLE cyfebHoro cnegctaus [., COrNacHo naHy, OTBETWA Ha
BOMPOCHI CBOEr0 afBokara (y Hac HeT COMHEHWIA, 4TO FOCYapCTBEHHbIM 06BU-
HUTeNeM NMHUA nosefeHus [. 6bina cornacoBaHa He TOMbKO C NMOACYAUMbIM,
HO 1 C ero 3aluTHUKOM. — O. B.).

«OcTa/ibHble [oKa3aTe/ibcTBa CTOPOHbI 06BUHEHWS, — OTMEYAET B CTaTbe C
CYMBO/IMYECKMM Ha3BaHVeM «Ha oLwmbKax yuynumMcs» OnmcaBLUniA 3Ty TakTu-
yeckyto onepauyto FO. MepLUeBCKUiA, — «HaHW3bIBa/IMCb» B CTPOrOi NocnesoBa-
TeNbHOCTM Ha NnokasaHwsa [1. — 04HO 3a ApYryM, OT 06LLIEr0 K YacTHoMy. Kaxkzaoe
CNefytoLlee 0Ka3aTeNnbCTBO NOATBEPXAAN0 NPaBAMBOCTb MOKasaHuii [.».

B nTore npoBefeHWst 3TOM OMepaLmn, «ecinv npy NepBOM PacCMOTPEHNM
3TOro yronoBHoro gena B 2007 . 6bla BbIHECEH ONpaBAaTeNbHbI BEPAMKT,
npuvyem C pas3rpoMHbIM [ rOCYAapCTBEHHOr0 06BMHeHMS cyeTom 11-1, TO
npy MOBTOPHOM ero paccMoTpeHun B 2009 I. BbIHECEH OOBMHUTESbHbIV Bep-
OVIKT C COBEPLUEHHO 06paTHbIM pesynbTatom: 1-11»8,

Tym oice oeosopumcsi: npueoods Smom npumep, Mol YCIOBHO abC-
mpazupyemcsi 0m 04esUOHOU OUCKYCCUOHHOCMU CAMO20 NPOBEOeHUs
9MOU MAKMUYECKOU Onepayull, HeOOHO3HAYHOCMIU 8 OYEHKe NPOYeccy-
ANLHOU U IMUHECKOU ee OONYCMUMOCTIU.

BTopoil acnekT coaepxKaTenlbHOV CTOPOHbI paccMaTpyBaemMoro
CTPYKTYPHOTO 3/1eMeHTa AaHHOIN TaKTUYeCKOi onepaLn 3aKno4aeTcs
B OMNpeAesieHnn rpaHnL, paunoHaibHOro MUCrosb30BaHMs B XoAe pac-
cnefoBaHUs MHAOPMALK, MOMYYEHHO OT NNLIA, C KOTOPbIM 3aK/oue-
HO (Wnun npegnonaraetcs 3akntoyeHne) ACoC. Ha nepsbiii nnaH npu
3TOM, AyMaeTcsi, CrefyeT CTaBUTb MHTepecbl obecnedyeHns Gesomnac-
HOCTW WH(opmaTopa (NMLa, AAKOLLEro BO WCMOJHEHWE YCMOBUN CO-
rnaeHna nokasaHuAa nNpoTuB CBOUX COYyYaCTHMKOB MO COBEPLUEHUHO

8 I'epwescxuii FO. Ha owmbkax yunmcs // 3akoHHocTb. 2010. Ne 3. C. 29-30.
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rpynnoBoro I'IpeCTyI'IerHI/Iﬂ), [eoKe B OTAEe/IbHbIX Cny4vasax B HEKOTODOVI
CTENeH BONPEKN NHTepeCam paLnoHa/IbHOrro OCyLLEeCTBNEHNA paccrie-
AO0BaHWA. WHbIMK crnioBamu, BCerga CneayeTr ydynutblBaTb BO3MOXKHbIE
nocneacTena Ans Hero H906,U,yMaHHOF0 M NMPeXxaeBpeEMEHHON0 €€ pas-
rnaweHus. B cuny MOBbILLEHHOM 3HAYMMOCTH nocnegHero nonoXXeHuA
NPONANKOCTPUPYEM NocneacTemna ero HeCO6fI}0,D|eHI/IF| npmumMepom ns3
CNefiICTBEHHOMN NPaKTUKMN.

OnepaTyBHbIA COTPYAHWK CKIOHWA YieHa MPecTynHOro coobLiecTsa K
Jaye yNMyaroLLImMX NoKasaHWii, a 3aTeM NPeLbsBU 3an1Ch NOKa3aHWA nuaepy
C006LLIeCTBA B Ka4eCTBE MNOATBEPKAEHNS OCBEAOM/IEHHOCTY O €r0 NPECTYMHOI
LeATeNbHOCTU. Ha cnefytowmii fieHb aBTop NoKasaHWiA bbin HaliLeH YOUTLIM U
13ypOf0BaHHbIM, NPUYEM BECbMa XapaKTePHbLIM CMOCOHOM, HE OCTaB/SIOLLMM
COMHEHMIA B MOTMBax ybuiicTa (eMy 6bln OTpe3aH A3bIK). «bonee HUKTO Mo
3TOMY ey yMyatoLLmX nuaepa nokasaHwii He aaBan»®,

Henb3a Takke He y4nTbiBaTb U3BECTHYHD C AaBHUX BPEMEH KPWU-
MUHa/IMCTUYHECKYHO aKCMOMY, 4YTO Ha I'IO,CI.O3pEBaEMbIX/O6BI/IHF|eMbIX,
[AKOLLMX B XOA€ pacc/efoBaHUs rPynroBoro NpecTynieHns «npusHa-
Te/bHbIE» TMOKa3aHMA OKa3bIBaETCA MaCCMpOBaHHOE BO3,£I|eI7ICTBI/Ie co
CTOPOHbI KaK HEernocpeacTtBeHHO n3061MYaEMbIX UM my, Tak N nny,
(vHorga 1 opraHu3auuii), NPeaCcTaBASIOWMX UX UHTEPECHI. 3aMeTUM,
YTO B PsfE ClyyaeB NPOTUBOAEMCTBYOLLME pacc/iefoBaHMIO nnLa (op-
raHbl, OpraH13aLym) MoryT Npu 3TOM UMETb U MUHTEPECHI, HE COBMaja-
oLne (I'IO]'IHOCbeO nnn l-IaCTl/l‘-IHO) C NHTEpecamMn nuy, B OTHOLLUEHNN
KOTOPbIX OCYLLECTB/IAETCA Yro/Z1I0BHOE NnpecsieaoBaHuE.

Toszsonum cebe 30ecv kpamxoe omemynienue. Mol He cyuaiino 06-
pamuiy GHUMAHUE HA MO, YMO MO NON0JNCEHUE U3BECHO C OABHUX
spemer. Ewe ¢ onyonukosaunou ¢ 1533 2. «Yeonosnou Koncmumyyuu
Kapna V» (uzsecmnoii kax «Kaponuna») cooepoicanoce ciedyrouee no-
nooicenue: «Kozoa umeemcsi neckonvko apecmanmos, ux HAOLeHCUM
omoenums Opye om opyad, NHOCKOJLKY MO B03MONCHO NO MIOPEMHBIM
VCA08UAM, 0aDbL OHU He MO CONAUUAMbCA MEHCOY CODOLL 8 CLOHCHBIX
NOKA3AHUAX TUOO C208APUBAMBCSL O MOM, KAK OHU HAMepeHbl ONpasobl-
6ambCst 8 C60UX OeAHUAXH.

82 Tonunvckas E. B. [locyae6HOe COrnalleHne 0 COTPYAHMYECTBE Ha MpuMe-
pe mogensHoro fena // locyae6Hoe cornalieHre o CoTpyaHMYecTBe (MpaBoBble U
KpUMUHanucTuyeckue npobnemsl). C. 254-255.

8 Lut. no: XpecTomatuns rno UCTopmu rocygapcrsa u npasa / coct. B. B. Aves-
CcKuil. BopoHex, 1999 T. 1. C. 393.
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B 00nom u3 nepewix uzeecmuulx Ham OmeuecmeeHHbIX NPaKmuiec-
KUX NOCOOUtl nO Maxmuxe U Memoouxe paccie008amus npecmynie-
Hutl, onyoauxosanuom 6 1846 2., dasanace credylowas pekomeHoayus:
«lIpu cnpoce no 0oHomy 0eny HeCKONbKUX Yel08eK, NPECMYNHUKOS U
no0o03pesaembvlx 8 npechynienu, cied08ameib He 00HCeH OONYCKANb
CHOWEHUT MENCOY CNPOUEHHBIMU C HECHPOUEHHbIMU euje; 8 NPOMmUG-
HOM cllydae nepevie Mo2ym YCl08HO HANPASUMb OMEenmbl NOCIEOHUX U
mem YHUUMOodcam cpedcmea K packpblmuio ucmunviy®.

Kax uzeecmmno, smu pexomenoayuu no npeoynpexncoexuio moeo,
umoobbl ucypanmol No 0eny «He MO2IU CO2NAUAMBCSI MeXNCOY coboll
6 CILOJICHBIX NOKA3AHUSIXY, HEYKOCHUMETbHO COOMI00aemces u 6 Hacmo-
sauee epemsi; 6osee mo2o, NOCAeO s NPUBEOCHHASL 8 IMOM OMHOUEHUU
PEKOMeHOayusi 6 OMHOWEHUU 0ONPOCa ceudemenell 3aKpeniena 3aKo-
Hooamenvho: « Ceudemenu 0onpauusaromes NOPO3Hs U 8 OMCymcmeue
Hedonpouwenuvlx ceudemenewy (v. 1 cm. 278 VIIK).

B CTPYKTYpy paccMaTpvBaeMoro 3fieMeHTa TaKTWYecKoi onepa-
uumn «JlocyaebHoe cornalleHve 0 COTPYAHNYECTBE», Ha Halll B3rNaj,
[O/MKHbI BXOAUTbL CPEACTBA, KaK WCK/oYaloLiMe nofo6HOe BO3fei-
CTBWE Ha 1O, C KOTOpPbIM 3aKoueHo [ CoC, Tak 1 HeTpanu3yoLLme
€ro rnocnegcTenA. Mo O4YEBUAHBIM NMpUYNHaM NX peannsauma npenmy-
LLIECTBEHHO BO3MOXHA B X0fle MPOBEAEHNsI HanpaBieHHbIX Ha npeay-
npexgeHne n npeofosieHne Takoro ﬂpOTMBOAeVICTBMH onepaTtnBHO-PO-
3bICKHbIX MepOI'IpVIﬂTVIVI. aT10 OTHHOAb HE O3Ha4aeT, YTO C/e0BaTe/b
[OJIKEeH 0CTaBaTbCA /INLLUb NaCCUBHbLIM Ha6mo,aneneM nponcxoaAanx
CO6bITUIA. VIHhopMaLMsi, NOTyYeHHast B XOfe NPOBEAEHHbIX C 3TOMA Lie-
NbH0 OMEPaTUBHBIX MEPONPUATUNA, JO/MKHA TaKTUYECKU FPaMOTHO WC-
Nnosib30oBaTbCA C/efoBaTenieM Kak npu gonpocax nui, no MMeLnmMcs
CBEAEHNAM OKa3blBatOLLMNX (VI}'II/I MNbITakOLWNXCA OKa3aTb) BO3|D'e|7|CTBI/|e
Ha Nnuo, C KOTOPbIM 3aKNKO4YEHO CoralleHne, Tak U NOBTOPHbLIX A0-
npocax nocnegHero.

Mbi yoice ne 2060pum 0 Mom, Ymo UH@OPMAayuUs, NOAYUeHHAsE NPU
nposedeHUU Mmakux C1e0CmMEeHHbIX OeliCmEuULl, KaKk KOHMpPOlb U 3anUcCh
nepe208opo8 U NOIYYeHUe UHDOPMAYUL O COCOUHEHUSX MeHCOY ADOHEH-
mamu u (unu) abonenmcekumu yempoticmeamu (cm. 186, 186.1.VIIK),
A6TISLEMCST OOKAZAMENLCHBOM, CEUOEMENbCMBYIOUUM 00 OKA3aHUU Ma-

8 OCHOBHbIe (hOpMbI YTONOBHbIX CNEACTBUIA, BOOBLLIE NPUHATBLIX MPU UX NPOU3-
Bogctee. CobpaHbl . JonrosbiM. CaHKT-IMeTepbypr. Tunorpagus BOEHHO-yHeOHbIX
3aBefieHin, 1846. LIT. no: BeCTHWK KpuMuHanuctukm. 2009. Bein. 1(29). C. 101.
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KO2Oo npomueodeﬁcmeuﬂ. Hem COMH@HMﬁ, Ymo OHa makxoaice moancem
ObIMb UCNONB306AHA 8 MAKMUYECKOM NIAHE npu 007[[9006 oamux uy.

[oBOps 06 3TOM, Hefb3A TaKXKe He YUUTbIBATb, YTO, KaK 3TO MoKa-
3blBaeT COBPeMeHHasa MpaBoOXpaHUTe/IbHas NPaKTUKa, B 3Ty [eATesb-
HOCTb MO HE3aKOHHOMY, a MOTOMY, MO CYTW, MPECTYNHOMY MPOTUBO-
AECTBUIO PacCcnefoBaHNI0, K COXaNeHMI0, BCE Yalle BOB/EKaloTCs
aIBOKaTbl, AEACTBYIOLLME MPY 3TOM B PAE C/yYaeB caMbIM, MSAMKO ro-
BOpS, 6ecLepemMoHHbIM 06pa3oM.

AgzBokat [l. npescTasua B a4MUHUCTPaLMIO CeLCTBEHHOMO M3019TOpa Op-
[Eep HOPULANYECKON KOHCYNbTaL MK, COFNAacCHO KOTOPOMY OH MPUHS/ Ha cebs 3a-
LUMTY COLEPIKALLErOCA B HEM Y.

B xofe 6ecefbl C «MOA3ALLMTHBIM» OH CTa/l HACTONYMBO PEKOMEHLOBATH
Y. N3MEHWTb CBOM MOKAa3aHWs B OTHOLLEHUN [, N306/1M4aeMoro UM B coy4ac-
TUW B YOWIACTBE, COBEPLUEHHOM FPYNMON NN, 3a YTO 0beLlan nepegady xe-
He Y. 3HAYNTENbHOIN JEHEXHOW CYMMBI.

MpoBepKoin 3asBeHnsa Y., NOGAHHOIO UM B CBSI3N C 3TUM WHLMAEHTOM,
6b1710 YCTAHOB/IEHO, YTO C afBOKATOM [1. HX caM Y., HU ero POACTBEHHUKM Ka-
KOro-M60 cornaleHns 06 OKazaHUM FPUANYECKUX YCIYT HE 3aK/oYau.

CoseTom Manatbl afABOKATOB [l. 6blN NPUBMEYEH K AUCLMUMINHAPHONR OT-
BETCTBEHHOCTM, XOTH, AYMAeTCs Ham, B OTHOLLEHUW HEro JO/MkeH 6bii pe-
LUaTbLCS BOMNPOC O HAMYMM B €r0 Le/iCTBMAX COCTaBa Yro/IOBHO-HaKa3yeMoro
AesHna%S,

5. MOMEHT 3aKNHUYeHUS 10CYAe6HOro CornalleHnsi 0 COTPYAHM-
YyecTBe. HanoMHUM, YTO BPEMEHHOW NHTepBa, B Npejenax KoToporo
CTOpPOHa 0BBMHEHMUS MOXET MO CBOEMY BO/EW3bAB/IEHUIO (MO CBOEMY
YCMOTPEHWIO) peLlaTh BOMPOC O 3aK/HUeHUN [0CyAe6HOro cornalie-
HWA O COTPYAHNYECTBE, YeTKO ornpegeneH B CT. 317.1 YTIK: ¢ MOMeH-
Ta Ha4dasla Yro/si0BHOro npecnaegosaHna o 00bABNEHNSI 06 OKOHYaHUW
npeLBapuTeNIbHOro CneacTBuS.

Kazanocw 6v1, umo xaxux-mubo monkoeanuil 8 onpedeieHun 3mo2o
BPEMEHHO20 Nepuooa Obims He MOdCem, 0OHAKO NPAKMUKA NOKA3bIEA-
em, umo smo He coscem max. K npumepy, Upxkymckuii oonacmmotl cyo

8 K coxaneHuto, Kak u3BectHo, cT. 309 YK orpaHnM4mBaeT OTBETCTBEHHOCTb
3a NoAKyN WMAN NPUHYXXAEHUE K fade MOKasaHWUiA NLLb 3TUMK AeNCTBUSMM, OCY-
LLLeCTBNSEMbIMU B OTHOLLIEHM YKa3aHHbIX B HE N1LL, HE BK/OYas B UX NepeyeHb
HW NOA03PEBaeMOro, H1 06BUHSAEMOr0. 3TO, NO HalleMy YOeXKAeHUIO, HeMb3s Npu-
3HaTb 060CHOBaHHbIM. Moapo6Hee 06 3Tol Npobneme cM.: Faes O. A. INMocsra-
TeNbCTBa Ha A0KAa3aTeNIbCTBEHHYH MH(OPMALIMIO 1 A0Ka3aTeNbCTBa B YrO/I0BHOM
CYLONPOV3BOACTBE.
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6 sineape 2010 2. sozepamun y2ono6Hoe 0elo npoKypopy 0 YyCmpaHe-
HUS NPensimcmeuil e2o paccCMompeHus cyoom no momy, 8 YacmHoCmu,
MOMUBY, 4mo 00UH U3 00BUHAEMBIX 8 CYOe 3AABUI O CBOEM HCENAHUU 3a-
KAIOUUmMs 00cyoednoe coznauierue o compyonuuecmee. Ommenss 3mo
nocmanognenue, CyoeOnas Koiie2us no y2oi08Hbim oeram Bepxoeno-
20 Cyoa P® @ uucne umvbix OCHOBAHULL O MO20 COBEPUIEHHO 0DOC-
HOBAHHO YKA3Ad, YMO CYO He NPUHAL 80 HUMAHUE 3AKOHOOAMENbHO
VCMAHOBeHHbLU 8PeMEHHOU UHMEPBAl, 8 PAMKAX KOMOPO20 803MONCHO
peuterue 80npocd 0 3aKI04eHUU 00CY0eOH020 CO2NAUeHUst O COMPYO-
Huuecmee®.

W Bce Xe: KOrga, Ha Hall B3rnsaf, C TaKTUYeCKNX |'IO3|/|L|,|/||7| cnepno-
BaTento Lq,enecoo6pa3Ho, KaK O TOM roBopwmnochb BblLE, NHNLMNPOBATb
WA peLlaTb BOMPOC O 3aK/IHUYEHUN [0CYAe6GHOT0 COraLleHns 0 Co-
TPyaHN4YECTBE C ﬂOAOSpEBaEMblM/OGBMHFIEMI:IM, N3bABMBLLUMM Ha TO
CBOE XXenaHne?

AHanu3 faHHOro NPaBOBOro UHCTUTYTA (B TOM BU/e, B KOTOPOM OH
B HACTOsILLiee BPeMs 3aKOHOJATeNlbHO OMOCPeAoBaH) MPUBOAUT Hac K
CNneflytoLMM BbIBOAAM 1 PEKOMEHJALMAM. B OTHOLLEHWM Mofo3pesa-
€MOro 3TOT MHTEpPBa/1 OrpaHNY€EH BPEMEHHBLIM MEPUOAOM, KOrda L0
HaXOAMTCA B Ha3BaHHOM MPOLIECCYaNlbHOM CTaTyce, KOTOPbIA TaKxe
IMEET BPEMEHHbIE OrPaHUYEHMS: C MOMEHTA 3a/lePXKaHns NnLa B Ka-
yecTBe MO/O3PEBAEMOr0 UM M36PaHUs NNLY Mepbl NMPeceyeHns o
npeabvaBneHna emy 0OBUHEHUS:

«...ObsuHenue 001CHO ObIMb NPEObAGIEHO NO003PEBACMOM) He
nosouee 10 cymox ¢ Mmomenma npumeHenus Mepbl npeceverus, a eciu
nooospesaemvlil Obll 3a0EPAHCAH, A 3amem 3aKI0UeH 00 CIPAaXcy, — 8
mom dice CPOK ¢ Momenma 3adepoicanus. Ecau 6 smom cpok obeunenue
He Oyoem npeovsigieHo, Mo Mepa npecedeHist HeMeOleHHO OmMeHsIem-
Csl, 30 UCKTIOYEHUEM CyYaes, NpedyCMOmpeHHbIX YaACmb0 6MOPOLL Ha-
cmosiuelt cmamol.

Obgunenue 6 cosepuieHul Xoms Obl 00H020 U3 NPeCmynieHull, npe-
oycmompennvix cmamoamu 205, 205.1, 206, 208, 209, 210, 277, 278,
279, 281 u 360 Yeonosnozo kodexca Poccuiickoti @edepayuu, 00axcHo
ObIMb NPEOBABIEHO NOOO3PEBACMOMY, 8 OMHOULEHUU KOMOPO20 U30pa-
Ha mepa npeceyenus, He no3onee 30 cymox ¢ Momenma npumeHeHus.
Mepbl npeceveHuss, a eciu nooo3pesaemvlil ObLL 3a0epiicaH, a 3amem
3aK04en No0 CMpax)cy, — 8 Mom e CpoK C MOMEHMA 3a0EPHCAHUA.

% Cwm.: bronneteHb BepxosHoro Cyga P®. 2010. Ne 11. C. 29.
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Ecnu 6 smom cpox obsunenue He Oyoem npedvsasiieHo, mo mepa npece-
yeHus: nemeonenno ommensiemesiy (cm. 100 VIIK).

WNHbIMX CNoBamm, 3TOT BPEMEHHOW MHTEpBas orpaHunyeH 10 cyT-
KaMun CO AHA 3aAep>XXaHnd Nogo3peBaeMoro nian |/|36paH|/|$| ingy Mepebl
npecevyeHnsa Ao npenbABieHNA 00BMHEHUS (VICK]'Il'OLIeHVIe N3 3TOr0, Kak
Y>Xe 0TMe4vasioCb, COCTaBMAKT Yro/i0BHbIE [IENA, BO36y)K,U,aEMb|e B OT-
HOLLIEHNW KOHKPETHbIX ML, C 3TOr0 MOMEHTa NPUOBPETAIOLLMX Ha He-
onpeaeneHHbIi, 3aKOHOAATENlbHO He OrpaHNYeHHbIV CPOK, CTaTyc Mo-
[03peBaemMoro).

Ham npeacTaBnAeTCAd, YTO YKa3aHME B 3aKOHE Ha BO3MOXXHOCTb 3a-
KNKHO4YeHns ﬂ,COC He TONbKO C 0GBMHSIEMbIM, HO U C noao3peBaceMbIiM
(«CYLLLECTBYIOLLMM» B 3TOM KauecTBe, Kak Mpasiiio, BECbMa Hefo/roe
BpeMs) BMO/MHE Pa3yMHO W paLMoHasbHO. HET COMHEHU, YTO UMEH-
HO B 3TOT MEpKOL C JaHHbIM MLOM HanGOoee MHTEHCUBHO OCYLLECT-
BAAKOTCA CNeACTBEHHbIE ,U'EIZCTBVIFI N B €ro OTHOLUEHUN TaKXXe aKTUBHO
NpoBOAATCA OMepPaTnBHO-PO3bICKHbIE MEPOMPUATUA. A noTomy B Cny-
Yae 0CO3HaHWA cnefoBaTenem HGO6XO,U.V|MOCTVI 3aK/1io4eHns ﬂ,COC ero
Harpas/ieHHasd Ha TO AeATE/IbHOCTb, KaK NpaBu/io, MOXKET AaTb Hy)KHbIVI
athchekT. MpKn 3TOM, HECOMHEHHO, CleyeT OCHOBbLIBATLCS Ha CIOXKMB-
LLUeACS NCUXONOrNYecKoli 06CTaHOBKe, CBA3aHHON C OCYLLECTB/IEHVEM
MPOTUB MOAI03PEBAEMOr0 YrO/IOBHOTO MPECNeA0BaAHNSA, NIMYHOCTHbIX
XapakKTepnucTmnkax aToro imua, Hasindmm B OTHOLLEHWW €ro onpeaenexH-
HOro o6bema VI306ﬂI/I'48.lOLL||VIX [0Ka3aTenbCTB N NCNOMb30BaTb MHOImne
NHbIE OCTAaTOYHO I'IOAp06HO N3y4YeHHbIE B Cﬂeﬂ'CTBEHHOVI TaKTUKe Nnpun-
€Mbl YCTaHOBJ/IEHNA NMCUXONOINMYECKOro KOHTakTa C gonpallBaeMblM
NALIOM.

UTO e KAacaeTCs MOMEHTa 3aK/ueHUs [40CyAe6HOro cornatle-
HWS1 C 06BUHSIEMbIM, TO, BUANMO, C TaKTUYECKNX |'|O3|/|L|||/|[/l| OH A0J1KEH
ONpPeaenaThCs HECKOMbKO MHaue. CPOK HaxXOXKAEeHWS nLa B NpoLiec-
Cya/lbHOM CTaTtyce 00BUHAEMOrO [OCTaTO4YHO ANNTENEH — C MOMEH-
Ta NPeAbABIEHUS eMy 00BUHEHMS [0 3aBEPLLEHUS NPeABAPUTENLHOIO
CNefCcTBYA MO AeNy NGO ero NpekpalLeHneM, 6o CoCTaBIeHNEM MO
HEMY 0OBUHUTENBHOMO 3aKNHYEHNS. TakuM Xe ONUTENbHbIM ABNAET-
Csl BO3MOXHbIA CPOK HAxXOXAEHWUs N1La B MPOLECCyalbHOM CTaTyce
noAo3peBaemMoro B CeA3n C BOS6y)K,ﬂ,eHV|eM B OTHOLUEHWW HETo Yyro-
JTOBHOTO Aena: BDEMeHHOIZ MHTEpBan aada 3Toro — ¢ MOMeHTa BbIHECE-
HUS CNel0BaTeNIeM NOCTAHOB/EHNS O BO36YXK/JEHUM YTONOBHOIO flena
[0 MPUHATUS NPOLIECCYaNbHOrO PeLLeHUst MBO 0 ero NpPeKpaLlLeHnn,
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NM60 0 NPeLbABNEHNUN NNLY, B OTHOLLEHMN KOTOPOTO OHO BO30YX[e-
HO, 0OBUHEHNS.

Ilocne weco k Hemy 6y0em OMHOCUMbBCA Mo, 4mo CKA3AHO 4ynib
6blUle O CPOKAX 603MOICHO2O npe6b16aHu;z auya 6 npoyeccyailbHoM
cmamyce 008UHAEMO20.

CkafiblBaroLLascs B 3TON CBA3W CNeACTBEHHas CuTyauus, JymaeT-
Csi HaM, 00yCNoOBMBAET BO3MOXHOCTb /151 cnefoBatens 6onee andde-
PEHLMPOBAHHO MOAXOANTL K PELLEHUNIO BbILLEHAa3BaHHbIX TaKTUYECKNX
npo6nem: 0 caMoil HeOOXOAUMOCTM 3aK/OUEHNS MO AeNy C KeM-nmbo
Aocyae6HOro cornaweHuns 0 COTPYAHNYECTBE; O TOM, C KEM UMEHHO 13
06BMHAEMBbIX/MOA03PEBAEMbIX Hanbosee Lie1IecoobpasHo ero 3akntoue-
HWe, U, HECOMHEHHO, MHOTMX MHBbIX, BXOALMX B CTPYKTYpY paccmar-
pVBaeMO TaKTMYeCcKoW onepauuu. Bonee Toro, Ham nNpeLcTaBiseTcs,
YTO CO6GMpaeMble 3a TaKOIN JOCTATOYHO A/IUTENbHbIV CPOK [0Ka3aTe lb-
CTBa, Y0OeauTeNbHO K306NMYaroLL e 06BMHAEMOro/nogo3peBaemMoro
B MPUYACTHOCTM ero K paccregyemMomMy rpynrnoBoMy MpecTymnieHuto,
B CNy4ae CneAcTBEHHON HEOOXoAMMOCTM B 3aktoueHnn ACoC gatoT
BO3MOXHOCTb BHOBb (M HEOAHOKPATHO) 06CYXXAaTb C 3TUM NINLOM Lie-
NecoobpasHOCTb NPUHATUA UM TaKOTO peLleHus.

1 BHOBb HanoMHKM: C TaKTUYECKMX NMO3VLMIA coflepxKallieecs B 3a-
KOHE yKa3aHWe Ha TOo, Y4TO AocyaebHOe cornalleHme 0 COTpyAHUYECT-
Be MOXET ObITb 3aK/IHO4YEHO 40 MOMEHTa «00bSABMEHNS 06 OKOHYaHWK
npeaBapuTenbHOro CReAcTBUsS» MMEET Cyrybo TaKTUKO-npoduiak-
TUYECKOe 3HayeHve: ABMISETCH 3a4acTyt0 LOCTATOYHO [AeliCTBEHHbIM
CPeLCTBOM MpefyrnpexeHns BO3MOXHbIX MOMbITOK (B TOM 4uC/e
00yC/IOBNIMBAEMbIX PaHee PacCMOTPEHHbIMW (hakTopamu) nuua, pe-
a/IbHO Y)Ke BbINOMHAIOLEro 06roBOPeHHbIE CO Cef0BaTe/IeM YC/I0BUS
AOCTUFHYTOrO MeXAy HUMMW COrfalleHuns, OT UX HapylleHus (OTKasa
OT CBOMX «MPU3HATeNbHbIX» NMOKa3aHWiA, OT paHee COrnacoBaHHOIO CO
C/lefjoBaTe/IeM Yy4acTUA B O4YHbIX CTaBKax C M306/1MyYaeMbIMK UM NnLa-
MW, B UHBIX CNELCTBEHHbIX LEACTBUSAX, HarpaB/eHHbIX Ha MpPOBEPKY
paHee COOOLLEHHOM MM B pamKax COrfalleHust uHdopmaumun, u T.n.).
Ecnmn o 3aBepLueHns paccnefoBaHve no feny Takue MonbITKW C ero
CTOPOHbI He MOCNeAYHOT, TO NNLWb TOrAa, Npexae Yyem emy OyaeT 06b-
SBN1IEHO 06 OKOHYaHWK CMeACTBMSA, TaKoe corfalleHune ¢ HAM ByaeT npo-
LleccyanbHO 0(POPMIEHO.

6. Mepbl Ge3onacHoOcTW, 06yc/n0BMBaEMble 3aK/IHOHEHNEM CO-
rnawieHns. B cuny noBbILWEHHOW peasibHOM 3HAYMMOCTU AN nua, ¢
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KOTOPbIM 3aK/IHOUaeTCs ocyne6Hoe CornallieHne 0 CoTpyaHuYecTse (1
OMM3KMX K HEMY L), obecrneveHnst 6e30MacHOCTM, 3aKOHOAATe b, Kak
M3BECTHO U KaK O TOM Y>K€ roOBOPW/I0Cb HaMu BbiLLE, NPeayCMOTPEN Lie-
NbllA KOMMNIEKC Mep. K HUM OTHOCATCS He TOMIbKO BO3MOXKHOCTb pacCmMOT-
[pEHNA YronoBHOIO Aenaro ero 00BMHEHMIO B 0TAeNbHOM NPOn3BOACTBE,
HO 1 COKPbITUE YCTAHOBOYHbLIX AaHHbLIX O HEM B fiENE, N3 KOTOPOro A€e/o
B OTHOLUEHWW 3TOTrO inLia BblAeNeHo. Bonee Toro, oHU MOryT CKpPbIBaTbCA
1 OT NOTEPMEBLLIETO MO fieNy N0 €ro 06BUHEHUIO (UTO HaM, HaNOMHUM,
NPeACTaBNSETCS KpaliHe HEKOPPEKTHBIM C NO3ULMKN 06ECTIEYEHNS NPaB U
3aKOHHbIX MHTEPECOB /LA, NOCTPadaBLUErO OT I'IpeCTyI'IerHI/IFI).

Kpome Toro, no Toii e NpuunHe 3Toii Npo6nieme MOCBALLEHa ca-
MOCTOATE/NNIbHaA HOpMa, OTCbl/1aloWasd K MHbIM MONOXXEHUAM YTIK un
APYTVIM HOPMATVBHbLIM aKTaM, PernamMmeHTUpPYHLWMM NPUMEHEHMEe On-
pefeneHHbIX Mep Ge30MacHOCTM YYaCTHUKOB YrOMIOBHOIO CyA0NPOun3-
BO/ICTBA.

Cmamosn 317.9. Mepul 6e30nacnocmu, npumeHnsemole 8 OnHouie-
HUU NO003DEBAEMO20 UL OOBUHAEMO20, C KOMOPBIM 3AKIIOUEHO 00-
cydednoe coenauienue 0 COmpyoHu4uecmee

1. Ilpu Heobxooumocmu obecneuums Oe30NaACHOCHb NOO03PEBAEMO20
WU 0O6BUHAEMORO, C KOMOPLIM 3AKTI0UEHO 00Cy0ebHoe coznauenue o co-
mpyoHusecmee, €20 OIU3KUX POOCEEHHUKOS, POOCMBEHHUKOG U ONUZKUX
JUY NPUMEHSIIOMCSL Mepbl OE30NACHOCMU, NPedyCMOMpEHHble Camb-
ett 11 u nynkmom 4 uacmu emopoti cmamou 241 nacmosuyeco Kooexca.

2. Ha nooospesaemoco unu 068UHAEMO20, ¢ KOMOPLIM 3AKIIOYEHO
docyodebHoe coenauterue 0 compyoOHuyecmee, pacnpoCcmpaHsaiomcs 6ce
Mepbl 20CY0apCmeeHHOU 3auumol NOMepPnesuiux, ceudemeneil U UHbIX
VUACTHUKOB Y2OL08HO20 CYOONPOU3B00CMEA, NPedyCMOmpeHHbvle pe-
0epPanrbHbIM 3AKOHOM.

B cooTBeTCTBUM C 3TUMU 3aKOHOAaTeNIbHbIMW aKTaMW AnarasoH Mep
6e30nacHoOCTK KpaVIHe LLINPOK. OH BKNHOYaET B Cebst KaK BO3MOXKHOCTb
NPOW3BOACTBA CMEACTBEHHBIX AEVCTBUIA C IMLIOM NOA NPUCBaBAEMbIM
eéMy NceBAoHMMOM, a OTAENbHbIX U3 HUX — B YCTOBUAX, NCKMHOYaKLWLNX
BVIBya]'IbeII‘/JI KOHTaKT, TaK N BO3MOXXHOCTb KOH(pVI,U,EHLI,VIafIbHOFO ne-
pecefieHns 3aliMLLaeMbiX ML, B APYroe MecTO XKWUTEMbCTBA, 3aMeHbI
Y/10CTOBEPAIOLLNX SIMYHOCTb JOKYMEHTOB, U3MEHEHUS UAEHTU(DUKALM-
OHHbIX NMPU3HAKOB BHELUHOCTW 1 Ap.&

87 CM. cT. 6, 10 ®3 «O rocyaapCTBEHHOI 3aLLyTe NOTEPMEBLUNX, CBUAETENEN 1
MHbIX YYaCTHUKOB YTrOMIOBHOIO CY/J0MPOM3BOACTBA.
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HeT COMHEeHUiA, 4TO HEOBXOAMMOCTb U CYLLIHOCTb Mep 6e3onacHoc-
T, NPUMEHAEMbIX K /1LY, C KOTOPbIM 3aK/toyaeTcs AocyaebHoe co-
rnalleHne 0 COTPYLHWUYECTBE, JO/MKHbI HE TONbKO AeTaslbHO 06rosa-
pUBaTLCA C HUM MpuK 0bcyxaeHun ycnosuii CoC, HO 1 BKHOYATLCA B
COflepXXaHue cocTaB/seMbIX M0 3TOMY MOBOAY MPOLECCyasbHbIX LOKY-
MeHTOB (NOCTaHOB/IEHWE CNef0oBaTeNis, CaM TEKCT CoralleHns, nocra-
HOB/IEHWEe NPOKYPOpa, ero npefAcTasneHne 06 0cobom Nnopsake npose-
[eHns cygebHoro 3acefaHuns).

Peann3aLus aToro CTPYKTYPHOI0 3/1eMeHTa paccMaTprBaeMol Tak-
TUYECKOI onepaummn obycnoBInBaeT, BO-NePBbIX, HEOOXOAMMOCTb MO-
BbILLEHHOV OCTOPOXHOCTU CO CTOPOHbI C/1ef0BaTeNs Npu UCMob30Ba-
HUWM MH(OPMaLMK, NOTYYEHHON OT /LA, C KOTOPbIM 3aK/THOYEHO [0-
CyfebHoe cornatleHue, Npu NPON3BOACTBE CNeACTBEHHbIX AENCTBUIA C
1306/114aEMbIMI C €e NOMOLLbIO rrypaHTamu no aeny (Tparnyeckuii
np1Mmep HecobNOLEHMA 3TOV PeKOMeHAALLMMN MPUBOAWICA HAMU BbiLLE);
BO-BTOPbIX, — TECHEILLEro ero B3auMOAeNCTBIS B 3TOM HarpasieHnm
Kak C iMuamu, OCyLLecTB/ISIOWMMM OMepaTMBHO-PO3bICKHYHO paboTy
Mo feny, Tak 1 ¢ onepatuBHbIMU COTpyaHMKamMn NBC, cnefcTBeHHbIX
1301 TOPOB, B KOTOPbIX (OUrypaHTbl (B TOM YMC/e IULO, C KOTOPbIM 3a-
KntoueHo ACoC) cogepkarcs.

YTo KacaeTtcs mep 6e30MnacHOCTW, KOTOpble criefyeT NPUHATb B OT-
HOLLUEHUW POACTBEHHVKOB W G/IM3KMX /UL, YYACTHWMKA COrNalLeHns, He
MeHee aKTMBHOE B3aMMOAeNcTBIe TpebyeTcsa OT CNeaoBaTensi Co CyX-
6amu, obecreuvBatoLLLMMKM BbINOHEHNE 3akoHa «O rocyapCTBeHHOM
3almMTe NOTeprneBLUNX, CBUAETENE N UHbIX YYACTHUKOB YrofI0BHOMO
Cy[0NPON3BOACTBA.

HeT COMHeHWi1, 4TO faHHasA TaKTM4Yeckas onepauus no Mepe gop-
MMPOBAaHUA ee TEOPETUYECKUX W NPUKNaAHbIX OCHOB MO3BOSIUT Bbl-
SBUTb N ApYrue BXOAALLME B Hee CTPYKTYPHbIe 3/1eMEHTbI; CYLLHOCTb
3TOI TaKTUYeCKOl onepayuy 6yaeT BO MHOroM 06yCnoBnBaTbCs CKa-
AblBaloLLEeNcA NPUMEHUTENBHO K HEl CNefcTBEHHOW cuTyaumein. OHa
Xe, B CBOKO ouepefp, OyaeT (hopMMpOBaTLCA B 3aBUCMMOCTM OT TOrO,
UCXOL4MT M MHWUUMaTKBA B 3aKkntodeHun CoC oT nofo3peBaemoro/o6-
BUHSEMOIO W ero 3alUTHUKA, 160 BO3MOXHOCTb 3aK/IOYEHUS TaKo-
BOr0 MHULMMPYETCA LieNieHanpaseHHbIMU AeACTBUSMI CefoBaTenNs,
COTPYZAHWKOB OMepaTUBHO-PO3bICKHBIX CYyX6. OgHAKO Noka NpakTuka
3aK/THOUEHNS TaKMX COrNaLleHnin UCHNCNSETCA eAMHUYHBIMU CyYasMu,
4TO He aeT BO3MOXHOCTU ee CKOJIbKO-HNOYb CEPbe3HOro 0600LLEHNS.
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A NOTOMY Mbl B HaCTOsILLee BPEMS B PacCMaTpvMBaeMOM OTHOLLEHW
cuMTaeM 415 ce6s KOPPEKTHBIM OFPaHNYUTLCS NNLLL PACCMOTPEHHBIMM
BblLLE MPaKTUYECKUMW MO3UTUBHBIMM PEKOMEHAALMAMU MO COLepxa-
HUWIO 3TOM TaKTUYeCKOI onepauym.

WTak, gocynebHoe cornalleHve 3aKknto4eHo, YronoBHoe 4eno B OT-
HOLLEHUM 0BBUHSAEMOTO BbleNeHO B OTAeNbHOE MPOV3BOACTBO; Npo-
KYpPOPOM YTBEPXKAEHO MO HEMY O0GBMHUTEbHOE 3aK/OYEHME U BHe-
CEHO npefcTaBneHne 06 0co60M nopsiake NPOBEAEHNS CyAe6GHOro 3a-
cefjaHNs 1 BbIHECEHUW CyAe6HOro peLleHnst No JaHHOMY YrosI0BHOMY
Aeny. HakoHew, nocsne 03HakoM/IeHUs 06BUHSEMOTO M ero 3aLiMTHUKA
C 3TVM MpeACcTaBneHVEM, [eN0 N NPeACTaBIeHVe HanpaB/eHbl MPOKy-
POPOM B CyA,

W 3aecb Takke BO3HMKAET psd npobnem, Tpebylolmx ans ceoe-
ro paspeLLeHns KPUTUYECKOro aHann3a AeiiCTBYHOLLErO B OTHOLLEHNM
0CO6eHHOCTeN CyfebHOro pacCMOTPEHMA TaKOro [jena 3aKoHOAATe lb-
CTBa W NPaKTUKM €ro NpuMeHeHus.

O npobnemax cygebHOro paccMOTPeHNS YrofIoBHOIO fena
B OTHOLLEHMM LA, C KOTOPbIM 3aK/H04EHO
pocyne6Hoe cornatleHne 0 COTPyAHUYECTBE

OCHOBaHWsA PacCMOTPEHMS Takoro Aefia B 0CO60M MNopsiKe perna-
MeHTUpOoBaHbl CT. 317.6 YTIK, NonoxeHns KOTOpoi, TpebytoLime, Ha
HaLl B3rN1s/, 0C060ro KPUTUYECKOro aHann3a, Mbl CYUTAEM Lienecoob-
pa3HbIM NPUBECTY Aanee:

Crarbsa 317.6. OCHOBaHMA NPUMEHeHNs 0Co60ro nopsaKa nposese-
HUA Cy,qe6H0ro 3aceiaHnA 1 BbIHECEHUA Cy,q66HOFO peLweHna no yro-
JTIOBHOMY [€Ny B OTHOLUEHUN 00BMHSEMOTO, C KOTOPbIM 3aK/THOY4EHO A0-
cyfe6HOe cornalleHne 0 COTPYAHNYECTBE

1. Ocnosanuem 01 paccmompeHrusi Cyoom 60npoca 0o 0cooom no-
PpsidKe nposedeHusi cy0eOH020 30Cce0anUst U 8bIHeCeHUs CYOeOH020 pe-
WeHUs N0 Y2008HOMY O€lly 8 OMHOWEHUU 0OBUHAEMO20, C KOMOPbIM
3aKII04eHo 00CyOebHoe coenauileHue 0 COmpyoOHuyecmee, AGJAemcs
yeonosnoe deno, nocmynuguiee 8 cy0 ¢ npeocmasgieHuem npoxKypopad,
VKazauHolm 6 cmamve 317.5 Hacmosiwezo Kooekca.

2. Ocobvlii nopsiook nposedetust cy0ebHO20 3ace0anus U 6bIHeCeHUs
CYy0ebH020 peuletls No Y20108HOMY Oely 6 OMHOUeHUU 0DBUHAEMOZO,
C KOMOpbIM 3aKAI04eH0 00cy0edHoe co2naulenie 0 compyonuyecmae,
npUMeHsemcsi, eciu cyo yOoCmo8epumcsl, 4mo.
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1) eocyoapcmeennviil 006uUHUMENL NOOMEEPOUT AKMUBHOE COOell-
cmeue 008UHAEMO20 Ce0CBUI0 8 PACKPLIMUL U pACCe008AHUU Npe-
cmynienust, U3001UdeHUuL U y20106HOM NPeCied08anuL OPyeUux coyuacm-
HUKO8 NpecmynJieHusl, po3blCKe UMYUecmsd, 000blmo2o 6 pe3yibmame
npecmynjieHusl;

<..>

3. Ecnu cy0 ycmanogum, umo npedycmompenmble 4acmamu nepeotl u
6MOPOU HACOAW el CIMAMbl YCI08USL He COONI00eHbL, MO OH NPUHUMAem
peuienue 0 Ha3HayeHuu cy0ebHo20 pazoupamenscmea 6 0ouem nopsioxe.

4. Ionoowcenus Hacmosiueli 21agvl He NPUMEHSAIOMCS, ecliu cooel-
cmeue noodo3pesaemozo Ul 00BUHAEMO20 CLEOCMBUIO 3AKII0UAIOCH
JUUB 8 COODUeHUU CBEOEHUNl 0 e20 COOCTNBEHHOM YHACUL 8 NPeCTyn-
HOUL OesimeibHOCU.

Mpu aHanu3e nNpuBeAEHHbIX MOMOXKEHWI AaHHONW Hopmbl YTIK, B
MepByt0 04epelb, AYMaeTcs, CneayeT 06paTUTb BHUMAaHME Ha HEKYHO
HEKOPPEKTHOCTb (HOPMY/IMPOBKM B €e 4acTh 1 OCHOBaHWi Ans npu-
MEHeHMsi 0co60ro nopsigka cynebHOro 3acefaHust M BbIHECEHUSA Cy-
,D,e6HOI'O peLerHnsa B OTHOLLEHNN 06BMHSIEMOTO, C KOTOPbIM 3aK/o4e-
HO [0CyAe6HOe cornalleHve 0 CoTpyaHMYecTBe. o AeiCTBYOLLEN ee
pefakuun OCHOBaHWEM AN1S1 NMPUMEHEHUA [AaHHOTo 0Co60ro nopsaka
BbICTYMaeT YrofioBHoe Aeno. He gymaem, 4To 310 Tak. MoctynumsLuee
B Cy[, Yrosi0BHO€ A€nNo ,D,EVICTBI/ITEI'IbHO ABMAETCA OCHOBaHMEM AJ1A €ro
PacCMOTPEHWS MO CYLLECTBY BHE 3aBMCKMMOCTM OT Yro/I0BHO-MPOLLEC-
Cya/lbHOI npouefypbl Toro. OgHako (0 YeM BMOJHe CNpaBes/IMBo Mu-
weT A. . PbPKakoB) «OCHOBaHNEM PacCMOTPEHNS CYA0M BOMpoca 06
0C060M NopsiAKe NPOBEAEHNS CyeBHOro 3acefaHnsi U BbIHECEHUS CY-
[e6HOro peLleHns Nno yrosioBHOMY fefly B OTHOLLEHWM 0BBUHSAEMOTO, C
KOTOPbIM 3aK/HOYEHO A0CYyAebHOe CornalleHne 0 COTPYAHNYECTBE, SAB-
NsieTca npeAcTaBieHre NPOKYpopa, NOCTyNMBLLEE B CYL, BMECTe C yro-
NOBHbIM fenom. He 6bIno 6bl NpeacTaBieHns, Heb3sa 6b1n10 6bl NOA-
HSTb BOMPOC 06 0CO6OM MOpPsZKe, a PaCCMOTPEHME YIONOBHOMO Aena
BCe paBHO Obl COCTOSNOCH»®,

Mpu aHanuse cogepxxaHns n. 1 4. 2 3T0i HopMbl YTIK B KOHTEKC-
T€ Hallero nccnefosaHnAa cpasy HanpalnBakoTCA, KaK MUHUMYM, TPU
BoMpoca:

a) Kakum 06pa3oM 1 Ha OCHOBaHWM Yero COTPYAHUK MPOKypaTypsbl,
Ha3Ha4YeHHbI NO paccMaTpyBaeMoMy B 0COG0M MOPSIAKE Yron0BHOMY

8 Pwiorcaxos I1. I1. YKa3. cod. C. 78.
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[Ny B OTHOLLIEHWUM N1LIA, C KOTOPbIM 6bI10 3aKnoueHo JCoC, rocy-
[aPCTBEHHbIM 0OBUHUTENEM, CAM MOXET YBeANTLCS B (haKTe aKTUBHO-
ro CO,EI,GVICTBI/IFI 00BUHSIEMOTO cneacTento (,qanee MO TEKCTY 3TOr0 Nosno-
)KEHUS), a cnefoBaTeNbHO, NOATBEPANTb €ro B cyae?

U smo npumom, umo ¢ mamepuanramu 0CHO8HO20 0end, nO KOMO-
POMY 2mOm 008UHSEMBIIL OKA3AN COOelCmEUe CIeOCMBUIO, U U3 KOMO-
P0O20 nooaedcaujee paccCMOmMpeHuIo ¢ €20 Y4acmuem y20108Hoe 0elo
8bI0€IEHO, 20CYOAPCMBEHHBII 0D8UHUMENL, KAK NPABUILO, 21YOOKO He
BHAKOM U K PACCAE008AHUIO €20 (C YUemOM CO8PeMEHHO20 CMamyca
npoKypopa 8 00Ccy0ebHOM Npou3800cmee) 8 Npunyune OMmHOUEeHUs.
umems He Moe.

[lymaeTcs, 4To Takasi BO3MOXHOCTb Y rocyapCTBeHHOro 06BUHUTE-
NSt NPaKTUYeCKM OTCYTCTBYET. B 3T0l €BSi3n yTBEpXKAeHUe A. . PbiXka-
KOBa O TOM, 4TO Focy,ﬂ,apCTBeHHbIVI 00BUHUTENb «BMOMHE MOXET He CO-
rNnacnuTbCA C TEM, YTO 3anncaHo B NPeACTaB/EHUN 06 ocobom nopsaake
NpOoBefeHNs CyAe6GHOro 3acefilaHst U BbIHECEHMS CyAeOHOro peLeHus
Mo YyronoBHOMY ey B OTHOLLEHUN 006BMHSIEMOTO, C KOTOPbIM 3aKJ/1Ho-
YeHo Alocyae6Hoe cornalleHne 0 COTPYAHUYECTBE»®, NpeacTaBnseTcs
HaM HEPEASIMCTUYHbIM.

6) nouemy cyz, NPUHUMAs OTBETCTBEHHOE PeLLEHUNE O NMPUMEHEHNN
0Cc060ro nopsiika cyne6HOro 3aceaaHns U BbIHECEHUM CYe6HOro pe-
LEeHMA NO YrosioBHOMY A€y B OTHOLLUEHUW TaKOoro sinua, AO0/KEH OC-
HOBbIBATbCA /LWL Ha MHEHUWN TOCYAapCTBEHHOIO 00BUHUTENS O Bbl-
NMO/THEHUWN 0OBMHSAEMbIM CBOMX 0013aTe/IbCTB nepen cneacTteueMm, npu-
HUMaTb ero, Mo CyLLECTBY, «M0f YeCTHOE C/I0BO, Ha Bepy»? W Kak aTo
cornacyetcs (M cornacyeTcst ) ¢ He3aBUCKUMOCTbLIO 1 POSbIO Cyaa B
OCYLLECTBNEHWM NPaBOCYANA?

B 3TOlA Xe cBA3M:

B) KaK/M 06pa3oM cy/l, NPUHUMas PELLIEHIE O HAa3HAYeHWUM Cy1e6HO-
o PacCMOTPEHVS TAKOro fiena B 0CO60M MOPSKe, MOXET Y6eaUTLHCS B
COO/MIOAEHUM 0OBMHAEMbIM YCIOBUIA, YKa3aHHbIX B M. 1 4. 2 cT. 317. 6
YTIK?

Tym dce 3amemum, Ymo u 6ce CKA3aHHOe 8blule 0O IMUX NOTONCEHU-
sax cm. 317.6 VIIK, u chopmynuposantvie no ux nogoody Hauili BONPoCyl
8ceyeno OMHOCIMCsL K AHATOSUYHBIM, NO CYWeCcmsy, YCIMaHOGIeHUIM
credyroweti —cm. 317.7 VIIK.

Hanomnum ux:

8 Puiorcaros A. I1. YKa3s. Cou.
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Cmamoa 317.7. Iopadox npogedenus cyoedonozo zacedanus u
nOCMAaNHO08/IeHUA NPU20BOPA 6 OMHOULEHUU NOOCYOUMO20, C KOMO-
DbIM 3AKTII04EHO 00CYOedHoe cozlauieHue 0 COmpyoHuuecmee

<..>

3. Cyoebnoe 3acedaniue HAUUHACTCS C U3NO0NCEHUSL 20CYOAPCMBEH-
HbIM 008UHUMENEM NPEObABIEHHO20 NOOCYOUMOM)Y 0DBUHEHUs, NOCLe
yee0 20CyO0apcmeeHHblil 008UHUMENbL NOOMEEPHCOaen Ccooelicmeue
HOOCYOUMO20 CLeOCMBUIO, d MAKICe PA3BACHAEM CYOY, 8 YeM UMEHHO
OHO BbIPAZUTOCD.

4. IIpu s5mom 0onarcHvl ObIMb UCCTIEO0BAHDL:

1) xapaxkmep u npedenvt cooelicmeus. nOOCYOUMO20 Cl1eOCHBUIO 8
PACKpbLIMUL U PACCIE008AHUY NPECHYNACHUS, U300TUYEeHUU U Y2006~
HOM Npeciedosanuu Opyeux COYHYACMHUKO8 NPECMYNJeHUs, PO3biCKe
umyujecmad, 000blmozo 6 pe3yivmame nPecmynieHusl,

2) 3Hauenue compyoOHUYecmed ¢ NOOCyOUMbIM OJisi PACKPLIMUS U
pacciedosanus npecmynienus, u300auyenus u y20108H020 NPeciedo-
8aHUs OPY2UX COYUACTHUKOG NPECMYNIeHUs], PO3bICKA UMYWeCmad, 00~
ObIMO2O 6 pesyibmame NPecniynieHusl;

3) npecmynienus unu yeono6Hvle 0end, OOHAPYICEHHbIE UTU 603-
OyorcOeHHble 8 pe3yIbmame COmpyOHUYecmad ¢ NOOCYOUMbBIM,

4) cmenenv yepo3vl TUHHOU Oe30NACHOCMU, KOMOPOU NO0BEP2ANUCD
nOOCYOUMbIUL 8 pe3yivbmane COmpyOHUYecmaa co CmopoHol 0O6uHe-
HUsl, e20 Oau3Kue poOCMBEHHUKU, POOCHBEHHUKU U ONU3KUe Tuyd; ...

Takoii BO3MOXXHOCTW Y Cy/a HeT.

B HacTosiLLee Bpemsi Mbl BUAVMM eAVHCTBEHHO BO3MOXHBbIA MO3UTUB-
HbIli OTBET Ha BCe 3TW BOMNPOCI: 3aKOHOOAmMeNbHOe YCMAHOBIeHUE NO-
JIOJICeHUsL O MOM, YMO peulenue 0 NPUMEHEeHUU 0C00020 NOPsOKA NPo-
8edenusl cy0ebH020 3acedanusi U 8blHeCeHUsl CYOeOH020 peuleHUs Nno
VeON08HOMY 0ely 8 OMHOWEHUU 0OBUHAEMO20, C KOMOPBIM 3AKTIOUEHO
docyoebHoe coenauieHue 0 CoOmpyOHU4ecmae, MOoXcen NPUHUMAMbCS
JULUL NOCILE PACCMOMPEHUsL NO CYUWECMBY Y2OL08H020 0eld, U3 KOMOo-
po2o oo evioenero. JINLb B 3TOM CNyYae — MMes «Ha pyKax» cyebHoe
peLLeHe Mo «0CHOBHOMY» YTO/I0BHOMY fiefly (pasymeeTcs, npuobLuae-
MOE K MaTepuasiaM Aefia pacCMaTprBaeMoro), no HalleMy YoexaeHuo,
W TOCYAAPCTBEHHbI 0BBUHUTENb, U CY/ MOTYT 060CHOBAHHO OTBETUThL
Ha MOCTaB/IEHHbIE BbILLE BOMPOCHLI, a NMNOTOMY — MPUHATbL COOTBETCTBY-
oujee yCTtaHOB/TEHHbIM 06CTOATENIbCTBAM B 3TOM OTHOLLIEHWM OOBEK-
TUBHOE pPeLUeHne.
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CypaebHas MpakTMKa 3aKIO4eHNs U peanvsaummn LocyaebHbIX co-
rNalleHnii 0 COTPYAHNYECTBE BbISBIMA eLe ofHy (Mpu3Haemcs, Hamm
paHee TeOpeTUYECKM faxe He npeanonaraemyto) npobnemy. CyLHOCTb
ee COCTOUT B OMpeeNieHnn NpoLeccyabHbIX NOCNeACTBUI OTKas3a OT
[0CYyAe6HOro cornalleHns o CoTpyAHNYECTBE INLA, C KOTOPbIM OHO 3a-
KNHOYEHO, B Cyfe NPy pacCMOTPEHWM BblAeNIEHHOTO B OTHOLLEHUW [aH-
HOro 06BMHAEMOr0 B OTAE/IbHOe MPOM3BOACTBO YrONOBHOTO Aena, B
MpaBOBOM MeXaHU3Me pearMpoBaHus Cyda Ha AaHHYH cuTyauuto. Ans
Pa3bACHEHNS BOCMOMb3yeMcs MPUMEPOM U3 OMyBNMKOBaHHOW cyae6-
HOW NPaKTUKMN.

C /1., 06BMHSIEMbIM B COBEPLLEHUM MPECTYMNEHWIA, MPeLyCMOTPEHHbIX Y. 4
CT.33,4.2CT. 1051 4. 4 cT. 162 YK P®, npokypopoM 6bI1/10 3aK/HOUEHO J0CY-
[e6Hoe cornalleHne 0 COTPYAHWUYECTBE, 810 MO0 ero 06BMHEHUIO BbINo Bblje-
JIeHO B OT/ie/IbHOE MPOU3BOLCTBO.

Ha npefgapuTe/bHbIX CyLwaHusx Aena, NoCTynuBLLIEro Ans paccmoTpe-
HWS B NOPsAKe, ycTaHoBneHHoM . 40.1 YTIK, J1. oTkasancsa oT focyae6Horo
COrMalleHnsa 0 COTPYAHNYECTBE, MOTMBMUPYS STO TeM, YTO OH 3aK/HUWUA ero
BbIHY>X/JJEHHO B pe3y/ibTare yrpo3 o CTOPOHbI pabOTHUKOB NMPaBOOXPaHUTE b-
HbIX OPraHoB, 1 3asBW/1 XOLATACTBO O PACCMOTPEHWM [ieN1a B OTHOLLEHUW HEro
C yyacTveM NpUCSXKHbIX 3acefateneid. Mo XxoaaTaiicTBy rocyaapcTBeHHOro 06-
BWHUTENSA Cyj, BO3BPATW/T YrOMOBHOE A€/0 N0 00BUHEHWIO J1. 415 COefUHEHNS
ero € YrosioBHbIM [1e/loM N0 06BUHEHWUIO APYTUX NNL, KOTOPbIM UHKPUMUHU-
POBAJIOCh Y4YaCTVe B COBEPLUEHNMN 3TUX XKE NPECTYMNIEHWIA.

B cOBMECTHOW KaccalMOHHOM Xanobe 06BUHSEMbIA J1. 1 ero 3alnMTHUK
nonaraan, YTo B JaHHON CUTyaUWW Cyf AO/MDKEH Obll Ha3HauMTb CyfaebHOe
3acefjaHne, NOCKOMbKY He MMeeTcs MPenaTCTBU ANA ero pacCMOTPEHUs 1
3aKOHOM He MpefyCcMOTpeHbl NoL06HbIE OCHOBAHWA BO3BPALLEHMA fefia rnpo-
Kypopy.

CypebHas Konnervs rno yronosHbIM fenam BepxosHoro Cyga P® npuwina
K BbIBOAY, YTO «0O0CHOBAHHOCTb PELLIEHNs Cya O BO3BPALLEHMMN YTONOBHOIO
[ena NpoKypopy COMHEHW He Bbl3blBaeT, NOCKO/bKY OCHOBaHWEM [J1S Bbl-
[eNeHns YrofoBHOro fena B OTHOLLIEHWW J1. ABUNOCh MMEHHO 3aK/IHOYeHue ¢
HUM LOCYAe6HOro CornalleHuns 0 COTPYAHNYECTBe». Kpome Toro, KaccalmoH-
Hasi MHCTaHLMA yKa3aia, YT0 «3aK/HUeHVe COrMalleHnst 0 COTPYAHMYeCTBe
NpeaycMaTpuBaeT HECKO/bKO MHOW, HEXXENW YKasaHHbIV B rnaeax 22—-27 1 30
YTK P®, nopagfok nposefeHns NpeaBapuTensHOro Cnefcrens, 0 Yem CBuje-
TeNbCTBYET cofepXkaHue Y. 1 cT. 317.4 YK PO»%,

% OnpegeneHne Cyae6HO Konnernn no yronoBHeiM aenam BepxosHoro Cy-
fa P® ot 29 mons 2010 r. Ne 67-010-45 // BronneteHb BepxoBHoro Cyna P®.
2011. Ne 1. C. 23.
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Jlocyoebroe coznawenue o compyoHuuecmse...

Cama Mo cebe, TaK CcKaszaTb, CYLLHOCTHass 0O60CHOBAHHOCTb 3TUX
CyAeOHbIX peLLeHWNiA y HaC HUKaKMX BO3paXKeHWI He BbI3biBaeT. bonee
TOr0, OHW NPUBOAAT HE TOMbKO K BO3MOXHOCTW Hanbonee 06beKTUBHO
1 BCECTOPOHHE PacCMOTPeTb BHOBb COEAVMHEHHOE AeN0, HO U Npakce-
O/10MMYHbI: BeAyT K MpoLeccyasibHO 3KOHOMMUK MyTem obecreveHuns
BO3MOXHOCTW B OAHOM (2 He B pa3/MyHbIX) NpoLeccax MUCcCneaosarb
BCe 06CTOATENbCTBA UHKPUMUHMPYEMbIX BCEM MOACYAMMbIM OOBMHE-
HWI. OAHAKO C NPaBOBbLIX MO3ULNIA 3TW peLLeHNs HaM NPeACTaBNATCA
HECKO/bKO YS3BUMbIMU, XOTS Bbl NOTOMY, 4TO 4. 3 cT. 317.6 YTIK aei-
CTBUTE/NbHO YKa3blBaeT: eCN B Cyfe YCTaHaB/NMBAETCS, YTO AOCyne6-
HOe cornatleHne 0 COTPYAHMNYECTBE 6bIN0 3aK/IHYEHO He [06POBOSILHO
(Kak TO B paccmarpuaemMomM npumMepe cnesyeT M3 00bsCHEHUIA 06BU-
HSEMOrO0), «OH NPUHMMAET peLLeHre 0 Ha3HauYeHnn cyfebHoro pasou-
paTenbCTBa B 06LLEM NOPSALKe»; O BO3MOXHOCTM B 3TOIN CUTyaLumn BO3-
BpaLLeHWs YrofoBHOTO fefia MPOKYpPopY AN COeAUHEHNS ero C Ae/0M,
3 KOTOPOr0 OHO paHee ObINo BbI4ENEHO, PEUN 3aKOHOAATE b HE BefET.

[ns KOPPEKTHO-NPaBOBOro paspeLLeHns 3TON KOMIM3UKU Mbl Npes-
naraem fonosHuTb 4. 3 cT. 317.6 YTIK COOTBETCTBYHOLUM NOMIOXKEHW-
eMm, ChopMyn1poB ee NPUMEPHO CreaytoLmMM 06pasoM: «Ecau cyo ye-
MAaHOBUM, YMO NPedyCMOMPEHHbLE YACTIAMU NEPEOU U 8MOPOU HACMO-
;m;eﬁ cmambsvlul YCloeusl He CO6ﬂioaeHbl, mo OH npuHumaem peuteHue o
HA3HAuYeHuu cy0ebHo2o pasoupamenbcmed 8 ooujem nopsoke, aubo o
6038paleHul Y20l08H020 end NPOKYPopy 05l €20 COeOUHeHUs. C Y2o-
JIOBHbIM ()eJZOM, U3 Komopoco panee OHo ObLIO 8bLOEIEHON.

UTO ke KacaeTca NnpvBefeHHOro BbiLe MOMnoXeHUa 4. 4 cT. 317.6
YTK, TO Mbl HACKO/IbKO He COMHEBaEMCS B €r0 CYLHOCTHOW W NPWH-
LUMNManbHON 3HAYMMOCTM ANS CaMOil BO3MOXXHOCTM 1 Heo6xoammoc-
TN 3aKNOYEHNA JOCYyAe6HOro cornalleHns o coTpyaHuyectse. OfHa-
KO HaxXOX[eHWe ero MMeHHo B 3Tol cTaTbe YTIK, TpaKTyHoLLel yKe 0
[eATeNbHOCTM He TO/IbKO MOC/e 3aK/OYeHNs Takoro corfalleHmns, Ho
nocne NOCTYNNeHUA Aena B OTHOLLEHW 06BMHAEMOTO, C KOTOPbIM OHO
3aK/104EHO, B CyA, HaM NpeACTaBNAeTCA HEKOPPEKTHLIM (a TOUHee — B
Hein HeyMeCTHbIM). [ 3TO Halle 3aMeyaHue HOCUT He TONbKO pefak-
LIMOHHbIV XapaKTep, KacaeTcsi He TO/IbKO HEKOEro npocyeTa B HOpUaM-
YEeCKOI TEXHWKe, OHO MMEET COAePXKaTe/lbHOE 3HaUYeHWe ANA MHCTUTYTa
[0Cyne6HbIX cornalleHnii 0 COTpyAHUYECTBE.

[leno B OTHOLIEHWM NNLA, COAENCTBME KOTOPOIO CNEACTBUIO 3aK/IH0-
4asiocb /INLLL B COOOLLEHNM CBELEHWIN O ero CO6CTBEHHOM y4yacTuu B
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MPEeCTYNHOWN LeATeNbHOCTH, B NMPUHLMME He MOXET BbITb HanpaBneHo
B Cyf, 419 pacCMOTPeHMUs ero B 0CO60M Mopsfke, M60 B TakOM Criyyae
[CoC ¢ HUM 3aK/TO4EHO ObITb HE MOXET. 1 3TO CrieflyeT pa3bACHATb
noAo3peBaeMoMy/06BUHSEMOMY MpPW 3asBIEHUN UM XOfaTaiicTBa O 3a-
KNHOYEHWW TAKOro COrnatleHms.

A NOTOMY Mbl Monaraem, YT0 norodiceHue, cooepacaujeecs 8 Ha-
cmosuee epems 6 u. 4 cm. 317.6. VIIK, dondxcno dOvimov nepeneceno
8 My Ccmamvio, KOMOpPOoU YCMAHOGIeH NOPAOOK 3AS61eHUsL XO0Amatic-
mea o 3AaKJaI4YeHuu docydeéﬂozo cociauterHuslt o compyéimttecmee, — 8
cm. 317.1 VIIK.

3aBepLuas 3Ty paboTy, NMOBTOPUM: OTCYTCTBME 3aKOHa CTaBUT YcC-
MOTPEHWe NpPaBoNpUMeHNTENS B 061aCTU, UM NPAMO HE periiaMeHTy-
PyeMOoli, Ha rpaHb NPaBoro «gonax. Slyylle MMeTb HECOBEPLLIEHHBI 3a-
KOH — ero MOXXHO COBEPLLEHCTBOBATb, Y/yuyLlaTb N0 Mepe HaKomM/IeHWs
MPaKTVKMN ero NpUMeHeHNs, Yem BOO6LLLE HE UMETb 3aKOHa, BBOAALLETO
B ONpefesieHHble pamMKu He06X0AMMOE U JOMYCTUMOE YCMOTPEHME Ha
MPVHATUE CTO/Mb 3HAYMMOTO PELLIEHMS, KaK 3aKnoueHne focynebHoro
COrnaLleHns 0 COTPYAHUYECTBE C NOL03PEBAEMbIM/OOBUHAEMBIM, U CO-
3/aKoLLero NpaBoBOV MeEXaHU3M ero peanunsauu.



O IIIATAX
K TISTOM
T'OPU30OHTAAU






O LLIATAX K IATOY TOPU30HTAJIU.
MeTO,EI,I/Il-IECKI/Ie, C BKpan/JieHMem JindHbIX BOCMOMMUHaHWM
M UnTaT, COBETbl HAYMHAOLWWM HayYHbIM COTPYAHUKaM

rymMaHuUTapHoro npopuns)*

EcTb Takoe NpaBWo WaxMaTHOW Urpbl: NeLKa, AoLleaLlas o BOCb-
MO rOpu30oHTaNM, NpeBpaLLaeTcs B (urypy. A ecnm yumTbiBatb, YTO
MneLka Ha4YMHaeT CBOE ABVKEHWE CO BTOPOI rOPU3OHTANIN, TO TPETLEN
B HalLEM C/y4ae MOXHO CUMTaTb MOMy4YeHVe BbiCLLEr0 06pa3oBaHus,
CNeflytoLLEen — acnnpaHTypy MK COUCKATeNbCTBO, NATON — NONyYeHne
CTeneHn KaHamaata Hayk u T. A.

KcTaru, 3ameTbTe: newke, 4Tobbl AOWTH 40 BOCbMOW FOPU30HTaNN,
COBepLLEHHO He 06s13aTe/IbHO coMBaTh (PUrypbl MPOTUBHMKA, YTO HEMU-
HYeMO A1 LWaLlKW, CTPeMSLLENCcs B AaMKK (1 3TO — NepBsast 3anoseab U3
LIMKNa METOANYECKINX COBETOB; BOOOLLLE-TO, CKOpee BCEro, 3Ta 3anoBesb
HEe METOAMYECKOr0, a METOA0NOrMYECKOr0 XapaKTepa v 3Ha4eHus).

Bbl ceiiyac HaxoguTeCh Ha MyTW K NATON ropu3oHTanu. CnoxHoc-
Tell Ha Hem macca. Kak 4enoBek, ero BecbMa AaBHO MPOLLEALLNIA, XO-
Ten 6bl NOAENNTLCA HECKONbKMMI COBETaMM B HAZIEX e 06NerynTh Bam
3TOT MyTb.

Ho cHavana HecKonbKo 3aMevaHuii 1 BOCMOMUHAHWIA.

A He N6k, 6onee TOro, He NOHUMALD, BbIPAXKEHNE «MO00M yue-
Hblli». CnefoBaTesibHO, JO/MKHbI ObITb U yYeHble He MoMogble — CTa-
pble... [10 MOEMY MHEHWIO, y4YeHble ObIBalOT ABYX BUAOB: YMHbIE U He-
YMHble. 1 3TO OT Bo3pacTa OTHHOAb He 3aBUCKUT. IHOe eno, ecTb yue-
Hble HauMHaloLLMe, eLle He OBNaJeBLUVe TEXHOMOMMel 3Tol paboThbl, 1
yueHble 60/€ee OMbITHbIE, 3HAOLLE €€ METOAUKY.

Mo MOeMy MHEHMIO, HACTOSILLME YYeHble — 3TO MaTeMaTuKn, hunsn-
KW, XUMWKW, BCE Te, KTO 3aHMMaeTca PyHAaMeHTa/lbHbIMW eCTeCTBEH-
HbIMM HayKaMW. A Halla HayKa — He eCTeCTBEHHas. ..

* Bnepsble JaHHas paboTa 6blia ony6nMKoBaHa B COOpPHUKE: BOpOHEeXCKue
KpUMUHaNMCTUYeckme uteHns / nog ped. O. . baesa. Boin. 5. BopoHex, 2004.
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— Kakue Mbl ¢ TO60I yueHble? Mbl ¢ TOGOI NPOCTO Hay4Hble CO-
TPYAHVKM, — KaK-TO C NIErKMM MPUBKYCOM ropeyu B ronoce ckasan MHe
Pathann CamymnnoBny BefikuH, Kak M3BECTHO, OCHOBOMO/IOXHWK CO-
BPEMEHHOWN POCCUINCKON HayKun KpUMUHANUCTUKK. W 3TO He 6bino ca-
MOYHUWUMKEHMEM, KOTOPOE Maye ropaocTy, a KoHcTaraumsa (hakTa «He-
eCTECTBEHHOCTM» HaLLEn HayKW.

...MHoro net Hasap, Korga s co CneCTBEHHON paboTbl nepeLuen B
YHUBEPCUTET M Hayan 3afyMblBaTbCA O AMCCEpTauun, OfHaKAbI YBU-
[ien Ha CTeHfe Yy [eKaHata 00bsBNeHWe: Takoro-To Yncna CoCTomTCs
MEeTOA4MYECKNIA CeMMHap, Ha KOTOpoMm npodeccop Bnagummnp Hukona-
eBnY CKOGeNKNH PacCKaxKeT, Kak Nucarb KaHAUAATCKUe auccepTaumm.
Tema ceMuHapa Tak 1 Gblna 0603HaveHa: «Kak nucarb KaHAuaaTckue
aucceptauumy. Bpems torga 6b110 4OCTaTOMHO CYPOBbLIM, MOCELLEHME
3TUX CEMUHapOB, a PyKoBOAW/T UMK npodeccop BukTop CtenaHoBUY
OCHOBWH, 6bIN0 06s3aTeNbHbIM. 1 X0TS BCe, B TOM YMC/e, pa3yMeeTcs,
1 2, OT UX NOCELLEHNS MO BO3MOXXHOCTM OT/IbIHUBa/IW, B 3TOT pa3 A Oblin
B MEPBbIX PALAX «MOMOAbIX YUEHbIX».

B. H. CkobefikuH (4enoBek ¢ 60/1bLLNMM YyBCTBOM HOMOpPa, KOTOPOe,
K CMOBY CKasaTb, HanpoTWB, HaMpoYb OTCYTCTBOBA/IO Y PYKOBOAUTENSA
CemMMHapa) BblLen Ha TPUOYHY C HECKO/IbKUMMW TO/ICTEHHBIMU Narnkamu
1 NaYKOM KHWT.

— Bonogs, — ¢ ncryrom cnpocui BbIHY)KAEHHO CUAALLMIA Ha CeMUHape
npoceccop ViBaH AnekcaHapoBuY ManaraH, — Tbl BCe 3TO UnMTaTh Oyaellb?

— Ara, — 3nopagHo oTBeTn CKOOENKUH.

3aTem OH pacckasan [Ba aHek[oTa, NpoyuTan [iBa CBOMX iMpuyec-
KX CTUXa 1 COOBLLMN, YTO LOKNAL OH 3aKOHUMI.

— Bnagumnp Hukonaesny, a Kak >ke BCe Xe nucatb aucceprauumn?
— Bo3MyLLeHHO cnpocun B. C. OCHOBUH.

— A 2 He 3Hat0, — cobupas bymaru 1 cxofs ¢ TpubyHbl, ckasan Cko-
GefIKUH. ..

Csemuas um namAaniv, 6ce OHU OvbLIU Hacmosawue HayiHsvle Co-
mpyoHuku’.

A TOXe, roBops Mo G0NbLLIOMY CYETY, He 3HAK0 [0 CErofHSALIHEro
[HA, Kak nucarb gucceprauun. I noTomy BOT /IULLb HECKO/IbKO METO-
AMYECKMX COBETOB O TEXHOOMMM 3TOM paboTbl.

1 B Te rogbl npocheccop B. H. CkobenkuH 6bin 3aBeaytoLLmm Kageapoi rpax-
[,aHCKOro 1 TPyAoBOro npasa, npogeccop B. C. OCHOBUH — 3aBedytoLLmm Kades-
POl rocyaapcTBEHHOrO npaga, npodeccop M. A. ManaraH — 3aBegyroLwym Kagea-
poii Teopyn 1 UCTOPUK rocyaapcTBa 1 npasa BIY.
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[na Hayana oTBeTMM Ha BOMPOC: umo ecmsb duccepmayus N0 NPO-
6nemMam YrosioBHOro Cy[oMpOW3BOACTBA, 3aliuTa KOTOPOW 3aBepLumnT
Ballle ABWKEHWME K NATON ropusoHTann? Mo Moemy pasyMeHuto, 3TO
eCTb KBa/IM(PMKaLMOHHasA paboTa, CBUAETENLCTBYHOWAA 06 YMEHNM aB-
TOpa MOHOrpayYeckn 1 CUCTEMHO MUCCNeA0BaTb HEKYHO (Yalle BCero,
[0CTaTO4HO /I0Ka/IbHYH0) 3HAUYMMYHO [/18 TEOpUM M NPaKTUKK Npobne-
MY Ha OCHOBE Yr/ly6/1EHHOIO U3y4YeHUs 3aKOHOAATeNbCTBA, MPaKTUKN 1
nuTepatypbl. OHa O/MKHA COOTBETCTBOBATL TPE6OBaHUSAM, NPeLbsAB/IA-
emMbIM K gucceptaumam BAKom (Bbiclueli aTTecTalmMOHHOM KOMUCCK-
eii) P®D, U3 KOTOpbIX Hambosee BaXKHbIMU MPELACTaBAOTCA MHE: aKTy-
a/IbHOCTb TEMbI, HOBM3HA, TEOPETUYECKAs 1 NPaKTUYecKas 3HaYMMOCTb
NPOBeAEHHOro UCCef0BaHNs.

MepBoe, HO COCTaBNAOLLEE CePbe3HYO A0 YCNELHOro Hanmca-
HWS HaYYHOI paboTbl, 3TO ee mema. He4acTo MONOLON (MM HE OYeHb)
4efIoBEK HaUYMHAET ABMXKEHME M0 YeTBEPTOIN rOPU30OHTaIM C COOCTBEH-
HOI TeMbl. O6bIYHO TeMy npeg/iaraeT HayuHbIli PyKOBOAMTENb, Nona-
ras, Yto OHa ¥ aKTyasibHa B Hay4YHOM MaHe, 1 guccepTabeibHa C TOUKU
3peHns ee fanbHEMLLIER 3aLnTbl. VI Ha4YMHaOLWMIA HayYHbI COTPYAHMK,
B NepBYyt0 o4epesb, JO/MKeH, Kak ceiiyac roBOpUT MO/OLEXb, B Hee Bbe-
xarb. MOHATb, B YeM 3eCb NPo6/eMa, B HeM €€ U3IOMUHKA.

Ha Bblbope TeMbl CKa3blBAKOTCA U B Hell OTPaXKatTCs HayuHble U
NINYHbIE MPUCTPACTUA PYKOBOAUTENS 1 COUCKATENS: YPOBEHb X TEOpe-
TUYECKOW NOATOTOBKM, HA/IMYME UMW OTCYTCTBMUE NPAKTUYECKOrO Onbl-
Ta B c(hepe MpaBONpPUMEHUTE/IbHON AeATeNbHOCTW, 60/bLIas CKIOH-
HOCTb K TEOPETUYECKUM M3bICKAHWAM, YeM K MPUKNaaHbIM UX acrek-
Tam (1 HaobopoT), 1 T.M.

B uenom xe, Ha MOt B3rnag, HeguccepTabebHbIX TeM HeT. AHTOH
MaBnoBuY YexoB Kak-TO 3aMeTW/I, UTO MOXET HanucaTb pacckas o ne-
nenbHULE. Bce 3aBUCKT OT B3rNsAa Ha nenesibHULY, 0T Noaxoaa K Heid.
B 3104 CBA3M 51 X0TeN Obl HANOMHUTL CreaytoLL e ciosa bnesa MNacka-
na: «MycTb He KOPAT MEeHS 3a TO, UTO A He CKa3as HMYero HOBOro; HOBO
Y)Xe CaM0 pacrnosnioXeHne Matepuasna; Urpoku B May ObHOT N0 OAHOMY U
TOMY >Xe MY, HO He C OAMHaKOBOIN METKOCTbHO.

C TeMm e ycrnexoM MeHst MOryT KOpWTb 1 3a TO, YTO 5 yNoTpebnsio
[aBHbIM-[aBHO NpuAyMaHHble coBa. CTOUT PacnofioKMTb YrKe N3BECT-
Hble MbIC/IN B MHOM MOPALKe — U NOMYYUTCH HOBOE COYMHEHWE, PaBHO
KakK OfHW U Te e, HO NO-ApYroMy PacrosfioKeHHbIe CNoBa 06pasyroT
HOBbIE MbIC/IN».
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JInyHo 5 06bIYHO Npegsiaratd HOMUHAHTY B acnupaHTbl UK COUC-
KaTe/nn HeCKO/bKO TeM W Aato napy fHel Ha 064ymblBaHNe, YTOObI TOT
4TO-TO MO HWM NOYUTAN U CaM PeLUW, Kakasa M3 HUX emy 6nmxe no
NpVBEAEHHBIM BbILLE €r0 SIMYHOCTHBLIM NapameTpam.

3atem nocne ANTENbHBIX U MYUYUTENbHBIX pasgyMuUii U1 COBETOB
C Hay4HbIM LedoM JO/MKHO COCTaBUTb naan QUNCCEPTALNOHHOIO MC-
clefoBaHus. B 3TOM OTHOLLEHMM A Obl XOTeN cKa3aTb TO/bKO O Crie-
AYHOLLEM:

BO-NepBbIX, NaH, KaK MHe NpeSCcTaBNseTcs, JO/MKEH CTPOUTLCS MO
NPUHLMNY OT 06LLEro K YaCTHOMY: OT MUCC/ef0BaHNsA Hanbosee 06LLMX
npo6em Tembl K 60/1ee YaCTHbIM ee BOMpocam, HO BCe OHU, Crieumasb-
HO MOAYEepPKMBat0, AOMKHbI OblTb «B TeMe», He KacaTbCsi 6e3 Hamo6-
HOCTM NPO6NEM, HE UMEIOLLMX UIN UMEIOLMX /INLLb KOCBEHHOE K Heil
OTHOLLIEHME;

BO-BTOPbIX, CNeAyeT NOHMMaTb, YTO M/1aH — He gorma. B xoae pabo-
Tbl OH MOXET (M YalLle BCEro MMeHHO Tak 1 GblBaeT) pasuTesibHO U3Me-
HUTbCA MO CPaBHEHWIO C MePBOHAYa/IbHO COCTaB/IEHHbIM;

B-TPETbUX, CMefyeT O4eHb TOYHO HE TO/bKO 3arMOMHUTL, HO He Me-
Hee YeTKO 0CO3HaTb: duccepmayusi, Kax u ir0boe opyeoe COuUHeHue Ha-
VUHO2O JHCAHPA, OOJICHA DbIMb He U3L0dNCeHUeM, a couuneHuem. 13no-
YEHMEM — HO, 0C060 NoAYEPKHY, N3/I0XKEHNEM CBOUMU C/IOBaMU, O YEM
fasee elle 6yneT CkazaHO — MOXET ObITb MeToAMYecKas Uamn yyebHo-
MeToAMYecKasa paboTa, a duccepmayus — 3mo couunenue na c60600HO
8bIOPAHHYIO MeEM).

Kak >xe MOXXHO (Mog4yepkHy, 3TO Cyry6o Moe MHeHWe; Kak nuwyT
B OT3blBax Ha AMccepTayun, «He NpeTeHAyHoLlee Ha abCOMTHOCTbY)
«COUMHATb» AMccepTaumio? ECTb, Ha MO B3rNAA, ABE memoouku Ha-
nucanus TaKOro COYMHEHNS. A UX YCNOBHO MMEHYHO «OT MOTONKa» W
«OT KHUI».

MepBast «MeTofa» 3aKNO4aeTcs B cneaytollem. OnpefenneLINCh B
Teme, COCTaBMB, KaK CKa3aHo, B 00LLMX YepTax MaH ee ucciefoBaHns,
HaZl0 BHUMATE/IbHO MPOYeCTb Mapy KHUT, B KOTOPbIX pacCMaTprBatoTCA
6113KMe K Hell NpobieMbl. ATU KHUIU, KakK NpaBusio, PeKOMEHAYHTCS
COMCKATE/I0 ero Hay4YHbIM pyKoBoAUTeNieM. Hanprmep, Ha MoV B3rs,
KaXXOMY COWMCKATe/No, BblOpaBLUEMY KPUMUHAIMCTUYECKYIO TEMY,
crefyeT B MepByt0 ouvepefp BHUMATE/IbHO 03HAKOMUTLCS € «Kypcom
KpMUHaNUCTUKn» P. C. benknHa — NCTOYHUKOM KPUMWHAIUCTUYEC-
KUX 3HaHWI 1 naen, [ymato, eLlle Ha O4eHb LONrne rogpbl.
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A 3aTeM... Inaskuy B NOTO/OK M NICaTb BCE, YTO Thl MO 3TOW Teme
AyMaellb — He CTECHSISICb CBOE «Ma/lorpaMoTHOCTM» 1 hopMynmpys
ntobble NPUXoAALLME B rON0BY CaMble ePETUYECKME, Ha NePBbI B3N,
MAen 1 runoTesbl o Teme.

Kctatn, 0 epeTuuyecknx umiesx. HeaaBHO A ¢ HEKOTOPON OTOpPO-
MbK CTOMKHY/CS B MOHOrpatuy, NOCBALLEHHOW Teopun afBoKaTypbl
1 ony6NMKOBaHHOW B caMoe NocneHee BPeMS, C Takol MeToA00ru-
YECKOW MOCBINKOW, KaK rOBOPUTCS, BCEPbE3 MOMIOXKEHHON B OCHOBY
[aHHOro nccnefoBaHus: «...KpuTuka TexX Uan MHbIX «TOYEK 3PEHNs»
BOOOLLIE He eCTb NYTb MOWCKA UCTUHbI. ICTUHA OfiHa, & 6ceso3modichble
«(MOYKU 3PEHU) aubo 60061/{46 Hedonycmusz 6 Culy moeco, 4mo OHU
npomueopedam ucmuHe, m.e. A6NAINCcA epemudecKumu (TaKOVI I'IO,U'-
XOf, K BONpOCaM AeKapupoBaHns UCTVHbI Mbl YXKe, YBbl, MPOXOANN),
NGO ABNAKOTCA ML YAaCTHLIMMW CNyYassMU €ANHOM UCTUHBI U, TaKUM
06pa3oM, BEPHbI, HO BEPHbI /INLLb [/ ONpejeneHHbIX 06CTOATENbCTB,
COOTBETCTBYIOLLMX TON UIN MHOW “TOUKE 3peHUA”»2,

He 6yneT NoCTaBNeHHbIX 3TUMMW aBTOPaMK B KaBbIYKW Pa3/INYHbIX
«TOYEK 3PEHUS» — 1 He ByeT B KOHEYHOM CYETE UCTUHBI.

He 6yayT nccnefoBaHbl — CO BCEX BO3MOXHbIX, AaXKe ePeTUYECKMX
TOYEK 3PEHUS, — YACTHbIE CNlyYan — U He ByayT B KOHEYHOM CYETE Bbl-
AB/IEHbl 3aKOHOMEPHOCTMK, NeXallye B OCHOBE [eATe/IbHOCTM TOro Un
MHOro cy6beKTa B YrO/I0BHOM CyA0MPOV3BOACTBE (a MMEHHO OHO AB/S-
eTcs NpeAMETHON 061aCTbi0 BCEX UCCNEA0BaHMI MO BbIGPaHHON Bamui
CMeumanbHOCTH), KOTOPbIM OHa MOAYMHSAETCS, U 6e3 NO3HaHWS KOTO-
PbIX HE MPUXOANUTCA BECTU PeYb O ee paLMoHam3aLuu.

A 3aTem 4MTaTb W YATaTb, AOMMCBIBATbL U NEPENNCHIBATL — C YHETOM
MPOYUTAHHOTO. ..

B 4em OCHOBHbIE M/IKOCLI U MUHYCbI Npes/iaraeMoi MeTOANKN?

OCHOBHOM N/KOC — He 3aOPeHHOCTb NMOAX0A0B U B3INALOB aBTOpa
Ha TEMY YY)XXKMMWN MHEHWUSMU, KOTOPbIE, 0COBEHHO EC/TN OHWN U3NOXKEHBI
B paboTax MacTUTbIX YUYeHbIX, KXKYTCS HaYMHAIOLLEMY Hay4YHOMY CO-
TPYAHWKY GECCMOPHLIMM W HE3bIGNEMBIMM, MOYTU Kak CKpudkann Mo-
CeeBbl.

OCHOBHOI MWUHYC — MHOTAa MOXHO CKOHCTPYMpPOBaThb BefloCUMes.
Bymewb MasTbCcA, COYMHATb, 0BOCHOBbIBATb, (POPMYNMPOBATbL... A
MOTOM MOYUTaellb — AaBHO 060CHOBaHO M CHOPMYNMPOBaHO... Ho 1

2 Bopobwes A. B., [lonaxos A. B., Tuxomupos FO. B. Teopus agsokatypbl. M.,
2002.C. 9.
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30eCb, Ha MO B3N/, eCTb NIKOC — 3TO OyAET TBOW Benocmnes, To6ol
BbIHOLLEHHbI, 060CHOBaHHbIA 1 CHOPMYIMPOBAHHBIW, U3NOXKEHHbIN
TBOMMMU C/ioBaMu (BCMOMHMM MPUBEAEHHOE BblILLE BbiCKa3blBaHve bre-
3a Mackans). KoHeyHo, B TakoM C/lyyae HeobXoauMO CenaTb CHOCKY
Ha aBTOpa, paHee Tebs co3faBLUero NOLO6HLIN Befocunes. JToro Tpe-
OyeT nayunas 0obpocosecmuocmp, st 6bi Ckazal, boiee mo2o — HAY4UHasL
npascmeennocno. HeCKONbKO COB 06 3TOM MPUHLMNUAILHOM NOJO0-
YEHWN.

Hayu4HbIn COTPYAHMK, KaK CKa3aHO, MOXET OblTb Ha4YMHAIOLLMM U
ONbITHBIM, MO/IOALIM 1 B BO3PACTE, YMHbIM 1 He 04eHb. Ho B nt060M 13
3TUX Ka4eCTB OH [0/DKEH ObITb YeCTHbIM. [10NPOCTY roBOPs — He chu-
cbisamub. ATO — 6E3HPABCTBEHHO, HO, YBbI, KaK rOBOPAT, <MMEET MeCcTo
ObITb». HeboNbLLONM, JOCTAaTOMHO 6e300MAHbIV NPUMEp.

B yye6Hom nocobum HO. . CteroBckoro «CoBeTcKas afBoKatypa»
(M., 1989. C. 238) Mbl untaem: «lpoueccyasnbHas (yHKLUMA 3aLUUTHI-
Ka npefaeTcs 3a6BeHNI0, KOrAa OH COBETYeT MOA3aLLMTHOMY NpU3HaTb-
CA, a NPY HEBO3MOXHOCTY CK/IOHUTb K MPU3HAHWIO XAET ero obpate-
HUS K ApYyroMy afiBOKaTy 1in BOOOLLIE OTKa3a OT 3aLUTHUKa.

Cnycta gecatb net J1. A. CteweHko 1 T. M. LLlamba B yue6HMKe ans
BY30B «AfBoKaTypa B Poccuiickoin Pefepaummn» (M., 2001. C. 199) aTo
MosIOXKEHWE n3naratoT cnefyowmm obpasom: «lpoueccyanbHas QyHK-
LMA 3alMTHMKA NpeaaeTcs 3abBeHM0, KOrha OH COBETYeT MOoA3aLLmT-
HOMY MpPU3HATLCA, & NPU HEBO3MOXXHOCTU CK/IOHWUTL K NPU3HaHWUIO Npo-
BOLMPYeT obpallieHne K ApYroMy afiBOKaTy WU/ OTKa3 OT 3aLMTHUKa».

Kak CKa3aHO B HEKOEM C/OraHe — «MoYyBCTBYITe pasHuLYy». 3amMe-
HEHO OfHO CNOBO — 1 HNKAKOM CCbIIKN Ha NePBOMUCTOUHMK!

Cra/ikmBasch C TakMMU (hakTaMu, UCMbITbIBaeLLb YyBCTBO CTbiAa 3a
Takux, C NO3BOMIEHNSA CKa3aTb, HAYUHbIX COTPYAHMKOB. Mnarvar — ato
He TO/IbKO MO 60/IbLLIOMY CHETY NPecTynsieHne (HapyLLeHVe aBTOPCKOro
npa.a), 3TO — NPOCTO HEKPACKBO N HEMHTENNUIEeHTHO. Korja xe K nna-
rmary npuoeraroT acnupaHTbl ¥ COMCKATENN, JIMYHO S pacLeHMBar0 3To
Kak npejaTenbCTBO CO CTOPOHbI MCMO/b30BaBLUEr0 Takol NpuemM «co-
YMHEHUA» AUCCepTaLuM YenoBeKa CBOEro HayYHOro PYKOBOLMUTENS.

BTopas meTogMka HanucaHus AMCCepTauyOHHOrO MCCnefoBaHUA
NPOTMBOMO/IOXKHA Bbille MpUBEAEeHHOW. B nepByto oyepefp COCTaB-
NsieTcs NOCTOSIHHO MonosHsiemMas 6uénunorpagus No M3bpaHHOW Teme
(815 aTOrO B HaCTOsLLLEE BPEMS CrieflyeT He TO/bKO 06pallaTbCs B Kata-
NOrn JOCTYMNHbIX BaM 6M6MOTEK, HO M aKTUBHO UCMO/b30BaTb UHKOP-
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MaLMOHHbIE pecypcbl ceTu VIHTepHET, «FapaHT», «KoHcynbTaHTI 1o
W A4p.). 3aTem MAET YTEHME 3TUX MUCTOYHMKOB, KOMMEHTMPOBaHUE, a
3a4aCTyr0 MU KPUTUKA M3NOXKEHHbLIX B HUX MONOXEHWIA, 060CHOBaHME
1 (hopMynMpoBaHMe Ha 3TOV OCHOBE CBOEr0 MHeHWs Mo npobnemam
TeMbl.

W uncTo TexHonornyeckas pekoMeHaaums: no Kaxaomy naparpadgy
CBOEli paboThbl, NO K/IKOYEBLIM €€ NPo6eMaM MHE KaXXeTcs Liefiecoob-
pa3HbIM 3aBOAUTL OTAENbHYH NanoyKy, B KOTOPOI KOHLEHTPMPOBATh W
BbINUCKN U3 N3YYEHHbIX UCTOYHMKOB, M CBOW MO HUM UAEVN U MHEHWS.
KcTaTu ckasaTb, 3TV «Manoykm» MOryT ObiTb HE TOMbKO C TECEMOYKa-
MU, HO 1 UMETb BUL, COOTBETCTBYHOLLMX KOMMbIOTEPHbIX (PaiiNoB.

HakoHel, cnegytollee: MHe MpPeACTaBAseTCs, YTO MPaKTUYECKU
HM OflHa AMCCepTaLMOHHas paboTa B 06M1acTK YrofoBHOMO Cyaonpo-
M3BOACTBA HE MOXET ObITb UCKMOUNTENBHO YMO3PUTENBHOM, He MO-
YKET He coAepykaTb, He ONUpaTbCa Ha npaxmuueckuti mamepuas No 0C-
HOBHbIM Npo6/iemam mccnefyemoli Tembl. Yallle BCEro aTo pesynbTa-
Tbl M3yYEHHOro aBTOPOM Pernpe3eHTaTUBHOIMO KONMYECTBA YrONOBHbIX
Aen, Mbo TaKoro ke penpeseHTaTMBHOIO Onpoca NpaBonpUMeHuTe-
nei. VIMeHHO 3T0 MO3BO/SET COMCKATENH, TaK CKasaTb, AepXKaTb «PyKy
Ha NynbCe» NPaKTUKK, YyBCTBOBATb €€ AO0CTUXKEHNS 1 BOMEBbLIE TOUKY,
060CHOBbLIBATL ¥ NMOAKPEN/IATL CBON TEOPETUYECKME MONOXKEHMS, (hop-
MYNPYeMble 3aKOHOAATENbHbIE NPEANOXKEHNA N NPaKTUYECKMe PEKO-
MeHAauunu.

3[eCb X0uy 3aMeTUTb, YTO, MO MOEMY MHEHUIO, HY)KHO He MPOCTO
B AO/MKHbIX MeCTax NPMBOANTL NOMYYEHHbIe B pe3y/ibTare CoLMonoru-
YeCKOro UCCNeaoBaHNs «LUMGUPK», HO aHaIM3MPoBaTb, YeM OHU 00b-
ACHAKOTCA, 0 YeM CBUAETENLCTBYIOT, — AAXKE B TEX HE PeAKMX ClyyasiX,
Korga OHM MPOTMBOpPEeYaT 060CHOBbLIBAEMOI BamMi Hay4HON FMNOTE3e.
UTO e KacaeTCs LUMPOKO MCMO/b3yeMbIX B AMCCEPTaLuMAX NpYMepoB
U3 MaTepuanoB NPakTUKW (B YaCTHOCTU, M3 U3y4YaeMbIX YrOMIOBHbIX
Aen), T0O K HUM y MeHSi OTHOLLEHWNE [aneko He OAHO3HaYHoe: BO-nep-
BbIX, 3a4aCTYH) OHW HEe OYEHb-TO MHTEPECHbI N HEJOCTATOYHO Yoeam-
TeNIbHO MOATBEPXKAAIOT MONOXKEHMSA, AN UANOCTPaLMN KOTOPbIX OHU
NPVBOAATCS; BO-BTOPbIX, MHE fyMaeTcs, YTO MPUMEPOM HUYErO [OKa-
3aTb HeMb3s, UM MOXHO INLLb YTO-IMB0 ONPOBEPrHYTH (MO NMPUHLMMY:
«H. cunTaeT Tak-To; a BOT ObIN CAyYail...»).

Xouy BbICKa3aTb «CBEXYH U OPUTMHa/IbHYIO» MbIC/b — NUCaTb TS-
eno. OnsATb e BocnoMmnHaHMe. Korga s ToNbKO HaunHan paboTy Haj
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nepBoi AnccepTalmeid, 3aBeyoLWniA Kadepoi yronoBHOro npouecca
N KPUMUHANUCTUKKL npodeccop JleB AMutpuesny Kokopes, MbITasch,
Kak A celiuyac NoHWUMat0, Noabo4pUTb MeHs, CPOCU:

— Tbl CTpaHuLy-TO, ABajLaTb BOCEMb CTPOK BCEro-To, B AieHb MO-
XeLlb Hanucarb?

9 nogyman 1 peLunTeNbHO OTBETUST YTBEPANUTESNBHO.

— Hy BOT, — 06pazoBascs OH, — NOArofa v guccepraums. ..

A NOTOM 0Ka3anoch... YToObl HanmcaTb CTPaHULY, HYXXHO YMeTb
N oymatb, U 4ynTaTb, U U3naratb NpuaymaHHoe 1 npogymaHHoe. [eii-
CTBUTE/IbHO, 0Ka3a/10Cb, YTO «MpeXxae, YemM Ha4yHeT NeTbes, A0/ro Xo-
[AT, pa3Mo30/ieB OT OPOXeHWs, U TUXO GapaxTaeTcs B TUHe cepaua
rnynas Bobia BOOOPaXeHWs». I 3TO OTHOCUTCA He TO/bKO K NoaTam,
KOTOpbIX Umen B Buay B. B. MasikoBCKMil. 3TO OTHOCKTCA K IHO6OMY,
3aHMMatoLLEeMyCs TBOPYECKOI paboToi. B TOM uncne 1 K Ham — Hayu-
HbIM COTPYAHMKaM.

W nocnepHee: y 6patbeB CTpyraukux B «Y/IMTKe Ha CK/TIOHE» eCTb
CNeAyHoLLMA rNy60KO 3HAYMMbINA TEKCT:

«— ANUK, — cKazan JleoHng AHLpeeBuY, — YTO Bbl Aie/1aeTe, Korga no
He3HaKoMOW opore Bbl NOAbeKaeTe K HE3HAKOMOMY f1ecy?

— CHWXKato CKOpPOCTb ¥ MOBbILLA0 BHYMaHWe, — 0TBETU AJIK, He
3a)yMbIBasiCh.

JleoHng AHpeeBnY NOCMOTPES Ha HErO C BOCXULLEHUEM.

— Bbl MonogeL, — ckasas OH. — Bce 6bl Tak...».

Bbl ceilvac No He3HakoMmol (MoKa) Aopore noabedkaeTe K He3Ha-
KOMOMY Bam (roka) necy. He cnewunte... MoBbllwaiTe BHUMaHKe... U
yalle 3ayMblBanTeCh.



CIIMCOK OCHOBHBIX IYBJIUKALIUH O. . BAEBA

MoHorpaguu, Hay4uHO-NPaKTUYecKre U yuebHble Nocobust

1. CopepxkaHue 1 opMbl KPUMUHAIMCTUYECKON TaKTUKKU. Bopo-
HexX, 1975. 5 n.n.

2. KpuMunHanucTnyeckas TakTWKa WM YroioBHO-MPOLeCCyasibHbIi
3aKoH, BopoHex, 1977. 7 n.n.

3. KOHunKTbI B AeATeNIbHOCTU cnefosatens (BONpPOChl Teopun).
BopoHex, 1981. 7 n.n.
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9 n.n. (B coast. ¢ A. C. OAMHOKMX 1 ap.).
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HOBbI MpefynpexaeHns 1 paspeLleHns). BopoHex, 1984. 8,3 n.n.
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BofCTBe. BopoHex, 1984. 9,6 n.ni. (B coasT. ¢ J1. [l. KokopeBbIM 1 p.).

7. PaccnefoBaHue OTAe/bHbIX BWUAOB NpecTynneHuid. BopoHex,
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8. YronoBHo-npoLeccyanbHble akTbl. BopoHex, 1991. 12 n.n. (B co-
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9. TaKTUKa CnefCcTBEHHbIX AeNCTBMIA. BopoHex, 1992. 12 n.n.

10. 3awmTa OT 06BMHEHWS B YrOIOBHOM npoLecce. BopoHex, 1995.
14,5 n.n. (B coasT. ¢ M. O. baeBbIMm).

11. PaccnepfoBaHue OTAeNbHbIX BWAOB MPECTYM/EHWA. 2-e W3fA.,
nenp. n gon. M., 1995. 12 n.n. (B coasT. ¢ A. . ®UnunnosbIM 1 Ap.).

12. TaKTWKa CnefiCTBEHHbIX AENCTBUIA. 2-€ U3A., Ucnp. 1 gon. Bopo-
Hex, 1995. 12 n.n.

13. PykoBoAcTBO Ans cnegosateneid. / nog pea. H. A. CenvaHoBa,
B. A. CHeTkoBa. M., 1997. 30 n.n. (B coaeT. ¢ H. A. CenvBaHOBbIM
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14. PaccnefoBaHne NpecTyneHWin NPoTUB NMYHOCTW. BopoHex,
1997 (B coasT. ¢ B. B. TpyxadeBbiM 1 ap.).

15. CoBpemMeHHOe rocyapcTBo 1 MpaBoBble CUCTEMbI: UTOTY pa3Bu-
TUA 1 NepcrekTyBbl. BopoHex, 1999. 35 n.n. (B coasT. ¢ FO. H. Ctapu-
NOBbIM U Ap.).

16. KpyMuHanucTmka: c60pHMK 3agad 1 3agaHuii. M., 2001. 10 n.n.
(B coasT. ¢ B. B. TpyxaueBbim 1 Ap.).

17. OCHOBbI KPUMUHANCTUKK: Kypc nekuuin. M., 2001. 15 n.n.

18. PykoBOACTBO MO paccfiefoBaHWO MpecTynieHnii. M., 2002.
46 .. (B coasT. ¢ A. B. 'pyHeHko v ap.).

19. YTIK P® 2001 r.: 4OCTUXEHUA, NaKyHbIl, KOMNN3NUN; BO3MOXHbIe
NyTyW 3ano/HeHNA 1 paspeLleHnsa nocnegHnx. BopoHex, 2002. 3,75 n.n.
(B coaBt. ¢ M. O. baeBbIMm).

20. KommeHTapuii K YronoBHOMY Koaekcy Pocculiickoin deaepaumn.
M., 2002, 2003, 2004. 74,1 n.n. (B coasT. ¢ KO. A. CnULUHBIM 1 4p.).

21. KommeHTapuii K YTIK P®. M., 2003. 56 n.1. (B coast. ¢ . A. Co-
NOLOBBIM U Ap.).

22. OCHOBbI KPUMUHAIMCTUKI: KYPC NEKUNIA, 2-e 134., Nep. 1 4or.
M., 2003. 16,8 n.n.

23. YronoBHO-NpoLeccyanbHbIli Kogeke Poccuiickoii deaepaumm:
Hayu.-NpaKT. aHa/IM3 OCHOBHBIX JOCTWKeHWIA 1 npobnem. CI16., 2003.
6,2 n.n. (B coasT. ¢ M. O. baeBbiMm).

24. TakTVKa yronoBHOro NpecnefoBaHns U NpogeccUoHanbHON 3a-
LWNTBI OT Hero. CnefcTeeHHada TakTuka. M., 2003. 18,6 n.n.

25. TakTuka YrosioBHOro npecnefoBaHns M NpPogecCUOHaIbHO
3alUMTBI OT Hero. NpoKypopckas TakThka. A4BOKaTckasa Taktuka. M.,
2005. 18 n.n. (B coasT. ¢ M. O. baeBbiMm).

26. PykoBoAcCTBO Anisi cnepoBarteneit / nog ped. B. B. Mossikosa. M.,
2005. 79,8 n.n1. (B coasT. ¢ b. [l. 3aBMA0BbLIM 1 Ap.; aBT. — 4 M.J1.).

27. MpoKypop Kak Cy6beKT YronoBHOro npecnegosanus. M., 2006.
9n.n.

28. Mpobnembl KPUMUHAMCTUKIL U YTOTIOBHOMO NPOLIECCa : CTaTbK
pasHbix net. BopoHex, 2006. 12,5 n.f.

29. KommeHTapwuii K YronoBHO-NpoLeccyabHOMY Kofekcy Poccuin-
ckoii degepaumn / nog pea. A. A. YekannHa. M., 2006. 2 n.n. (B coaBT.
¢ 4. A. Conogosbim).

30. YronoBHo-MpoLieccyanbHOe NccefoBaHme NPeCTYNIeHNIA: cuc-
Tema u ee Kayectso. M., 2007. 12,5 n.n.
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31. YronosHoe npaBo Poccun. OcobeHHast YacTb: Y4ebHMK / nof
pea. O. I'. Koeanesa. M., 2007 (B coaBT.; aBT. — 2,5 n./1.)

32. PyKOBOACTBO MO paccfiefoBaHWO MPeCcTynaeHnid / nog peg.
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407



O. A. baes. H36pannvie pabomol
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