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IMPEAUCJIOBUE

Ilecroit momep emxeromunka «Ilyommunsie pUHAHCH M HAJIOTOBOE IIPABO»
osaryiasier «lIpoTuBomeiicTBHe YKJIOHEHHUIO OT YILJIATHI HAJIOTOB B CTpPaHax
Ileurpanbuoit u Bocrounoit Esponsm. Jlanuas mpobiema oueHb aKTyaJIbHA U
JacTo 00Cy KIaeTc Ha KOH(pepeHIINAX 1 B IIyOINKaIuax B KBporie, a Taksxe B
mupe. [logrBep:xmenmem aroro crasma XIV Mesxgyrnapoguas HaydyHas KoHe-
peHIms, cocrosBiasacsa 14—16 cerrsops 2015 r. B mectHOCcTH Bhicoke Tarpnt
(Pecnyonmuka CroBakwus), Ha Temy «Hasio02080e npaso u e20 803MONCHOCIU
8 bopvhe ¢ yKJI0OHeHueM om YnJamb. Has0208», opranusoBanHas Kadempoit
duuancoBoro u Hasgorosoro mnpasa YHusepcurera llladapura 8 Komwuiie mpu
yuactuu «LleraTpa». MoskHO KOHCTaTHPOBATD, YTO IIOMEIIEHHBIE B JIAHHOM HO-
Mepe eKeroJHNKA MaTepUaJIbl SBJISIOTCS CBOEr0 POIa IPOIOJIFKeHHEM U J0-
MOJIHEHUEM K O0CY:KIeHUSIM, [IPO3BYYABIINM HA YIOMSHYTOM HAYYHON KOH-
depenImm.

IIpobGiiema yKJIOHEHHS OT YILJIATHl HAJIONOB IPHOOPEeTaeT BO BCEX CTPaHAX
BCE 00JIe€e BasKHOE 3HAYEHUE. DTO OTHOCUTCS KaK K KaUeCTBY IIPaBa, TaAK U K ero
IpUMeHEeHHIo Ha IIpakTuke. [Ipu aToM mveer MecTo pasHoobpasue IIpaBOBBIX
YPEeryJIUpoOBaHUMA 1 0COOEHHOCTEl IIpHUMeHEeHHsI B pas3Hblx crpaHax. OmgHako
CPABHUTEJIbHBIE MCCJIEIOBAHUS JAI0T BO3MOKHOCTE OIIPEIEJIUTh KUBOTPEIe-
LIyIIye IpobJieMbl, 0COOEHHOCTH IIPABOBOI0 YPEryJIMPOBAHUA U Pe3yJIbTAThI
UX IPpUMEHEeHHUs Ha IIpakTuke. [Ipu oToM CcTOUT OTMETHTH, 4TO BCE OOJIbIIIee
KOJIMYECTBO HAJIOTOBBIX MOIIEHHUYECTB OCYIIECTBJISETCS B MEMKIyHaAPOIHOM
Macirade, ¥ moaToMy 00ph0a IPOTUB HUX M YCTPaHEHNe IPUINH UX IIPOSBJIe-
HUA TPEOYIOT TAKOTIO JKe IITHMPOKOro aHAJIM34a.

Hacrostimmit coopHuk BRI0UaeT B cedst 20 craTei, IOCBAIIEHHBIX 00CyK/Ia-
emoMmy Bompocy. Ouwn mocryrmim (1o kosrmyuectBy pabor) mus: Poceru, [Tonbimm,
Bemapycu, JIurser, Yexun u CiroBakmu. Ot mmenn Haydmoro coBera esxerommm-
Ka X04y BBIPA3UTD OOJIBIIYIO OJ1aromapHocTh ux aBropaM. OIHOBPEMEHHO X0y
COOOIIUTE, UTO OYEPEHOM, CeIbMOM, BBHIIYCK €’KEerOJHMKA OyIeT IIOCBSAIIEH
teme: «IIpupodopecypcrbie u sxonoeuueckue naamexcu 6 cmpanax Llenmpasio-
Holl u Bocmounoii Eeponsy. MosHO IPeIIoIOMUTD, YTO CYIIIECTBYIOIIAST yike
CeroHsI aKTyaJbHOCTH JAHHOM IIPO0JIEMATHKN OyIeT CHCTEMATHYECKH PACTH
B YKa3aHHBIX CTpaHax. Biipouem, 9To yHUBEpPCAJILHBIN BOIIPOC, BHISBIBATOIIMI
3aMHTEPECOBAHHOCTh KaK B €BPOIIEHCKOM, TAK ¥ B MUPOBOM MacIrrabe.

IIpuriaamnraem aBTOpPOB, 0OCOOEHHO MJIAIIINX HAYYHBIX COTPYIHHKOB, TAK-
JKe ITOMeIaTh cBou TeKCTel B «Annual Center Review»; naHHBIN KypHAT 3a-
HeceH B 2015 . B CIMCOK HAYYHBIX KYPHAJOB C OAJIJIBHON OITEHKOM (CITH-
cor B) MunucrepcrBa Hayku u Boiciiero oopasosauus Pecryosrmku [osbia,
a IyO0JIMKyeMbIM B HEM CTAThAM IIPUCBOEHEI 4 IIYHKTA.

Hesarmo mTpUATHOrO ¥ IJIOHOTBOPHOIO YTEHUS,

IIpedceoamenv Hayurnoeo cosema esxceco0nura,
IIpesudenm npasnenus Llenmpa,
npogbeccop, dokmop wpuduueckux Haykx Eeeenuii Pycvroscku

Benocrox — Bopone:x, mapt 2016 r.
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ITPABOBBIE CIIOCOBBI ITIPOTUBOJAEUCTBUA
YRJIOHEHWUIO OT VIIJIATBHI HAJIOT'OB

HAJIOT'OBOE IIPABO POCCHUM B KOHTEKCTE SKOHOMHUYECKOM
I'VNIOBAJIN3AIINN

RUSSIAN TAX LAW IN THE CONTEXT OF ECONOMIC
GLOBALIZATION

M. Kapacésa (Cenmosa)
IOKTOP IPUAAYCCKAX HAYK, IIpodeccop
Boponesrccrkuii 20cy0apcmeerHbiil yHugepcumen

B cmamove ommeuaemces, umo co8pemernoe Hai02080e NPpaso 0eMOHCI -
pupyem obuenpasosvie 1 ompacsiesvie wepmot anobanusayul. B uucne
nocneonux — npasuna GAAR, konuenyus 6eHeuuuapHo2o cobCcmaeen-
HUKQ, NPABUSIA 0 KOHMPOJIUPYEMbLX UHOCMPAHHBLX JIUUAX.

The article notes that the modern tax law demonstrates different features
of globalization. Among them are GAAR, the concept of the beneficial
owner, CFC rules.

Haustorosoe mpaso Poccru — aT0 momoTpaciis pHUHAHCOBOTO IIpaBa, peryJimi-
pymooIas myoauyHble (DUHAHCHL. YUYUTHIBAS, YTO B YCJIOBHUSX IJI00AJIM3AITAN
OKOHOMUKH cdepa (PUHAHCOB B CAMOI OOJIBIIIEH CTEIIEHH II0gBePsKeHa (POpPCH-
POBaHHOM yHHU(DUKAIINY, (PUHAHCOBOE IIpaBo Poccuu, B TOM Yncjie HaJI0r0OBOe
IpaBo, Kak IIpaBoBas popMa HAIIMOHAJIBHBIX MyOJUIHBIX (DUHAHCOB CAMBIM
SIBHBIM 00Pa30M [IeMOHCTPUPYET TeHIEHITUHN TJI00aTU3aIIUH.

1. Ilpesxme Bcero, HajioroBoe mpaBo Poccum IeMOHCTPHUPYET OOIIemIpaBo-
BbIE IIPOABJIEHUs TyIo0aim3alinu. B ynciie uX KOHBEPreHIINs IIPABOBHIX CHU-
cTeM, T.e. B3AaUMOIIPOHUKHOBEHHE KOHTUHEHTAJIbHON IPABOBOM CHUCTEMBI U
cucreMsl obmiero mpasal. Kak pesysbrar, cerogHsa B crcreMe MCTOUHUKOB Ha-
JIOTOBO-IIPABOBOr0 PEryJHpoBaHusA B Poccuy BBIIEJISIOT HOPMATHBHEIN IIpa-
BOBOH akT U cyaeOHBIN mperieaenT. Hamoroserii HopMaTuBHEIN akT B Poccru
IpeJiCTaBJIEH, IMPeskIe BCero, HaJIONOBEIM 3aKOHOAATEILCTBOM, a IIPEeIeIeHT-
Hoe peryiupoBaHue — pemreHuavu Koacrurymmonuoro Cyma P®, a Taxsxke
ompeesieHHBIMU TocTaHoBJeHusMu [Ipesumumyma Beicirero ApburpaskeHoro
Cyma P®.

1 Cwm.: Bopvrur B. JI. TlpaBo B ycimoBusx riobanbHbIX mepemesr. M., 2013. C. 28.
© Kapacésa (Cenmona) M., 2016



Pasmgen I IlpaBoBbie CIOCOOBI IPOTUBOAEHICTBUA YKIOHEHHUIO. ..

PasBuTre mpelieqeHTHOTO HAJOTOBOTO peryJaupoBanus B Poccru mmesio
MeCTO JaBHO, ¢ camoro Havasia co3nauus Korcrurynmonmoro Cyna PO. B re-
YeHHMe KaKOro-TO BPpeMeHM B HAyKe IILJIKM CIIOPHI O IIPABOBOM IPUPOIE pelile-
auit Korcruryimonnoro Cyma PO, omHAKO CeroIHS 9TOT BOIPOC IPAKTHYECKHI
He guckyrupyercs. [locranosiienus KC PO u ero mpasossie mo3uiuu B cdepe
HAJIOr000JIOKEHUS IIPU3HAIOTCA B KavecTBe cyme0Horo mperemenTta. Ilomumo
pemenuii KC PO, B Poccun coBceM HemaBHO IMOABHUJICA M APYTOM HCTOYHMK
mpereaeHTHoro peryupoBanusd. Tak, npuasarue B 2002 r. HoBoro ApouTpask-
HO-IIpoIleccyabHOro Komekca PP obecmeursio paboTy apOUTpaskHBIX CYOOB
B Poccum ma mpuHimnmaibao HOBOM ypoBHe. HeobxommmocTb oOeciieuuTh
Ha Tepputopun Poccuiickoii Memepanuu eqmHOOOpasme CymIeOHOM ITPAKTH-
ku npuBeso Bercmmit Apourpaskueiii Cyny PO k IpUHATHIO ITOCTAHOBJIEHUS
ILineryma BAC PO or 12 mapra 2007 r. No 17, KOTOpPBIM (PAKTHYECKH IIPH-
3HaBaJsach obs3aresbHass cwia mmocramoBiaeHuit Ilpesnguyma BAC PO mia
PACCMOTPEHUSI [IeJI 110 BHOBb OTKPBIBIIMMCS o0cTosTesbeTBaM. Jlanuoe 1mmoc-
rauoByieHre BAC P® BrI3BasI0 HEOTHOKPATHYIO PEaKIIUI0 B Cpele HAyJIHOM
obmrecrsennoctd. Oguaro B aasape 2010 r. KC P® B cBoeM mocraHOBIIEHUH
or 21 sauBaps 2010 r. Ne 1 3axpemnus IpaBoBoii cTaTyC IIocTaHOBJIeHuM [Ipe-
auguymMa BAC P®. B pesyaprare mpusHaHWSA IIpellefeHTHOrO XapakTrepa
npaBoBbix mosuituii BAC P® sror cyn daxTryeckn cTasi MeraperyJisTopom
OKOHOMHMYECKUX OTHOIIIEHUH, B TOM YKCJIE€ HAJIOMOBBIX.

B atux yemosusx B Poccum HastoroBoe 3aKOHOIATEIBCTBO IIEPECTAIO SIB-
JIATBCSI €UHCTBEHHBIM OPHUEHTHPOM HAJIOIOBOTO IIPABOIIPUMEHEHU U IIpa-
Bopeasmmaaruu B mesoM. OHO BOIIJIO B CHCTEMY HAJIOTOBO-IIPABOBOTO PEry-
JIMPOBAHUS HAPSIY C aKTaMU IIPEIeIeHTHOr0 HAaJIOTOBOTO PeryJIMPOBAHUSI.
CooTBeTCTBEHHO, B COBPEMEHHBIX YCJIOBHAX B Poccry HAJIOroBOe 3aKOHOIA-
TEJILCTBO HCIIOJIb3yeTCsI HAJIOrOILIATEIBIINKAMY, HAJOTOBBIMH OPTaHAMU U
CyIaMH B CHCTeMe IIPEIeJeHTHOrO PeryJInpoBaHus. B aToM 1 3arjrovaeTcs
COBpPEeMEeHHAsI TeHICHIIUS PA3BUTUS HAJIOMOBOI0 3aKOHOomaTebcTBa B Poccun,
00yCJI0BJIEHHAS IIPOIlecCaMU TTI00A T3 AT,

2. I[ToMmuMoO OTMEUYEHHOr0, HAITMOHAJIbHOE HAJIOTOBOE IIPABO JEMOHCTPH-
pyeT M YHCTO OTPACJIEeBbIe, T.e. CIeIUPUUIECKHe, YepThl, 00yCJI0BJIEHHbBIE
IpOIleCCOM IJI00AIM3aIluu dKOHOMUKM. VX cylmecTBoBaHme 00yCJIIOBIEHO
TeM, YTO 9KOHOMHUYECKAs CBOOOJA B YCJIOBHSX OTKPHITOIO MHPA POKIAET
VHUBEPCAJIBHBIA aJITOPUTM PEIIeHs HAJIOTOILIATE IbIINKOM CBOUX HAJIOrO-
BBIX IPEIIIOYTEHUI, YTO CKA3BIBAETCS HAa HAIIMOHAJBHBIX IIyOJIMYHBIX (DH-
HAHCAX, «3aBSI3aHHBIX» HA NOCYIapCTBEHHBIE OIOIKeThl rocyaapcrs. VHaue
roBOPS, B YCJIOBHUSAX 9KOHOMUYECKON II00AIM3aIlM METOIbI HAJIOTOBOM OII-
TUMHUSAIUH, UCII0JIb3yeMble HAJIOTOILIATEIbIUKAMU, CTAHOBATCS ITOXOKH-
MU, VHUBEPCATUIUPYIOTCA. ITO IPUBOSUT K TOMY, YTO IOCYIaPCTBA B IIIOXY
rI00aIM3aluy HAYMHAKT AKTHBHO HCIOJIB30BATH YHUQPUIIMPOBAHHBIE, a
TOYHEe, y’Ke alpOoOMpPOBAHHBIE KOHIEIIINN OOPBHOBI IIPOTHB YKJIOHEHUS OT
VILJIATHl HAJIOTOB.

B uncie stux KoHiemimii, mpeskie scero, Tak Haseisaemble pasmwiaa GAAR
(General Anti-Avoidance Rules), T.e. ob1ias koHIenims 60pb0ObI TOCYIaPCTB ¢
VKJIOHEHHEM OT YILIAThI HAJIOr0B. JTa KOHIIEIIIIHMS CTajIa IIOCTEIIEHHO BXOIUTD

“'MMdD04 ogpdu ©08010UD}H ‘(08onHeD)) pagdpdDY W



IIyGnuunbie huHAHCHI M HAJIOTOBOE IIPABO: €5KEerOJHUK

‘ o ‘ 2016. Buinyck 6

B IPAKTHUKY PA3JIMYHBIX FOCYIAPCTB eIlle B Havalie XX B., HO K HACTOSIIEMY
BpeMeHH (PAKTHUYECKH CTaJIa YHHUBEPCAJILHON I BeeX rocyaapcTs EBpoIbL.
Tax, [N'ommaumus ee npunsaa eme B 1924 r., Opanmusa — 8 1941, 'epmanmsa —
B 1977, Kamana — B 1988, Kurait — B 2008, CIIIA — 8 2013, Ucmauua — s 2004.
B Poccuiickoit @emgepalimm o011ass KOHIIEIIIN 00PbOBI IIPOTHUB YKJIOHEHUS OT
yILTaThI HAJIOTOB ObLJIa BOCHPUHATA B popMe cynedHoi morrpuHbl B 2006 T.
ILiierym Briciiero Apourpaskuoro Cyma PO 12 oxrsabps 2006 r. mpuUHSI II0C-
tamoByieHre No 53 «O HeoOOCHOBaHHOM HaJsoroBoil Bbirome». CyTh HaHHOI
JOKTPUHBI CBOIUTCS K TOMY, YTO HAJIOTOBBIE BBITOJIBI HAJIOIOILIATE/IBIINUKA B
BHUJE ero IIpaB Ha HAJIOTOBbIE BHIYETHI, HAJIONOBEIE JIBIOTHL U T.JI. JOJIZKHBI OIT-
pelessaThCs He PUINYECKUM, a d9KOHOMUYECKUM COJIePIKaHueM 3aKJII0YeH-
HBIX UM CIeJIoK. MlHaue roBops, B KasKI0M KOHKPETHOM CJIydae HeoOXoamma
OKOHOMHMYECKAS KBAJUMUKAINS CHEJIOK HAJOTOIIATEJbIUKA HA IIpeaMeT
oIIpesieIeHUsI €TI0 HAJOTOBOM BBITOABI, 000CHOBAHHON MM HEOOOCHOBAHHOM.
B srom rouTexcre mcmosbzopanme Poccuiickoit @emepariueis 8 2006 r. ob1reit
KOHIIEIIUU 00PHOBI IIPOTUB YKJIOHEHUS OT YILJIATHI HAJIOTOB B (popme cymeo-
HOI JOKTPHUHBI HEOOOCHOBAHHOM HAJOTOBON BBHITOILI (DAKTHUECKN BKJIIOUILIA
HaJstorosoe 1paBo Poccuiickoit Pemepariuu B ri100aIu3aIIMOHHEIN IIPOIIECC.

K 2014 r. Poccus mouyBcTBOBasIa HEOOXOMUMOCTh YCUIEHNUA OOPBOLL C VK-
JIOHEHHEM OT YILJIATHI HAJIONOB. JTO OBLJIO BEI3BAHO AKTHUBHBIM BBIBOIOM PE3H-
mearamu PO KammTagoB B HU3KOHAJIONOBBIE IOPUCIUKIINY 1, TAKIM 00pa30M,
YKJIOHEHHEM OT YILJIATHI HAJIOrOB. PellleHne MaHHON HpoO0JIeMbl OMATh-TAKH
He TpebOBaJIO OT POCCHUCKOr0 3aKOHOMATEJISI HAIMOHAJIBLHOIO M300peTeHMsT
aJeKBaTHOTO IIPaBOBOI0 MexaHmaMa. I1pobseMbl YRIOHEHNA OT yILIaThl Ha-
JIOTOB IIyTeM BBIBOJIA KAIIMTAJIOB B HU3KOHAJIOTOBbIE IOPUCIUKIIAM, B TOM YKC-
je B odropsr, k¥ 2014 1. y:Ke MMeJIM B MHPE MOIEJIN IIPABOBOI0 PEIIeHs.
Bo-mepBrix, cymecrsyer MonenbHas KoHBeHIHa Oprainusaiiny 9KOHOMITYEeC-
kKoro corpygauyecrsa u paspurusa (OOCP), B koTopoii comep:xaTcs IpaBuia,
yCTaHaBJIMBAIOIINE MEXaHU3MbI O0PBOBI CO 3JI0YIOTPEOICHUSIMHU TIOJI0MKEHIH
MeRIyHaPOIHBIX JOTOBOPOB. B uacTHOCTH, II0 BJIMSTHIEM BCE OoJiee U OoJiee
AKTYAJIU3UPYIOIIENCs B PA3HBIX IOCYapCcTBAaX IPo0JIeMbl (DOPMAaJILHOIO IIPH-
MEHEHUS JIbIOTHBIX PEKMMOB HAJIOI000JIOMKEHUs TUBUIEH/ OB, IIPOIIEHTOB 1
JINIIEH3UOHHBIX IIJIaTeKel, YCTAHOBJIEHHBIX MEMKIyHAPOIHBIMH COIJIAIICHH-
sIMU 00 M30eKaHuy TBOMHOTO HAJIOT000JI0MKEeHH ¢ yuacTuem atux crpaH, Co-
Ber OOCP yrBepmun 15 uwong 2014 r. usmenenns B MogeabHy0 HAJIOTOBYIO
rousernmio OOCP u koMmMeHTapun K Hell. BasKHEBIM ABUIOCH TO, UTO B UHCJIE
M3MEHEHUN MMeJI MEeCTO U IIOJIOMKEHUSI, PerJIaMeHTUPYIOIIre IIPUMeHeHIe
Kounennuu oenedumuapaoro coocrsenuuka. s Poccuiickoit ®emepa-
IIUH BOCIIPUSTHE 3TOM KOHIIEIIINY B COBPEMEHHBIX YCJIOBUSX SIBUJIOCH Tpebo-
BanueMm Bpemenu. [loaromy B 2014 r. poccuiicknii HAJIOTOBBIM 3aKOHOIATEIb,
opueHTHpYysach Ha moyoskeHusa MongenbHoil Hasorosoit kousernimu OOCP u
IIPX 9TOM MMesI CBOI0 COOCTBEHHYIO IIO3UIIMIO, BHEC M3MeHeHus: B Hasrorossri
komexc PD, BrepBBIE BBEISI B CT. 7 9TOr0 3aKOHA TEPMHUH «(PAKTHUECKUH I10-
JIydaTesb I0X0Ha» W «MHOCTPAHHAS OPraHW3allns, UMeIas QpaKTHIecKoe
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IpaBo Ha JI0X0»?, YTO COIEp:KAaTeIbHO KOPPECIOHIUPYET TEPMHHY «OeHe-
durmapubi coocrBeHHUE». MeskayHapogHasa KOHIEHINS OeHeHUIInapHOro
CcOOCTBEHHMKA, UCIIOJIb30BaHHAA Teriepb B HK P®, mierHa TeM, 4To 1103B0JISIET
rapaHTHPOBaTh He POPMAJIbHOE, a aJpecHoe IIPUMeHEeHe HAJIOTOBBIX JIBIOT,
YCTAHOBJIEHHBIX MEMKIYHAPOIHBIMH HAJIOTOBBIMHU COTJIaIeHusMu Poccuii-
croit Memepalivu ¢ APYTUMHU T'OCYIaPCTBAMIE®,

Kpowme Toro, atu Moesu, JOCTATOYHO BapUATUBHBIE B PA3JIMYHBIX T'OCY-
IapcTBax, HO 3P(EKTUBHO IIPUMEHIeMble HA IPOTIKeHNH MHOTHUX JIeT, OXBa-
TBHIBAIOTCS TAK HA3BIBAEMBIMHU IIPABUJIAMU O KOHTPOJIUPYEMBIX MHOCTPAHHBIX
murax, T.e. CFC (Controlled Foreign Corporation) rules. Bryme ¢ rommen-
et 0eHeUIIMAPHOTO COOCTBEHHNKA POCCUMCKUN 3aKOHOLATENb, OIIHPAasICh
HA IPAKTHUKY €BPOMEMCKUX CTPAH, MCIOJIb3YIIINX B CBOEM HAJIOIOBOM 3aKO-
vomaresiberBe CFC rules, sBBen B HK PO rinasy 3-4 «KouTposmmpyembre nHO-
CTpaHHBIE KOMIIAHUHU U opuauveckue Jimia». CyTh JaHHOTO HOBOBBEIECHUS
3aKJIIOYAETCS B OrPAHNYEHUN BBIBOJA AKTUBOB B HU3KOHAJIOTOBBIE IOPHCIUK-
MY ¥ YKJIOHEHUH OT YILIAThI HaJI0oroB pesumentamu PO.

ITomumo aTOTO0, OIIMpPAsCh HA OHLIT pa3BUTHIX crpaH, B HK PO nano mpus-
[AIHAJIBHO HOBOE IIOHATHE PE3UIeHTCTBA.

2 Cwm.: O BHeceHNU N3MEHEHUH B YaCTH epByIo 1 BTopyio Hastorosoro komexca PO :
denep. saxou ot 24 HoszOpsz 2014 r. Ne 376-D3 // Cobp. 3aronomaresberea Poc. Oeme-
parmm. 2014. No 48,

3Cwm.: bpyk B. A. TlepcieKTUBBI KOOU(PUKAIINY KOHITEIIIH OeHeUIapHOT0 cOOCT-
BEHHHUKA B POCCUICKOM HAJIOrOBOM 3akoHomareabcTBe // 3aron. 2014. Ne 6. C. 16-28.



IIyGnuunbie huHAHCHI 1 HAJIOTOBOE IIPABO: €5KETrOJHUK

2016. Buinyck 6

—
o

THE HISTORY OF THE POLISH ANTI-AVOIDANCE CLAUSE

NCTOPUA BOPLBLI C YKIIOHEHUEM OT YIIVIATBI HAJIOT'OB
B ITOJIBIITE

L. Etel
Prof. zw. dr hab.
University of Bialystok, Poland

M. Poplawski

Dr hab.
University of Bialystok, Poland

The article deals with the issue of anti avoidance tax rules in Poland
from the historical perspective.

B cmamuve paccmampusaromes mepsbt 60pbbbL ¢ yKIIOHEHUEM 0Mm YRAAmbl
Hano208 6 Ilonvuie 6 ucmopuweckoli nepcnexmuae.

General considerations

One of the instruments designated to combat an increasing phenomenon
of tax dodging by taxpayers is an anti-evasion tax clause. This instrument is
already quite commonly applied in the European Union Member States'. It
most often takes a form of a legal provision enabling tax authorities resolv-
ing the matter of circumventing tax effects to create an artificial legal struc-
ture by a taxpayer whose basic purpose is elimination or minimization of a
tax burden. It is not easy to introduce such a regulation into practice for sev-
eral reasons. Most of all, such provisions must have a character of a general
clause which, as a rule, can be applied to as wide a catalogue of tax evasion
methods used by taxpayers as possible. As far as such types of regulations
are concerned, i.e. embracing general matters, it can be easily depicted that
they disturb legal certainty, which is particularly dangerous with regard to
restrictive tax law. Such an objection is the ground for finding this provi-
sion non-compliant with the Constitution which may, in turn, eliminate it
from the system. In addition, it is emphasized that such provisions may be
abused by tax authorities in relation to taxpayers who are entitled to legal
tax optimization. Sometimes, as it is a case in Poland, it is highlighted that
the clause may be “a razor in a monkey’s hand (Minister of Finance)”. Such
claims, which are not reflected in the practice of such regulations’ applica-
tion in other countries, evoke strong resistance against the introduction of

! See more: A. Olesinska, Klauzula ogélna przeciwko unikaniu opodatkowania,
Torun 2013, p. 32.

© Etel L., Poplawski M., 2016
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this clause to the tax law in force. Sometimes, such actions are inspired by
entities specializing in offering taxpayers a variety of “artificial structures”
enabling aggressive tax optimization. Such actions may hamper works on
the introduction of even the best clause against tax evasion which, unfortu-
nately, can be seen in Poland.

The analyzed clause does not have to take a normative form. It may be
a shaped case law of courts deciding on tax matters. Such a form has been
adopted in the clauses elaborated by courts in, among others, Holland, Nor-
way, the USA and Japan. In Poland, as a rule, there is no uniform and con-
solidated approach of administrative courts to adjudicate cases concerning
tax optimizations. Nevertheless, it should be stated here that the European
Court of Justice (ECdJ) case law observed in Poland has been applying a cir-
cumvention ban on the ground of provisions regulating a value added tax?®
for many years. ECJ established case law doctrine combating value added
tax evasion is commonly accepted in the EU countries. That is why there is
no need to create a normative formula of the analyzed clause with regard to
this tax.

The anti-avoidance clause of 2004

In Poland, the anti-avoidance clause was first efficiently introduced by
the Act of 12t September, 2002 Amending Tax Ordinance, which is still bind-
ing?. Pursuant to the added Art. 24b thereto, “adjudicating on tax matters,
tax authorities and fiscal supervision bodies shall disregard the tax effects
of legal transactions if they prove that in result of the performance thereof
no other significant benefits could be expected than those resulting from a
reduction of the tax liability, an increase in the taxpayer’s loss, an increased
amount of overpayment or tax return”. § 2 of the above Article reads that “if
the parties have, in concluding a transaction mentioned in § 1, achieved an
intended economic result for which a transaction other than that indicated
by the parties is appropriate, the tax effects are to be deduced on the basis of
that alternative transaction or transactions.”

The content of this clause, which does not differ from those binding in
other countries, was shortly afterwards questioned by the Constitutional
Tribunal (CT). In the judgment of 11* May, 2004 (docket no. K 4/03), the
Tribunal adjudicated that Art. 24b § 1 of Tax Ordinance is inconsistent with
Art. 2 in connection with Art. 217 of the Constitution. CT stated that the
general clause concerning tax law circumvention contained in Art. 24b § 1 of
Tax Ordinance does not satisfy constitutional standards of decent legislation
and, consequently, violates basic elements shaping trust to the State and

2E.g. the judgment of 215t February, 2006, case C-255/02 Halifax (points 74 and 75
of the judgment) and of 6™ July, 2006 in joint cases Axel Kittel and Récolta Recycling
SPRL C-439/04 and C-440/04 (points 45, 56, 57).

3 Journal of Laws of 2002, No. 169, item 1387.
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enacted law (Art. 2 of the Constitution). What is more, it does not fulfill a
requirement of due determination of statutorily established elements of tax
obligations (Art. 217 of the Constitution). In consequence, the clause expired
at the end of May of 2004.

After the above judgment, there occurred claims saying that the intro-
duction of the clause in Poland was “forbidden” by the Constitutional Tribu-
nal. One cannot agree with this. In the cited judgment, the Tribunal did not
challenge a possibility of introducing the clause but only indicated a need to
maintain high standards while creating provisions regulating its function-
ing®. It is possible to introduce a clause consistent with the requirements of
the state of law, which can be best proved by the fact it functions in many
legal systems and does not arise any constitutional doubts within this ex-
tent. The Polish constitutional system is not so unique to assume that its re-
quirements do not allow to introduce such clauses. Moreover, it results from
the cited judgment, which clearly indicates that “a general norm of tax law
circumvention” may be introduced, yet with the observance of special legis-
lative requirements. Considering these requirements, it should be noticed
that they are particularly difficult or, according to some, even impossible to
satisfy. Nevertheless, it should be noticed that the Tribunal expressed these
requirements in a different external situation. Most of all, when this judg-
ment was passed (2004), Poland joined the EU. EU bodies did not adopt a
clear view on a possibility of introducing such clauses by individual Member
States. Today, it is expressed not only through recommendations, communi-
cations and directives but also in the ECJ’s case law®. It is worth emphasiz-
ing that this judgment was passed over 10 years ago when aggressive tax
planning was not a significant problem yet®. Tax evasion is a phenomenon

4 Among others, the Constitutional Tribunal stated that ”(...) the phenomenon of
the legislator’s normative reaction itself to economic phenomena that are negative
for the State fiscal interests, including those in the sphere of contractual relations
created by taxpayers, does not arise constitutional and legal reservations also if it
took the form of “a general circumvention of tax law”.

5 See: the Commission Guidelines of 6 December, 2012 on aggressive tax planning
[C(2012)8806]; EU Council Directive 2015/121 of 27% January, 2015 amending the
Directive 2011/96/EU on the common system of taxation applicable in the case of
parent companies and subsidiaries of different Member States (Journal of laws L 21
of 28.01.2015); Communication from the Commission to the European Parliament
and the Council — An Action Plan to strengthen the fight against tax fraud and tax
evasion (COM (2012) 722); The European Parliament’s Resolutions of 2" February,
2012. (2011/2271(INT)) and 17* April, 2012 (2012/2599(RSP)) and the European
Court of Justice judgments, e.g. the judgment of 215 February, 2006 in the case
C-255/02 Halifax, the judgment of 215tJune, 2012 in joint cases C-80/11 and C-142/11
Mahagében and David (points 41, 42, 46 and 47), the judgment of 6" September, 2012
in the case Téth C-324/11.

¢ The term “aggressive tax planning” is explained in the cited Guidelines of
6™ December, 2012. According to this deed, "aggressive tax planning involves taking
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which in recent years has increased so considerably that it must be very ef-
ficiently fought against’. It cannot be efficiently carried out without a wider
cooperation of the countries within the EU, or even wider — within OECD?.
One of the few instruments enabling counteracting this phenomenon is in-
deed this clause functioning in all countries. This problem cannot be ef-
ficiently overcome when this instrument will not be present in some coun-
tries. Just such differences in individual countries’ tax law are used to evade
tax. A normative shape of the clause was already generally determined in
the cited Commission Guidelines of 2012 and narrowly by the EU Council
on 27" January, 2015 in the 2011/96 Directive of 30" November, 2011 on the
common system of taxation applicable in the case of parent companies and
subsidiaries of different Member States. This Directive’s provisions have al-
ready been reflected in Polish Laws regulating income tax in the form of the
so called “specific anti-abuse law”. Its structure will be presented further
in the study. Making a decision on a possibility of introducing the clause
in Poland today, the Tribunal would certainly have to refer to the above-
mentioned tendencies in the EU legislation as well as threats connected
with tax evasion. As a result, it may be assumed that the introduction of a
general clause preventing tax evasion will not entail a negative opinion of
the Constitutional Tribunal.

A draft of the anti-avoidance clause of 2015

Among others, due to the above mentioned circumstances, the concept
to introduce the clause to the Polish tax law system recurred in 2013 when
works on the Tax Ordinance amendment were commenced. These works
were aimed, inter alia, at introducing legal solutions which might stop a
continually increasing phenomenon of tax evasion, not only in Poland. This
problem was perceived by the European Commission in the above-men-
tioned Recommendations of 6™ December, 2012 on aggressive tax planning
[C(2012)8806]. The Commission recommends therein the introduction of the
following clause into domestic laws of the EU Member States: “An artificial
arrangement or an artificial series of arrangements which has been put into
place for the essential purpose of avoiding taxation and leads to a tax ben-
efit shall be ignored. National authorities shall treat these arrangements for
tax purposes by reference to their economic substance”. The Commission

advantage of technical aspects of a tax system or of discrepancies between two tax
systems or more in order to decrease a tax obligation”.

" K. Raczkowski, Measuring tax gap in the European economy, Journal of
Economics and Management, No.21/15.

8 D. Gajewski, Tarcza podatkowa dla Polski, "infos” of 4* December, 2014,
No. 22(182).

9 The clause reads in English: “An artificial arrangement or an artificial series
of arrangements which has been put into place for the essential purpose of avoiding
taxation and leads to a tax benefit shall be ignored. National authorities shall treat
these arrangements for tax purposes by reference to their economic substance”.
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will provide information about implementation of these recommendations by
the Member States within 3 years in the form of a report'?. It appears that
it was the reason for commencing works on the introduction of the clause
within the framework of Tax Ordinance amendment despite the cited judg-
ment passed by the CT. In the draft thereof there appeared a clause prevent-
ing tax evasion whose very elaborate legal structure incorporated the CT’s
objections'. Mainly due to this, it was decided to define tax evasion. Pursu-
ant to the drafted Art. 119a of Tax Ordinance, “tax evasion 1s deliberate
application of artificial legal structure, main purpose of which is gaining a
significant tax advantage not accounted for in the tax law and contradictory
to the law’s purpose and essence, by an entity creating or co-creating artifi-
cial legal structure”. Art. 119f § 1 of the drafted amendment stipulated that
“tax should refer to economic realities and a typical legal structure while
disregarding artificial legal structures if:

1) a tax authority proves that a taxpayer evaded tax and the authority
confirmed a significant tax advantage obtained due to this;

2) a tax authority confirmed the occurrence of a typical legal structure
which can be applied;

3) a taxpayer did not show clear evidence that there occurred other com-
pelling reasons or significant economic or business advantages justifying the
application of this legal structure to the circumstances of a specific case”.

Additionally, it should be noted that the above-mentioned provisions de-
fined basic concepts embracing the essence of the clause, which was required
by the CT in its judgment of 2004, i.e. “an artificial and typical legal struc-
ture” and “a significant tax advantage”. An attempt to include all CT’s re-
quirements considerably increased the volume of provisions regulating this
institution. Instead of one article (Art. 24b of 2003), the clause was regulated
in a new section of the Act titled “T'ax evasion elimination”. This section was
divided into three chapters whose titles literally reflect their content: Chap-
ter 1 “Anti-evasion tax clause”, Chapter 2 “Security opinions” and Chapter 3
“Tax Evasion Council”. As a result, a model of the anti-evasion tax clause
proposed in the draft differs from a typical general clause which is character-
ized by a great degree of generality and a synthetical grasp. The advantage
of such an approach is the fact that it complies with all requirements formu-

lated by the CT whereas the disadvantage is that the regulations have lost

an asset of a general clause. The proposed regulations should be assessed
positively because it is a successful attempt at introducing a Polish “version’
of the clause encompassing the cited CT’s judgment. However, another issue
is the question whether since 2004 the CT has not changed its opinion on the
correct articulation of the anti-evasion tax clause. As previously discussed,

10Tt results from Point 5 of the Guidelines that Member States should inform the
Commission about measures undertaken to assure compliance with this guideline.
The Commission will publish a report on the guideline’s application within three
years from its adoption.

11 See the draft of the Act amending Tax Ordinance and the Act on proceedings
before administrative courts (a draft of 27% April, 2015).
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changes in factual and legal circumstances in those eleven years undoubted-
ly influence the way the Tribunal perceives an admissible legal shape of the
clause. These, however, are only presumptions which do not guarantee that
the CT would accept a model of the clause different from the one presented
in the judgment of 2004. Due to this, the discussed draft of the clause should
be appreciated. It is a draft which satisfies such highly formidable standards
imposed on such regulations by the CT.

The legal concept of the anti-evasion tax clause presented above, howev-
er, was not approved by the Council of Minister in June 2015. Unreasonable
criticism pursued by the media influenced this to a large extent, which, con-
sequently, made taxpayers feel wary towards the introduction of the clause.
In addition, one could observe a great media involvement of the groups which
were not interested in the introduction of this clause to the Polish system.
They presented this commonly applied instrument as a threat to any tax
optimization. The creation of such an image of this instrument is caused by
the fact that Poland is only one of the very few European countries where
it is possible to establish and implement various kinds of purposefully for-
mulated (purchased) legal structures designated to lower a tax burden with
impunity. It may seem that it is a main motif of presenting this instrument
as a threat to tax optimization. Other countries’ experiences confirm that
the introduction of the clause does not deprive taxpayers of the right to tax
planning.

Opponents of the clause’s introduction doubt whether Poland needs it.
They justify their criticism by claiming, among others, there are not any
data indicating in how many cases the clause could be applied. Responding
to these doubts, it should be noticed that if tax evasion is a problem nearly
all the world is struggling with, why it should not regard Poland. The phe-
nomenon of tax evasion is of a trans-border character and there is no need to
explain that it also occurs in Poland. Opponents of the clause further claim
that its introduction is unnecessary because tax authorities already have a
sufficiently large number of legal instruments at their disposal to combat
the phenomenon of tax evasion. Art. 199a § 1 of Tax Ordinance, inter alia,
is given as an example thereof. On the basis of this provision, establishing

9SNDJD 9DUDPIOAD-IUD Ysl|Od ay} Jo Aioisiy ay] ‘ysmojdod A ‘[e13 ]

the content of a legal transaction, a tax authority shall take into account a — _—

unanimous intention of the parties and the aim of the transaction, not only
the literal meaning of statements of intent made by the parties. If, under
the pretext of performing a legal action, another legal action is performed,
tax effects will be derived from the concealed legal action. This regulation,
which has not been questioned by the CT'?, is useful only in elimination of
the effects of a sham/simulated action and, consequently, its taxation. Tax

12 See: the judgment of 14* June, 2006 docket No. K 53/05. The Constitutional
Tribunal confirmed the compliance of Art. 199a § 3 of Tax Ordinance with
the Constitution. According to the Tribunal, this provision does not concern
substantive and legal issues and does not introduce the clause of tax law
circumvention to the legal system.
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evasion is, as a rule, a different phenomenon: it is a creation of artificial legal
structures not to pay tax. Such structures are really created and they do not
serve to hide taxpayers’ other actions. Thus, this provision is useless in com-
bating the effects of, e.g., agreements concluded not to simulate something
but to evade tax.

The main objection expressed in the media against the clause, however,
was a possibility of abusing this instrument by the Minister of Finance. We
cannot analyze this issue wider here due to the limitations of this study.
Instead we will just confine ourselves to the statement that in Poland even
the best proposals to change tax law may be negatively received only because
they are initiated just by the Ministry of Finance. It is undeniably a circum-
stance which must be taken into account while preparing difficult drafts and
the one regarding the discussed clause should indisputably be treated as
such. The Government has not formally rejected the postulate to introduce
this instrument stating that further works will be performed by the Taxation
Law Codification Committee, which is discussed further in the article.

A specific anti-abuse clause preventing tax law circumvention
of November 2015

Such a name was provided for the clause introduced by the EU Council
on 27% January 2015 to the Directive 2011/96 of 30" November, 2011 on
transactions between parent subsidiaries'®. Pursuant to Art. 1 par. 2 of this
Directive, “Member States shall not grant the benefits of this Directive to
an arrangement or a series of arrangements which, having been put into
place for the main purpose or one of the main purposes of obtaining a tax
advantage that defeats the object or purpose of this Directive, are not genu-
ine having regard to all relevant facts and circumstances.” The provisions of
this Directive were implemented into Polish Laws regulating income tax in
November, 2015, The Personal Income Tax Act and the Corporate Income
Tax Act were extended by the provision according to which the participa-
tion exemption will not apply if “1) income (profit) generated from dividends
and other methods of corporate profit distribution occurs in connection with
a concluded agreement or another arrangement or many related arrange-
ments whose main driving force or one of their main objectives was to obtain
an income tax exemption (...) whereas such exemption does not result only
in the elimination of double taxation of such income (profit), and 2) arrange-
ments mentioned in point 1 above are deemed artificial.

It was further added in the next paragraph of the cited Article that “(...)
an arrangement or contract shall be deemed artificial if it is carried out
without justifiable business or economic reasons. In particular it refers to

13 KU Council Directive 2015/121 of 27" January, 2015 amending Directive
2011/96/EU on the common system taxation applicable in the case of parent
companies and subsidiaries of different Member States (Journal of Law L 21 of
28.1.2015, pp. 1-3).

4 The Act of 9 October, 2015 amending the Personal Income Tax Act and the
Corporate Income Tax Act and certain other Acts.
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the situations mentioned in paragraph 1 thereof when shares of the paying
dividend company are transferred or the company generates income which
is further transferred through a dividend distribution or another method of
profit distribution”.

Undeniably, the reading of the specific anti-abuse clause of tax law cir-
cumvention introduced to the Acts regulating income tax is very similar to
the above-mentioned versions of such a type of a regulation. Thus it can be
said it is nothing new. However, it should be indicated that, paradoxically,
this structure does not comply with the conditions formulated by the CT in
2004. Using the CT’s arguments, it can be easily proved that this regulation
is not consistent with the Polish Constitution. Will it happen? As it was al-
ready depicted above, due to new factual (increased aggressive optimization)
and legal (EU bodies’ laws) circumstances, it seems that the CT’s arguments
from more than ten years ago have lost their significance and will not be
used again to eliminate the discussed regulation. In fact, it would mean un-
dermining the consistence of the EU Council Directive of 2011with the law
because Polish regulations are the result of their implementation.

It is worth emphasizing that the above presented changes in the Income
Tax Acts have actually introduced to the Polish tax law system a special
clause preventing tax evasion in the form of economically unjustified enjoy-
ment of tax exemption. Thus, a question arises here whether it will be suf-
ficient and if there is any sense in introducing a general clause to the Tax
Ordinance. Responding to this question, we should pay attention to a narrow
subject range of the introduced clause. It refers solely to one kind of income
generated from dividends and other methods of corporate profits distribu-
tion. Therefore, it does not comprise other types of income. By all means, it
cannot obviously be applied to other taxes. This is why it is called a specific
anti-abuse clause of tax law circumvention. It is not a sufficient instrument
in counteracting tax evasion. The general clause (GAAR) must appear as
soon as possible. Its introduction should not entail elimination of special tax
clauses (SAAR) functioning with regard to individual taxes®.

An anti-avoidance clause in the Guidelines to the New Tax
Ordinance

On 21%* October, 2014 General Taxation Law Codification Committee
(GTLCC)' was appointed. An initiator of its appointment was Minister of

5> This opinion was expressed in justification attached to the draft of the
Act introducing a specific anti-abuse clause. According to it, the introduction
of a general clause to the Tax Ordinance will result in the fact that a specific
clause should remain as lex specialis which will be applied solely with regard to
tax exemption of income (profit) generated from dividends and other methods of
corporate profit distribution.

16 Regulation of the Council of Ministers of 215t October, 2014 on the creation,
organization and course of operation of General Taxation Law Codification Committee
(Journal of Laws, item 1471).
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Finance, who decided to commence the Polish tax law reform in such an
organizational form. Additionally, Tax Law Consulting Committee!” was ap-
pointed, which is to serve as a specific reviewer of all drafted changes to
the tax law. The appointment of these two institutions was the Ministry’s
response to the postulates, which had been submitted for quite a long time,
to extend the possibility of participation in the process of tax law reform by
including representative of the groups interested in it.

GTLCC’s tasks embrace: preparation, within 4 months from their first
meeting, assumptions of a comprehensive statutory regulation of general tax
law as well as preparation, within 2 years from the day of adopting the as-
sumptions, a draft bill containing comprehensive provisions on general tax
law together with implementing acts. The Committee prepared the Guide-
lines to the new Tax Ordinance in due time, which were adopted by the
Council of Ministers on 13%™ October, 2015,

It results from the Guidelines to the new Tax Ordinance that it should
contain a general anti-avoidance clause'. Provisions of the new Tax Ordi-
nance should include instruments allowing tax authorities to react in the
situation of a still growing phenomenon of tax evasion through the creation
of a variety of artificial, yet lawful, legal structures. The Committee has not
presented a draft of provisions regulating the clause yet (it has two years to
accomplish this) but it has presented quite detailed assumptions regarding a
legal shape of this institution.

Pursuant to these assumptions, a general anti-avoidance clause should
allow an authority to determine tax and legal effects of actions undertaken
by a taxpayer not on the basis of artificial legal structures created by them
but on the basis of their economic content. “Artificiality” of such structures
will have to be proved by a tax authority which will be obligated to demon-
strate that a basic objective of these actions (not necessarily the only one)
was to obtain a significant tax advantage. That is why this instrument will
not be commonly applied. A “significant” tax advantage eliminates cases that
are not considerably significant from a fiscal point of view. As a rule, the
clause cannot be frequently applied, which can be confirmed by other coun-
tries’ experiences where it has been in force for a long time. The very aware-
ness of the fact that the clause may be applied should deter taxpayers from
committing such actions.

The application of the clause will result in tax determination under nor-
mal principles, without a possibility of obtaining a planned tax advantage.
Tax will be determined as if there were no artificial actions (acts) whose fun-
damental purpose was tax evasion. The clause, however, will not enable to

17 Regulation No. 54 of the Minister of Finance of 24" October, 2014 on the
appointment of Tax Law Consulting Committee (Official Journal of Ministry of
Finance, item 44).

18 The list of legislative works of the Council of Ministers, http://bip.kprm.gov.
pl/kpr/form/r1879.

¥ More: L. Etel et al., Ordynacja podatkowa. Kierunkowe zalozenia nowej regulacji,
Bialystok 2015, p. 275 and next.
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punish taxpayers by additional tax or imposition of financial sanctions. The
application of the clause will result in the necessity to pay tax (or possibly
tax arrears with interest).

The clause does not aim at depriving taxpayers of a possibility of legal
minimization of the amount of taxes they pay (tax optimization), which is fre-
quently indicated as an argument against its introduction. Optimization pos-
sibilities will finish when a taxpayer will undertake artificial actions that are
not justified economically while intending to decrease tax. Then the clause
will be applied as a measure which will enable tax authorities to disregard
such actions, which evidently contradict a purpose of binding tax law provi-
sions. The tax will be established according to a typical course of economic
events including the conditions of a taxpayer’s action and economic goals
s/he wanted to achieve.

The clause is to be applied to all state (except a value added tax) and local
taxes, which should be emphasized.

As it was mentioned before, as far as a value added tax is concerned, the
clause is in force on the basis of uniform ECJ case law. It unambiguously
results from this Court’s judgments that any tax evasion attempts (or tax
fraud) through the creation of artificial legal structures are inefficient due
to the abuse of rights. Therefore, there is no need to embrace this tax by the
clause regulated in the Ordinance.

Local taxes were a disputable issue during GTLCC’s works on the clause.
It was indicated that local taxes are, as a rule, property tax. Thus, the phe-
nomenon of tax evasion is substantially limited (you cannot hide or remove a
real estate). During the discussion, however, it was depicted that in practice
artificial tax structures are created more and more often in order to evade
a real estate tax. Thus obtained tax “savings” amount to hundred millions
PLN in some cases. In such a situation, municipalities should be able to pro-
tect their tax revenue. Why should the clause cover only the taxes supplying
the State budget revenue if the evasion refers in fact to local taxes as well?
These arguments eventually decided that the clause should also be applied
to local taxes.

Together with the clause, the institution of “security” opinions obtained
free of charge by taxpayers from the Minister of Finance should be intro-
duced. Their aim would be to provide a taxpayer with a possibility of obtain-
ing an opinion evaluating their planned actions in the context of tax evasion
before effecting them. Such opinions would also protect a taxpayer against
a possibility of applying the anti-avoidance clause. Their structure would be
similar to individual interpretations of tax law. The security opinions should
be actionable in administrative courts.

A sole body entitled to apply the anti-avoidance clause should only be
Minister of Finance. There are no grounds to hand this instrument over to
other tax authorities, municipal in particular. With regard to local taxes, the
clause could be applied only on the initiative on a municipal tax authority
competent to determine and collect a specified tax.
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GTLCC expressed a need to appoint an independent consultation com-
mittee which would give an opinion on the legitimacy of applying the clause
in a specific case. Similar bodies operate in other countries (France, Austra-
lia and Canada) and it brings good results. It is one of the solutions limiting
Minister of Finance from abusing this instrument. Such a committee would
be composed of individuals out of the fiscal apparatus having a great deal of
expertise in the field of tax law (representatives of doctrine and judicature as
well as tax advisors).

Fundamental assumptions of a future anti-avoidance clause adopted dur-
ing GTLCC works are very similar to the model proposed in the Committee’s
Guidelines of 2012. They are also similar to the specific anti-abuse clause
applied to income taxes. Additionally, they embraced provisions which regu-
late the issues depicted by the CT in the judgment of 2004. Some GTLCC’s
proposals are directly related to the draft of the clause of 2015 rejected by
the Council of Ministers (security opinions and consultation committee). It is
a proposal encompassing not only the European Commaission’s recommenda-
tions but also Polish experiences in shaping an anti-avoidance clause.

Conclusions

As far as the clause’s structure is concerned, two basic component ele-
ments appear in the significant anti-abuse clause introduced to the Polish
legal system, 1.e. obtaining a tax exemption (a tax advantage), which is
a fundamental purpose of tax evasion, and the manner of achieving this
goal through undertaking artificial actions. We should pay attention to the
fact that a version of the clause proposed by the European Commission in
the above-mentioned recommendations, which depicts “artificial arrange-
ments” mainly aimed at obtaining “a tax advantage”, is constructed upon
identical principles. What is more, these elements appear in the version
of the clause adopted in the draft of the Act amending Tax Ordinance
of 2015. It also includes the concept of “an artificial legal structure” cre-
ated to obtain “a significant tax advantage”. We will also find these two
main terms in the version of the clause repealed in 2004. It is depicted
therein that taxation disregards the effects of “legal actions” whose main
purpose was to obtain an advantage resulting from a “decreased amount
of tax obligation...”. GTLCC has not finished works on a final shape of the
anti-avoidance clause in the new Tax Ordinance. It seems, however, that
taking into account the Guidelines to this Act prepared by the Commit-
tee, a legal structure of the clause will be similar to the above-mentioned
versions thereof. Authorities will be able to enforce their right to disregard
legal effects in tax determination when they prove that a main purpose
thereof was obtaining “tax advantages” and that due to this their char-
acter is “artificial”. They are necessary elements of each regulation aimed



Pasmgen I IlpaBoBbie CIOCOOBI IPOTUBOAENICTBUA YKIOHEHUIO. ..

at combating tax evasion?. It is true that an international model of such
a clause has not been elaborated yet. Nevertheless, considering “popular-
ity” of the phenomenon of tax evasion and ensuing intensification of the
EU and OECD’s actions designated to eliminate it, it is only a matter of
time. The first step aimed at the establishment of such a model in the EU
is the amendment of the Directive on taxation of parent companies and
subsidiaries, where a normative model of the significant anti-abuse clause
has appeared. It should be presumed that this model will soon be dupli-
cated in state legislations when creating general anti-avoidance clauses
applicable to all taxes. Polish experiences presented in the article confirm
this scenario.

2 These elements also appear in the version of the clause contained in Art.
38 of the Model Tax Code of International Monetary Fund (Code of the Republic
of Taxastan. A Hypothetical Tax Law. Prepared by the IMF Legal Department,
September 29, 2000). Pursuant to this article, for the purposes of determining tax
liability, the tax authorities have the right to disregard a transaction that does
not have substantial economic effect (other than its effect on tax obligations), or
to reclassify according to its reality a transaction whose form does not reflect its
substance.
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DRAFT OF GENERAL ANTI AVOIDANCE RULE AND JUDICIAL
DOCTRINE THAT COUNTERACTS TAX AVOIDANCE
IN POLISH TAX LAW

ITPOEKT OBIIUX ITPABIJI YKJIOHEHHK{A OT HAJIOI'OB
N IOPNINYECKAA JOKTPUHA OBXOJA HAJIOI'OBOI'O 3AKOHA
B ITIOJIBCKOM HAJIOI'OBOM IIPABE

M. Slifirczyk
Ph. D., Assistant professor in the Public Financial Law Department
Faculty of Law and Administration, Warsaw University

It should be observed that Polish case law has developed a doctrine that
counteracts tax avoidance, which — apart from the specific anti avoi-
dance rules — is a main instrument for the prevention of tax avoidance.
Recently the Polish Minister of Finance presented a draft of the General
Anti Avoidance Rule (GAAR) which was/is planned/intended to be in-
troduced into the Polish legal system. In its essential elements it is very
close to the previous judicial doctrine that counteracts tax avoidance.
Generally, however, the assumed scope of application of the GAAR is
narrower than the range in which courts may apply the judicial doctrine
at present. In addition, a closer analysis of the draft reveals its nume-
rous imperfections that might lead to dysfunctionality of the GAAR. It
seems it cannot be excluded that after the entry into force of the GAAR,
the judicial doctrine that counteracts tax avoidance will be continued in
case law in relation to a situation which has not been deliberately left
outside the scope of the GAAR.

Ionwvckoe npeyedenmruoe npaso pa3susio 0OKMpPUHY, KOMOPAS A8JIAem-
CSL 2NIABHBIM UHCMPYMEHMOM OJisk NPed0MEPAULeHUS HATI0208020 YKJI0-
Herus. Hedasno nosvckuil munucmp uHaHCco8 npeocmasus. npoeKm
GAAR, komopbLii NIGHUPOBAJICS 86eCMUL 8 NOJILCKYI0 NPABOSYI0 cucme-
my. B uenom, oonaro, npeononazaemasn cghepa npumenerus GAAR yoce,
yem npuMererue puou1ecKoll 00K mpuUHbL CYOAMU 8 HACTNOAULE 8PEMA.
Kpome moeo, ananuz npoekma no3sosiaem 0OHAPYHCUMDb €20 PA3Jilt-
Hble Heco8epuUeHCMEa, KOmopbie Mo2ym npusecmu Kk npoosiemam peasil-
sayuu GAAR. Henvssa uckaiiouums, umo nocne 8gederus 8 cuny GAAR
opuduueckas 00KmMpuHa nPomMue00eliCmeus HAJI02080MY YKJIOHEHUIO
6ydem npooosxHcamp Cyuecmaosams.

1. Introduction

Avoidance of taxation is an issue that attracts attention of both tax law
practitioners and theoreticians as well as legislators. Various countries em-
ploy a variety of solutions to combat this phenomenon. The Polish judicial
practice has been using for years now the so-called judicial doctrine that

© Slifirczyk M., 2016
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counteracts tax avoidance, which — apart from detailed legal solutions — is
a basic instrument to counteract tax avoidance. Basically, it consists in the
courts’ acceptance of tax authorities’ actions which question under the tax
law the effectiveness of legal actions taken by taxpayers if they constitute
the so-called tax law circumvention. This doctrine, following the Polish ac-
cession to the European Union, has gained a significant support in the form
of the case law of the Court of Justice of the European Union'.

The fact that the aforesaid doctrine exists does not mean, however, that
the Polish legislator has resigned from the attempts to introduce a general
anti avoidance rule into the Polish legal system. To date such regulations
have appeared only once in the legal system, and these were in force from
1 January 2003 until 31 May 20042 These were repealed in connection with
a ruling of the Constitutional Tribunal, which by virtue of a judgment dated
11 May 2004, found them to be incompatible with the Polish Constitution
to a material extent. The legislator removed the remnants of this rule on
1 September 2005. The mentioned rule had a relatively simple formulation.
Article 24 of the Polish Tax Ordinance, which contained that rule, stipulated
in § 1: “In deciding tax issues the tax and fiscal control authorities will dis-
regard tax effects of legal actions if they prove that by performance of these
actions no other substantial benefit could be expected than those resulting
from reduction of the amount of tax obligation, loss increase, increased over-
payment or tax refund.” In turn, § 2 of this provision additionally stipulated:
“If the parties, in performing a legal action referred to in § 1, achieved an
intended economic result for which a different legal action or legal actions is
appropriate, the tax consequences shall be derived from that other legal ac-
tion or legal actions”. The brevity of the cited rule and imprecision of the for-
mulations used — as mentioned — ultimately resulted in it being questioned
by the Constitutional Tribunal.

Although in its judgment the Constitutional Tribunal did not negate ad-
missibility of a general anti avoidance rule being introduced into the Polish
tax law, statements in the legal literature have been made that the intro-
duction of such a rule is impossible in the present legal status®.On the other
hand, it has been predicted that the introduction of such a rule may be one of

1 See more on this issue: Maciej Sliﬁrczyk, Wybrane zagadnienia problematy-
ki przeciwdzialania obej$ciu prawa podatkowego przed i po akcesji Rzeczypospo-
litej Polskiej do Unii Europejskiej [Selected issues of counteracting tax avoid-
ance before and after Poland’s accession to the European Union] [in:] Prawo
europejskie — 5 lat do$wiadczen w polskim prawie finansowym [The European
law — 5 years of experiences in the Polish financial law], collection of papers ed-
ited by Hanna Litwinczuk, Warsaw 2011, p. 479—488.

2 File no. K 4/03.

3 Marek Kalinowski, Monika Pakulska, Perspektywy funkcjonowania w polskim
prawie podatkowym klauzul generalnych stuzacych zwalczaniu unikania opodat-
kowania [Perspective of operation of general rules serving the purpose of combating
taxation avoidance in the Polish tax law], “Monitor Podatkowy” 2005, no. 5, p. 24.
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natural ways of development of the Polish tax law*. Indeed, attempts of this
kind have recently been made by the Polish Minister of Finance, who follow-
ing long-term works, has presented a draft of a new general anti avoidance
rule’. Although it has not been ultimately referred to parliamentary works,
further works aimed at it being implemented have not been given up. For
this reason, it is worth taking a closer look at these solutions®.

2. The most recent legislative proposals as regards general
anti avoidance rule

A draft of the general anti avoidance rule establishes a principle that in
the case of taxation, one should refer to actual economic events and a typical
legal construct, whereas artificial legal constructs should be disregarded if:

1) the tax authority proves that the taxpayer avoided taxation, and it
demonstrates a substantial tax benefit obtained in this way;

2) the tax authority demonstrates that there exists a so-called typical
legal construct, and it may be employed;

3) the taxpayer has not made it probable that there were other important
reasons or substantial economic or business benefits that justify the use of
this legal construct in the circumstances of a particular case’.

One should believe that all the above conditions must be met cumulative-
ly. The aforementioned regulation also refers to a number of terms that may

4 M. Sliﬁrczyk, Selected issues..., p. 488.

5 Although these solutions are i.a. justified by the recommendations of the Euro-
pean Commission dated 6 December 2012 on aggressive tax planning, it should be
noted that the shape of the proposed solutions is fairly distant from the formula of the
clause proposed by the Commission.

¢ What will be analyzed in a draft of the general anti avoidance rule contained in
the draft law amending the law — Tax ordinance and certain other laws in the version
dated 23 December, 2014 (http://legislacja.rcl.gov.pl/docs//2/230100/230145/230146/
dokument144499.pdf ; access: 20.08.2015 ). On 30 December 2014 the draft in this
version was referred by the Minister of Finance to be analyzed by the Council of Mini-
sters. On 29 April 2015 the Minister of Finances submitted another version of draft
amendment to the Tax Ordinance from which the provisions pertaining to avoidance
of taxation were excluded. The following statement was made “The issues pertaining
to these regulations will be subject to further analyses, and the draft in this respect
will be submitted at a later date” (http://legislacja.rcl.gov.pl/docs//2/230100/230145/23
0146/dokument161787.pdf ; access: 20.08.2015).

”One may add that the draft clearly excluded the use of the rule if use of other
tax law provisions enables counteracting taxation avoidance. It also narrows down
the use of the rule to taxes which remain within the competence of heads of tax of-
fices, heads of customs offices, heads of tax chambers and heads of customs cham-
bers, which excludes its application to some local taxes, fees and public-law non-fiscal
budgetary and extra budgetary dues. It was even postulated to additionally narrow
down the use of the rule only to direct taxes. As it appears, the rule conceived in such
a narrow sense is not rationally justified if one considers that avoidance of public
levies payment is a phenomenon that requires counteracting, and it does not deserve
approval of the public authorities.
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require an explanation. This refers to the terms “actual economic event”,

”» 3 » [13 2 [13

“typical legal construct”, “artificial legal construct”, “tax avoidance”, “sub-
stantial tax benefits”, “substantial economic or business benefits”. The au-
thor of the draft has met these expectations by precisely defining most of
them.

According to the draft, tax avoidance is intentional application of an
artificial legal construct the main objective of which was to obtain a substan-
tial tax benefit not provided for in the tax law provisions and contrary to the
purpose and nature of these provisions by an entity that creates or co-creates
an artificial legal construct.

The legal construct, in turn, is a unilateral or multilateral legal action
or a set of mutually related legal actions pertaining to the events related to
conducting a business activity or events related to participation in a business
activity®. Participation in a business activity shall mean holding shares of a
limited liability company, shares of a joint stock company or management of
entities engaged in a business activity.

Overall, in light of the draft, legal constructs shall be divided into typi-
cal and artificial. A legal construct is considered artificial if it is exces-
sively complex and if it lacks economic substance, and for this reason
it should be assumed that it would not be employed by an entity acting
reasonably and lawfully, and the one guided by economic objectives
in making its choices. Excessive complexity of the construct should mani-
fest itself by dividing a single event or by a combination of different events,
implementation of a construct by intermediaries, the presence of elements in
the construct that lead to a status identical or similar to the status existing
before applying the legal construct, or by the presence of mutually elimina-
ting or compensating elements in the construct. On the other hand, lack of
economic substance must be associated with concealment of a true purpose
and meaning of a business event or with non-implementation of any business
event or with inadequacy® or uselessness of a legal construct for the imple-
mentation of a business event in accordance with its purpose and essence,
and for achievement of a desired economic effect. A typical legal construct
is the most appropriate or indispensable construct to implement a busi-
ness event, according to its purpose and essence, and to achieve a desired
economic effect, and for this reason, it should be assumed that it would be
employed by an entity acting reasonably and lawfully, and one that
is guided by economic objectives in making its choices.

Finally, a substantial tax benefit obtained by a taxpayer is a reduced
amount of tax obligation or avoidance of this obligation, or increasing the

8 The draft also stipulates exclusion from the legal construct of actions in the
field of family and guardianship law, inheritance and actions carried out to enforce a
court decision or in connection with such a court decision. Certainly, the author of the
draft’s intention was that this kind of actions should not be subject to the anti avoid-
ance rule, but as it seems, it has not be presented entirely correctly.

9Tt 1s also assumed in the proposed solutions that to specify an economic event and
to obtain an intended economic effect, a variety of legal constructs may be adequate.
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amount of overpaid tax, tax refund or loss, or avoidance of this tax liability,
lowering the taxable basis in terms of obligations arising through service of
a tax decision, or postponement of the moment when a tax liability arises
resulting in that an amount of tax obligation is reduced, this obligation is
avoided, or the overpayment amount is higher, in tax refund or loss — in ex-
cess of PLN 50,000.00 for the fiscal year or a different settlement period!°.

3. Critical comments on a draft anti avoidance rule

It follows from the above that the designed solutions differ significant-
ly from those in force since 1 January 2003. This does not mean, however,
that they are controversy-free!'. In assessing the draft, among others, it was
pointed out that a rule which is general, by its very nature, uses vague con-
cepts that can be applied in different situations, which, despite the efforts of
the authors of the draft, may cause similar doubts as to compatibility with
the Constitution, such as those expressed by the Constitutional Tribunal in
view of the previously binding Article 24b of the Tax Ordinance. It has also
been pointed out that there are insufficient guarantees for a risk-free tax use
of authorized methods of tax optimization, as well as choice of the form of a
business activity conducted.

One can also raise a number of objections of a more specific nature in
relation to the draft'?. The above-cited definition of taxation avoidance con-
tained in the draft is interesting. Interestingly, determining tax avoidance as
such in light of the proposed solutions does not automatically result in that
the transactions are questioned under the tax law. To achieve this effect,
it is necessary to fulfill further conditions in the form of demonstrating the
existence and applicability of a typical legal construct and a failure to make
it probable that an artificial legal construct made is justified in a given situ-
ation. It seems that an assumption of the draft that it may be justified to use
an artificial legal construct, raises very serious objections.

It follows from the above definition of an artificial legal construct that
it is a legal construct that would not be used by an entity acting reasonably
and lawfully and one that in its choices is guided by economic objectives.
Thus, in simpler terms, the use of an artificial legal construct in this ap-
proach is considered irrational. What results therefrom is a doubt whether it
is possible that on the one hand, the same legal construct may be considered

1 Tn case artificial legal constructs are used in a fiscal year or in a different settle-
ment period between the same entities and pertaining to the same events, the draft
rule provides for calculation of a substantial tax benefit by adding up the benefits
resulting from these constructs.

11 Attention should be paid to the position presented by the Tax Law Consulta-
tion Council operating at the Minister of Finance in the opinion dated 1 March 2015:
http://www.mf.gov.pl/c/document_library/get_file?uuid=d7c4c36a-a231-45e6-a46d-
ec0390cabdb3&groupld=764034 (access: 20.08.2015 r.).

2 Naturally, further considerations are not exhaustive, they, however, enable to
depict the nature and extent of the objections raised towards the draft.
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irrational, on the other in turn, that a different provision justify its use in
a given situation. It seems that the solutions adopted in the draft raise seri-
ous logical doubts. Returning to the main argument, it must be noted that
the application of a general rule is also to be dependent on the achievement
of a substantial tax benefit. As a result, actions constituting tax avoidance,
but generating benefits at a lower level will not authorize tax authorities to
disregard artificial legal constructs, and therefore they will be regarded as
fully effective under the tax law. Although this solution is justified pragmati-
cally, and is intended to show a focus of the general anti avoidance rule on
entities performing large-scale operations, it is not controversy-free. This is
because inasmuch as tax avoidance as a phenomenon is considered by the
legislator as undesirable and reprehensible, it is doubtful that the scale of
the phenomenon in a given case could make it legally admissible. If, there-
fore, fundamental reasons for combating tax avoidance are not altered, this
phenomenon should be treated as undesirable and reprehensible regardless
of the scale of actions taken.

The definition of tax avoidance being discussed refers to obtainment of
a tax benefit not provided for in the provisions of the tax law, and contrary
to the purpose and essence of these provisions. This kind of reference essen-
tially means promotion of extra-linguistic methods of the interpretation of
legal provisions, especially functional and teleological interpretation'®. This
of course, may reduce the sense of legal certainty, and therefore this solution
has been criticized. It was also pointed out that Polish legislative acts have
no preambles, whereas justifications for draft legislation, as opposed to a
legislative act itself, are not subject to the legislative process (therefore the
assumptions of the author of the draft are not to be verified and potentially
corrected by legislative bodies). As a result, decision made with the use of the
general rule may be difficult to predict for taxpayers. In addition, a defini-
tion of tax avoidance requires that the main objective of an artificial legal
construct should be to obtain a substantial tax benefit. The term “main ob-
jective” becomes especially problematic where a taxpayer’s action may have
several objectives. In this case, it is necessary to compare and valuate these
objectives, which may give very different results if the compared objectives
are difficult or impossible to quantify. However, the proposed alternative
solutions in which the word “main” would be substituted by the word “ex-
clusive” do not seem convincing *. This can very seriously narrow down the

13 What may be interesting, therefore, is the relation of the drafted regulations
to Article 2a recently introduced to the Polish Tax Ordinance, which stipulates that
doubts as to the content of the provisions of the tax law which may not be removed,
shall be resolved to the advantage of the taxpayer. In the justification for the draft
law introducing this provision, linguistic methods of interpretation are explicitly in-
dicated as the preferred ones.

4 Advocates of this solution emphasize that its application would enable elimina-
tion of the risk that taxpayer’s actions aimed at pursuing some economic but, accord-
ing to tax authorities, not sufficiently important objective, will be questioned.

7
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scope of use of the rule, and a statement that certain actions are guided by
only one objective, may entail certain evaluations.

In accordance with the solutions proposed, reference should be made to
actual economic events and typical legal constructs. A typical legal construct,
therefore, must be put together with some economic event for the implemen-
tation of which it is appropriate or necessary. This is also confirmed by the
above-cited definition of this legal construct. It should, therefore, be noted
that an artificial legal construct may be a construct that does not lead to the
implementation of any economic event. Therefore, if in such case there is no
economic event, one may not indicate a typical legal construct appropriate
for this event. As a result, a paradoxical situation takes place in where the
general rule cannot be applied despite an artificial legal construct that has
occurred which leads to avoidance of taxation and generating substantial tax
benefits. Another issue is the fact that a definition of a typical legal construct
contained in the draft also uses the terms which may be difficult to apply in
practice. It requires e.g. assessment whether a certain legal construct is the
“most appropriate one” for the implementation of an economic event, which
can eliminate not the “most appropriate”, but merely “appropriate” legal con-
structs from this category.

4. Draft of general anti avoidance rule and judicial practice
combating tax avoidance

It seems that both the general anti avoidance rule introduced in 2003,
and that contained in the latest draft, are inspired to some extent by ju-
dicial doctrine of combating tax avoidance. Putting together the proposed
general anti avoidance rule and judicial doctrine of combating tax avoidance,
it is worth specifying the characteristics of this doctrine based on available
court judgments. A comprehensive and complete analysis of these issues is
extremely difficult due to the breadth and diversity of the case law in con-
ceptual and argumentative terms. Yet it is worth pointing to at least basic
elements appearing in the case la for their being put together with the draft
being discussed.

It seems that in order for the court to find that the tax law has been cir-
cumvented, usually a combination of several conditions is required. Some of
those conditions seem to be of fundamental importance, and in practice these
must be met, while others are ancillary or complementary. The essence of tax
law circumvention in the approach being discussed, will be taxpayer’s taking
actions (in particular, legal actions) aimed at taking advantage of non-defec-
tive tax regulations, which contradicts the legislator’s intentions and which,
as is assumed, is to bring tax benefits to the taxpayer, and at the same time
be detrimental to the tax creditor. In each case finding that the tax law has
been circumvented entails certain consequences for the taxpayer (assuming
that the panel ruling in a case accepts the use of the judicial doctrine being
discussed, which is not a rule without exceptions). As a rule, the consequen-
ces are targeted at elimination of tax benefits that the taxpayer expects.
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From the above judicial understanding of circumventing tax law it fol-
lows that there is a close relationship of this concept with the functional
and teleological interpretation'. This is undoubtedly the feature that puts
together the discussed doctrine and the proposed general rule. This may in-
dicate that the mere idea of general solutions counteracting tax avoidance,
by its very nature, must refer to extra-linguistic methods of interpretation of
the tax law provisions®S.

Both the proposed general anti avoidance rule and the judicial concep-
tion of circumventing tax law assume an intentional taxpayer’s action. The
draft rule, defining tax avoidance, explicitly refers to an “intentional” and
“deliberate” action. On the other hand, an analysis of the case-law leads to
a conclusion that an intention to circumvent the tax law by the taxpayer
appears an essential element to assume that such circumvention indeed oc-
curred. There are discrepancies in the case law, however, as to whether this
intention should be the exclusive intention. It seems that the prevailing posi-
tion is that for tax law circumvention to occur, it is essential that an objective
of circumventing tax law should occur as the main objective of the actions
taken'. In effect, therefore, one can speak about the similarity of the judicial
doctrine and the proposed rule also in this respect.

When it comes to the type of a taxpayer’s activity which can be qualified
as tax avoidance, the proposed general rule generally refers to legal actions.
Inasmuch as judgments, which can be included in jurisprudence represen-
ting the judicial doctrine of combating tax avoidance, essentially also relate
to legal actions, there are no absolute restrictions with this respect. For
example, one can point to qualifying also factual actions as attempts to cir-
cumvent the law'®. Further discrepancies between the proposed general rule

5 For instance the position presented in the judgment of the SAC dated 2.6.1998
IIT SA 1322/97 is characteristic in this respect: ,It is essential (...) whether aiming at
the reducing of taxation was within the limits of law and consisted in the use of legal
norms according to the legislator’s intention or it was circumvention of the law.

16 Agnieszka Olesinska, Klauzula ogélna przeciwko unikaniu opodatkowania
[General Anti Avodicance Rule], Torun 2013, p. 330 characterizes this element of
general rules as “being contradictory to the legislator’s intention”, or reference to the
purpose of a legislative act as “spirit” or sense.

17 See, for example, judgment of the Supreme Administrative Court, 7.2.2014,
IT FSK 362/12, judgment of the Regional Administrative Court in Krakyw dated
25.10.2006 r., I SA/Kr 1554/04 and the position of the Regional Administrative
Court invoked in the judgment of the Supreme Administrative Court, 9.9.2004, FSK
423/04.

18 Specific reasoning was carried out in the judgment of the Supreme Administra-
tive Court of 1.10.2003, I SA / Wr 1347-1301. That court citing ostensibility and cir-
cumvention of the tax law held that a taxpayer has purchased a passenger car, rather
than, as declared by the taxpayer, a car with other characteristics (cargo-specialized
vehicle with a body designed to carry specific loads): “Actions that followed after
the purchase of the passenger car, in consequence of which it was converted into a
cargo-specialized vehicle, were irrelevant to the complainants’ entitlement to reduce
the tax payable by the calculated (...), the other actions taken by the complainant
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and judicial doctrine also indicate exclusion from the general rule of legal
actions in the field of family and guardianship law, inheritance and actions
carried out to enforce a court decision or in connection with such a court
decision. Although it is difficult to point out to significant use of the judicial
doctrine in this area, potentially it does not seem excluded.

The proposed general rule contains a broad approach to the types of tax
benefits the determination of which is one of the conditions for the applica-
tion of the rule. This is undoubtedly an element which coincides with the
judicial doctrine of combating tax avoidance. According to the case law, tax
benefit may consist in reducing the amount of tax obligation, in particular
due to calculation of a lower taxable basis ' or deductions from that basis,
obtaining a tax refund?, or obtaining benefits arising from special tax privi-
leges?L.

As it has been mentioned, a definition of an artificial legal construct con-
tained in the draft makes reference to rationality of the actions taken. Also
in the case law, finding that taxpayer’s actions are repeatedly irrational®* al-
lows to form an assumption that these are precisely aimed at an intentional
use of particular fiscal regulations which is concurrently unaccepted by the
legislator, and that advantage has been taken from the actions performed.
The solutions contained in the draft, however, make an attempt to specify in
detail the conditions that indicate an artificial and thereby irrational legal
construct. Undoubtedly, the case law is currently much more flexible in this

through “AG” Robert R. for the purpose of converting the car into a cargo-specialized
vehicle and changes of this kind in the registration document were actions taken os-
tensibly and were aimed to enable the complainant to use the entitlement under Art.
25 Section 1 item t 2 of the Act on VAT “. Cf. also in this respect the judgment of the
Supreme Administrative Court dated 25.11.2004 r., FSK 674/04.

¥ E.g. Judgments of the Supreme Administrative Court dated 1.9.2004, FSK
50/04, FSK 49/04 and FSK 51/04.

2 E.g. judgments of the Supreme Administrative Court, 14.7.1999, I SA/Gd
2444/98, judgment of the Supreme Administrative Court, 29.8.2002, I SA/Gd 1957/99,
judgment of the Supreme Administrative Court, 7.9.2005, I FSK 453/05, judgment of
the Supreme Administrative Court, 14.7.2005, FSK 2621/04.

2 E.g. judgment of the Supreme Administrative Court dated 17.1.2003, I SA/
Po 3547/01, judgments of the Regional Administrative Court in Wroclaw dated
11.2.2004 r., I SA/Wr 2242/01, T SA/Wr 2243/01, I SA/Wr 2244/01, I SA/Wr 2245/01,
I SA/Wr 2246/01, I SA/Wr 2247/01 upheld by the Supreme Administrative Court.

2 E.g. Judgment of the Supreme Administrative Court dated 24.4.1996, SA/Gd
2959/94, judgment of the Supreme Administrative Court , 19.3.1997, SA/Ka 3005/95,
judgment of the Supreme Administrative Court, 17.10.1997, I SA/Gd 273/96, judg-
ment of the Supreme Administrative Court , 20.11.2012, IT FSK 1698/11, judgment
of the Supreme Administrative Court, 27.9.2007, IT FSK 989/06, judgment of the Re-
gional Administrative Court in Poznan dated 9.11.2004 r., I SA/Po 2348/03, judgment
of the Supreme Administrative Court 12.7.2006, IT FSK 980/05 1 IT FSK 981/05, judg-
ment of the Supreme Administrative Court, 14.7.2005, FSK 2621/04, judgment of the
Supreme Administrative Court , 15.9.2004, FSK 472/04, judgment of the Supreme
Administrative Court , 9.9.2004, FSK 423/04, judgment of the Supreme Administra-
tive Court, 7.2.2014, IT FSK 362/12.
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respect. As indicated above, correctness of some of the solutions adopted in
the draft in this area raises serious doubts.

The consequence of use of the proposed rule shall be basing taxation on
actual economic events and a typical legal construct, as well as omission
of artificial legal constructs. Judicial doctrine of combating tax avoidance
above all emphasizes the possibility to ignore the effects of legal actions per-
formed?® under the tax law or to deprive of the presumed benefits resulting
from the tax law regulation®*. However, this doctrine also knows the basing
of taxation, in case the tax law is circumvented, on fictitious transactions cor-
responding to the tax law?. This is particularly apparent in those judgments
that bind this doctrine with determination that legal actions to circumvent
tax law are apparent or reinterpretation of provisions of agreements?s, or re-
fer to the so-called economic interpretation of the tax law?’. Sometimes, how-
ever, seeking legal support for the judicial doctrine of combating tax avoid-
ance leads to the application of Article 58 of the Civil Code, which should
entail the determination of invalidity of contested legal actions®®. Generally
speaking, when it comes to an effect of determining circumvention of the tax
law, the judicial doctrine is not fully uniform and consistent, although the
dominant tendency in the case law substantially converges in this area with
the solution adopted in the draft of the general anti avoidance rule.

5. Conclusions

These deliberations indicate that although the proposed general anti
avoidance rule 1s much more complex and detailed in comparison to the solu-

23 This approach is expressed in one of the oldest judgments presenting this doc-
trine, i.e. judgment of the Supreme Court dated February 8, 1978, file no. IT CR 1/78,
PUG Nr 8-9/1979 s. 262, where it was found that : “tax authorities have no duty to
respect those provisions of legal actions that were aimed at circumventing the tax law
regulations”.

% E.g. judgment of the Supreme Administrative Court dated 29 May 2015, I FSK
2125/13.

% An explicit reference to this kind of reasoning is also contained in a frequently
invoked by Polish administrative courts ruling of the Court of Justice of the European
Union dated February 21, 2006 in Case Halifax ple, Leeds Permanent Development
Services Ltd, Country Wide Property Investments Ltd vs Commissioners of Customs
and Excise, C-255/02: “transactions the making of which is an abuse should be rede-
fined in such a way to reconstruct the situation that would have existed if the said
abusive transactions would not have been made”.

% K.g. judgment of the Supreme Administrative Court dated 8 December 2005,
IT FSK 25/05.

2T E.g. judgment of the Supreme Administrative Court dated 17.12.2009 r., I FSK
1382/08.

% K.g. judgment of the Supreme Administrative Court dated 15.7.1999 r., I SA/Po
1831/98, judgment of the Supreme Administrative Court dated 23 May 2007 r., I FSK
804/06. An analogous problem is observed where the judicial doctrine of combating
tax avoidance is based on different provisions of the civil law that provide for an effect
in the form of invalidity of a legal action.
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tions introduced in the year 2003, its entry into force is not expected to lead
to a radical breakthrough in the practical application of the tax law. Key
constructional components of the general anti avoidance rule appear to be
convergent with the features of circumventing tax law indicated in the case
law. Generally, however, a potential scope of the application of the general
rule resulting from the draft is narrower than the extent to which courts
use the judicial doctrine of combating tax law. On the one hand, this is due
to intentional decisions of the authors of the draft narrowing the impact of
the rule, on the other, from the manner of description of the conditions de-
termining its use (this particularly pertains to a definition of an artificial
legal construct). Undoubtedly, the general rule advantage over the judicial
doctrine consists in a sort of concretization of the legal framework and the
consequence of determining tax avoidance. The judicial doctrine, especially
observed in the long run, does not fully express a uniform concept. A reserva-
tion must be made that there are court decisions challenging admissibility
of the operation of the doctrine being discussed because of its questionable
legal bases.

The judicial doctrine of combating tax avoidance, though operating for
years and in most cases not questioned by the courts, is not an instrument
used today in the Polish judicial practice on a mass scale. This is indicated by
the number of cases in recent years in which the grounds for judgments is-
sued by the Supreme Administrative Court refer to circumvention of the tax
law??. A question arises, therefore, whether the entry into force of the pro-
posed solutions will have a significant impact on the scale of court decisions
questioning actions intended to avoid taxation. As is clear from the justifica-
tion for the proposed solutions, the most important function of the general
rule is the preventive function®. Its being in force does not have to result
in a significant increase in cases in which the problem of tax avoidance will
be resolved. From the perspective of the case law no radical change should
take place. Perhaps, however, the introduction of the rule will cause that the
risk of questioning actions performed will be considered more realistic. As it
seems, the knowledge about legal regulations is in fact more accessible and
broader than about judicial practice of administrative courts. As a result, a
preventive effect indeed may be achieved to a greater extent.

In conclusion, it must be noted that the explicit defects of the proposed
general rule may result in a situation in which, contrary to the intentions
of the authors of draft, the rule will not be proper remedy for certain un-

% By way od example, it may be indicated that according to the Central Data-
base of Administrative Courts’ Rulings in 2014 only 5 judgments were issued which
contained the “circumvention of the tax law” term. Although this does not give a full
picture of how many judgments of the Supreme Administrative Courts in 2014 re-
ferred to the judicial doctrine of tax avoidance in hand (a phenomenon which is the
subject-matter of resolution in these judgments may also be determined in a slightly
different way), but to some extent it gives an idea of the scale of occurrence of this
doctrine in practice.

30 Justification of the draft, p. 52.
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desirable phenomena to which it was expected to relate. A question arises,
therefore, about admissibility of use of the judicial doctrine of combating tax
avoidance in such cases. Previous case law experiences do not allow for un-
ambiguous prediction in this regard?!. For this reason, prognoses in this area
may be difficult and error-prone. It seems, however, that there should be no
impediment to the supplementary use of the doctrine of combating tax avoid-
ance in relation to factual situations which the legislator did not deliberately
exclude from application of the general rule. Another issue is an attitude of
the courts to such opportunities, which in this respect — for obvious reasons
— may be very cautious.

31 Maciej Sliﬁrczyk, Wplyw regulacji prawa podatkowego na zasadno$é podnosze-
nia zarzutu obejécia prawa podatkowego — wybrane zagadnienia z praktyki orzeczni-
czej [The Effect of the tax law regulation on justifiability of the allegation of tax law
circumvention — selected issues from judicial practice] [w:] Ordynacja podatkowa [Tax
ordinance]. Stan obecny i kierunki zmian [The present situation and directions for
change], collection of papers edited by Rafat Dowgier, Biatystok 2015, pp. 295-306.
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The tax liability influences in a substantial manner the economic behav-
tour of households and firms. Efforts to reduce the tax burden can gain
the form of tax planning, tax avoidance and tax evasion. When apply-
ing the lawful tax optimization, many possibilities which are enabled by
particular provisions of the law are used, whereas in the case of abuse
of rights and circumvention of law, the actions leading to the reduction
of the tax duty are performed only “apparent” or they serve as an in-
strument for the intentional circumvention of another norm. The use of
tax havens as an instrument for tax optimization means searching for
positive differences among tax systems of different countries. They are
subsequently used for the reduction of the tax burden of commercial and
similar activities.

B cmamve paccmampusaromces makue NOHAMUA, KAK HAJI02080G8 ON-
MUMUBAUUSL U HAJI02080€ NJIAHUPOBAHUe. A8mop noduepkusaem, 4mo
cyuecmeyem npasosoll U Henpasosoli nooxo0 K HAJI02080l ONMUMUIA-
yuu. Pasnviv obpazom cywecmayem pasniuuue mexcoy NOHUMAHUCM
«3s10ynompebieHue npasom» u «06x00 3aKOHAN.

It is not possible to regulate all facts by tax law, therefore the tax admin-
istration has to deal with the issue whether the tax subject’s conduct is or is
not tax avoidance or abuse of law when interpreting tax regulations by tax
administration. The taxpayer who merely follows the grammatical, system-
atic and logical interpretation of the text of a legal norm does not have to
succeed, therefore it is necessary to provide him with the sufficient degree of

34 certainty that his tax calculation will not be called into question after several
years; this is a difficult issue to deal with not only for Czech tax law.

The purpose and the aim of particular legal norms contained in tax acts
can be determined with a sufficient degree of legal certainty from the text
of a particular act and from circumstances relating to the adoption thereof.
This precondition is quite an optimistic expression in the reality of the Czech
legislative procedure because it is necessary to resolve the conflict between
the rational interpretation of the legislation and the principle of legal cer-
tainty, respectively the predictability of law. It should be applied in tax law
that the public authorities are obliged to preserve the nature and the sense
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of fundamental rights and freedoms pursuant to art. 4 subart. 1 of the Char-
ter of Fundamental Rights and Freedoms!.

The amount of the tax obligation significantly influences the economical
conduct of households and firms. The majority of taxpayers behave rational-
ly, therefore they try to minimize their tax duty. From all alternatives which
are otherwise comparable, they choose such alternative that is connected
with a lesser tax burden. The effort to reduce the tax obligation as much as
possible could be essentially denoted as a form of tax planning, tax avoidance
or tax evasion. Some forms of this conduct are used more frequently than
others.

Tax planning or tax optimization can be defined as a situation when the
“taxpayer chooses such alternative which is the most advantageous alterna-
tive from the tax obligation point of view when compared to the other alter-
natives having an independent sense. This conduct is legitimate and in the
accordance with law”.

On the other hand, the definition of the term tax avoidance is the effort to
minimize the tax burden. That is a situation when the taxpayer’s conduct is
in accordance with the text of the tax act and thus does not ostensibly violate
any duties determined by legislation. However, such conduct is considered
contrary to law because it is contrary to principles that are either explicitly
stated in the legal act or deduced by case law.

Finally, this conduct could be considered as tax evasion. Tax evasion em-
bodies the breach of tax regulations which is punishable as a criminal offence
under the Criminal Code.

One possibility of tax optimization is the concealment of real conditions.
This case is for instance a situation when contractual parties identify the
particular contractual obligation differently as it should have been identified
by a law according to the content of this contractual obligation. The incor-
rect identification of the contract between taxpayers should not lead to the
blurring of the legal act they have taken. There were two approaches estab-
lished how to deal with these issues — the theory of the type contracts and
the theory of will.

According to the theory of the type contracts, it is necessary to take into
account only the objective result of the legal act and it is not necessary to
examine the will of the tax subject. “Whereas subjects are entitled to choose
by what legal act they want to establish the intended legal relationship in
private law, it is not possible to choose the way how to tax the income received
from the concluded contract as it is the issue of public law”®.

! The Constitutional Court’s finding of December 15, 2003, case number IV.
US 666/02, or the Supreme Administrative Court’s judgment of July 28, 2005, file
number 5 Afs 151/2004-73 which refers to the case law of the European Court of Hu-
man Rights (Kruslin v France, 1990).

? The Supreme Administrative Court’s judgment of December 17, 2007, file
number 1 Afs 35/2007-108, www.nssoud.cz

3 The aforementioned theory was mostly applied in the case of the tax re-qualifica-
tion of the commercial law relationship into the relationship from the employment.
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The theory of will means that the blurred legal act is applied if this blurred
legal act corresponds with the will of the contractual parties and if all legal
conditions are met. The examination of the relation between the will and the
expression of the will is crucial for the application of this instrument.

It could be referred to the judgment of the Supreme Administrative Court
representing the uniform interpretation in the Czech Republic according to
which “the blurred legal acts should be interpreted in the light of the provi-
sions concerning aspects of legal acts, aspects of will as well as aspects of the
relation between the will and the expression thereof... If the expression of the
will and the will itself are consistent and the contracting parties truly intend
to take certain legal act but they take it only for the reason of the circumuven-
tion of law..., this legal act is not a blurred legal act because the plaintiff
intended to abuse his rights in this case™.

It is necessary to examine the relation between the will and its expres-
sion for the correct application of one of fundamental principles of tax pro-
ceedings. It is not the blurred legal act if these two elements are in accord-
ance with each other. Moreover, the case law requires that the blurred act to
be taken consciously and by both contracting parties. The circumvention of
law presumes the existence of the particular rule which application is being
avoided by the tax subject. Tax duty levied in the correct amount is the result
of the application of numerous rules, exceptions from these rules and excep-
tions from these exceptions.

It can be deduced that the tax optimization is based on the rational think-
ing of taxpayers. It is logical that the subject, a taxpayer, tries to reduce his
tax burden, so that he would reduce the payment of tax as low as possible and
save financial resources from his accounting profit for the financing of the de-
velopment of other business activities or for the payment of dividend as an ex-
ample. In the case of tax optimization, all options (which are provided by law)
are usually used for the reduction of the tax base and thus the tax itself. The
knowledge of particular provisions of a certain tax act is necessary for the cor-
rect utilization of the tax optimization. Therefore the general rule is that tax
optimization is performed with the assistance of a tax advisor or a lawyer.

Two approaches of the tax optimization are distinguished. The first ap-
proach is the legal one according to which the possibility to reduce the tax
base is used pursuant to particular provisions of tax law or according to
which the tax base is reduced by the utilization of gaps in the legal act. How-
ever, the utilization of the gaps in the legal acts balances between the legal
and illegal approach and therefore it is necessary to choose instruments of
the optimization carefully.

The second approach of the tax optimization is the illegal one. If the tax
base is knowingly and intentionally reduced and the tax is subsequently paid
in a lower amount, this behaviour constitutes an intentional tax evasion as a
criminal offence. Tax evasion can be committed differently — by the conceal-
ing of income and reduction of revenues, by the payment of a wage without

4 The Supreme Administrative Court’s judgment of April 3, 2007, file number
1 Afs 73/2004-89, www.nssoud.cz
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evidence (and therefore without the payment of the public insurance), by
the unlawful cost accounting etc. The optimization of the tax duty cannot
be considered as a criminal offence if the will of the contracting parties did
not aim at the establishment, change or termination of such rights or duties
which law connects with this expression of the will. However, if the purpose
of this will is to evade tax, such behaviour is a criminal offence prosecuted
according to the Criminal Code.

With regard to the term of illegal tax optimization, it is necessary to men-
tion that the abuse of rights and the circumvention of law, that is not rare in
tax issues, cannot be always considered as a criminal offence in the tax cases.
In the case of abuse of rights and circumvention of law, the actions leading
to the reduction of the tax duty are performed in accordance with the formal
wording of legal provisions, however, these actions are just “apparent”, when
performed in the case of abuse of rights or they are used as an instrument
for the intentional circumvention of another legal norm, which occurs when
the rights are avoided.

The difference between the abuse of rights and the circumvention of law®
is that the abuse of rights means that the rights are used contradictory to the
higher principles which make these rights illegal. Whereas, it is significant
element of the circumvention of law that the rule established by law is not
abided because it is used as an instrument which is not generally illegal but
it is unintended by law — this instrument is used just for the reason to avoid
the fulfilment of other binding legal norm.

The institute of abuse of rights in the tax area has been defined by the
Supreme Administrative Court which established the consistent praxis of
other courts. “The abuse of rights is a situation when someone performs his
right in order to groundlessly harm someone else or the society; such conduct
achieving an illegal result is permitted only apparently. The reason why this
conduct is considered legal just apparently is that law does not recognize the
legal act which is permissible as well as forbidden. Owing to the fact that the
principle lex specialis derogat legi generali means that the prohibition of the
abuse measures is stronger than the permission provided by law, this conduct
is not the performance of the right but it is a breach of law (see Knapp, V.:
Teorie prdava. C. H. Beck, Prague, 1995, pp. 184-185). Therefore the court
does not provide the protection to the performance of right which is de facto
its abuse’.

Principles of the application of the abuse of law institute have already
been defined by the European Court of Justice in the tax area as follows™:

5> The term “circumvention of law” can be found in the Constitutional Court’s find-
ing of April 1, 2003, case number II. US 119/01.

6§ F.n. 1 Afs 107/2004-48 of November 10, 2005, http://www.nssoud.cz/

" The European Commission’s. Announcement. The application of anti-abuse
measures in the area of direct taxation - within the EU and in relation to third coun-
tries. COM(2007) 785 final. December 10, 2007. Brussels. On-line. [cited in May 2012]
accessible at http://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2007:0785:
FIN:en:PDF
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e the application of tax rules led to an advantage that is contrary to the
aim and sense of the legal norm,

e the economic activity leading to the application of these tax rules did
not have any other aim but to obtain a tax advantage,

e there has to be established such situation for tax purposes as if the
economic activity would not be performed, in such a manner so that the
taxpayer would not be placed at a disadvantage when compared to the
situation if he had not performed the excessive economic activity at all,

e the tax advantage (incl. interest) has to be returned, however, a sanction
cannot be applied automatically.

It is necessary to consider during the tax optimization that the legality
of particular operations does not guarantee them their legitimacy and that
the conduct leading to the illegitimate tax advantage can be considered as
an abusive measure.

When applying the lawful tax optimization, many possibilities which are
enabled by particular provisions of the law are used. In cases of abuse of law
and circumvention of law, the conduct of subjects aims to the reduction of
the tax duty in compliance with the formal wording of legal norms, however,
this conduct is only “apparent”, when it is performed in the case of abuse of
rights, or it is used as an instrument for the intentional circumvention of
another legal norm, which occurs when law is avoided.®

When lawfully applying tax havens as an instrument for tax optimization,
the positive differences among tax systems of different countries are examined.
These differences could be used for the formation of business structures to
reduce the tax burden of commercial and similar activities. Tax havens have
existed practically since the inception of taxes themselves. The traders used
to exploit places where they did not have to pay for an export and an import
of goods for the trade in the Ancient Greece. The taxpayers are not searching
for tax havens just for the reason of reducing the tax burden of their business,
and so tax havens have become fulfil multiple criteria than just reducing the
tax rate. The characteristics of tax havens are presented by the existence of
reduced tax rates, the guarantees of commercial and banking secrets and
the economic and political stability of areas all together with a developed
infrastructure. In the areas of tax havens, taxes do not have to be determined
at all or the tax rates are lower in comparison to the countries in which the
companies should reside. Other areas of tax havens may create a very low
tax burden for income of companies floating from foreign sources. Efforts
to attract foreign banking and commercial institutions, creation of new job
opportunities and ensuring the capital inflow are the reason for creating the
tax-friendly conditions for foreign countries.

To safely determine whether a particular transaction can be ranked
under the concept of abuse of law, the facts of the case need to be truly

8 The term “offshore company” is connected with the term of a tax haven. The
,offshore company” stands for a business company created in the tax haven for the
purpose of lowering the taxation of income and dividends.
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ascertained at first. The rate of finding the facts of the case is, among
many others, governed by the principles that control the tax proceedings.
Even though there are expert opinions and judicial judgements heading
towards the conclusion that the tax proceedings should be largely governed
by the principle of formal truth, the majority’s opinion corresponds with
conclusions of the Constitutional Court. In accordance with the principle of
material truth, the Constitutional Court states in its finding of 2008° that
the prior obligation of the tax administrator is to establish the facts beyond
a reasonable doubt.

9 ref. number II. US 2095/07 of January 9, 2008.
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HAJIOT'OBAA JEO®IIOPU3AIINA B POCCHUHA U ITPOEKT B3IIC:
ITPOBJIEMBI COOTHOIIIEHN A

TAX DEOFFSHORISATION IN RUSSIA AND BEPS:
PROBLEMS OF CORRESPONDENCE

B. Mauexuu
KaHIUIAT OPUINYECKUX HAYK, TOIEHT Kadeapbl DUHAHCOBOTO IpaBa
Mocrosckuii eocyoapemaernnwiii yrusepcumem umeru O. E. Kymagpuna (MI'FOA)

Hay4YHBIA cekpeTapb
Poccuiickoe omoenernue Mescoynapoorotl Hato2o080ii accoyuayuu (Poc-lDA)

Poccuiickas @edepayus HAQUAIA NPOSPAMMY HAJIO02080L 0e0PpUuopuU3a-
UL NPUMEDPHO 00HOB8PEMEHHO C UHULLUAMUB0L cmpak 20-Ku no npoekmy
BOIIC. O6a npoexma c8a3aHbL ¢ MeNCOYHAPOOHBIM HATI02000TI0HCCHIEM.
IIpoepamma deoghuopusauits 8 ceéoeli HAJI02080L YACMU OCHOBAHA HA
nPasuUIaAx OJis KORMPOJUPYEMbIX UHOCMPAHHBIX KOMNAHUL, NPOSEPKU
arxmuuecko2o npasa Ha 00X00 U NPABUNAX HAJI0208020 PE3UOCHINCMEA
015l KOMNAHUTL. A8MOp NOCMABUL 300a1Y NPOAHAJIUIUPOBAMDb, KAK CO-
OMHOCAMCSL NPOPAMMA HAJ10208011 deogpuropusavuu u BIIIC.

Russia started its so-called Deoffshrisation Program almost the same
time as the G-20 countries announced BEPS. Both initiatives related
to international taxation. The Deoffshorisation Program’s tax part is
base on CFC rules, beneficial ownership test and corporate tax resi-
dency rules which are also important in BEPS. The author is analysing
how the Deoffshorisation Program (tax part) and BEPS do basically cor-
respond.

Hauwnas ¢ 2014 r. B Poccun 6Gosibiltoe BHUMAHUE YIEJISETCSI CIIEIUAIIh-
HBIM BOIIPOCAM HAJIOTOOOJIOMKEHMS, CBA3AHHBIM C TPAHCTPAHUYHBIME OIlepa-
[HASAME HAJIOTOILIATEIBIUKOB. OTOT 'O IIPOIIEJI IJIsI POCCUIACKON 9KOHOMUKI
OJ 3HAKOM Jeodrropusanuu’. ITo MOMKET OBITH OOBICHEHO IIPEesKIe BCEro
o0CysKIeHreM U IIPUHSITHEM 3aKOHOIIPOEKTa 0 HAJIOT000JI0MKEHUH KOHTPOJIH-
pyeMbIX nHocTpaHHBIX KoMmuaHuii (naiee — KMK), xoropriil asisgercs aapom
HAJIONOBOM JeO(PIIOpHU3alINi, PEeaM3yeMOi POCCUUCKON MCIIOJIHUTEIbHOM
Biactbio. OmuHoBpemenno B Poccrmyu MHOr0O BHUMAHUS YIOEJSETCS IPOEK-
Ty, HWHHUIUHUPOBAHHOMY KPYIIHBIMK CTPaHaMH, II0 00pbOe ¢ pasMBIBAHLEM
HaJsioroobsaraemoi 6assl (Base Erosion and Profit Shifting, BEPS, nanee —
B3IIC). U poccuiickas Hastorosas meodrmopusarius, u npoext BOIIC kacaror-
¢ IPobJIeM MEMRIYHAPOIHOIO HAJIOI000I0MKEHHMSI, YTO CTABUT BOIIPOC O TOM,
KaK OHU COOTHOCATCS MesKIy coboii. B HacrosiImeit craTbe aBTOP TIpeIIIpUHSIIT
MOIBITKY JAaTh OTBET Ha 9TOT BOIIPOC.

1 Cwm.: Ileemrkos B. Jleodrmopusarins mo-pyccKks : Kak OygeT IPpUMEHATHCI 3aKOH 0
KUK // Hanorossiit Bectank. 2015. No 1. C. 16-23.

© Mauexun B., 2016
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1. YcioBus, B KOTOPBIX IPOXOAUT HAJIOTOBAs Aeodiuopusanus

u BIIIC

Jl1s moHMMAHKS BO3OEeACTBUS POCCUIACKOM HAJIOTOBOHX Je0(IIOPHU3AINN 1
B3IIC ma Hasmorossie MOroBOpPHI MOJIE3HO O3HAKOMHUTBLCH, B KAKHX YCIOBHUIX
IPOXOIAT JaHHBIE ITPOIIECCHI.

Jleogpwopuszaus

Ha mHeobxommmocTy cucTeMbl Mep 110 Je0(IIopHu3aIiyl OKOHOMUKH, BKJIIO-
Jast obecrieueHune po3pavHOCTH O(ITOPOB, IOAITUCAHNE C HUMHU COOTBETCTRY -
OIINX COTJIAIIEHUM, PACKPBITHE HAJOTOBON HMHQOpMAIIMU, AKIIEHTHPOBAJ
saumanue Ilpesugent PO B. B. Ilyrun 8 mociannu Penepansaomy Cobdpa-
uuio Poccuiickoit Menmeparum B mexadbpe 2012 r.2 K sTtomy BpeMeHM U II0CIIE
aToro 3a mpenesamu mep 3axorna o KMK B Goprbe ¢ arpeccHBHBIM HCITOJIH-
30BaHHEM OQIIOPOB B HAJIOTOBOM IJIAHHUPOBAHUM B CTpaHe OBLIO CHEJIAHO
MHOTO€:

— MIPUHATH HOBBIE IIPaBMJIa TpaHchepTHOro eHoobpasoBauusd (pasmen V.1
HK POD);

— BBEJIEHO IIPABUJIO KOHTPOJIUPYEMON 3aI0JIKEeHHOCTH (TOHKOM KamuTa-
nuzarun, cr. 269 HK PO);

— BBEJIEH YEPHBIN» CIIMCOK O(PIIIOPOB B IEJIAX OIPAHUYEHUS IPUMEHEHU
HPUBJIEKATEILHBIX HAJOTOBBIX IIPABIII;

— HavaJICs IIePEerOBOPHEIH IIPOIIECC ¢ HEKOTOPBIMU CTPAHAMH [IJIS H3MeHe-
HUST MEKIyHAPOHBIX HAJIOTOBBIX corviamenuit Poccun;

— MIPOBOIUJINCEH IIEPETrOBOPHI M0 3AKIIOUEHUI0 POCCUMCKO-aMEPUKAHCKOIO CO-
rinanrenus o BBegennn mpasusi FATCA (Foreign Account Tax Compliance Act);

— Poccns mpucoenmumiacy k KoHBeHITMH 0 B3BaMMHOM aIMIHUCTPATHBHOMN
TIOMOTITH 110 HAJIOTOBBIM Jesiam?;

— yTBepskaeHo THuioBoe MeKIpaBUTEILCTBEHHOE corlalilenne 00 ooMeHe
HAJIOTOBOM MH(pOpMarmerr?;

— ¢ 1 guBapsa 2014 r. mpaBuia yOepsKaHUsS HAJIOTa Y MCTOYHHKA C TaK
HA3BIBAEMBIX KACKAIHBIX BBITIJIAT JI0X0/1a 110 POCCUMCKUM IIeHHBIM OyMaraMm B
[0JIb3y MHOCTPAHHBIX IIOJIydaTesell cepbe3HO M3MEHEHBI ¢ IEJIbI0 00JIbIIero
HAJIOTOO0JIOMKEHUS JIUIT, He PACKPBIBAIOIINX WH(OpMAIIHo 0 cebe, 1 T.]I.

Baxuo ormeruTs, UTO B HACTOsIIEEe BpeMsi 0OpallleHre POCCUMCKUX opra-
HOB MCIIOJTHUTEJIFHOM BJIACTH K BOIIPOCAM arPeCCHBHOTO ITOBEIEHUS HAJIOTO-
IJIATEJIBIIUKOB BBITJISIUT BIIOJIHE JIOTMYHO IIOCJIE TOr0, KaK B HavaJie HyJe-
BBIX TOJOB B IIpoIiecce OOpBOBI C YKJIOHEHWEM OT YILJIATHI HAJIOTOB B CTpaHe
OBLTH 3aJI0/KE€HBI IIPABOBBIE OCHOBHI JJIA Takoil 00pbOBI B 1esioMm. CymnebHbie
KOHIIEIIITAY JT00POCOBECTHOTO HAJIOTOILIATEJIBIIINKA, HEOOOCHOBAHHOM HAJIO-

2 Cwm.: ITocmauwme [Mpesumenra PO B. B. [lyruna ®enepanpuaomy Cobpanuio PO or
12 merabps 2012 r. // Poc. razera. 2012. 13 gexk.

3 Cm.: O paruduranmu KoupeHIun 0 B3anMHON aqMUHUCTPATUBHONM IOMOIIM II0
HAJIOIOBEIM JieJiaM : pemep. 3axoH or 4 Hosz6ps 2014 r. Ne 325-D3.

4 Cwm.: O sakaouYeHNHN COrJIalleHuil 00 oOMeHe MHpOPMAIIUEe II0 HAJOrOBBEIM [e-
nam : octanoByenue [IpasurenscrBa Poccuiickoit ®eneparuu ot 14 aBrycra 2014 r.
No 805 // Cobp. 3aronomaresbersa Poc. @emeparun. 2014. No 34.

“MMOD0g 8 suNpemdomdoal BDEOIOUD| HUXShDIN g
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TOBOM BBITOABI, IIPHOPHUTETA CyIIleCTBA HAI (pOpPMOM, IeJIOBOH IIesin yiKe 00-
Jlee JecsTH JieT IIPUMEHSIOTCS B OTeYeCTBeHHOM HaJjioroBoMm ipase’. Jlam-
HbIE KOHIIEIIINNA pa3padaThBAJINCh IIPU PACCMOTPEHUN HAJIOTOBHIX CIIOPOB,
B KOTOPBIX HAJIOIOILIATEJIBIIUKHN IIPUMEHSJIN PA3JIMYHOr0 Pojia CXeMBI, Op-
raHU30BAHHBIE HA TeppUTOpUH Poccuu, M Takue CXeMbl HAJIOTOBBIE OPTaHBI
MOTJIM OBICTpee BCEro BCKPHIBATH M IIPOBEPATh. lIpMMEHUTEeIbHO K TAKUM
cxemMaM, HMMEBIIHUM MECTO WCKJIIOUUTELHO WM IPEeUMYIIeCTBEHHO Ha Poc-
CUHCKON TEPPUTOPHHU, HAJIONOBBIE OPTaHbl HAYYHMJINCH 000CHOBBIBATH IIPABO-
MEPHOCTh CBOHMIX IIPETEH3UM B CyIax. ArpecCHBHBIE HAJIONOBBIE CTPYKTYPHI,
OCHOBAHHBIE HA KCIIOJIb30BAHUM TPAHCTPAHUYHBIX HHCTPYMEHTOB, BBISBJIA-
OTCSA U JIOKA3BIBAIOTCS HAMHOIO CJIOMKHEe BBHUAY HEOOXOIMMOCTH IIOJIYYEHIST
HHQOPMAIINY 1 TIOATBEPIKIAINIINX JOKYMEHTOB H3-3a py0eska 1 1o IIPUINHE
YacTOro MPUMEHEHUsI MHOCTPAHHOTO IIpaBa U JOKYMEHTOB, COCTABJIEHHBIX Ha
MHOCTPAHHBIX S3BIKaX. Bmecre ¢ TeM pasBuTHe mHTepeca (PUCKAJIBHBIX Op-
raHOB B CTOPOHY MEMKIYHAPOIHBIX CTPYKTYP, IIPUMEHSIEMBIX POCCHUCKUMU
HAJIOTOILIATEIBIINKAMHU, II0CJIe MOSBJICHUS OOINeH KOHIEIIINA II0 00phle ¢
HAaJIOTOBBIM YKJIOHEHHEM OBLJIO BIIOJIHE 000CHOBAHHO U IIpeacKkasyeMo. Takum
obpas3oM, HAJOTOBast AeO(IIOPU3AIUA CTAJa JIOTUYHBIM PAaCIIPOCTPaHEHM!-
eM HeMCTBUH rocyaapcTsa I10 0opbbe ¢ YKJIOHEHUEM OT YILIATHl HAJIONOB Ha
TPaHCIPAHUYHBIE OIePAIlNH HAJIOTOILIATE IbIITHKOB.

IIpu sToM mostBMJIACH IIO3MILHSI, COIVIACHO KOTOPOM IJIS OOpPHOBI C TpAHC-
T'PAHUYHBIM arpeCcCHBHBIM HAJIONOBBIM II0BEIeHHEM HEe00X0IMMO ITPOI0JIKUTE
MEHATH HAIMOHAJIPHOE HAaJIOr0BOE 3aKOHOIaTesbcTBO. Hampumep, mpume-
HUTEJIPHO K TOHSATUI «QaKTUUecKoe MpaBoO HA JOXOI», KOTOPOe BCTpedYaeT-
CA B POCCUUCKHX HAJIONOBBIX COIVIAIIEHUSX CPEIU YCJIOBUM MX IIPUMEHEHUS,
BBICKA3BIBAJIACH TaKasd mo3umusd: «[Ipuumeoit, M0 KOTOPOH BO3MOMKHEI 3JI0-
yIOTpeOJIeHUs TAKOro poaa (MMeeTcsI B BUAY 3JI0YIIOTpeOIeHne HAaJIOTOBBIMI
cormrajaeHusaMu. — B. M.), ABjsieTcs OTCYTCTBHE B POCCUMCKOM HAJIOTOBOM 3a-
KOHO/IATeJIbCTBE ITOHATHA (DAKTHYECKOro mmosrydaresis goxoaa»’. Ilomsirku pe-
aJIM30BaTh IIpaBUJjIa 0 PAKTUIECKOM II0JIydyaTese 10Xoaa 0e3 BHeCeHUs U3Me-
HEHUI B HAIMOHAJIFHOE HAJIOTOBOE 3aKOHOIATEJBCTBO IIPEIIPUHUMAJINCE,
HO OBLJIM HE OYeHb YCIIEITHBIMHU U II0CJIeI0BATEIbHBIMI .

BaIIC

Tepmuu BOIIC o6prumo accortmupyercest ¢ morsiagom OOCP «Pacemorpe-
HHe IIPO0JIeMBI CHIKEHNS HAJIOTOBOM 0a3bl M IIepeHoca IPUOBLIN», OIIy0JIH-

5 Cwm., mampumep: O6 oleHKe apOUTPAKHBIMU CyJIaMU 0OOCHOBAHHOCTH IIOJIyYe-
HUST HAJIOTOILIATEIBIIIMKOM HAJIOTOBOM BHITOAHI : mocTauosisienne [lnmenyma BAC PO
or 12 oxrs6ps 2006 1. Ne 53 // Becraux BAC P®. 2006. No 12.

6 Kapnenrxo A. I'nmaBHBIe TeHOEHIIUN Te0(PIIOPU3AINNA. 3AKOHOIATEILHEIE PAMKK
i1 ouareca // Hamoroseni Bectauk. 2015 1. No 1.

" Cwm.: Aparenos C. A., Mauexurn B. A. ®axTudeckoe IIpaBo Ha IOJIyYeHHEe JOX01a
B MERIYHAPOIHBIX HAJIOTOBBIX joroBopax Poccuiickoit Memeparmy // 3akomomaTe s n-
ctBo. 2001. No 9-10 ; Mauexun B. A. ®akTrueckoe IpaBo HA JOXOI : POCCUMICKIE (pric-
KaJIbHBIe opraHbl padBuBaioT koumenmuio // Hamoru. 2015. No 4.
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koBaHHOTO 12 dheBpasss 2013 1.2 (pycckmii BapuaHT OOKJIama OILyOJIMKOBAH
15 uronsa 2013 r.°). ITpu srom ODCP yike maBHO M peryiaspHO 3aHHMAETCS
mpobieMaMy  arpecCUBHOIO ITOBEIEHUS HAJIOTOILIATE IBITUKOB, YTO MOYKHO
IPOMJLIIOCTPUPOBATE MOATOTABINBAEMBIMI HAJOTOBBIM KOMHTETOM Opra-
ausanmnu Komvenrapusmu k MogenpHoi korseHimn OOCP 06 usbesxanmu
JIIBOMHOTO HaJIoroo0soxkennsa’’, PekomenganusaMu 1mo TpaHc@epTHOMY IIeHO-
00pa3oBaHUiO'! ¥ MHOIOYMCJIEHHBIMA JOKJIATAMU II0 OTAEJIBHBIM BOIIPOCAM
MEKIyHAPOTHOI0 HAJIOTO00I0KEeHNSA U PA3JINYHbIMA HHUITNATUBAMU JAHHON
OpTaHMU3AIUH B 00JIACTH HAJION000JI0KEHIS.

Taxmm obpasom, u poccuiickass meodrmopusanus, u npoext BOIIC, dop-
manbHo mpusHauHble ¢ 2014 u 2013 IT. COOTBETCTBEHHO, HE SIBJISIOTCSI a0-
COJIIOTHO PEBOJIIOITMOHHBIMU IIPOIlecCaMi, a MPEeCTABJIAT cO00M oIrpese-
JIEHHBIE 9TaIlbl B yiKe OCYIIECTBJIAEMON IIPOJOJIKUTEIBHON U KOMILJIEKCHOM
pabote 1o 6opbbe ¢ arpecCHBHBIM HAJIOTOBBIM MoBedeHueM B Poccun u crpa-
Hax OOCP.

2. Conep:xaunue Hasioroeoii neodmopusauvu u BIIIC

Hanozosas deogpuwopuszavus

OOBIUHO K HAJIOTOBOU Je0(IIOPU3AIIUA OTHOCAT HAaJIOrOBbIe IIPaBUJIA,
BBeJeHHbIe 3aKoHoM 0 Hasoroobsoxkennn KUK, B ocaose Hasorosoi geod-
LIOPU3AIMHA JIeKAT TPH IIPABUJIA:

1) mamoroobsosxenna KNUK;

2) ompeaeeHns (PAKTHUECKOr0 II0JIyIaTeJIs JOX0/I0B;

3) ompenesieHIus HAJIOTOBOI0 PE3UAECHTCTBA NMHOCTPAHHEIX OPraHU3aLlUiA.

K xomy mpumensrores mpasmia?

Bce mpasuiia marmpaBiieHBl IIPOTUB POCCUUCKUX JINII, MCIIOJIB3YIOIIUX ar-
PeccUBHEBIE CIIOCOOBI HAJIOMOBOIO IIaHupoBaHus. Ilpu aToM Bee mpasuiia mo-
IyT OIPUMEHATHCSI K POCCHUCKUM JaumaM (POCCUIACKUM HAJIOTOBBHIM PE3UJIEH-
TaM, KaK OPraHU3alusaM, TaK U (PU3UYECKUM JIUIAM) U K Hepe3uIeHTaM, 3a
uckarodenueM npasusi KUK, KoTopble IpUMeHSIIOTCS TOJIBKO K POCCHHACKIM
HAJIOTOBLIM PE3UICHTAM.

8 URL: http://www.oecd.org/tax/addressing-base-erosion-and-profit-shifting-97892
64192744-en.htm

9 URL: http://www.oecd.org/tax/addressing-base-erosion-and-profit-shifting-rus-
sian-version-9789264201262-ru.htm

10 URL: http://www.keepeek.com/Digital-Asset-Management/oecd/taxation/mod-
el-tax-convention-on-income-and-on-capital-condensed-version-2014_mtc_cond-2014-
en#tpagel

11 URL: http://www.oecd.org/ctp/transfer-pricing/transfer-pricing-guidelines.htm

12 0 BHeceHWN U3MEHEeHU B YaCTH IIepByI0 u Bropyio Hastorororo komxerca Poccuii-
croit Meneparuu (B 4aCTH HAJIOTOOOJIOKEHNST TPUOBLIN KOHTPOJHUPYEMBIX HHOCTPAH-

HBIX KOMIAHWI W I0XOI0B MHOCTPAHHBIX OpPTaHU3aIui) : demep. 3akoH oT 24 HOAOpsA
2014 r. No 376-D3 // Cobp. 3axomomarensersa Poc. ®eneparmu. 2014. Neo 8.
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BaIIC

IIporpamma B3IIC sBisercs KOMILIEKCHON M KACAETCSI IIPAKTUYECKN
BCeX HAJIOTOILJIATEJIBIIHUKOR, KOTOPhIE CTAJTKUBAIOTCS C MEYKIyHAPOIHBIM Ha-
JIOTO00JIOKEHUEM.

Hecmorps Ha To, uTo 1 Pocens, u mpyrue cTpaHbl, Kak 970 OBLIIO OTMEYEHO
BBIIIIE, Y7Ke JABHO 3aHUMAI0TCSA 00PBHO0I ¢ YKIOHEHHEM OT YILJIATHI HAJIOTOB B
TPAHCIPAHUYHBIX OIIePaIAX, €CTh HHTePECHOe OTJINYNE B HAIIOJHEHUN Mep,
mpeajaraeMbIx B HaJI0roBoi peodmopusarmu u BITIC.

Tak, BasKHO OTMETHUTB, YTO COEPKATEIbHO TPU YKA3AHHBIX HHCTPYMEHTA
HAJIONOBOM Je0(IITOPU3AITUH ABJIAIOTCA a0COIIOTHO HOBBIMHU MHCTPYMEHTAMUI
JIJISI POCCUMCKOTO HAJIOTOBOT'0 IIPABa, XOTs YIIOMUHAHUS 0 PAKTHYECKOM IIpaBe
HAa JI0X0JT ¥ HAJIOTOBOM PE3UIeHTCTBe OpraHusanuii y:xe gaBHo (bosree 30 jer)
BCTPEUAIOTCS B TEKCTE OTEUYECTBEHHBIX HAJIOMOBBIX corJarneHwit. Jis mpy-
TUX CTPAH JaHHbIE MHCTPYMEHTHI OUeHDb YaCTO UMEIOT OOJIBIIYI0 HCTOPHUIO KaK
3aKOHOJATEJILHOTO PEryJIMPOBAHNS, €r0 PA3BUTHSA, IPAKTUKH IIPUMEHEHUI 1
IoKTpuHAJIbHOrO u3ydeHusa. B pamrax BOIIC pematorcs npyrue mpobiieMbr:
TJI00aJTbHBIE TIPOOJIEMBI, KOTOPBIE HEJIb3sI PEIUTh UJIU He YIaeTCsT ITI0JTHOCTHIO
PeIInTh IPOCTO BBegeHneM HarmoHAIbLHBIX nHerpyMeHToB (KUK, ompenerte-
HUST (PAKTHYIECKOT0 IIpaBa Ha JI0X0/ MJIHM HAJIOTOBOTO IIPEe3UAeHTCTBA JIJIS Op-
raHu3aIuii), u Tpedyercsa KOOpIHuHAIINA JeHCTBUI roCyJapCTB U JTOCTUKEHUE
OIIPeeJIEHHOT0 KOHCEHCYCa OTHOCHUTEJIBHO IIPABUJI MEYKIyHAPOIHOTO HAJIO-
ro00/I0KEeHUSA U N30EIKAHUS JTBOMHOI0 HAJIOTO00JI0MKEHUSI, B KOTOPBIX YKA3AH-
HbI€ HHCTPYMEHTBI YaCTO y7Ke JABHO CYIIECTBYIOT.

3. IlocnemoBare IbHOCTDL I KOMILVIEKCHOCTD IIOXOI0B

Hanoeosas deogpuopusauus

IIpenmosxenns o BBeIeHUH Mep, KOTOPbIE COCTABJISIOT HAJOTOBYIO J1eod-
IIOPHU3AIINIO, IOABHIINCE 3a705ro0 00 2014 r. Tak, B «OCHOBHBIX HAIIPABJIEHH-
s1X HAJT0r0BO# mosrmtuky Ha 2008—2010 roasm, omobperHsix [paBuresbecrBoMm
Poccuiickoit @enepariyum, mpeaycMaTPUBAJIOCh BHECEHNE N3MEHeHNH B HAJIO-
roBoe 3aKOHOHATEJIbCTBO II0 HEeCKOJIbKUM HAIIPABICHUAM, BKJIIOYAS M PEry-
JIMPOBAHNE HAJIOT000I0MEHNSI KOHTPOJIUPYEMBIX MHOCTPAHHBIX KOMIIAHUIA.
Brimo kKoHKpeTHO 3asBIEHO CIIeayiolee:

«PaspaboTka 3aKOHOIATEIBCTBA, PETYJIHPYIOIIEr0 HAJIOT000JIOMKEeHIE
KOHTPOJIMPYEMBIX HHOCTPAHHBIX KOMIIAHHM, ABJISETCI BAMKHBIM CPEICTBOM
OOPBOBI ¢ YEPHIBATEIHCTBOM JOXOA0B POCCHUHACKMMU KOMIIAHUSIMHU C IIOMOIIIBIO
0P PIITOPHBIX KOMIIAHUN W CTPAH, UMEIOIINX HU3KUNA YPOBEHDb HAJIOT000JI0MKe-
Husg. B mpakThke HaJI0r000JI0MKEHNSI HEKOTOPHIX CTPAaH IPHMEHSIETCS IIpa-
BUJIO, IIPA KOTOPOM He pacIIpelesIsieMblil MeKIy yupequTesaMu (COOCTBEeH-
HHKAMHM) JOXOI MHOCTPAHHON HOoUYepHEN KOMIIAHWK WJIA €r0 YacTb B IeJIsX
HAJIOr000JIOMKEHISI HaJI0rOM HA IIPUOBLIL MOIYT PACCMATPUBATHCA KaK JOXO/T
ee BJIaAesbIla (MAaTePUHCKOM KOMIIAHIN).

Poccniickre xKoMmaHMM M KOMIIAHWK-PE3UIEHTHI IIPEIAIOJIaraercsa o0s-
3aTh yKAa3bIBATH B HAJIOTOBBIX JEKJIAPAIIMAX BCEe CBOM WHOCTpPAHHEBIE addu-
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JIMPOBAHHBIE KOMIIAHUU. B 3aKOHOIATEJLCTBE MOJIMKEH OMIPEeIesIATHCSI P
YCJIOBH, 00YCJIOBIMBAIOIINX BO3SHUKHOBEHHE Y POCCUNCKIX HAJIOTOILIATEIb-
IITUKOB HAJIOTOBOM 00sI3aHHOCTHU B OTHOIIEHUM ITPUOBLIN, KOTOPAs IoJIyYeHa
MHOCTPAHHBIMU KOHTPOJUPYeMbIMU KomauusaMu. O0s3aTeIbHBIMUA TaKKe
JOJI’KHBI CTATh IIPEIOCTaBICHNEe HAJIOTOILIATEIBIIINKOM CBEIEHUH O ero I0J1e
B KOHTPOJIMPYEMOM MHOCTPAHHOM KOMITAHWY ¥ YILJIATA HAJIOr'a C COOTBETCTBY-
OIIeH oI HepacIpeneIeHHOT0 J0X01a 9TOM KOMITaHum» 3,

OueBHUIHO, UTO OIpeIeJIEHHBIE IIOAXOMbI OTHOCHUTEJIBHO HAaJIOT000JI0MKEe-
vusa KUK poceniickuMy puckaIbHBEIME OPraHaMy PaspadaThIBAINCh 3a00JII0
1o 2014 r. Oprassl UCIIOJTHATEILHON BJIACTA B PA3JIUYHBIX (DOPMYJIMPOBKAX
oTMeYaJIu HeoOXOIMMOCTh M3MEeHEHUs ITPABUJI MEeKIyHaPOIHOI0 HAJIOT000-
noskeHus1, oqHaxo mo 2014 r. auuero xoukperHoro B uactu KUK, dparrmuec-
KOro IIpaBa Ha JI0X0J ¥ HAJIOTOBOT0 PE3UIEHTCTBA He IIpeiarajaock (B hopme
KOHKPETHBIX 3aKOHOIIPOEKTOB, IIPEICTABICHHLIX OpPraHaM 3aKOHOIATeIbHON
BJIACTH).

B mauase 2014 r. mporioro roga, Korna MH@OPMAIIU 0 BBEISHUH IIpa-
eut KWK magama cBumerenbcTBOBaTH 00 MX PeaIbHOCTH, HO 3aKOHOIIPOEKT
elre He OBbLI IIyOJIMYHO IIPeICTaBJIEH, POCCUMCKOe oTIaesieHre Mesk yHapo/-
Hoit Hasorosoi accoruanmu (Poc-MDA) cosmectHo ¢ IlenTpoM HaIorosoi
mosuturn MI'Y um. M. B. JlomoHOCOBA mpoOBEIM HECKOJIBKO BCTPEY II0 BOII-
pocam geodiropudariuu. QakTUYECKN €TUHCTBEHHBIM JTOKYMEHTOM, KOTO-
PBIi OBLT B IyOsimyHOM JocTyire o tuiauax rocygapcerea mo KUK #a tot mo-
meHT, 0b110 mHTEpBBIO C. JI. [llaTamoBa B rasere «BegomocTu», U3 KOTOPOTO
KOHIIEIITYAJILHO CJIEIOBAJIO, YTO OYIEeT IIPEeIJIOMKeH «IOCTATOUHO FKECTKUIID
BapHAHT IIOOPAaBOK B HAJIOTOBOE 3aKOHOIATEJILCTBO B PaAMKaX OOPBHOBI ¢ od-
mopamu't. Ha ocHoBe aHam3a IpeacTaBUTEILHOTO 3apy0eskHOTO OIBITA U
POCCUMCKOM HAJIOTOBOY JeHCTBUTEIBHOCTH ayIUTOPUSA B KOHITE KOHIIOB IIPH-
IIJTa K TOMY, YTO IIPU BBeaeHun mpaBu Hasoroobsoxenus KUK meobxomu-
MO OITPEMIeJIUTHCS C TeM, KaKre KOHKPeTHBIe I[eJI Hallla CTpaHa IIPU 9TOM
IIOCTABUT, OT 9TOT'0 M MOJIKHEL 3aBuceTh KOHKpeTHEIe npasmiaa KMK. Bes or-
Bera Ha oToT Borrpoc 1uid npasun KUK citosuO mmogroroButhk paboramonimia
3aKOHOIPOEKT M JOCTUTHYTH II0CTaBJIeHHEIX Iieseit. [losBuBimecs Bckope
3aKOHOIPOEKTHI 0 Je0PUIOPU3aANUY IOATBEPIUIN HAUXYAIINE ORKUIAHUI
OKCIIEPTOB-CKEIITHKOB: M3 TEKCTA 3aKOHOIIPOEKTOB MOHATH KOHIIEITIIHIO -
odrropusanuu (u KUK B wactHOCTH) OBLIO HEBO3MOMKHO, OUEBUIHO OBLIO U
TO, YTO TOCYZapPCTBO JEHMCTBUTEJIBHO IIPEIJIOKUIIO BeChbMa KeCTKHE HaJIo-
TrOBBIE TIpABHUJIA.

Crosxuo He corstacutbess ¢ muenneMm A. C. Epemwunoii, koropas mesaer
BBIBOJI, YTO OITBIT, HAKOILJIEHHBIN 3apyOeKHBIMU CTPAHAMH B OTJIAKUBAHUN
mexaunama KUK, aBaser co0oit 00IBIIYI0 II€HHOCTD, €70 HEIIPEMEHHO HYKHO
OPUHUMATH BO BHUMAaHMe, HO JIUIIh C y4eTOM BCEX 0COOEHHOCTEH POCCHUMICKOM

13 Tekcer mokymMeHTa pasmerlrneH Ha caiite Munucrepcrsa dpuaamcos PO B UuTep-
mere (URL: http://www.minfin.ru) ; Pazeynun C. OcHOBHBIE HAIPABJIEHNUSA HAJIOTOBOMN
nonutuku B Poccuiickoit @enepanun // Bromsxer. 2007. Ne 6. C. 17.

1 Narepsoio ¢ C. JI. Ilatamoseim. MBI rcueprniaiy pe3eps MOBHIIIIEHUS HAJIOTOB //
Bemomocrn. 2014. 30 auB.
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HAJIONOBOM CHCTEMBI, €€ IIPUHIUAIIOB U CJIOKHUBIIENCS IIPAKTUKY ee PYHKIIHO-
Huposauusa'®. Bmecre ¢ TeM Takoi moaxom He OBLT pean30BaH.

OTBeuas Ha BOIIPOCHI HAJIOTOILIATEIBIINKOB O IIeJIAX W CPEACTBAX HAJIO-
TOBOI JeO(pIIIOpU3aIni, IPEICTABUTEIN (PUCKAJIHLHBIX OPraHOB IaBaJIH J0-
CTATOYHO HeIlocJIegoBaTeIbHbIe 0TBeThl. Hanbosiee momy IapHBIM OBLII OTBET O
HEOOXO0IMMOCTA TapMOHHU3AIUN POCCUMCKOr0 HAJIOTOBOTO 3aKOHOJATEILCTBA
¢ sapybesxubM win crpad ODCP'. Takoil oTBET 3BYyYHT IIPUBJIEKATEIIHLHO, HO
MasioybemurenpbHo. Hukakoit opuandeckoil obsasanuocTy s Pocewu mpo-
BOJUTH TAKYIO IapMOHHM3AIUI0 HeT. Bo3MOKHO, ecThb ompeeIeHHbIe BhII0 b
JIJIsI CTPAHBI, €CJIM e HAaJIOTOBBIE IIPABUJIA OYIyT rapMOHU3UPOBAHEL C 3apy-
0eKHBIMU HAJIOTOBBIMH CHCTEMAMHM, HO 9TO HANO CIIEIIMAJILHO HUCCIIEH0BATH
U BBIJEJIATh KOHKPETHO, B YeM rapMOHU3AIINA JTOJIFKHA COCTOSATH W KaKHe WH-
Tepecsl Poccun Takag rapmonmnsaius peanusyer. Kpome aroro, B Haaorosoi
J1eoIIOPU3AIINY HEIIPOCTO BEIIBUTH MEPHI U caM (PAaKT TAKOM rapMOHU3AIIHI].
CropaBenInBOCT pagu HEOOXOAMMO OTMETHTb, UYTO HJIEK CBSI3H PEeIleHUs
POCCHUICKOM HpP0o0JIeMBbl Je0(IIOPU3AIUN ¢ TAPMOHU3AIINEH POCCUMCKOr0 3a-
KOHOJATEJIbCTBA 3apy0eskHbIX cTpaH (OCHOBHBIX dKOHOMHYECKHX IIAaPTHEPOB
Poccun) kak 1esm meodrropusaiy MOSKHO BCTPETUTDh W B HAYYHBIX IIyOJIH-
Kanmsax'’.

C. laTaioB Tak:xe 3asIBUJI O HEOOXOJUMOCTH MaPMOHU3AIIAN POCCUHACKOM
HAJIONOBOM CHCTEMBI C (PUCKAIbHBIM 3aKOHOAATEILCTBOM €€ OJIMKANIIINX coce-
Jlell, B IIepByI0 ouepeas — 4wiieHoB TamosxenHoro coaa'®. Ho Het cBumeTesbcTB
TOr0, YTO MEPHI POCCHUMCKON HAJOTOBOM Ie0(IIOPU3AIINN ObLIN KAKHM-JIH00
00pa3oM coryiacoBaHbI co cTpaHamu-miaptTHepamu mo EADC, kotoprie, ckopee
BCEro, UCIIBITHIBAIOT TE e HAJIOroBhIe mpobyieMsl, uTo 1 Poccus.

Eime omue orBeT oT mpecraBuTe e rocyJapcTBa 3aKJIIOUAJICSI B TOM, UTO
BBoguMEIe B crpaHe mpasmia KUK asngores mepoit 00phObI ¢ YKIOHEHHTEM
OT yILTaThI HAJIOrOB. Tako# oTBeT 3By4asl HEYAaCTO, HO BHISHIBAJI 3aKOHOME]-
HYIO PEAKIINIO IOPKCTOB, KOTOPbIE IIPeJIarajiyd B TAKOM CJIydae OTHOCUTHCI K
KUK ¢ yuerom BuHBI HapyLIIuTE e, Y€TKO IPOIKUCHIBATE CIyYar YKIOHESHMUS,
OT[eJIATh 3AKOHHOE M HEe3aKOHHOEe II0BeJeHNe HAJIOTOILIATE IbIINKOB 1 T.1.

Camast momyJiIpHas peakiius (PHUCKAJIbHBIX OPraHOB B OTBET HA KPUTUKY
¥ BOIIPOCHI OTHOCUTEJILHO IpaBui Hasoroobmoxkenns KUK 6buia B mpemo-
SKeHUU IIPEJICTABUTH CBOM 3aMEYAHMUS U IIPOEKTHI 110 N3MEHEHHIO 3aK0HOIIPO-
exkra. K comxanenuio, B 1mpodeccrnoHaIbHOM COODIIECTBE MHEHHUS O TOM, YTO
M3HAYAJIBHO HAIO0 I0JIyduTh OT rocymapcrsa kouienmuio KUK (u meodimro-

1% Cwm.: Epemuna A. C. TlpaBusa o 3apy0esKHBIX KOHTPOJUPYEMBIX KOMITAHUSIX U
epCIeKTUBH uX mpuMeHennsa B Poccun // 3akonomarenberso. 2014. No 5. C. 12.

16 Cm.: Murepssio ¢ C. J1. [laTamoBsim...

17 Cwm.: Kukasey, B. B., Kosanesa K. A. Jleodrmopusarust pocCHUCKOM 9KOHOMUKA
KaK MHCTPYMEHT (PUHAHCOBOM Oe3omacuoctu rocyaaperea // @uuaucosoe mpaso. 2015.
No 2. C. 7.

18 «Mundwua PO cunraer yuudurarnuio craBok HJ[C nmeasbHbiM, HO IToUTHYEC-
Ku HeBoaMo:kHBIM permenumem», — C. Illaramos. URL: http://cashlogic.ru/2010/11/12/
%d0%9d%d0%be%d0%b2%d0%be%d1%81%d1%82%d0%b8-%d0%9{%d 1%80%d0%b0
%d0%b9%d0%bc-%d0%a2%d0%b0%d1%81%d1%81/
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pHu3aIuu B IIeJIOM) 1 ee U 00CY:KIaTh, OCTAJNCh B MeHbIIuHCTBe. IlogaBiis-
0IIAasi YacTh HAJIONOBBIX CIIEIIUAJIMCTOB BKJIIOUNJINCH B KOMMEHTHPOBAHME
3aKOHOIIPOEKTOB 1 0OpBHOy ¢ HamboJIee $KeCTKMMH WMJIN IIPOCTO HeIIPaBUIIb-
HbIMU npasuiamMu. [Ipu atom He craBmiack 3ajava ciaeqoBAHUSI KaKOMU-JI100
enuHOU KoHIlenuyr. CTOUT OTMETHUTH, UTO, K COMKAJIEHHUIO, I'OCYIapCTBEHHOM
KOHIIeHIuy mpasuiI Haugoroobosxenus KUK mpencrasieno Tax u He OBLIO 1
CEroHs IIPUXOAUTCS BBISABJIATH TAKYIO KOHIIEIIIUIO JTe-hpaKTo, aHAJIU3UPYSI
CYIIECTBYIOIIME IIPABUJIA.

B odurimanbHBIX JOKyMEHTaX MOKHO OOHAPY:KHTH WHTEPECHBIE CBHIE-
TeJsibeTBa crpemiieHus Ilpasurenscrea PO k B3aumopeiicteuo ¢ O9CP. Tak,
Meponpusarue 5.6 «Baaumoneiicrsue ¢ O9CP B pamMrax peanmusaiiuy IjiaHa
MEPOIIPUATHH 10 IPOTHUBOIEHCTBHUIO PAa3MBIBAHUIO HAJIOroobaraeMoi 0a3bl
W BBIBOJY HpHOBLIM M3-moj Hasoroobao:xennsa (BEPS)» mpenycmarpusaer
pa3paboTKy MPeaIoKeHNN 0 M3MEHEHHI0 3aKOHOIATeJIHCTBA O HAJIOraxX W
cbopax I0 pesyJibTaTaM Mep, IIPUHSATHIX MEKIYHAPOIHBIM COOOIIECTBOM BO
ucrrosrHeHre [limana MeponpusATHil 110 IIPOTUBOAENCTBUI0 PAa3MbIBAHUIO HAJIO-
roodsaraeMoii 0a3bl M BHIBOY IIPUOBLIN M3-110. Haaoroodmaoxenns (BEPS)™,
WMurepecuo, uro B fokymenTe ropopurcs o B3aumomeiictsuu ¢ O9CP u 06 wmc-
nonuenun [limama BOIIC, xora He ovyeHb HOHATHO, KaKUe KOHKPETHO MEpPHI
HMEIOTCA B BUY IIPpUMeHUTeIbHO K Poccum.

B smmreparype BBICKa3bIBAINCH ITPEIIIOIOMKEHISI O TECHOM CBA3U HAJIOIO-
Boui meodprmopusaruu u BOIIC. Tak, P. V. AXMeTIIMH OUIIET, 4TO «Ha3pe-
JIa HeOOXOJIMMOCTh B KAPAUHAJBHOM H3MEHEHUH MPABHIJI MEKIYHAPOIHOIO
HAJIOr000JIOMKEHS, U II0X0Ke, HAIlle TOCyIapCTBO COOMPAETCS IPOBECTH €ro
HACTOJIBKO OBICTPO, YTOOBI B T€UEHHE TOAa WK OBYX JorHaTh crpansl OOCP,
B KOTOPBIX OCHOBHBIE MHCTUTYTHI MEJKIYHAPOIHOTO HAJIOTOBOIO IIpaBa pPa3Bu-
BaJINCh W IPOBEPSIINCH IIPAKTUKOMN JeCATHIETHIMIN .

Hecmorps ma To, uro mpasuna o masgoroobdmosxkenun KWK mpu moaroros-
Ke K npuHaThio B 2014 I. mepeskuIn J0CTATOYHO Cepbe3Hble MeTaMOP(O3EI,
texcT HK PO y:xe meckosbko pas mommpasisicsa B yactu KUK, Exsa yemen
BeTynuTh B crry PenepasbHbiil 3akoH ot 8 uoudg 2015 r. Ne 150-D3 (B yactu
KoHTposinpyemMbix nHOocTpaHHBIX Komnauuii (KWK) u mamorosoro pesument-
CTBa OpraHmu3aInii), Kak y:xe 16 mioHsd Ha catite www.regulation.gov.ru Mumn-
uH pasmecTrsT TEKCT elme OJHOro ITaKeTa IOIpaBok, kacatommxces KMK?.
OtnenbHble nonoxkenns 3axona o KUK npencrasnsiores 6uaHec-coodIecTBy
yepecuyp sKeCTKUMUZZ,

1% 00 yTBep:KIeHUN TOCyIapCTBEHHOM mporpaMMbl Poccuiickoit Meneparum «Y-
paBJIeHNEe TOCYIapPCTBEHHBIMYU (DUHAHCAMY W PETyINpPOBaHNEe (DUHAHCOBBIX PHIHKOBY :
mocranosiierane Ilpasurenscrea PO or 15 ampens 2014 r. No 320.

20 Axmemuwun P. . Hamorosele acIiieKThI Teo(IIIopu3aui | MUPOBEIE TeHICHIIUI
B 3epKaJjie POCCUMCKoM mericrsurenbuoctu // 3axon. 2014. No 6.

2t Cm.: URL: https://zakon.ru/blog/2015/6/16/minfin_opublikoval_tekst_novogo_
zakonoproekta_o_kik

2 Cwm.: Bonournosa E. C. MexayHapoaHOe HAJIOTOBOE IIJIAHUPOBAHKE C HUCITOJIH30-
BaHMeM O(IITOPHBIX IOPUCIUKITNH | HOBas apa // Bectuuk Apburpaskuoro cyma Mockos-
croro okpyra. 2015. Ne 1. C. 15.
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IIpu sTOM MOKHO 0OPATHUTH BHUMAHKE HA TO, YTO IOJIUTAYECKUI IOCHLII
IJIS1 MeopIIopu3aiiy ObLI M3HAYAIBHO BecbMa TecHo cBasan ¢ BOIIC. Tax,
IIpesunent PO, roBops o Hell, YeTKO yKa3aJI, YTO «HAJIOTU JOJIKHBI YILJIAUN-
BaThCA TaM, IIe 3apadaTblBAeTCs IPUOBLIBN??, UTO IIOJITHOCTHIO COOTBETCTBYET
3agBiieHHBIM B gokyMeHTax BOIIC mnamam meiicTBumii.

C mpyroit cropousl, B HarmoHaibHOM ITaHE MEPOIIPUATHHN, HAIIPABJIECH-
HBIX Ha IPOTHUBOIENCTBHE YKIIOHEHHUIO OT YILJIATHI HAJIOMOB M COKPBLITHIO OeHe-
duIMmapHBIX BIagesIbIleB KOMIAHNM, HUKAKOM cchlikn Ha 1wiad BOIIC uin
naunuatusbl OO CP met? .

IIpu BHEMATEIBHOM PACCMOTPEHUH OT/IEJILHBIX IPABUJI, T00ABIEHHBIX B
HK saxonoM o geodiopusaiium, MOMKHO 00HAPYKUTH YIUBUTEILHEIE BEIIH.
Hampumep, npasuia, kacamoimuecsas GakKTHYECKOro IpaBa Ha JT0XO0M, KOTOPBIE
comepaaresa B cr. 7 u 312 HK P®, mo cBoeMy comepskaHuio B 3HAYUTEILHON
CTeNeHU AyOJIUPYIOT APYT APYyra, IIPU 3TOM yCTAHABJIMBAS HECKOJIBKO OTJIAY-
HBIe TpeOOBaHMUI.

C. JI. Bynunun nuner, nmes B suny 3axox o KUK, uro oH pamukaibao
MeHseT Bce IIPUHATBEIe B Poccru cXeMbl BeleHUs MeykIyHAPOIHON KoMMep-
MY, TAK KaK B OOJIBIIIMHCTBE CJIyYaeB JieJIaeT OTKPBITOe MCIIOJIb30BaHUe 0d-
IIOPHBIX KOMIIAHUN 0€CCMBICJIEHHBIM B HAJIOTOBOM ILIAHE, 4 CKPBITOE MX KC-
I0JIb30BAHME — IPOTUBOIPABHBIM M HAKA3YEMBIM, B TOM YHCJI€ YIOJOBHO.

CocrossHEe [IeJI ¢ IIPaBUJIAMH HAJIONOBOM JeO(IIOPH3AIIMKA I[IOKA MAJIo
CBHIETEJIbCTBYET 0 ToM, 4To Poccust crpemurest BermorHuTh [limam BOIIC, cko-
pee cTpaHa BHEIPSET B HAJIOTOBOE IIPABO HOBbIE PUCKAIBHEIE HHCTUTYTHI, KO-
TOpPEIE ¢ TPYIOM 00peTaioT cBoe MecTo. Tak, ocraercsa 6e3 0TBeTa BOIIPOC O TOM,
3aueM HaJo ObLIO TOPOIHUThCA W npuHuMaTh 3akon o KUK B 2014 r., e mo-
SKUTAsCh IMyOJImKarmy uToroseix Bepeuit moxkymentoB BOIIC (ocenns 2015 1.).
Takas ouepegHOCTDb ABJISETCA CAMOCTOSTEIBHBIM CEPbEe3HBIM apryMeHTOM
IPOTUB TECHOM M OPraHUYHON CBA3U PACCMATPUBAEMBIX IBYX IIPOEKTOB.

B3IIC

IIpu xpatxom obpamennu k moxymernrarmu BOIIC ¢ Touku spenus Jio-
TUYHOCTH ITPOEKTA M COTJIACOBAHHOCTH OTIEJIbHBIX JOKYMEHTOB JIETKO 3aMe-
TUTH CJIeyIOIIee:

— IPOEKT Pa3BUBAETCS OT (POPMYJIHUPOBAHUSA IIPOOIEeMEI (pa3MbIBaAHME HA-
snorosoii 6assl — Jloxnag BOIIC) k miranuposanumo neiicreuit (Ilnan eiicreumit
B3IIC) u manee k moAroToBKe IMIPEIJIOMKEHUH I0 KaKIOMYy U3 15 geificTBHiA,
npenoxkenHnix B [lnane geiicreuit BOIIC;

— B Jormame BOIIC chopmymmpoBaHbl OCHOBHBIE HIEH IIPOEKTA, IIPE.-
CTaBJIEHBI UTOTH JIETAJBHOTO aHAJIM3a IPo0JIeM;

28 TIpecc-roudepennusa Biaagumupa [Tytraa 19 nexkabpsa 2013 r. URL: http://www.
kremlin.ru/events/president/news/19859

24 Vreepsxaen [Ipasurenscrsom PO 30 ampesnsa 2014 r. Ne 2672m-1113.

% Cwm.: Byoviiun C. JI. Me1 Oymem sRUTH Teleph I0-HOBOMY. 3aKOHOJATEIBCTBO O
KUK, mesxaymaapoaHerii ooMeH nHMOpMAIIHe 1 MesK Iy HaPOIHOe HAJIOTOBOE ILJIaHIPO-
Baume // 3akon. 2015. No 2. C. 12.
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— ¢uuanpuble goraanel mo 15 meticrBusam BOIIC comepsxar cexmum, B
KOTOPBIX YKA3aHO, C KAKMMU JIPYTUMH JOKJIaTaMU OHU CBS3AHbI,

— oyTh ot myoaukanuu Joxmaaga BOIIC no mossienus puHAILHBIX Bep-
CHUIi, KOTOPBIH HAJOTOBBIM KOMUTET OPTaHU3aIIMN IIPOIIEJI ¢ IIOATOTOBKOM 00-
Jiee IBYX THICSY CTPAHMUIL OKOHYATEIbHBIX JTOKYMEHTOB, 3aHAJ 3 Ioja.

OueBumro, uro aBTopbl HokyMeHTOB BOIIC ouens crapasmch crmesaThb
JOKYMEHTAIIUIO IIOHATHON JJIs YUTaTeJIel W IPeICTABUTh eIUHYH KOHIIEII-
A0 IIPOEKTa W M30eKaTh TEeXHHUYECKOM HECOIrJIACOBAHHOCTH OTeJIbHBIX
nmeticteuii. lluporoe obcy:xmenue mpemiosxkenuii B pamkax BOIIC memomc-
TPUPYET HAJIMYKMe Pa3JIUYHBIX IIP00JIEeM, BBICKA3AHHBIX 3aMHTEPECOBAH-
HbBIMU Jianavu (maHeble MaTepuasbl gocrymHel Ha caite OOCP), koropnie
pa3paboTYMKN CMOTJIX YUYeCTh B CBOEH paboTe HAJ MHOTOYHCIEHHBIMU KOHK-
PEeTHBIMHU MEPaMHM.

4. Hasoroeas meodmopusanusa u BIIIC: conyrecTByourie mepbt

Haustororas meodirropusarius ssBiisgercst uactbio mep 5.5 «Jleodrropusarius
HAIMOHAJIbHOM dKOHOMUKI, 3asBJieHHBIX lIpaBurenbcreom PD, uto BRJIRO-
JaeT B ce0sT «IOBBIIIIEHUE IPO3PAYHOCTH POCCUUCKOM 9KOHOMUKH; ITOBHIIIIEHIE
a(pperTrBHOCTH MHPOPMAIIMOHHOI0 0OMEHAa ¢ HAJOTOBBIMH OPraHAMM MHOCT-
PaHHBIX TOCYIAPCTB; BBEJIeHNE B 3aKOHOIaTeIbeTBO Poceuiickoit Demeparumn
0 HaJIorax u cbopax Mep II0 IPOTHUBOIEMCTBHUIO HeJ00POCOBECTHOMY HCIIOJIB30-
BAHUIO MEKIIPABUTEILCTBEHHBIX COTVIAIIEHUH 00 M30eskaHnu JBONHOT0 HAJIO-
T000JIOKEHU SN,

IIpu oTOM MAHHBIA HYHKT IPOrpaMMBbI YKA3AH OTIEJIBHO OT PacCMOTPEH-
HOro BbImIe IryHKTa 0 B3ammometicteuu ¢ OOCP mpumenuressao K Ilnamy
BOIIC, yto menaer 000CHOBAHHBIM BOIIPOC O HAJIMYNH U CTEIIEHH COOTHOIIIE-
HUSA 9TUX MEP JIS NeHCTBUI OPraHOB HUCIIOJTHUTEIHFHOMU BJIACTH.

B poccuiickoit meodimopmusaiinm MOKHO YBHAETH, YTO OHA PA3BUBAET-
cd He TOJBKO KaK HAJOTOBBIN IIPOEKT, W TOCYIapCTBO IIPUHUMAET MephI 3a
mpeaesaMyu  HeIoCPeICTBEHHO HAJIOTOBOI0 3aKOHOIATEJILCTBA IJIsT OOPHOBI €
HCII0JIb30BaHueM odiropoB. Hampumep, mposegeHme neoIIoprU3aIuK COIPO-
BOKJA€TCS MepaMH TAK HA3bIBA€MOM aMHUCTHH KAIIUTAJIOB, KOTOPBIE CO3/1a-
0T YCJIOBHS JJIA BO3BpaTa KanuTajia B Poccuio u packpsITrsa HHGOPMAIUYT 00
omeparuax ¢ oprropamu?’. KoMIImekcHBIN ToIX0 I K Je0(IIopHu3ain co3aaeT
B CTPaHE YCJIOBUS JIJISI €€ YCIIEIITHOr0 IPoBeIeHus. Takoi KOMILJIEKCHOCTH He
npenycmarpuBaoT gokymenTsl BOIIC, orpaHnveHHBIE YHMCTO HAJIONOBBIMUI
IeHCTBUSIMMU.

26 06 yTBep:RIeHNN rocyaapcTBeHHOM mporpamMbl Poccuiickoit ®eneparmm «YiI-
paBJieHre ToCyJapCTBEHHBIMY (DUHAHCAMU ¥ PEryJUpOBaHNe (DMHAHCOBHIX PBIHKOB»
: mocranoBJsierne [lpasurenscrea PO or 15 anpess 2014 r. No 320 // Cobp. 3akoHOo1a-
tesnbcTBa Poc. @emeparmu. 2014, No 18.

27 Cum.: O m00OpPOBOJILHOM JEKJIAPHUPOBAHUY (PU3NUECKUMU JINIIAMHA AKTHBOB U CYe-
TOB (BKJIAZOB) B 0OAHKAX M O BHECEHWU M3MEHEHUH B OTIEJIbHBbIE 3aKOHOIATEeIbHbIE
axtel Poccuiickoit @eneparuu : denep. 3axon or 8 uwons 2015 r. Ne 140-@3 // Cobp.
saxonogarenbecrBa Poc. ®emeparmu. 2015. No 24.
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IIyGnuunbie puHAHCHI 1 HAJIOTOBOE IIPABO: €5KEeTrOJHUK

Kparkoe cpaBHeHMe pOCCHMCKOM HAJIOTOBOM 1e0MIIOPUIAIIUNA U IIPOCKTA
B3IIC mosBosster caenars ciieayIoniye BHIBOIBL:

— poccuiickas HaJIOTOBas 1e0(IIOPU3AIINSI HAXOIUTCA IIOJ BJIUSHUEM
npoexra BOIIC, urto moaTBep:xaaeTcsa MOJIUTHYECKHM HUMIIYJIBCOM OT PYKO-
BOJCTBA cTpaHbl, maHaMmu geiicreuii [IpaBuresnncrsa PO u 3asgsieHusmvu
peJcTaBUuTe e OpraHOB MCIIOJIHUTEILHON BJIACTH;

— cojepsKaHue HAJOTOBOM Me0(IMOPU3AINH COCTOUT M3 BBEIEHUS B POC-
CHUICKOe HAJIOIOBOE IIPABO MHCTUTYTOB, KOTOPHIE y#Ke JaBHO CYIIECTBYIOT, CO-
BEPIIEHCTBYIOTCSA U IPUMEHSIOTCSI B HAJIOTOBOM IIpaBe MHOTHUX CTPAH;

— BBeJIeHNE ITHUX MHCTHUTYTOB B POCCHICKOE IIPABOBOE II0JIE IIPOUCXOIUT
HEIPOCTO, YTO MOSKHO OOBSCHHUTH OTCYTCTBMEM KOHIIEIIIMH HAJIOTOBOM JIe-
O(IIOPHU3AINH ¥ MHOTOUNCIEHHLIMH TeXHUYECKIMU HEI0PA00TKaAMI 3aK0HO-
IIPOEKTOB;

— npoekt BIIIC oriimuaer Haiuume emUHON KOHIIEIIIIUH, COMEPIKATEb-
Has U TeXHUYECKas COTIACOBAHHOCTH OTIEJIbHBIX 9JIEMEHTOB U JEeHCTBUI,
YTO, K COKAJIEHHIO0, HECBOMCTBEHHO HAaJIOTOBOM [Ie0(IIIOPU3AIIHT;

— KOMILJIEKCHOCTD II0/IX0/Ia K HAaJIOTOBOH [1e0(IIIOpU3AIINU, IIPU KOTOPOIt
HAJIOIOBBIE MEPBI MOTYT OBITEH J0OABJIEHBI ¥ APYIUMU HHUAIIUATABAMU JIJIS OT-
Kas3a 0T UCII0JIb30BAHUSA OPIIOPHBIX CTPYKTYP, co3maeT B Poccuu BO3MOKHOCTD
IIst ee Oostee appeKTUBHOrO IpoBeaeHNA B cpaBHeHnH ¢ rrpoexkToMm BOIIC.

JlaHmHbIe BBIBOIBI HE ITI03BOJIAIOT CYUTATH POCCUHCKYIO HAJIOTOBYIO Je0IIro-
PHU3AIMIO IIPUMEPOM HeIlocpeacTBeHHoM peasmmaanuu npoexra BOIIC B Poc-
cun. Teopernmuecku Poccust moriia ObI ITOCTABUTH IIepe cO00M aMOUITMOHHYIO
3aJa4y He IIPOCTO BHEIPUTDH B CBOI HAJIOIMOBO-IIPABOBYIO CUCTEMY AHTHIYKJIO-
HUTEJbHBIE HHCTPYMEHTBI, CYIIIeCTBYIOIINE B IPYTUX CTpaHax, HO U ClIeJIaTh
9TO ¢ yueToM opreHTHpPOoB u caMbix Bhicokux BOIIC. K coxkamenmio, mpuxomut-
CA KOHCTATHPOBATh, YTO HA MPAKTHUKE PEYh BeIeTCs TOJIBKO O O0JIE3HEHHOM U
MeXaHNYeCKOM MHKOPIIOPHUPOBAHNN JAaHHBIX nHCTpyMeHTOoB B HK PO.
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THIN CAPITALIZATION RULES IN CURRENT SLOVAK
INCOME TAX LAW!

IIPABHJIA TOHKOI KAIIUTAJIN3AIIMN B COBPEMEHHOM
CJIOBAIIKOM 3AKOHOJATEJIBCTBE O IIOJJOXO/THOM HAJIOT'E

M. Strkolec, F. Bonk
Pavol Jozef Safarik University in Kosice

In this article the authors deal with thin capitalization rules as a new
instrument in Slovak income tax law — law n. 595/2003 Z. z. on income
tax within prevention of abusive and inappropriate reduction of tax base
and profitability of business companies. In this article the authors pre-
sent thin capitalization rules in their current wording which was intro-
duced in Slovak tax law and became effective in the beginning of 2015 as
well as provide its analysis. The first part of the article provides histori-
cal background on thin capitalization rules that were included in Slovak
income tax law before 2004. In the next part some major cases of the Eu-
ropean Court of Justice on thin capitalization rules with respect to issues
of discrimination and its compatibility with EU fundamental freedoms
within both EU and third countries are presented. Still another part of
the article focuses on the analysis of current thin capitalization rules
with respect to justification and the legislator’s purpose of their introduc-
tion. The authors’ closing remarks are devoted to evaluation of current
wording of thin capitalization rules provision.

B cmamove paccmampusaomes npasusia MoHKOU KARUMAIUSAUUL KAK
uncmpymenm 8 Crnosaukom 3aKoHe 0 n000X00HOM HaJsoze. B cmampe
npeocmasieHbl NPABUIA MOHKOL KANUMAAUSALUL 8 CO8PeMEHHOL (hop-
Mynuposke, komopas 6vina 6sedena 6 Cnosaxuu HAI0208blM 3AKOHOM
6 Hauase 2015 e.

1. Introductory notes

The financial crisis with its negative impact on the economy of particular
member states of the European Union including Slovak republic has
significantly contributed to intensification of initiatives in combating tax 51
evasion and tax frauds. Following EU recommendation on aggressive tax
planning of December 2012 and additional EU soft law regulations many
changes have been introduced in the law on income tax in 2014, which
reflected a strong need of our lawmakers for consolidation of public finance.
Consolidation of public finance together with fight against tax frauds is still
considered as a key priority of our government representatives, justified on
the basis that precise work within this field will lead to success and it will

! This article is supported by grant project VEGA 1/0375/15: “Tax evasions and
tax frauds and legal possibilities of their prevention (by legal institutes of tax law,
commercial and criminal law)”.

© Strkolec M., Bonk F., 2016
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in consequence support and strengthen the position of our country in often
presented rapid economic growth. With this respect, legal innovations are
constantly introduced into the law on income tax? One of the latest, the
major legal innovation on income tax since the end of 2014® (which came
into force from the beginning of 2015), brought some significant changes in
its application in business sphere and in tax practice, referring mostly to
changes connected with tax deductibility of expenses for goods which are used
for private purposes, depreciation of property, extension of transfer pricing
rules for domestic dependent persons, expenses that are part of a tax base
only when paid, the extension of the tax deductibility of benefits provided to
the employee, the purchase of property/assets which are object to operating
leases, limitations of tax deductible expenses, deduction of expenses that are
devoted to research and development, changes in the advance tax payments,
etc. The important change refers to introduction of thin capitalization rules
in their current wording directly into the law on income tax, as there were
no provisions like that over the last (rather long) period of application of law
on income tax in a short modern history of our state.

2. Development of legal regulation of thin capitalization rules
in Slovak tax law

Thin capitalization rules effective from 2015 are in itself not really an
exclusively new legal instrument. Thin capitalization rules were formerly a
part of our income taxation in our law on income tax already before 2004*.
However it should be mentioned that they were not explicitly titled as “thin
capitalization rules”, as they were included in the enumeration of non-tax
expenses. According to the old thin capitalization rule under § 25 point 1 w)
of the law, tax expenses were not interests paid on loans, credits and issued
bonds, deposit certificates and securities (and similar securities) by issue of
which a drawee is capable of obtaining financial resources (hereinafter refer-
red to as “loans” or “credits”), which are provided by dependent persons under
§ 23 point 6, whereby credits and loans do not include loans and credits or
their part from which interests are part of acquisition costs of assets in the
amount by which the state of credits and loans during the tax period granted
to such persons exceeds

—six-multiple of the amount of the registered capital (fixed assets) reported
at the end of the tax year preceding the tax period for which the amount of in-
terest is quantified, if recipient of the loan is represented by bank or insurance
company;

— four-multiple of the amount of the registered capital (fixed assets) repor-
ted at the end of the tax year preceding the tax period for which the amount of
interest in other cases is quantified.

2 Zéakon ¢. 595/2003 Z. z. o dani z prijmov v zneni neskorsich predpisov.

3 Zakon ¢. 333/2014 Z. z., ktorym sa meni a doplna zékon ¢. 595/2003 Z. z. o dani z
prijmov v zneni neskorsich predpisov a ktorym sa menia a dopliaju niektoré zdkony.

4 Zakon ¢. 366/1999 Z. z. o daniach z prijmov v zneni neskorsich predpisov, which-
wasrepealed by zakon ¢. 595/2003 Z. z. o dani z prijmov v zneni neskorsich predpisov.
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Under the old pre-2004 thin capitalization rules, interest would only be
deductible up to a 4:1 (or 6:1) related party debt to equity limit. The problem
with the old law was however that it was not well drafted, so many compa-
nies could get around the rules. With the adoption of a new law on income
tax effective from 2004 thin capitalization rules were excluded from our tax
law regulation. After that, a period of one decade of large tax loophole of thin
capitalization rules opened in our tax system. The abovementioned loophole
had to get closed however only recently — with the introduction of new thin
capitalization rules which started to apply from the beginning of 2015.

3. Thin capitalization rules in ECJ’s case law

During the time of absence of thin capitalization rules in our income tax
law (or even in the period before 2004) several important issues on thin ca-
pitalization rules were brought up to ECJ to decide. All of the issues led to
ECJ’s findings of discrimination and incompatibility of thin capitalization
rules with fundamental freedoms guaranteed under the founding treaties as
it presents the following selected cases of ECJ.

It was firstly brought up in the well-known case Eurowings® with its
synopsis that “legislation of a Member State which grants a fiscal advantage
to a domestic lessee if assets are leased from a lessor also established in its
territory, but denies the same fiscal advantage if the assets are leased from a
lessor established in another Member State, is prohibited by the freedom to
provide services and cannot be justified by fiscal cohesion”. In this case of the
end of 1999 ECJ found out that German rules resulted in different treatment
based on the residence of the service provider. Because of the less favorable
tax treatment, German businesses were dissuaded from leasing goods from
lessors established in other Member States and such difference of treatment
based on the place of establishment of the provider of services is prohibited
by the freedom to provide services.

In the following, Lankhorst-Hohorstcase®, ECJ pointed out that the ef-
fect of the application of the thin capitalization rules was that interest paid
to a resident parent company was deductible, but interest paid to a non-
resident parent was not deductible and was deemed to be a hidden profit
distribution. Therefore thin capitalization rules which treat interest paid to
non-resident parent companies less favorably than that paid to resident pa-
rent companies at issue inflicted an unjustified restriction on the freedom of
establishment.

An interesting judgment on thin capitalization rules was brought by La-
sertec case’ of 2007, with its respect to third country issue and relationship
between the fundamental freedoms. The issue was whether the free move-
ment of capital precludes the reclassification of interest payments of com-
panies resident in a Member State to substantial shareholders resident in

> C - 294/97
5C - 324/00
7 C - 492/04
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third countries into hidden profit distributions®. As it was already stressed
by ECJrs case law, if national rules have restrictive effects on the free move-
ment of capital, such effects must be seen as an unavoidable consequence of
the restriction on the freedom of establishment and do not justify an exami-
nation of the rules in the light of the freedom of capital®. That was the issue
of this case in the converse effect — even if there was no need to answer the
questions relating to the free movement of capital, freedom of establishment
however may be affected. As the freedom of establishment cannot be relied
on in a situation involving a borrower in a third state, the application of
thin capitalization rules in those circumstances is not precluded by either
freedom.

Following ECJ’s case law development, one of the most important ca-
ses referring to fundamental freedoms restriction is represented by Itelcar
case'. The issue of the case was whether the Portuguese legislation which
provides that interest related to excessive debt due to loans taken from a
company resident in a third state with which the borrowing company has
special relations, is not tax deductible while the interest for loans taken from
resident companies is tax deductible, constitutes a restriction to the free mo-
vement of capital. With this respect thin capitalization rules are not appli-
cable in case the loans are taken from companies resident in Portugal or in
the other Member States, but they apply in case the loans are taken from
companies resident in third states. As ECJ found out in this case, these rules
have the role to discourage resident companies to obtain loans from compa-
nies resident in third states with which the borrowing companies may have
special relations. Consequently, such rules constitute therefore a restriction
on the free movement of capital. ECJ however justified the restriction at
the same time — thin capitalization rules as provided are capable of preven-
ting practices the sole purpose of which is to avoid tax that would normally
be payable on profits generated in Portugal. The provision may be justified
therefore if they target “wholly artificial arrangements”, which do not reflect
economic reality and the sole purpose of which is to avoid the tax. Otherwise
is denial of the deductibility of interest for loans granted by company resi-
dent in third states (compared with resident in that State) not compatible
with the free movement of capital.

8 A Swiss resident company, Lasertec AG, held DM 200,000 in the nominal capi-
tal of a German resident company, Lasertec — amounted to a holding of two-third of
Lasertecrs capital. Lasertec AG granted a loan to Lasertec. In consequence, the Ger-
man tax administration applied the thin capitalization rules and denied the deduc-
tion of the interest on the part of the loan that exceeded the permitted debt/equity
ratio. The thin capitalization could be applied because Lasertec AG, as a non resident,
did not qualify for the imputation credit.

9 As it was already emphasized by C - 452/04 FidiumFinanz and C - 524/04 Thin
Cap cases. In Thin Cap case ECJ found out that Member Staters thin capitalization
legislation, which is only applied to interest payments to non-resident lenders,
constitutes, in principle, a restriction on the freedom of establishment.

10C -282/12
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The abovementioned selected EU case law identifies therefore discrimi-
nation issues and restriction of particular freedom in application of thin ca-
pitalization rules in cross border situations. Compared to the other freedoms,
free movement of capital based on article 63 of Treaty of the functioning of
the EU is the only freedom applicable in third country situations. Lastly,
it should be noted however that more than just one freedom may be sub-
sequently applicable. Rule of priority should always be taken into account
in assessing compatibility of thin capitalization rules with fundamental EU
freedoms — if one of the freedoms is primarily affected, the other one is only
affected as an “unavoidable consequence”.

4. Thin capitalization rules in current Slovak income tax law

As it 1s presented above, thin capitalization rules are compatible with
free movement of capital, if their legal regulation is justified on the basis of
prevention of tax frauds and tax evasions and meet in itself a proportionality
test. Getting back to thin capitalization rules that were introduced into Slo-
vak income tax law by law n. 333/2014 Z. z. which amended currently valid
law n. 595/2003 Z. z. on income tax effective from 2015, there are special ta-
xpayers — companies to target by their introduction. Under the explanatory
report!! within amending law several priorities were mentioned — mostly to
continue with consolidation and sustainability of public finance as well as to
continue with continual and systematic combat against tax frauds, mostly
by defining the scope of tax expenses and non-tax expenses which are often
not only a source of legal tax optimizing, but often an object of abusive tax
involvements of tax expenses which are used for personal consumption into
tax payer’s tax base (in an inappropriate amount).

What is the purpose of introduction of thin capitalization rules into Slo-
vak income tax law? The answer may be provided again by the explanatory
report in introduced § 21a) of law on income tax — introduction of thin ca-
pitalization rules is intended for those business companies in which share-
holders usually input low deposits (investments) and the business activity
of the company is ensured by providing loans on which interest expenses
are paid which consequently contributes to disproportionate reduction of the
profitability (and tax base) of the company. The purpose of introduction of
thin capitalization rules is therefore to prevent hidden distribution of profits
by financing of business companies through foreign financial sources which
subsequently leads to reduction of tax base through “involvement of interests
into tax expenses”.

Current thin capitalization rules target taxpayers — legal entities which
are residents or permanent establishments within the territory of our state
under provision § 21a) of the law on income tax. Thin capitalization rules as
a legal instrument are introduced in order to assess the amount of interests

11 Available on: http://www.nrsr.sk/web/Default.aspx?sid=zakony/zakon& Mas-
terID=5080
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paid on loans and credits which are received by dependent (related) domestic
and foreign business companies.

What is the nature of current thin capitalization rules under provision
§ 21a) of the law on income tax? As it was mentioned above, pursuant to
§ 21a) par. 1 thin capitalization rules refer to legal entities (to residents
as well as to non-residents under § 16 par. 2 which conduct their business
activities through permanent establishment in the territory of Slovak repub-
lic) which determine tax base under § 17 par. 1 b) or c¢) — through economic
results — profit or loss result according to double entry bookkeeping — 17, 1b)
or through results of operations in accordance with the individual financial
statements based on International Accounting Standards — 17,1 c). Pursu-
ant to this provision, tax expenses are not interests paid on loans and credits
and related expenses on received loans and credits, if the creditor is a related
party (so called “dependent person”) in relation to the debtor. This refers to
the amount of interests that during the tax period exceeds 25 % of the value
of the indicator calculated as the sum of profit (economic profit result) before
tax as reported under the law on accountancy!? or the sum of profit before tax
as reported under International Accounting Standards together with inclu-
ded depreciation and interest expenses. Loans and credits, or parts thereof,
of which interest constitute part of the cost of the acquisition of property/as-
set under the law on accountancy are however not included in the state of
loans and credits for calculation of a specified amount (the reason is that
they are not charged/accounted as expenses within the specified account).

The purpose of thin capitalization rules is therefore to set the limit for
recognition of interests on loans and credits into tax expenses which are paid
to dependent (related) persons. Thin capitalization (or so called “undercapi-
talization”) in itself is tested on the principle of comparison of the amount
of interest expenses from dependent persons against the 25 % of the value
of EBITDA indicator (profit preliminary to interests and depreciation). Af-
ter providing the abovementioned comparison tax expenses will not be inte-
rests paid on loans and credits from dependent persons together with related
cost son these received loans and credits which exceed 25 % of the value of
EBITDA indicator. EBITDA indicator is calculated as the sum of the profit
(economic result) recognized on the line 100 of taxpayers submitted tax dec-
laration together with (plus) the sum of depreciation and interest expenses
(which are included in the economic result).

As it was already mentioned, loans and credits, or parts thereof, of which
interest constitute part of the cost of the asset/property acquisition under
the law on accountancy are however not included in the state of loans and
credits for calculation of a specified amount. On the other hand, some related
expenses are included with the state of loans and credits for calculation, such
as expert opinions, fees for bank guarantees, brokerage for loans, fees for
early repayment of credits etc.

Testing of thin capitalization may be therefore provided under the follow-
ing steps:

12 Zakon ¢. 431/2002 Z. z. o Gctovnictve v zneni neskorsich predpisov.
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1. Determination of the amount of interest expenses which are paid to
dependent persons together with related expenses on received loans and cre-
dits from these dependent persons.

2. Calculation of adjusted economic result as a sum of the profit (economic
result) recognized on the line 100 of taxpayers who submitted tax declaration
plus the sum of depreciations and interest expenses.

3. Calculation of the value in the amount 25 % from adjusted economic
result

4. Comparison ofthe amount ofinterest expensespaid todependent
persons including related expenses(costs) for received loans and credits
fromthesedependent persons against the value of 25 % ofadjusted economic
profit result.

5. The exclusionofinterest expensesandrelated expenses(costs) for received
loans and creditsof dependent persons fromtax expendituresif: (interests on
loans and credits + related expenses) >25 % ofadjustedprofit.

6. Increase of the tax base (interests on loans and credits with related
expenses minus 25 % of adjusted profit).

5. Concept of dependent person with respect
to thin capitalization rules

Another term to clarifyin connection with this issue is the concept of de-
pendent person (related person). This concept is directly defined by introduc-
tory provisions of the law on income tax. Under § 2 n) a dependent person
is a close person or economically, personally or in other way related person.
Economic or personal connection is under § 2 o) participation of the person
on the property, control or direction of another person or the relation ship
between those who are under the control or supervision of the same person
orinwhich the person has a direct or an indirect to wren ship interest with
specified % of participation. However it should be emphasized that current
legal regulation does differ from introductory definitions between foreign
dependent person and dependent person'® even if concerning provisions of
adjustment of tax base of dependent persons there is no such difference.
Knowing who is a dependent person is therefore essential for assessing thin
capitalization rules application.

In order to prevent abusive practices even the creditor may be under pro-
vision § 21a) par. 2 deemed dependent person in relation with debtor. This
applies under the abovementioned provision to the situation in which the
creditor directly provides loan (credit), whereas pre-condition of its provision
was that the creditor has already received a loan (credit) from a person who
is in relation with his debtor a dependent person. Even the third person,
through whom the loan (credit) between dependent persons will be provided
shall be therefore deemed dependent person in relation with debtor. This is
in our view a welcomed rule to counter abusive practices, on the other hand,

13 Babcéak, V. Danové pravo na Slovensku. Bratislava : EPOS, 2015. P. 334.
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it will not be able to cover (counteract) situation where more creditors (or at
least more than one creditor) will be involved in the described circle struc-
ture.

Finally, the last paragraph of thin capitalization rules excludes their ap-
plication to a debtor who is a bank or a branch of foreign bank!*, insurance
company or a branch of foreign insurance company, reinsurance company or
a branch of foreign reinsurance company, subjects under special regulations
and leasing company.

6. Summary

Thin capitalization as an instrument of tax planning is characterized by
different tax assessment of expenses which are connected with various kinds
of financing of company. There are in general two types of financing of busi-
ness company, either financing by investor through a deposit (contribution)
into registered capital, which is connected with its repayment in the form
of dividend, or financing by creditor through providing a loan (credit) to a
company, which is connected with its repayment in the form of interest. In-
terests are generally on the side of debtor a kind of tax expense compared to
dividend which is not a tax expense by its paying off by particular company.
This difference constitutes in itself therefore the major motivation of financ-
ing of investments, but not only investments — through loan (credit) com-
paring with deposit (contribution) investment of an investor into registered
capital.

As it was presented above, the scope of application of thin capitalization
rules (and the testing of thin capitalization) does refer not only to providing
loans and credits between dependent persons (both domestic and foreign)
from which interests and related costs on received loans and credits are paid,
but thin capitalization rules refer to the so called “back to back” loans and
credits as well. With this loan or credits constructions “an independent per-
son” is only “pro forma creditor” through whom the loan or credit only for-
mally flows from “the real creditor” who is a dependent person in relation
with debtor. Interests on loans or credits of such construction are directly
accountable within the value of interests for purposes of thin capitalization
testing.

Thin capitalization rules are under temporary provision of § 52zd par.
5 applied for the first time by submitting tax declaration for the tax period
which starts at the earliest by 1th January 2015 and apply to assessment of
interests which result at the earliest from this date irrespective of when the
contract of loan or credit was concluded. Thin capitalization rules may in our
view serve as an effective instrument in prevention of inappropriate reduc-
tion of tax base and financing of business companies through contributions
into registered capital (equity) instead of loan financing. A new thin capita-

14 Zakon ¢. 483/2001 Z. z. o bankach a o zmene a doplneni niektorych zakonov v
zneni neskorsich predpisov.
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lization rules regulation covers at the same time both domestic and foreign
dependent (related) persons. Under the quantification numbers provided by
explanatory report with the introduced provision a very positive influence of
introduction of thin capitalization rules on the state budget in the amount
approx. 63 mil. EURO in year 2015 is reasonably expected'®. After a first year
of its application — year 2015, hopefully, this number will be ascertained and
it will meet the reality. Thin capitalization rules are by providing its limit
in the view of legislator undoubtedly an effective instrument in preventing
abusive practices involving tax expenses.

15 Available from explanatory report: http:/www.nrsr.sk/web/Default.aspx?sid
=zakony/zakon&MasterID=5080
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CIENUAJIbHBIE MEPBI IIPOTUBOJIEN CTBUA YKIIOHEHUIO
OT VIUIATBI HAJIOT'OB B HAJIOI'OBOM 3AKOHOIATEJIbCTBE
JINTOBCKOU PECIIYBJ/INKHU

SPECIAL MEASURES AGAINST TAX EVASION IN THE TAX
LEGISLATION OF THE REPUBLIC OF LITHUANIA

B. CynaBuuyc
JIOKTOP COIMAJIFHBIX HAYK (IIpaBo), mpodeccop,
pykoBoguTenb MHcTuTyTa MyOIMIHBIX PMHAHCOB ¥ HAJIOTOBOTO IIpaBa

Bunvnioccrkuti ynusepcumem (JIlumoscrkas Pecnybnuka)

Cmambos noceaweHa aHaiu3y CReyuaibHblX RPABUJL NPOMUE YKJIOHE-
HUS OM YNJIGMblL HAJI0208 8 HAJI02080M 3aKoHodamenvecmae Jlumaeut.
K wucny maxux cneyuanvhoix npasust 8 Jlumosckom nHasio2080Mm 3aK0-
HoOamesibcmee OMHOCAMCA: Mpancghepmuoe ueHoobpazosarue, npa-
8UJIQ TMOHKOU KANUMAJUIAUUU, HAJI02000J100/CeHUe KOHMPOTIUDYEMbLY
UHOCMPAHHBIX KOMNAHUL U M.O.

The article deals with the question of the specific anti-avoidance rules
of the tax legislation of the Republic of Lithuania. Tax avoidance can be
described as a way not to pay taxes without breaching any rules of tax
legislation and not reducing a tax burden, as a chain of transactions in
consequence of which a tax payer gets tax benefit. This type of behavior
wouldn’t be chosen in natural business conditions. Anti-avoidance rules
could be divided into general (GAAR) and specific anti-avoidance rules
(SAAR). GAAR are used when facing tax avoidance methods that are not
regulated by SAAR. In this occasion tax administrator has discretion to
decide whether action of a tax payer corresponds to the aims of tax laws.
According to Art. 69 of Tax administration law of the Republic of Lithu-
ania, when any transaction of a tax payer or any group of transactions
are made to reach a tax benefit tax administrator has a right to calculate
payable tax using substance over form principle. In this situation tax
administrator acts independently from the tax payer’s expression of his
actions and regenerates the misrepresented or unrevealed facts, which
is an object of taxation. Particular attention in the article is given to
SAAR of tax legislation of the Republic of Lithuania, such as: transfer
pricing, thin capitalization rules, taxation of controlled foreign corpora-
tions, etc.

PerynupoBanre HaJIOrOBBIX OTHOIIIEHUI HOpMAMMU IIpaBa ellle He rapaH-
THpPYyeT coOJIIoIeHN uX TpeboBauuii. Berpeuarores cirydau 3J10yIroTpeO e Hus
HOPMAaMH{ HaJIONOBOT'O 3aKOHOATEJIbCTBA, KOraa MpU (POPMaIbHOM COOJIHO-
JIeHun TpeOOBAHUI 3aKOHA HAJIOTOBasi 0a3a IePeHOCUTCS Ha JIUI, KOTOPoe
HAJIOTa IJIATUTh He 00s13aH0 BOOOIIE WM 00sI3aHO IIATUTH €r0 B MEHbBIIIEM
paamepe. Takue mefcTBUS IMOJIyUYNIN HA3BAHNE YRJIOHEHUSA OT YILJIATHI HAJIO-

© Cypmasuuyc B., 2016
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ra u pacIieHUBaTCA KaK cCaMoe MHTeJJIEKTyaJIbHOe HapyIleHHne HAaJIOT0BOI0
3aKOHOIATEJIBCTBA'. YKJIOHEHNEM OT YILJIATHI HAJIOTOB HE TOJIBKO HAHOCHUTCS
yinepb ImyOoandyHbIM (prHAHCaAM, (PUHAHCOBBIM HHTEpecaMm rocygapcTBa, HO U
HapyIlIaeTcsa OOUH M3 (PyHIaMeHTAJLHBIX IPHUHIIMIIOB HAJOIOBOIO IIpaBa
HAJIOTOO00JIOMKEHNS — IMIPUHITAII BCeOOIell 00513aTeIbHOCTH YILJIATHI HAJIOTOB,
3aKpemIeHHEIN B cT. 8 3aK0HA 0 HAJIOTOBOM aMHUHUCTPUPOBAHUM OT 13 ampe-
J151 2004 1. Ne IX-21122%, B COOTBETCTBHH C KOTOPOU «KANCOLLL HAJI020NJIAM EJib-
WUK 0013aH YRIIAUUBAIMD YCMAHOBCHHbIE HAJI0208bLM 3AKOHO0AMEJILCINEOM
HaJ102U ¢ COOI00eHUeM YCMAHOBJIEHHO020 HAJI0208bLMU NPABOSLLMU AKMAMU
nOPAOKQ UCHUCTIEHUS U YhJambvl Hasioea». Beiencrere CyImecTBOBaAHUS Ta-
KOT0 SIBJIEHUS, KAK YKJIOHEHHEe OT YILJIaThl HAJIOTOB, JOOPOCOBECTHBIE HAJIO-
rOILIATEJIBIMUKN OKA3BIBAIOTCSA B XY/IIIIEM ITOJIOMKEHUN 110 CPABHEHMIO C TEM,
KOTOpBIe 3aHUMAIOTCA arPeCCUBHBIM HAJOTOBBIM ILJIAHUPOBAHUEM C IIEJIBIO
YKJIOHUTBHCS OT YILIATHI HAJIONOB. VIMEHHO II09TOMY 3aKOHOIATENb IIPU3HAET
IPaBOMEPHBIM JIAIb TAKOe II0BeleHMe HAaJIOrOILIATesIbIITNKOB, KOTOPOe CO-
OTBETCTBYET HAJIOTOBOH ITOJIMTHUKE T'OCYIAapCTBa, IIPUHIAIAM HAJIOT000JI0MKE-
HUS, [EeJIIM U TpeOOBAHUAM HAJIOTOBOTO 3aK0oHomaTeabcTBa. COOTBETCTBEHHO
HOPMBI 3aK0HOIATEILCTBA, KACAIOIIMECS BOIIPOCOB YKJIOHEHUS OT YILJIATHI HA-
JIOTOB, UMEIOT I1eJIb YPeryJIupoBaTh CUTYAIINN, B KOTOPBIX HAJIOTOILIATEIbIIN-
KM, (popMaJIbHO He HapyIas TpeOOBaHUN 3aK0OHOIATEIbCTBA, YKJIOHIIOTCS OT
BBITIOJTHEHUST HAJIOTOBOM 00sI3aHHOCTU WJIN BBITIOJIHAIOT €€ He IT0JTHOCTHIO, YTO
B IIeJIOM IPOTHBOPEYHNT IIeJIAM Hajiorooro npasa. Ciemyer Takike 3aMeTUTD,
4TO B HACTOSIIEe BpeMs 00pb0a ¢ HeyILIaTol HAaJ0T0B BO3BEIeHA B PAHT I'OCY-
IapCTBEHHON HAJIOTOBOM IIOJIUTUKU U SABJISIETCS OJHUM M3 OCHOBHBIX HAIIPAB-
JIeHUeH OesTeIbHOCTH MHOTHUX T'OCYIapCTBEHHBIX OPTaHOB, a TAKKe TJIaBHOM
IeJIbI0 KAaK TEKYIIEero, TAK U CTPATeTHYeCKOro IoCyJapCTBEHHOI0 HaJIOTOBO-
ro menemxMenTa. He mckmouenne u JIuta, rme 6opnba ¢ YKJIOHEHHEM OT
yILTATBI HAJIOTOB U UX COKPBITHEM — OJHO M3 IIPUOPUTETHHIX HAIIPABJICHUN
IesaTeIbHOCTUA ['ocymapcTBeHHOM HAJIOTOBOM MHCIIERITNH IIpu MuHmucTepcrse
duuamcos. Oua s3akpemena B Crparermueckom goxymeHTe «Boizoswvt [ocy-
0apcmeeH Ol HAI020801l UHCNEKUUL U UX NPeo0oieHuen’,

1. [louAaTHe yKJIOHEHHS OT yNJIAaThl HAJIOTOB

Crenyer 3ameTwTh, UYTO JEWCTBYIOIEE 3aKOHOIATENHCTBO JlmToBC-
Ko¥ Pecry0inKM He COMEPKUT YETKOTO OIpeIeseHUs MOHATUA YKIOHEHUS
OT yILIATHI HAJOIOB. B HeM MOKHO HAWTH JINIIL OTOeJIbHBIE IIPU3HAKH,
XapaKTepu3yInue Takyl aeareiabHocTb. Hampumep, cr. 172-1 Komexca 06
AOMUHUCTPATUBHBIX IPABOHAPYIIEHUIX" YCTAHABIMBALCT, UTO «...HAPYULEHUE
nopAo0Ka npeocmassierus 0muyemos u 00KYMeHmos o... 00X00ax, UMyw,ecmae,

1 Cwm.: Paulauskas A. Mokesc¢iy vengimo sgvoka, pozymiai bei santykis su mokesciu
slépimu // Viesoji politika ir administravimas. 2006. Ne 15. C. 27.

2 Valstybés zinios. 2004. Ne 63-2243.

3 Valstybinés mokesciu Inspekcijos issukiai ir ju igyvendinimo priemonés. URL:
http://www.vmi.lt/cms/vmi-issukiai-ir-ju-igyvendinimo-priemones.

4 Valstybés zinios. 1985. No 1-1.
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npubbLIL U HAJI02AX, NPeocmassiere He0OCmOoB8ePHbIX C8e0eHULl 0 00X00ax,
umyuecmaee, nPUOLLIU U HAJI02AX... UMES UeJsib CKPbLMb HAJI02U... HAKA3bLE8A-
emcs wmpaghom om 579 do 100 158 espor. Cormacuo cr. 69 3axkoHa o HaI0rO-
BOM aAMHUHHUCTPUPOBAHUN: «B cyuasx eciu coeska, X03aicmeeHHas onepa-
UUA HAJI020NJAMENIbULULKA UL JIH0OAS UX 2DYNNA OCYUWLECMBIIAI0MCA C UeSIbIO
NOJLYUEHUS HAJI02080T 8bt200bl, M.e. NPAMOU UL KOCBEHHOU OMCPOUKU CPO-
K08 YNJambl HAJI02Q, CHUNCEHUS NOOJiexcauLell ynaame CymMmbl HaI02Q UL
NOJIHO20 YKJIOHEeHUS OM YNJIAIMbL HAJI02A, UJIL YE8eUUeHUs NOOIexcauell 603-
epamy (3auemy) nepensiamst no HAL02y (PA3HULDL), UL COKPAULEHUS CPOKOS
8038pAMA NEPensaAmyvL N0 HALo2y (PAHUUDL), HAJI0208bLl AOMUHUCMPAINOD
nPU UCHUCTIEHUU HAI02Q NPUMEHSAEM NPUHUUN 8ePX0BEHCMBA CO0CDHCAHUS
Hao ghopmoil. B marxom cayuae HAI0208bLl AOMUHUCMPATNOD He YUUMbleaem
opmanivroe nPossJIeHUe 0eSMeSIbHOCMU HAJI020NJAMENbUWUKA, A 80CC030Q-
em uckacaembvle Uil CKpovlaemble 00CmosLmeabcmaa, ¢ Komopvimi HaJji020-
80€ 3AKOHO0AMEeNbCMBO C8A3bLBACT HAJI0200010CeHUe, U UCUUCTALLM HAJI02
UCX005 U3 COOMBEMCMBYIOULUX NOJIOHCEHUT YKAZAHH020 HAJI0208020 3AKOHO-
damenvcmaa» u T.1. OTCyTCTBYET eMHOEe MHEHNE OTHOCUTEJILHO ITIOHITHS VK-
JIOHEHUs OT YILIATHI HAJIOTOB U B JIUTEpaType’.

B smmHrBHCTHEE MOHATHE «YKJIOHEHHE» OIpeNesIseTcsa KaK OIpenesIeH-
HOe JelicTBue, n3bexanume, yBepreiBanue, Heskenanue u T.1.5 [loaTromy He-
PeIKo W YKJIOHEHWE OT YILJIATH HAJIOTOB OIIpeJesIsieTcs KaK He3aKOHHOe

> Tax, IOpunuuecknii ciaoBapb yKJIOHEHHE OT YILIATHI HAJIOIOB OIpenesIseT Kak
HE3aKOHHYIO JesATeJIbHOCTh, KaK HauboJiee pacupocTpaHeHHoe U HanboJjee oIracHoe ua
HAJIOTOBBIX IIPABOHAPYIIEHN, KOTOPOe OCYIIECTBIISAETC, KaK IPABUJIO, B BUE He3a-
KOHHOI'0 HCIIOJIb30BAHUSA IPEeAIIPUITAEM HAJIOMOBBIX JIBIOT, HECBOEBPEMEHHOM YILIA-
THI HAJIOTOB W COKPBITHS JI0XO00B, HEIIPEI0CTABJIEHUS WA HeCBOEBPEMEHHOI0 IIPeIo-
craBjieHus HeoO0xoauMmoin mHpopMamuu. Taxum 00pa3oM, Ipu YKJIOHEHUN OT yILIATHI
HAJIOTOB IPEeJIPUATAS WA (PU3NIECKHUe JIUIA ABJISIOTCS HAJIOrOILIATEBIIUKAMY 110
3aKOHY, HO YMEHBIIIAIOT CBOM HAJIOTOBBIE 00513aTEILCTBA JIL0OO BOOODIIE He YILIIaYUBAIOT
HAJIOT'Y WJIHA YILUIAYUBAKT UX HEIOJIKHBIM 00pa3oM, UCIOJIb3Ysl CIIOCOOBI, IIPAMO WJIH
KocBeHHO 3amnperieHHble 3akoHoM (IOpuamuecknii cnoaps. URL: http:/dic.academic.
ru/dic.nsf/lower/19012). CorsracH0 IKOHOMUYECKOMY CJIOBAPI0 YKJIOHEHWE OT YILIATHI
HAJIOTOB (tax evasion) — 9TO HeyIIaTa HAJIOrOB, ITOJJIEKAIINX BBHIILJIATE I10 3aKOHY,
HAIpUMep IIyTeM IPeCTABJIEHNS JIOMKHOM HAJIOI0BOM JeKIaAPAIINH I HelIpea0CcTaB-
JIEHHS ee BOoOIe. YKJIOHEeHNe OT YILJIATHL HAJIOI0B — HE3AKOHHOE JIefiCTBUe, IIPOTUBO-
TIOJIOSKHOE YXOIY OT HAJIOI0B, KOTOPOe 03HAYAET OCYILIECTBIIEHNE KAKUX-JIN00 JeACTBII
TaKUM 00pa30M, YTOOBI HAJIOTH HA 3aKOHHBIX OCHOBAHUX He Mo JIeskasn yiiate (Jxo-
"Hommueckuit ciioBapb. URL: http://dic.academic.ru/dic.nsf/econ_dict/22601). CioBapb
OM3HeC-TePMUHOB JaeT TAKOe OIpeesieHre YKIOHEHUS OT YILIATHl HAJIOrOB: YKJIOHE-
HUe€ OT YILJIAThI HAJIOTOB, B OTJIMYHE OT u3bexcanus Haioros (tax avoidance), — aTo Mu-
HUMM3AIMSA CBOMX HAJIOTOBBIX 0053aTeJIbCTB HE3AKOHHBIMY CIIOCO0AMU, KAK IIPABHUIIO,
IIyTeM COKPBITHUS CBOMX HAJIOIOBBIX 00S13aTEJILCTB JIMOO IIPEACTABJIEHU B HAJIOIOBEIE
opraus! JioskHOU nHpopmartuu (CiioBaps busnec-tepmuuaoB. URL: http://dic.academic.
ru/dic.nsf/business/13109).

6 Dabartinés lietuviy kalbos zodynas. IV leidimas. Vilnius, 2000. C. 921 ; /lasw B.
Tonkosriii ciosaps. T. IV. CII6. ; M., 1888. C. 482.
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yeepmbieaHue OT YILIATHI HAJIOTOB', KaK CXeMa IeUCTBUS, UMEeIIas IIpe-
00JIaTaI0YI0 11eJTh M30esKaTh YILJIAThl HAJIOTOB IIyTeM CO3HATEeJIBHOTO BHI-
OJIHEHUS peaJIbHBIX OIepalluii, UMeIINX peaibHbIN pedysbrart. [To mHe-
auo A. Ilaymayckaca, yKJOHEHME OT yILIATHI HAJIOTOB MOYKHO HA3BIBATH
wuacmepemeom u3bexrcamsv HAJI0208, POPMAILHO He HaApyuwas mpebosa-
Huli 3axonodamenvctBa»’. B. Bacuistyckac yTBepskmgaer, 4To KaTeropuio
VEKJIOHEHWS OT YILJIATHI HAJIOIOB XapaKTepH3yeT TO, UYTO XO3SINCTBEHHBIE
oleparuu, CIeJIKW, UMEeIOIIre IeJIb YKJIOHUTHCS OT BBIIIOJIHEHUS HAJIOrO0-
BOM 00s13aHHOCTH (YMEHBIINUTE €€), OCYIIEeCTBISIOTCS UMEHHO B HAJOTOBBIX
(a He X03AMCTBEHHBIX) IEJSAX W IPOTHBOPEYAT TPEOOBAHHSAM HAJOTOBOTO
3aKOHO/IATEJIbCTBA, YCTAHABJIMBAIOIIET0 T€ WJIM WHBIE CXEeMBI JIbIOTHOTO
Hasoroobosxkenusa. [lo ero MHeHMIO, YKJIOHEHHE OT YILJIATHI HAJIOTOB — 9TO
«YMeHbULeHUE YNJIAUUBACMbIX HAJI0208 UJIUL UX HEYNJAMA C NOMOWbIO UC-
NOJIb308AHUS NOJIOHCEHUT 3AKOH00AMEIbCMEA 0 CNEeUUAJILHBLX J1b20MaAX U
CXeMax HAJ02000J10HCCHUS, UMUMUDPYS COOTNE8EMCMBYIOULYI0 MPeb0o8AHUAM
3aKOH00aMenbCcmaa Mooesib 0esmesbHOCMU U NOYHUASL MAKUM 06pa30Mm
onpeodesieHHY0 Ha10208Y10 8bt200y»'°. CienoBaTeIbHO, YKIOHEHHE OT yILIa-
THI HAJIOTOB MOYKHO PACCMATPUBATEH KAK 3JI0yIOTPeOJIeHre IIPABOM C IeJIhI0
OJIYYeHUs HAJIOTOBOM BBITOJBI, KAK NeHCTBUS HAJIOTOILIATEIbIITHKA, HMe-
oIIue 11eJ1b 060imu TpeboBaHUS HAJIOTOBOTO 3aKOHOJATEIBCTBA, IIPU 3TOM
hopMaIbHO IIPUIEPIKUBASICH YCTAHOBJIEHHBIX IPOLEAYP U UX He HapyIlasd.
VMeHnHO HpOTHB TaKMX JeMCTBUIN M HAIIPaBJIEHBI HOPMBI HAJIOTOBOTO 3aK0-
HOJATEJILCTBA, IIPEIOCTABIISAIONINE BO3MOKHOCTD HAJIOIOBOMY aJIMHUHUICTPA-
TOpY JinOO UTHOPHUPOBATH AEHCTBUS HAJIOTOILIATEIBIIUKA B II€JIOM, JIU00 UX
pacCIleHUBATH [I0 CBOEMY YCMOTPEHHUIO.

B mpenmpurmrMaTesibcTBe HAJIOrOBOE OpeMsi IOHWMAeTCsT KaK COCTaBHAs
YacTh PACXOJO0B HeSATEeJIbHOCTH, BCJIEACTBUE UYero IIPeIIIPUATHS CTPEMSITCS
OPTaHM30BATH CBOIO JIESITEJIHLHOCTH TAKHM 00pa30oM, 4TOOBI IO BO3MOYKHOCTH
YMEHBIIIUTEH CBOM PACXOJIBI, B TOM YHCJIe M PACXOIbI HA YILIATY HAJIOTOB. DTO —
3aKOHHOEe IIPAB0 KAK0r0 HMPEeIITPUHUMATEJISI, U €CJIH OHO OCYIIIECTBJISIETCS B
COOTBETCTBUM C TPEOOBAHUSIMHU 3aKOHOIATEILCTBA, TO PeYb UJIET 0 3aKOHHOM
YMEHBIIIEHUH HAJIOTOBOT0 OpeMeHU OCPEICTBOM HaJIOTOBOTO ILTAHUPOBAHUS
(3ax0HHOTO YKJIOHEHMS OT YILJIATHI HAJIOTOB, aHIJI. legitimate tax avoidance).
Taxwme MeficTBUS B 1[€JI0M COOTBETCTBYIOT II€JISIM 3aKOHOIaTe s, KOTOPHIH, yC-
TaHABJIMBASA OIIPeeJIeHHBIE JIbIOTHI [0 HAJIOTr000I0KEHII0, CO3HATEILHO I10-

"Rugy V. Nedidelio apmokestinimo ir konkurencijos mokesciy srityje privalumai //
Mokesciy itaka saliy konkurencingumui : Konferencijos medziaga. Vilnius, 2002.
C.27.

8 Shipwright A., et al. Tax avoidance and the law : Sham, fraud or mitigation?
London, 1997. P. 79.

9 Paulauskas A. Mokes¢iu vengimas // Mokesciy Zinios. 2006, vasario 6 d. ;
Paulauskas A. Mokesciu vengimo savoka, poZymiai bei santykis su mokesciy slépimu //
Viesoji politika ir administravimas. 2006. Ne 15. C. 28.

1 Vasiliauskas V. Optimizuoti ar vengti? Mokes¢iu planavima nuo mokescio
vengimo skirianti riba // Apskaitos ir mokesciy apzvalga. 2005. Ne 5. C. 4.
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OIIIpsIeT HAJIOTOILIATEIBIIIUKOB UMH I10Jb30BaThCA. [loaToMy Takas mearesb-
HOCTH HAJIOTOILIATEJIBIIAKA JTOJKHA PACIIEHUBATHCSI KaK JT00POCOBECTHAST U
mpueMyeMasi, HeCMOTPS Ha TO, YTO BCJIEIACTBUE OCYIIECTBIEHUI ee YMEeHbIIIa-
eTcsi cyMMa yILIadyuBaeMbIX Hayioros'!l, OCHOBHAS IeJIb IIPU 9TOM — He YMEHb-
IIeHre HAJIONOBOIO0 OpeMeH! KaK CaMoIlesib, a YMEHBIIIEHHEe PACXOIO0B IIPO-
HM3BOJCTBA (IeATeJIbHOCTH) IIyTeM YMEHBIIEeHUS B HUX JIOJIH YILIAYNBAEMBIX
HAaJIOrOB. B ciiyuae He3aKOHHOTO YKJIOHEHUS OT YILIATHI HAJIOTOB, HAIIPOTUB,
mpeobiagaer 1esb n30esKaTh YIJIAThI HAJIOTOB BOOOIIE MJIH IIJIATUTH MEHBIIIe
HAaJIOTOB.

2. CoenuanbHbIe HOPMBI HAJIOTOBOT'O 3aKOHO/1ATE/IHLCTBA,
HamnpaBJIEHHbIE IPOTUB YKJIOHEHUS OT YIJIATHI HAJIOTOB

VYRJIOHEHUE 0T YIIJIATHI HAJIOTOB KaK SIBJIEHUE, IIPeI0IIPeIesIsTioliee yMeHb-
meHue myOJIMYHBIX JOX0/0B, IIPOTUBOpeYalnee NHTepecaM Kak rocyaapcTsa,
TaK ¥ J0OPOCOBECTHBHIX HAJIOTOILIATEIBIIUKOB, IIOJIYUYHJIO OIIPEIeIeHHYIO
OIIEHKY CO CTOPOHBI 3aKOHO/IATe s — B HAJIOTOBOM 3aKOHO/ATEJILCTBE IIOSBH-
JIMCH HOPMBI, HATIpaBJIeHHBIE Ha 00pBbOY ¢ JaHHBIM sBIeHneM. He nckirrouenne
¥ HAJIOTOBOE 3aKOHOAaTeIbCTBO JInToBCcKOM Peciiybinkm, koTopoe 3aKperisi-
eT Mephl, HAIIpaBJIeHHBIe HA 00PHOY C YKJIOHEHHEM OT YILJIATHI HAJIOTOB KaK
o011Iero (IIPUHITAT BEPXOBEHCTBA COJIEP:KaHUA HaJl OPMOM, 3aKpPeIIeHHbBIH
B cT. 6 1 10 3axoHa 0 HAJIOTOBOM aJMUHUCTPUPOBAHUU, COTJIACHO KOTOPOMY
«8 HQJI0208bIX NPABOBLIX OMHOWEHUAX B8EPXOBEHCIMNE0 0MOACMCS CO0ePHCQ -
HUIO 0essMesIbHOCINU YUACTMHUKO08 dIMUX OMHOWEHUL, 4 He ee (hoPMATIbHOMY
NposeseHLIor), TAK U CIIEIINAJIHFHOI0 XapaKTepa: IIPaBuIa HaJI0r000I05KeHIST
JIOXOJTIOB KOHTPOJIUPYEMBIX WHOCTPAHHBIX €IUHUIl; PEryJIUpPOBaHUE BBHIILIAT
B IIeJIeBbI€ TEPPUTOPUU U, HAKOHEII, B OIpPeIeJIeHHOM CMBICJIe, IIPaBHUJIa 10
TpaHchepTHOMY II€HO00PA30BaAHUIO.

Hanozoo6no0ocerue 00x0008 KORMPOSUDYEMBLX UHOCMPAHHBIX eOUHULL,

IIo obremy mpaBuiIy 3a rpaHHIEH IIOJIyUeHHBIE JTOXO0IbI 00IararTCa Ha-
JIOTOM B TOCYIapCTBe MOCTOSHHOTO HpeOhIBaHus X mosaydaress. s cosma-
HUSI MEeXaHU3Ma IIPeCeYeHUs UCII0Ib30BAHNS HU3KOHAIOTOBBIX IOPUCTUKITHHI
C IIEJIBIO TIOJIyUYEeHMNsI He0OOCHOBAHHEIX IIpedepeHIInii 1 HeoOOCHOBAHHOM Ha-
JIOTOBOI BBITOJHI, y#ke B IIePBOHAYAJIBbHYIO PEIAKIIMI0 3aKOHA O HAJIore Ha
mpuObLIB!? OBLIA BKJIIOUEHA HOPMA O HAJIOTOO0JIOKEHUN JTI0XO0I0B KOHTPOJIH-
PYEMBIX HMHOCTPAHHBIX €IUHUIl, B COOTBETCTBUH C TPEeOOBAHHAMH KOTOPOI
JIOXOIbI €IUHUIL — HAJOTOBBIX PE3UIEHTOB HU3KOHAJIOTOBBLIX IOPHUCIUKIIHIM,
JIOJI3KHBI 00J1araThesi HAJIOTaMU 110 3aKoHOoAaTeJIbeTBY JIuToBekoit Peciry0siu-
KM Y UX JIMTOBCKUX COOCTBEHHUKOB, €CJIM 9TH NHOCTPAHHBIE eIMHUIIEI He pac-
IpPeIesISIOT IOJIyIeHHYI0 IIPUOBLIL 1, KAK CJIeICTBHE, JINTOBCKHE COOCTBEHHM-
KW He YILTAYUBAIOT HAJIOrH B JIMTBe ¢ TAKHUX JT0XOJIOB.

1 Palijanskas M. Mokes¢iu planavimo teisinis reguliavimas // Apskaitos ir
mokesciy apzvalga. 2003. No 11. C. 2.
12 Valstybés zinios. 2001. Ne 110-3992.
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Crarbsa 4 3akoHa 0 HAJIOre HA IIPUOBLIb YCTAHABIUBAET, YTO B JOXO KOH-
TPOJIMPYIOIIEl HaIoroodaaraemoi equauIte! JIuTeer'? (nastee — equunma Jlut-
BBI) 3AQUUCJIAIOTCS U II03UTUBHBIE JTOXOABI (BCE JOXOIbI) KOHTPOJIMPYEMOHN €0
MHOCTPAHHON eqUHHIILI (Iajee — KOHTPOJIUpyeMasi eIUHUIIA) WX UX YaCTh
IPOTOPITMOHAJIFHO YUCIY UMEIONIUXCSI y eNUHUIIBl JIUTBBEI akiuit (moJsieit,
aes), TOJIOCOB MJIX IPAB HA IPUOBLIb KOHTPOJIUPYEMOUN € IHHUIIEL,

3akoH 0 HaJore Ha MPUOBLIb YCTAHABIUBAET KPUTEPUU OTHECEHUS HUHO-
CTPaHHBIX OPTAHU3AIINHA K KOHTPOJIMPYEMBIM €TUHUIIAM — COIJIACHO CT. 2 equ-
HUIIA CUMTAETCS HAXOAIIEHCS 10 KOHTPOJIEM IPYroil e UHUIIBI WU IOCTO-
STHHOTO SKUTeJIA (B JAJbHEHIIIEM — KOHTPOJIUPYIOMIEE JIUI0), eciIu: 1) oHa
HAXOIUTCS II0[ KOHTPOJIEM KOHTPOJIMPYIOIIEro JIUIA B IIOCJEIHUN JTeHb Ha-
JIOTOBOTO Tepuojaa U 2) B ee IpeesiaX KOHTPOJHPYIOIIee JIUII0 IIPAMO HJIN
KOCBEHHO BJazeer Oostee uem 50 % akitumii (oJiei, 1maeB) UM WHBIX IIPaB Ha
JIOJTIO TIOJIJIesKAIel paciIpe/esIeHHI0 IPUOBLIN JIM00 UCKJIIOUNTEIBHBIX IIPAB
HA UX MPUodpeTeHne, WK 3) B ee IIpeesiax KOHTPOJTUPYIOIee JIUII0 COBMECT-
HO CO CBSI3AHHBIMU JUIIAMU Biajeer Oosiee uem 50 % ariwmit (oJieit, maes)
WJIM WHBIX IIPAB Ha JOJIIO0 MOJIeKAIed pacipenesieHu IpUObLIN Jubo mc-
KJIIOUUTEIbHBIX IIPAB HA UX IIPUo0OpeTeHre, U J0JIsI, KOTOPOM BJIageeT KOHTPO-
JUpYIolIee JIUIT0, cocTaBIgeT He meHee 10 % axmwmii (moJieit, maes) WMJIN UHBIX
IIpaB Ha [OJII0 HOJJIEKAIIel pacIipeae/IeHUi0 IPUObLIN JTU00 UCKIIOYNTEIb-
HBIX IIPaB HA UX IPUOOpeTeHHne.

Ilopsamox wmcuYmcIeHusT ITO3UTUBHBIX JOXO0JI0B, 3AYNUCIEHUS UX B JOXOJIBI
enuHUITEl JINTBBEI M BUIBI TOXO0B, HE BKJIIOYAEMBIX B IIO3UTUBHBIE JTOXOJIHI,
ycrauoriiens [locramoriienuem [Ipasurenscrea Ne 517 ot 12 anpesst 2002 r.
«O0 yTBep:RICHNH IOPAAKA HMCUNCIEHUA ITIO3UTUBHBIX JOX0/I0B, 3AUNCIICHUS
HX B JIOXOAbI KOHTPOJIMPYIOIIEH e UHUIILI JINTBEI ¥ BUI0OB T0XOQ0B, HE BKJIIO-
YaeMbIX B II03UTHUBHBIE JTOXOAbM'Y. B mosuTuBHBIE MOXOIBI KOHTPOJIUPYEMOM
eIMHUIIBl 3QYUCIISTIOTCS BCE JOXOMbI, TOJIyYeHHBIe 32 HAJIOTOBBIN IIEPHUO/I, 3a
HUCKJIIOUeHueM: 1) JOXO0/I0B OT aKTUBHOM XO03IUCTBEHHON J1eATEeIbHOCTU eou-
HUIIBI, COOTBETCTBYIOIIHE OIIPeIeI€HHBIM YCJIOBUAM; 2) TOXOI0B, SIBJISIOIITIX-
Cs HepaspelleHHBIMA OTYHCJICHUSIMUA B COOTBeTcTBHH ¢ 4. 1 cr. 31 3aroHa
0 HaJIore Ha IMPUOBLIb W IIOJYYEHHBIX OT eIUHUIE JINTBEI (IIPOIleHTHI WIn
WHBIE BHITLIATHI 38 HEBBIIOJIHEHNE 00543aTeIbCTB, CIIOHCOPCKAS OIIePIKKA 1
OTAPKH, 38 UCKJIIOUEHNEM OTapKOB PAOOTHUKAM; IUBUIEH IBI UJIA PACIIpe-
IeJIeHHAasI WHBIM 00pas3oM HpPHUOBLIbL W 1P.); 3) KOHTPOJIMPYEMBIX eIUHUIIEH
HMCYMCJIEHHBIX ¥ PACIIpeIeJIEHHbBIX, HO HeIlepeBeJeHHbIX equHuIle JIuTBEI qu-
BUIEH/IOB.

Ha npakture BcTpevaTes ciIydyan KOCBEHHOTO YIIPABJIEHUS KOHTPOJIUPY -
eMOM eqUHMUIIEH, KOrIa HeCKOJIbKO eauHUIl JINTBHI KOHTPOJIHUPYIOT OJHY U TY
sKe KOHTPOJIMPYEMYIO eqUHUILY. B TakoM ciiydae IIpu 3a4YUCICHUHN ITO3UTHUB-
HBIX JTOXOJO0B B JIOXOJIBI KAKION eTUHUITH JIMTBEI cjIe/lyeT yYUTHIBATH TaKUe
KpUTepuu, Kak (QYHKIINH, BHITIOJIHIEMble Kaskaoi emuauiteit JIuTBeI, 10515

13 Hastoroobstaraemas emquauiia JINTBBI — OPUANYIECKOE JIUIIO, 3aPETHCTPUPOBAH-
HOE B yCTAHOBJIEHHOM ITPaBOBBIMU akTamu JIurosckoi Pecrrybmkn mopsake (4. 2 cr. 2
3axoHa 0 HAJIOre HA IIPUOBLID).

14 Valstybés Zinios. 2002. Ne 40-1497 ; 2002. No 102-4560.
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pHCcKa, KOTOpYIo HeceT enuHuria JIuTBoI, 00J1a1aHMe IPABOM IPUHATHS pele-
HUHA U T.0.'°

J10X01bI KOHTPOJIMPYEMOM e TUHUITHI 3aUUCIISTIOTCS B TOX0,T e TUHUIIBI JInT-
BBI ¥ 00/1aral0TCA HAJIOTOM B COOTBETCTBUU C ITOJIOMKEHUSIMU JaKOHA HAJOTa
HAa OpHOBLIL B CIIydyae, eCn: 1) eIuHNIIA He SBJIAeTCSI 3aperucTPUPOBAHHON
WJIM WHBIM 00pa30M OPTaHM30BAHHON B IOCyJapCTBaX WJIM 30HAX, IIEPEeYeHb
KOTOPBIX YTBEPIKIAETCI MUHHCTPOM (PHHAHCOB; 2) €IHUHHUIIA COOTBETCTBYET
J1100011 hopMe OpraHu3aIuy IPEIIPUHIMATEIHCTBA MHOCTPAHHON € TUHUIIEL,
mepedyeHb KOTOPBIX YTBep:kmgaerca MuHHCTpoMm duHaHcoB. [Ipurxasom Ne 24
ot 24 suBaps 2002 r. munawucTpa raancoB «O0 yTBEPKISHUHN IIEPEUHS T0-
CyqapCTB HWJIA 30H, IO OTHOIIEHUWI K KOTOPBHIM 3apeTruCTPUPOBAHHBIM HJIH
HHBIM 00pa30M OPraHM30BAHHBIM €OUHUIIAM HE IIPUMEHSITCS IT0JIOMKEHUS
cratbu 39 3akona JluTockoit Pecirybimmkm o Hajiore Ha IPHOBLIb, 4 TAKMKE
dopm opranusauy TpeaIPUHIMATEILCTBA MHOCTPAHHOMN e TUHUIIBI, IT0 OTHO-
IIEHU0 K KOTOPBIM IIPUMEHSIOTCS HoJIokeHna cratbu 39 3axona Jlurosckoi
Pecnybmukwm o mamore Ha mpudsLie»'®. KoHTpomupyeMbiMu equHUIIAME, T0-
XOJIbI KOTOPHIX He BKJIIOUAIOTCA B JOXOIBI €qUHUILLI JIUTBEI 1 He obJaramrces
HAJIONOM HA OPHUOBLIb B COOTBETCTBHUU C 3AKOHOM O HaJIOre Ha ITPUOBLIb, SB-
JISTIOTCS, HATIpUMep: eIUHUITLI, 3aperuCTPUPOBAHHbBIE MJIM OPTaHN30BAHHBIE
B rocyzapcrBax-diaeHax Espormeiickoro coiosa, Mspawmime, Poccuiickoit Meme-
pamun u 1.1, OQHAKO, €CIM M B TAKUX CTPAHAX 3aPEruCTPUPOBAHHBIE KOHT-
poIMpyeMbIe €IHUHUIIBI COOTBETCTBYIOT OIIPEIeIEHHON hopMe OpraHu3aIliu
HpeIIpUHIMATEIbCTBA, UX JOXOIEI JOJIKHEI BKIIYATHCSA B JOXO0IbI €THHIIIEI
JIuTBel. TakumMu KOHTPOJIMPYEMBIMIU €IUHUIIAMU SABJISIOTCS, Hapumep, B Be-
nnkoMm KusxecrBe JIokceMOyprekom saperucTprpoBaHHBIE U IIPHUOOPETIIHE
IIPaBO Ha HAJOTOBBIE JIBI'OTHI B COOTBETCTBUH ¢ 3axkoHOM OT 31 miosra 1929 r.
u Jlexperom Bennroro Kusasa or 17 gexabps 1938 r. (KoMIIaHMK XOJIIUHIA),
B Utasnmu 3aperucTpupoBaHHBIE 1 JeHCTBYIOIIME B (PUHAHCOBOM B CTPAXOBOM
LeHTpe CBOOOIHON sxoHOMMUeckoi 30HbI Tpuecra, B Coemunennnix Illrarax
Amepurn 3aperucrpupoBaHHBIE B cooTBeTCcTBHU ¢ HoexcoMm 0 BHyTpeHHHX
noxoqax orT 1954 r. mpeanpuaTHS BHYTPeHHEN MesKIyHAPOTHON TOPTOBJIH, B
Poccutickoit @enmepariuu 3aperucTprupoBaHHBIE B 30HE 9KOHOMUYECKOro 0Jia-
roupusrcrBoBanusa «MHrymerus» u T.4.""

> Pelno mokescio istatymo komentaras. URL: http://www.vmi.lt/cms/web/
kmdb/1.14.8/-/asset_publisher/00hS/content/2001-12-20-lietuvos-respublikos-pelno-
mokescio-istatymo-nr-ix-675-komentaras/10174?redirect=http%3A%2F%2Fwww.
vmi.lt%2Fecms%2Fweb%2Fkmdb%2F1.14.8%3Fp_p_1d%3D101_INSTANCE_
00hS%26p_p_lifecycl

16 Valstybés Zinios. 2002. Ne 10-379 ; No 120-5442 ; 2004. No 92-3379.

17 Pelno mokescio jstatymo komentaras. URL: http://www.vmi.lt/cms/web/kmdb/
1.14.8/-/asset_publisher/00hS/content/2001-12-20-lietuvos-respublikos-pelno-
mokescio-istatymo-nr-ix-675-komentaras/10174?redirect=http%3A%2F%2Fwww.
vmi.lt%2Fecms%2Fweb%2Fkmdb%2F1.14.8%3Fp_p_1d%3D101_INSTANCE_
00hS%26p_p_lifecycl
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Koppexmuposka cmoumocmu c0esiok Uil X03ALUCMBEHHbLX ONePAULLL
u onpeodesierue 00X0008 ULl 8bINJIAM 3AH0B0
(mpancghepmmoe ueroobpaszosrue)

B ycimoBusax rimobasmsaiuy 9KOHOMUKY YBEIUIUBAETCS YHCIIO MEKIyHA-
POIHBIX TPEIIIPUATHIN, OCYIIIECTBIISIONINX CBOIO JeITeJIbHOCTh Ha TEPPUTOPHUU
HECKOJIBKUX TOCYIapCTB. BHyTpeHHHE 9KOHOMHYECKHE OTHOIIECHUS MEJKIy
OPEeIIIPUATUAMY, BXOIAINIMMU B COCTaB TAKUX T'PYIMI, OTJIUYAIOTCA OT OTHO-
IIEHUH, CKJIAIBIBAIOIINXCSA MEKIY He3aBUCUMbBIMU ITpeanpusaTtuamvu. [1pu uc-
YHCJIEHUW HAJIOTOB B TAKOM CJydae IIPUOPUTETHOE 3HAUYEeHHe IIPHoOpeTraer
BOIIPOC O PACIIpeNesIeHUHU MPUOBLIN MEKIY IIPEANPUATASIME, BXOIAIINMU B
CcOCTaB MEKIYHAPOIHOTO TpeanpusaTusa. [losTomy 3adacTyio IpeampusTHSd,
IPOU3BOIAIINE HAUOOJIBIITYIO JOOABIEHHYIO CTOMMOCTE TAKOTO IIPEIIIPUATHI,
YUPEKIAI0TCA B FOCYJapCTBAaX, Iie HaJIOroBoe OpeMs MeHbIne. B Takux ciyda-
SIX HAJIOTOBBIE MWHCTUTYITUU CTAJKWBAIOTCS C SBJIEHUEM, MMEHyeMbIM TPAaHC-
depTHBIM IIeHO0OPa30BaAHKIEM.

Tpancheprroe 1renoobpasosauue (aurya. Funds Transfer Pricing, FTP)
— 9TO peaym3alidsi TOBAPOB HJIH YCJIYT B3aWMMO3aBUCUMBIMU JIHUITAMHU II0
BHYTPUQPUPMEHHBIM, OTJIUYHBIM OT PBIHOYHEIX, IleHaM. OHH ITO3BOJISIOT
mepepacupeneasaTh OOIIyo IIPHUOBLIL I'PYIIHLL JIKI B IIOJIbB3Y JIKII, HAXOIS-
IIUXCST B TOCYJAapCTBax ¢ 0ojiee HU3KUMU HaJIOTaMH. JTO HamnboJjiee mpocTast
W pacOpocTpaHeHHas cXeMa MeKIyHapOo IHOI0 HAaJIOTOBOTO IIJIAHUPOBAHUSI,
HMEOIIETro eJIb0 MUHUMHU3AIINIO YIlJIaunBaeMbIx HasoroB. [loaromy Tpame-
depTHBIE IIEHBI ABISIOTCA 00BEKTOM KOHTPOJIA (PUCKAJILHBIX OPTaHOB I'OCy-
JapcTsa.

Ilesp npaBua TpaHChEPTHOTO 1IeHOO00PA30BAHMS — IPEIATCTBOBATH TOMY,
9TOOBI IIPUHAJIEKAINE K OJHOM TIPYIHe HPeIIpUSTHs, HAXOIAIINecs Ha
TEePPUTOPHUH PASJIMYHEIX T'OCYTAPCTB, He 3aKII0YaInd Obl MEeXIy cOO0M CHesIo0K
[0 Tepegade TOBAPOB U YCJIYT C IEJIbI0 00JI0KUTH IIPUOBLIL HAJIOTOM Ha IIPHU-
OBLIIb B TOM I'OCYJAapCTBeE, I'/le JAaHHbBIM HAJIOT ABJIgeTca HauMeHbIuM. ViMeH-
HO 1m0aToMy 4. 1 cT. 40 3axkoHa 0 HaJI0Te Ha ITPUOBLIIb 00SI3BIBAET € JUHUIIEI ITPT
HMCYMCJIEHUH B YCTAHOBJIEHHOM IIOPSIKe HAJIOroobJiaraeMoi mpHuObLIN J0X0-
oaMuy OT JIIOOOM COeJIKKM WJIN JII000M XO3AMCTBEHHOHN OIepaldu IIPU3HaBaTh
CYMMY, COOTBETCTBYIOIIYI0 NEeHCTBUTEJIbHON PHIHOYHOU IIeHEe TaKOU CIeJIKU
WJIN TaKOU XO3AUCTBEHHOM OIlepalud, a Pa3penieHHbIMU OTYUCIEeHUAMU UIIN
pa3perieHHbIMI OTYHCJIEHUAMH OTPaHUYMBAEMBIX pa3MepoB IIpH3HABATh
CYMMY 3aTpaT, CBI3AHHBIX C JIFO00M CIEJIKOM MU JIF000M X03IMCTBEHHON OIre-
paime, COOTBETCTBYIONIYIO JEMCTBUTEIBHON PHIHOYHOM ITeHe TaKOU CHeJIKU
WJIN TAKOU XO3IUCTBEHHOU OIIEPAITUN.

B Ttom cayuae, ecsii Bo B3aMMHBIX CHEJIKAX WM XO3IHUCTBEHHBIX OIepa-
IUASAX aCCOITMUPOBAHHBIX JIUIT'® CO3MAI0TCS MM YCTAHABJIUBAIOTCS WHEIE YCJIIO-

18 TloHaTHe COEJIKK MEMKIy acCCOLMHUPOBAHHBLIMU JIMIIAMIU OXBATHLIBAET HE TOJIBKO
CIIeJIKY TI0 KyILJIe-IIpoJiaske, HO U IIPEJIOCTABJIEHUE CCYd, Ieperady HeMaTepHuaJbHOTO
WMYIIeCTBA, apeH/Iy UMYIIEeCTBA U APYTHe BUOLI CIEJIOK, OCYIIEeCTBIIEMBIX MEKIY XO-
3MCTBEHHBIMU CyObEKTaMU.
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BUS, HEIKEJIN Te, KOTOPhIe CO3/TaBaJIMCh OBl MJIN YCTAHABJIMBAJINCH B3AUMHOL
CHEJIKOM WM XO3AMCTBEHHOM omepaliyeil HeacCOI[MMPOBAHHBIX JIMII, JII00As
OpUOBLIL (TOXO0IBI), KOTOPAsl IPH OTCYTCTBMU TAKHX YCJIOBUI ObLIA OBI IIPH-
JpcJIeHA K JOX0IaM OJHOIO M3 3TUX JIMIL, HO B CBA3U C TAKUMU YCJIOBUAMU K
HUM He IPUYUCIIAETCS, MOKeT ObITh BKJIIOUEHA B JOXO/IBI 9TOTO JIUIA C COOT-
BETCTBYIOIIUM 00JIOMKEHIEM HaJI0roM. B IIpoTuBHOM cirydae JIr000# T0X0T UIIH
OPUOBLIb, IOJYYEHHAS OT TAKHX CHEJI0K, MOMKET OBITH 00JIOMKEHA COOTBETCTBY -
IOIIIM HaJIOroM'®,

IloaToMy eUHUITEI IPU UCYUCIEHUN B YCTAHOBJIEHHOM IIOPSIKE HAJIOTO-
obJraraemoi IpuOBLIN B ycTaHOBJEeHHBIX IIpaBurenscrBom JIluTosckoit Pec-
OyOJUKY MJIN YIIOJTHOMOYEHHBIM UM OPTraHOM CJIyYasX U B YCTAHOBJIEHHOM
MM IIOPSAIKE JOJIFKHBI 3aHOBO OITPEIEJIUTL JOXOMBI MK BhIILIATHL IIpaBmia
KOPPEKTUPOBKH IIeH YTBEPIKIeHbI IIpuKasoM MuHucrpa gpuaancos No 1K-123
or 9 ampens 2004 r. OHK 00A3BIBAIOT €UHMUIL BECTH OITPEIEeIEHHYIO JJOKYMEH-
THUPOBKY II€H000PAa30BAHMUI KOHTPOJIUPYEMBIX TPAHCAKITUL, B KOTOPOH JOIK-
HBI OTPAsKaThCs JaHHBIE O IIeHaX COEJIOK U IPYTUX X03AUCTBEHHBIX OIeparin-
SIX C aCCOITMUPOBAHHBIMU JIUIIAMU.

PeeyﬂupoeaHue 8vlnJiam 8 ueJsiegoble meppumopuu

C menbio 6OpBOBI ¢ YKJIIOHEHHEM OT YILIATHI HAJIOTOB 3aKOH O HAJIOre HA
OpuOBLIL 3ampelrnaer eguHuIAM JIMTBBI OCYINECTBJIATH BBIILIATHEL (KpoMe
BBHIILJIAT 34 MaTepHAJIbHBIE IIEHHOCTH, €CJU eIuHHuIa JIUTBBI MMeeT IOKy-
MEHTEHI, OATBEPIKIAI0IIe BBO3 9TUX IEHHOCTEH) WHOCTPAHHBIM eIUHUIIAM,
3apPEeruCTPUPOBAHHBIM HJIM WHBIM 00pas3oM OPraHM30BAHHBIM HA II€JI€BBIX
TEePPUTOPHUSIX, B CJIydyae HeIlpedCcTABJIEHUs BBLIILJIAYNBAIOIINMA UX eIUHHUIIA-
Mu JIUTBEL B yCTAHOBJIEHHOM II€HTPAJIbHBIM HAJIOTOBBIM AIMHUHHICTPATOPOM
HOpsAOKe M0Ka3aTeJIbCTB MECTHOMY HaJIOTOBOMY aIMUHHUCTPATOPY TOTO, UTO:
1) oTH BBIILJIATHI CBA3AHBI C OOBIYHOM JeATEIbHOCTHIO BRIILIAYNBAIOIIEH 1 I10-
JIyJaroIeil ux eqUHUIILI; 2) I0JyJaiolias BHIILJIATHI MHOCTPAHHAS eIUHUIIA
BJIQJIE€T MMYIIECTBOM, HEOOXOQUMBIM JIJIS OCYILECTBJIEHHS II0T00HON O0BIU-
HOI JeATeJIbHOCTH; 3) MEKIY BBIILIATOM M OKOHOMHUYECKN 000CHOBAHHOI XO-
3AUCTBEHHON oIlepaIriel CyIecTByeT CBA3b.

B cityuae ocyiecTBieHuA TaKUX BBIILJIAT OHHU OyAyT IMPU3HAHBI Hepaspe-
IIaeMBIMH OTYHMCJIEHUSMU B COOTBETCTBUH CO cT. 31 3akoHa 0 HAJore Ha MpH-
OBLIIb.

IleneBas TeppUTOPUSI — 9TO MHOCTPAHHOE TOCYJAPCTBO WJIM 30HA, BKJIIO-
vyenHas B CIIMCOK IIeJI€BBIX TEPPUTOPUM, YTBEPKICHHBIM IIPUKA30M MUHUIC-
Tpa duaaucoB Ne 344 ot 22 mexabps 2001 r.2°, 1 cOOTBETCTBYIOIIAA XOTsI OBl
IBYM M3 HIKEYKA3aHHBIX YCJIOBUI: 1) cTaBKAa aHAJOTHYHOIO HAJOra B Hel
cocTaBJisseT MeHee 75 % CTaBKHM HAJIOra, YCTAHOBJIEHHOH B CT. 5 3aKOHA 0 HAa-
JI0Te Ha IPUOBLIL; 2) Ha TePPUTOPUU AeHCTBYIOT MHBIE IIPABHIJIA HAJIOI000-

19 Cienmyer 3aMeTHUTh, YTO HOPMBI AHAJIOTHYHOIO COAEPIKAHUS COIEPIKATCS TAKIKE
B cr. 15 3akoma o momoxomuom Hasore (Valstybés Zinios. 2002. Ne 73-3085) u cr. 17
3akoHa 0 Hasore Ha obaBiaeHHyI0 cromMocTh (Valstybés Zinios. 2002. No 35-1271).

20 Valstybeés Zinios. 2001. Ne 110-3992.
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JIOYKEHUS AHAJIOTHMYHBIM HAJIOTOM; 3) KOHTPOJIUPYeMAast eIUHUIA 3aKII0YIIA
corJIAIlleHNe C HAJIOTOBBIM aJIMHHHCTPATOPOM TOTO T'OCYIapCTBA O CTABKE MJIN
0ase Hasora; 4) Ha TEPPUTOPUHU OTCYTCTBYeT apheKTUBHAS crcTeMa oOMeHa
uH(popMAaImeit; 5) HA TePPUTOPHUH OTCYTCTBYIOT SCHOCTH M IIPO3PAYHOCTHL B
(brHAHCOBOM aIMUHUCTPUPOBAHIM,

B Crucor BRJIIOUEHBI TOCyqapcTBa M 30HBI, B KOTOPBIX HAJIOT, aHAJIOTHY-
HBII HAJIOTy HA HPHOBLIbL, JIL00 OTCYTCTBYET BOOOIIE, JJHUOO CTABKA €r0 HOMII-
HAaJIbHAS, IT03TOMY OCYIIIECTBJIEHIE CIEJIOK C IIPEeIIIPUATHSIMIY, 3aPEeruCcTPUPO-
BAHHBIMY HA TAKUX TEPPUTOPHUSIX, CIIOCOOCTBOBAJIO OBl YKJIOHEHHUIO OT YILJIATEI
"aJstoroB (Amatika, Aumopa, Jlusau, JIubepus u np.).
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YKIIOHEHUE OT HAJIOT'OB
(OTAEJBbHBIE ITPABOBBIE ITPOBJIEMBI)

TAX AVOIDANCE (SOME LEGAL PROBLEMS)

E. Yepuurosa
JOKTOP IOPUIUUECKNX HAYK, KAHIUIAT dJKOHOMUYECKUX HAYK, IIPodeccop

T. Huxkonaesa

KaHIuIaT OPUINYECKUX HAVK, TOIeHT

N. Cuaneera
KaHaguagart IOpI/I,Z[I/ILIeCKI/IX HayR, npeno,z[aBaTeﬂb

Hucmumym eocyoapcmeennoti ciyxcovt u ynpasienus
Poccultickotli akademuu HapoOH020 X03ALCMEA U 20CY0APCMEEHHOL CILYHCObL
npu Ilpesudenme Poccuiickoii @edepavuu, 2. Mocksa

B cmamuve npednazaomes kK paccmomperuio 0moesibHbie 80NpoCh. meo-
PUU U NPAKMUKU HAJI0208020 NPABA, GHAJIUSUDYIOMCA UX 803MONCHOC-
mu 8 cghepe npPedomepaueHUSL YKJIOHEHUS, OM HAJI0208 U PA38UMUS 8 00-
U,eCmeerHoM HAJI02080M NPABOCOZHAHUL NOHAMUL 006POCcO8eCcmHOCMU
u cnpaesednusocmi Hast020000xcerus. Ocobas posib npu smom asmopa-
MU 0ME00Umcs maKoMmy nNpasosomy heHoMeHY, KaK 3J10ynompebrerue
npasoMm 6 HAJI0208bLX OMHOWEHUAX KAK CO CIMOPOHbL HAJIO20NJIAMe b-
WUKQ, MakK u co CMOPOHbL HAJI0208bLx opearo8. Mccnedyemcs poccuiickoe
3aKOHO0AMENIbCMBO 0 HAJL02aX U cO0pax, a makxice NPasosvle NO3ULUL,
svipabomarmbvle cy0ebHO-apOUMPANCHOU NPAKMUKOL. AHAu3Upyemcs
0MBeMCmMeEeHHOCMb HAJ020NJAAMENbUUKA 3a 3J10ynompebrieHue npa-
80M, @ MAKJHCe BbINOJIHEHUE UM HAJI0208bLX 003aHHOCMell, 8 YWACMHOC-
Mu nPoseJeHUe HAJI020NJIAMEbULUKOM OOJIHCHOT OCMOMPUMETIbHOCMU
U OCTNOPOHCHOCMU NPU 8bLOOPE KORMPALEHMA 6 UeJIAX CHUNCCHUS HAJIO-
208bLX PUCKO8 U NOJLYUCHUA 3AKOHHBLX HAJI0208bLX NPeghepeH .

The article highlights the problems of the theory and practice of tax law,
in particular, a legal phenomenon of abuse of rights in tax relations.
The Russian legislation on taxes and fees, as well as court legal positions
are studied. Analysis is given to the issues of taxpayer’s liability for the
abuse of the rights, and also to the fulfillment of tax obligations, in
particular to the taxpayer’s obligation of providing due diligence and
caution when choosing a counteragent, in order to reduce tax risks and
obtain legal tax preferences.

B coBpemennoMm Mupe mpobsieMbl YKJIOHEHUSI OT HAJIOTOB W HAJIOTOBOTO
MOIIIEHHUYEeCTBA PABHO AKTYaJbHBI JJIS BCeX TOCyIapcTB. BceMupHEIN aKO-
HoMuueckuit Kpmamc 2008 1. 3acTaBUJI IIepecMOTPEeTh ITOJUTHUKY Tocydap-
CTBEHHOTO PEryJIUpPOBAHUA 9KOHOMUKHU, YCUJIIUTH MEPHI, IIPEIOTBPAIIAI0IIIe
Oro[sKeTHBIN meduiuT. YcuieHne poud TOCyIapCTBa B 9KOHOMUKE, IIPEsK/Ie

© Yepuurosa E., Hukomaesa T., Cungeesa U., 2016
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BCEro, IPOSABJISIETCS B Y:KECTOUCHUU HAJIOroBOM moauTuku. OTBETHOHN peak-
yel ABJIsAeTCsS padBUTHEe POPM 3JI0yHOTpedJIeHus IpaBaMu B cepe Hao-
TrO00JIOMKEHUS.

B cBs13u ¢ aruM 11paBoBoe peryirpoBaHue cepbl HAJIOTOBBIX OTHOIIEHUWH
BCTyIIaeT B (pasy CcBOEro HOBOTO Pa3BUTH, 00YCJIOBJIEHHOIO BOBJIEUEHUEM B
chepy myOJIMIHO-IIPABOBOIO PEryJIMPOBAHMS I'PAKIAHCKO-IIPABOBBIX KATEro-
PHI, a TAKKE COI[MAJILHBIX ITOHATHN U MHCTUTYTOB. [Ipm aTom mmpuobperaior
0c00yI0 BAsKHOCTHh BOITPOCHI BRJIIOUEHUSA TAKUX HETPAIUIIMOHHBIX JJIA IIyO-
JIMYHOTO PEeryJINPOBAHNS WHCTUTYTOB B HAJIOTOBOE IIPABO U JAJIbHEMIIee UX
3aKpeIieHre B HAJOTOBOM 3aKOHOIATEJILCTBE.

B macrosiiiee Bpemst 0pHCTHI-ydYeHBIEe M HMPAKTHKH KATETOPUIO «3JI0YIIO-
TpebJIieHNre IIPaBOM» Yallle BCEro CBI3BIBAIOT TOJBKO C HAJIOTOILIATEIbIINKA -
MU, a He HAJIOTOBBIMU opraHaMiu. JlaHHaa cuTyalus B HayKe, IIPaBOIIPUMeHI-
TeJILHOM U cyaeOHOM IIpaKTHUKe 00yCJIOBJIEHA JOMUHUPOBAHNEM B HAJIOTOBBIX
OTHOIIIEHMAX IIyOJIMIHOI0 MHTEpeca HaJl YaCTHBIM. deM ke 00yCcIIoBIeHa CJI0-
SKUBIIASCSA CUTY AL

Bormpoc aror mempocroii. Jleso B TOM, UTO IIOHATHE «3JIOYIIOTpPeOJIeHME
IPaBOM», CO3BYYHOE MOHSTHIO «HEI0OPOCOBECTHOCTEY, COLEPKUT, KaK II0JIa-
raet JI. B. Bunauniikwnii, B cpepe HAIJIOr000JIOKEHUS IBA THAIIA HEZJ00POCOBECT-
HBIX JEWCTBUM: 3JI0yImoTpedieHus: CyObeKTUBHLIMY IIPABAMU B HAPYIIIEHHUE
HOPM HAJIOTOBOIO IIPaBa, 4 TAKMKe COOCTBEHHO CyOheKTHBHLIMI HAJIOTOBBIMU
npaBamm’.

IlepBoIit THII HEOOOPOCOBECTHRIX NEMNCTBUM KACAETCS HAJIOTOILIATE IBIII-
KOB, a BTOPOH — TOJIBKO HAJIOTOBBIX OPTAHOB, IIOTOMY YTO MMEHHO 9TOT HAJIO-
TOBBIM OpraH MOKET JeHMCTBOBATE B IIpeaesiaX HAJIONOBOI0 3aKOHOIATeIbCTRA.
Kpome Toro, Takme neiicTBUSA MOKHO HAIIPABUTHL HA JOCTHKEHNE MHBIX IIe-
JIei.

BoamoskHocTs HasI0r0BOrO OpraHa 3J0ymoTpPeOUTh CBOMMU IIpaBaAMU IIPH-
auan u Koucrurynmonnsiit Cyn P®?2, ormerus, UTo He IIPU3HAIOTCS IIPABO-
MEPHBLIMU:

— IIPEeBBIIIaeMBbIe HAJOTOBBIMU OpraHaMu (JOJIKHOCTHBIMU JIMIIAME) TI0JI-
HOMOUYMS IPU IIPOBEIESHNN HAJIOTOBOI'0 KOHTPOJIS;

— IeMCTBHUS HAJIOTOBBIX OPTaHOB, IPH KOTOPHIX MX JOJIKHOCTHBIE JIMIIA
VUUTHIBAIOT II€JIW ¥ MOTHBEI, IIPOTHBOpeYAIlre IeMCTBYIOIIEMY IIPaBOIIO-
PAIIKY;

— HCIOJIb30BaHME ITOJHOMOYMH BOIIPEKH 3aKOHHOHN IIeJIH M OXpaHsIeMbIM
mpaBaM M MHTepecaM TpaskIaH, OpraHu3allnil, rocyJapcTBa 1 o0IecTsa.

Taxum obpasom, corsiacuo Ilocranosinenmno KC PO, mcronbsoBanue
HaJIOTOBBIM OPTaHOM CBOUX ITOJITHOMOYHUI C IIeJbI0, IPOTUBOPEYAaIleil ycra-

! Cm.: Bunnuuyrxuii J[. B. IlpuHimn 106p0COBECTHOCTH U 3JI0YIIOTPEOIEH e ITPpaBOM
B cpepe mastoroobsioxkenwns // IIpaso u akomomura. 2003. Ne 1. C. 16.

2 [lo meny o mpoBepKe KOHCTATYITMOHHOCTH OT/IEJIBHBIX ITOJIOKEHUM YaCTH BTOPOM
crateu 89 Hamorosoro kogexca Poceniickoit @enepaliiu B CBSI3H C $KAJI00aMU IPAKIAH
A. JI. Eroposa u H. B. Uyesa : mocrauosiienrie KC P® ot 16 mrossa 2004 r. No 14-11 //
Co0p. sarkonogarenncrBa Poc. ®emeparmum. 2004. No 30.
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HOBJIEHHOMY 3aKOHOM IIPaBOMOPSIKY, CJeIyeT IpHU3HaBaTh HeIIpaBOMeEp-
HBIMH.

Ilousrus «3mo0yoTpedeHre TPaBOM» U «3JI0YIOTPEOIeHUS BJIACTHIO» He
CUHOHHUMBI, XOTsI BTOPO€ 00YCJIOBJIEHO IIEPBBLIM. 3JI0YIOTPEOIeHNE BJIACTHIO —
M3HAYAJIBHO HE3aKOHHOE JIeHMCTBHE, HapylIaiollee 3aK0H, a 3JI0yIoTpedIeHne
IIpaBOM, XOTsI ¥ O3HAYAET IOBeIeHNe CyObeKTa B IIpeaesiax 3aKoHa, OJTHAKO C
11eJIBI0, OTJIMYHOM OT 3aKOHHOM.

Wurepecua u Toura spenus A. V1. MypaHoBa, mojarasinero, 4ro «3JI0yIo-
TpebeHne IpaBoM» — omHa u3 opM «obxoma saxoua»®. C mamHON mosuIen
TpyaHO coryiacutbest. Ho ecoim «o00xo0/1 3akoHAa» 03HAYAET BBIXOM 34 IIPEIeJIbl
IPeIOCTABJIEHHBIX IPABOMOYNI, CJIeN0BATEIbHO, IIOHATHA «00X0 3aKOHA» 1
«He3aKOHHBIE eHCTBUSI» MOYKHO OTOKIECTBUTD.

Yro ke KacaeTcs IMOHSATHS «3JIOYIOTPEOJIeHUS IIPaBOM», TO €ro CyObheK-
THUBHAS CTOPOHA IPOSBJISIETCA B OTCYTCTBUU PEAJIbHOM M 3aKOHHOH IIeJIN B
COBEPIIEHNN TeX NI UHBIX meticTBuil. [Ipm aToM oTcyTCTBME TAKOM 1€ CBHU-
JIeTeJIbCTBYET O HeJ00pPOCOBECTHOCTH BJIACTHOIO CYOBEKTAa, OCO3HAIOIIEro He-
3aKOHHOCTH CBOEH IIeJIM, HO HAaMEPEHHO IPeIIIPUHUMAIIIETr0 BCe JOCTYIIHbIE
3aKOHHBIE IeMCTBUA JJIA JOCTUIKEHUS IIOCTABJIEHHO IeJIHU.

ITockonpky 3710ymOTPEOI€HNS HAJIONOBBIX OPraHOB CBOMMIE IIPABAMM 00-
IIEeU3BECTHBI, OTMETUM, UYTO OHU, JeHCTBYS B KaUeCTBE TOCYIapCTBEHHBIX CJIY-
SKATIUX B IIEJISAX OCYIIIECTBJICHUS HAJIOI0BOI0  IMIHUCTPUPOBAHUS, 0018 a10T
MyOJIUMYIHBIMY IIpaBaMu 1 00si3aHHOCTsIMU. [10aTOMY ITOTEHITATbHAS BO3MOIK-
HOCTB 3JIOYIIOTPeOJIEHUsT HAJIONOBBIX OPraHOB CBOMMU IIPABAMM MOYKET OBITH
00ycI0BJIeHA HEI00POCOBECTHOCTHIO M HEeHAIJIEKAIIUM HUCIOJIHEHNEeM JO0JIMK-
HOCTHBIM JIMIIOM HAaJIOTOBOT'O OpTaHa CBOEH (PyHKIIMOHAJILHON 00S3aHHOCTIH.
Ilo mercim M. B. KopHayxoBa, 0cO0€HHOCTH HAJIOTOBBIX ITPABOOTHOIIEHUH
00yCJIOBJIEHA «TECHBIM IIePeIlJIeTeHHeM IIyOJIMYHOr0 M YaCTHOIO HHTEPECOBN:,

3moynorpebiieHre IpaBOM CO CTOPOHBI HAJOTOBLIX OPTAHOB OTUYETJIHBO
IPOCJIEIKMBAETCS Uepe3 pPeain3arnuio UMH (PYHKIIMN HaJIOTOBOTO KOHTPOJISI,
IIO3BOJIAIOIIEH JOCTUYL PeabHOM e 1N HAJIOTOBOM CHCTEMEI — COOp HAaJIOTOB.

HaJtoroBsiit KOHTPOJIb TOJIXKHOCTHBIX JIUIT HAJIOTOBBIX OPT'aHOB B IIpeaesiax
CBOEM KOMITeTeHITUH (HaJI0TOBbIe IIPOBEPKH, 00BICHEHUS HAJIOTOILIATEIbIITN-
KOB, HAJIOTOBBIX areHTOB U ILJIATEJBIITUKOB cOOpa, IPOBEPKU yUeTa U OTYeT-
HOCTH, OCMOTP ITOMEIeHUN U TePPUTOPUI, HUCIIOIb3YEMBIX IJIS MU3BJICUEHU
moxona (IpuOBLIM), a Takke apyrue dopmel, npeaycMmorpenasie HK PD), k
CJIOBY CKa3aTh, BECbMA IIIHUPOKUM, IIPK dTOM He SIBJISETCS HCIIEPIILIBAIOIIVIM.

B HK P® dopmbr Ha10r0BOro KOHTPOJIS MOKHO PA3/IeJINTh Ha «IIACCUBHBIE»
U «akTuBHBIE». [laccMBHBIMU MpPU3HAKIOTCS TaKHe ero (POpMbI, KaK y4eT Ha-
JIOTOILJIATEJIBIIUKOB, UX 00S3aHHOCTD IIPEICTABJIATH HAJIOTOBYI0 OTYETHOCTD,
JIeKJIapaliuy, KOMIIWJIAINSA CBeJeHUI 0 HaJloromiatesbiruke. Jyisa namuoin
dopmBI XapakTepHA HEKasa 00e3JIMYeHHOCTh, 03HAYAIIAsA, YTO BCE HAJIOTO-

3 Mypanos A. H. TIpobiema «06xoa 3aK0HA» B MATEPUATHHOM W KOJIJIU3UOHHOM
mpase: aBToped. Juc. ... KaHI. opua. Hayk. M., 1999.

4 Kopnayxoe M. B. Hemo6pocoBeCTHOCTh HAJIOTOILIATEJIBIAKA KAK CyIe0Hasd JTOK-
tpuHa. Kocrpoma, 2006.
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IJTATeJIbIIUKN 00sI3aHEI BCTABATh HA HAJIOTOBEIM yYeT, IIPeICTaBIATh JeKJIa-
paluu, UHble CBEIeHUS COTJIACHO HAJIONOBOMY 3aKOHOIATEJIBCTBY.

K axruBHOII hopme HAJIOTOBOrO KOHTPOJIS OTHOCSTCS HEIOCPeICTBEHHO
KOHTPOJIbHBIE (DYHKITMH HAJIOTOBOTO OPTaHa, TaKye KaK HAJOTOBBIE ITIPOBEPKU
B KaMepaJIbHOM MJIN BBIE3THOM (hopMe, MCTpeboBaHNE OT HAJIOTOILIATEIBIITUKA
00BSICHEHU, JOKYMEHTOB, OCMOTD TEPPUTOPUH U TIOMEIIEHHU I HAJTOTOILIATEeITh-
IIMKA, OTIPOC CBUIETE e, 0pOpPMIIEHYE PE3YIbTATOR IIPOBEPOK, B TOM YHCJIIE C
PUBJIEYEHUEM HAJIOTOILIATE/IBIMUKA K HAJIOTOBOM OTBETCTBEHHOCTH U IIP.

3itoymroTpebJieHnsT HAJOTOBBIX OPTaHOB YAIIe BCEro IIPOSBJISIOTCS B pOp-
Me «aKTUBHOTO» HAJIOTOBOTO KOHTPOJIS.

Kax u mouemy B HaAJIOroBOM IIpaBe BO3HUKJIO TAKOe SBJIEHUE, KAK 3JI0-
yIIOTpeOJIeHINE HAJIOTOBEIM OPIaHOM CBOMMU IIpaBaMu?

Kax cBumerenbcTByeT mpakTHUKA, IPUIHH, 00YCJIIOBUBIINX 9TO SBJICHUE,
OBLIIO HEMAJIO.

[lepBast 3 HUX — dKOHOMMYECKas1, 00yCJIOBJIEHHASI CHCTEMOM HAJIOTOB U
cOOpOB, KAaK CTAOMJILHBIN WCTOYHUEK ITOTIOJTHEHUS OM0JPKeTa — OHA W3 BasK-
Helmmx B puHaHcoBoi cucteme Poccnu. K coskasienuio, criocoOsr u cpenicTea,
C TIOMOIIBI0 KOTOPBIX HAJIOTOBBIM OPTAaHAM Y/IaeTCsl JOCTUYD IOJIOMKUTETHHO-
T0 pe3yJibTaTa, HapyIIalnT OXpaHseMble 3aKOHOM IpaBa M WHTEPECH HAJIOTO-
IJIATEJIHIIUKOB.

IIpobnema ata B HeMAas0# cTelleHU O0YCJIOBJIEHA TAK:Ke M HECOBEPIIEeH-
CTBOM 3aKOHA, U HECOBEPIITEHCTBOM IOPUINIECKON TEXHUKH, CBOMCTBEHHBIMU,
pasyMmeercsi, He TOJIBKO HAJIOTOBOMY IpaBy Poccru,  HecoBepIIeHCTBOM ajl-
MUHHCTPATUBHOIO KOHTPOJIS B CHCTEMe HAJIOTOBBIX OPTaHOB, HECMOTPS HA TO,
YTO B HEKOTOPBIX TEPPHUTOPUATIBHBIX HHCIIEKIIUSIX TPYIATCS THICSIYIN COTPY.I-
HUKOB. OTHAKO ¢ yY€TOM OTPOMHOTO YHCJIa PA3JIMYHBIX CTPYKTYP HAJIOMOBBIE
OpraHbl He BCerja CII0OCOOHBI KOHTPOJIMPOBATDH JIEMCTBUS CBOUX COTPYIHU-
KOB — MHCIIEKTOPOB, PYKOBOAUTEEl BBIe3JHOU HAJIOTOBOU IIPOBEPKH, TPYTUX
CITEITMAJIHCTOR, TAKIKe HAJIeJIEHHBIX HEMaJIBIMU ToJTHOMOounsiMu. Kpome Toro,
BCE ellle He yCTpaHeHa SBHAS HeCOTJIACOBAHHOCTH PA3JIMYHBIX CTPYKTYP Tep-
PUTOPUAJIBHBIX HAJIOTOBBIX oprauoB, a Takxke OHC Poccun u gaske Munmc-
TepcrBa puHamcos PO.

K coskasienmio, HeraTUBHO CKA3bIBAETCS M OTCYTCTBHE pabovero MexaHus-
Ma «IOOIIPEeHUN W HaKa3aHWU» JOJIKHOCTHBIX JIMI] HAJIOTOBBIX OPTaHOB, KO-
TOPBIE 3aYACTYIO0 B IIPOIIECCe HAJIOMOBOIO KOHTPOJISI B HEMAJIOM CTEeIeHH 3JI0-
YIIOTPEOJIAIOT IIPEIOCTABIEHHBIME UM IIPABAMHU.

JloMmuHMpOBaHMEe B CyIeOHOIN IIpAKTHUKE IIyOJIMUYHOr0 MHTEpeca Hal Jac-
THBIM TaKyKe CKa3bIBAeTCsI HeraTHBHO, IIOTOMY YTO JIEeUCTBYIOIIAS CyneOHas
IPaBOIPUMEHUTEIbHAS IPAKTUKA B BOIIPOCE JTOKA3BIBAHUS 000CHOBAHHOCTH
WU HeoOOCHOBAHHOCTH JeMCTBUU HAJOTOBOTO OpraHa 3avYacTyi 3aHUMAaeT
MO3UTTHI0 TIocJeqHero. [lpu aToM HAJIOTOILIATENBIIUEK, IIBITASICh PU3HATH
pelileHue HeaelCTBUTEIbHBIM, TOJKeH 3aHUMATh AKTUBHYIO ITIO3UITHIO B IPO-
1ecce 1 coOOMpAaTh OMPABIIBIBAIOIINE IOKA3aTeIBCTBA, UYTO Heserko. CoryracHo
ct. 93 KI' PO mmenno HAJIOrOBBINA Oprad 00s3aH 00OCHOBBIBATH HEOOXOMIH-
MOCTBb UCTPeOOBAHUS JOKYMEHTOB.
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Kpowme Toro, Hesib3st 3a0BIBATD, UTO KOHCTUTYIIHOHHBIH ITPUHITATI ITPE3yMII-
U HeBUHOBHOCTH® oTpaskeH Taksxe u B HK P®. U Bce-taxu, Hecmorpst Ha
3JIOyIIOTPEOJIEH!sT HAJIOTOBBIX OPraHOB IIpaBaMU, IPOOJIEMY 9Ty HAI0 PeIll-
TeJIbHO MOJIEePHU3UPOBATD, IIPUYEM YeM CKOpee, TeM JIydIIle.

ITo mbiciim M. A. PoBHHCKOr0, B pOCCHICKOM HAJIOIOBOM IIpaBe JOKTPUHA,
HaIIpaBJIeHHAsd Ha 00pb0y C HAJOTOBBIMU IPECTYILICHHSIMMU, TAK W HEe CJIO-
SKUJIach, 110 KpaliHell Mepe, He IIPeBpaTUjIach B CAMOCTOATEIbHBI MHCTUTYT
HAaJIOrOBOTO IIpaBa’.

B macroammit MOMeHT B OTE€UECTBEHHON M 3apyOe:KHOMN IIpaBOIIPUMEHI-
TeJIBHOM IIPaKTHEE BOIIPOC O CYIIHOCTH M (popMax 3JI0YHOTPeOIeHMI mpaBa-
MU HAJIOTOILIATEJIBIINKA OCTAETCS II0-IpeskHeMy akTyaJ bHbIM. Heobxomumo
KaK TeOPEeTUIECKU OCMBIC/IUTE JaHHBIN (PeHOMEH, TaAK 1 IPOTUBOIEHCTBOBATD
3JI0ymoTpebiieHnio mpaBoM Ha npakTuke. CorsiacHo oOIEIPUHATHIM BO33pe-
HUSM BCE CIIOCOOBI YMEHBIIIEHNA HAJIOMOBLIX IIATEKEM YCIOBHO MOYKHO IIOJI-
pas3IesnuTh Ha JBe KAaTeropHu: YKJIOHEHWE OT YILIAThI HAJIONOB 1 HAJIOIOBAS
OIITUMU3AITHA.

K mepBoit kaTeropum OTHOCATCS CIIOCOOBI, ITPU KOTOPBIX 9KOHOMUYECKHI
o(pperT B Buae CHMKEHMS HAJIOTOBBLIX ILIATEMKEHN JOCTHUraeTcs IeMCTBUAMHU,
IPSIMO HAPYIIAIIMMI HOPMBI 3aKOHOJATEILCTBA 0 HAJIOTaX U c0opax, B TOM
qHcJIe IIyTeM 3JI0YIOTPEeOIeHUS IIPABOM.

Croco0bl, OTHECEHHBIE KO BTOPOM KATeropuu, O0beIWHSeT OIUH OOIIMI
IPU3HAK — MUHHMU3AIINA HAJOMOBHIX ILJIATEKEHN OCyIecTBIIsAeTca 06e3 Hapy-
IIeHUS HOPM 3aKOHOJATeJIbCTBA 0 HAJorax U cOopax.

B oaroit cBsi3m mpemcraBiisierca HEOOXOAMMBIM OTMETUTH TECHYIO B3au-
MOCBSI3b HOPM HAJIOTOBOT'O M TPaKIAHCKOIO 3aKOHOZATEJIhCTBA. B IepByI0
ouepenb HEOOXOMUMO TAKKe BBIIEJIUTh HHCTHUTYT JOr0BOPA, IIOCPEICTBOM
KOTOPOI0 ¥ O(pOPMIIAETCSI OOJIBIIIMHCTBO BCEX COBEPIIAEMBIX XO03SMCTBEHHBIX
omeparmii. Hepenxo equHCTBEHHOI 11€JIBI0 UCIIOJIb30BAHMA I'PAYKIAHCKO-IIPA-
BOBBIX CPEJICTB («1eJ10BasI 11eJIb») CTAHOBUTCS HAJIONOBAS BBITOJIA.

IIpu aTom 1mIpobseMa B TOM, UTO CAM TEPMHH «3JIOYIOTPEOIeHHE IIPABOM»
B HAJIOTOBOM 3aKOHOIATEJbCTBE OTCyTCTBYeT. Jlammoe moHsTHE 0003HAYEHO
TOJIBKO B TPasKIaHCKOM 3aKkoHomaTe sibetBe Poccutickoit Memepariuu.

Corsacuo cr. 10 I'K PO «He moryckaoTess oCyIIeCTBICHNE I'PAKIAHCKIX
IIPAaB UCKJIIYUTEJILHO ¢ HaMepEeHneM IIPUYNHUTE Bpe APYTOMY JIUILY, IeHMCT-
BUSA B 00XOJ 3aKOHA C IIPOTHUBOIIPABHON IIEJIHI0, 4 TAKIKe MHOE 3aBeIOMO He-
I0OPOCOBECTHOE OCYIIECTBJICHIE IPAMKIAHCKUX IIPaB (3JI0yIIoTpedIeHne mpa-
BOM)M'.

DeHOMEH 3JI0yIIOTPEOJIEHNS IIPABOM B HAJIONOBBEIX OTHOIIEHUSIX TAKIKE
000CTpeH pas3IMUYreM TOYEK 3PEHHS IO BOIPOCY O KOHCTUTYLIMOHHBIX IIpe-
JleJiaX CBOOOIBI 9KOHOMHYECKOH IeATEeIHbHOCTH B IIPOIIECCE OCYIIECTBJICHUS

5 Crarba 49 Koucruryruu PO.

6 Cm.: Posunckuti M. A. Tlpemesnl JOmycTHMOT0 HAJIONOBOTO ITaHupoBauus. Kcro-
pus u akryanabHble TeHaeHinn // MockoBekuit 1opuct. 2013. Ne 2 (9). Asr. C. 32.

"Yactp nmepsas 'K PO ot 30 mHosa0ps 1994 r. No 51-®3 // Cobp. 3aKoHOIaTEIBCTBA
Poc. ®epeparmu. 1994. Neo 32. Cr. 3301.
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HPeaIpUHUMATEIBCKON NesTeJIbHOCTH U O CBSI3aHHBIX C Hel mperesax Ha-
JIOTOBOM OIITHMM3AINH. 3aKOHHAS OINTHUMU3AIINA HAJOTOBBIX ILJIATEKEeMN, 110
CyTH, 03HAYAET MPSIMYI0 Peau3alluio IIPUHITAIIA CBOOOIBI d9KOHOMUYECKOMN
IesaTeJIbHOCTH, rapaHTupoBaHHyio cr. 34 Komcrurymmm Poccmiickoit @eme-
parmm®.

B oroit cBs13m mpecraBisgercss HeoOXOMUMBIM B 3aKOHOIATEIHCTBE O Ha-
Jorax U cOopax 3aKpenuTb IOPUIUYECKOe OIpeleseHre MOHATHUS «3JI0YIIO-
TpebJIeHre IIPAaBOM B HAJIOMOBLIX IIPAaBOOTHOIIIEHUsx». Ha 9T0 06cTOSTEIHCTBO
TaKKe KOCBeHHO YKa3blBaloT OCHOBHBIE HAIIPABJIEHUS HAJIONOBOM ITOJIUTHKN
Poccuiickoit @eneparium: «B comuBIIIXCA YCIOBUAX TOJIZKHBI OBITH 3aKOHO-
IaTeJbHO 3aKpelieHbl MHCTPYMEHTHI IPOTHUBOIEHMCTBHUS 3JI0YIIOTPEOJIeHUIO
HOPMAaMU 3aKOHOJATEJIbCTBA B IEJIAX MUHUMU3AIINN HAJIOTOBY.

IIpencrasnserca nenecoodopasusiM B8 HK PO ycranosuThs HOpMY, MaKcu-
MaJILHO PACKPBIBAIOIILYIO BEIIIIEYKAa3aHHOE IIOHATHE, a TAKIKE [IePEUYNCINTD BCe
BO3MOSKHBIE CITOCOOBI 3JI0YIIOTPEOJIEHUS IIPABOM, B TOM YHCJIE OIPEIeIUTh 3a-
KOHOJATEJIBHO IIOHATHE «HAJIOTOBAasA OIITUMu3anus». M, mocKoIbKy B 3aKoHAX
HEBO3MOYKHO IIPEIyCMOTPETHh BCE BO3MOYKHBIE HAPYIIEHM!, CJIeI0BATEJIBLHO,
HaJIMYKEe B 3aKOHOIATEJILCTBE M apOUTPAKHON IMpPaKTHUKe HEeOIpeIesIeHHBIX
¥ OIIEHOYHBIX ITOHATHUH MPEICTABJIAETCS HOPMAJIbHBIM SIBJIEHUEM IIPaBOBOL
cucrembl. [t mipeomosteHus mpobesioB B IIpaBe YacTO MCIOJIb3YIOTCS II03HU-
MY, BEIPAOOTAHHBIE CYIe0H0-apOUTPAKHOM IpakTuKoit. VX mepMaHeHTHOe
HCITOJIb30BAHNE HEe MOKEeT OBITh HaHalleel, OJHAKO OllepaTHUBHAsS JIMKBUIA-
LM IPABOBBIX IIPOOEJIOB OCTATOYHO 3(pheKTHBHA.

Ilpu amanmse poccUiiCKON apOUTPAKHON HPAKTHUKH B IIEPBYI0 O4Yepeb
cienyer BeIeuTh 3HakoBoe [locranosiienue [lnenyma Beicirero Apburpask-
Horo Cyma Poccutickoit @enepariuu ot 12 orrsiopss 2006 r. Ne 53 «O6 orerke
apOUTPaKHBIMU CyJaMu 000CHOBAHHOCTH TIOJIYUYEHUS HaJIOTOILIATEIbIITUKA-
MM HAJIOTOBOM BEHITOOED (masiee — IlocTanoBienmue).

B mammom axrTe cyn Tak OmpenesHJ KaTeropHio «HAJIONOBasl BBITOa»:
«ITox HaI0roBOM BHIFOAOM 1A IIeJIel HACTOAIIEr0 IOCTAHOBJICHUA [IOHIMAET-
¢ yMeHbIIIeHre pa3Mepa HaJ0TOBOI 00S3aHHOCTH BCJIEACTBHE, B YaCTHOCTH,
YMEHBIIIEHUS HAJOTOBOM 0a3bl, MOJIyUeHUsI HAJOTOBOI'0 BBIUETA, HAJIOTOBOM
JIBTOTHI, IPUMeHeHus 00Jiee HU3KOM HAJIOTOBOM CTABKHU, & TaAKKe II0JIyIeHUe
IpaBa Ha BO3BpAT (3aveT) WJIM BO3MeIleHe HaJjora us Ooxera»’.

Jlanmoe ompeesieHre HAJOTOBOIM BBITOIBI MOYKHO HCIIOJIB30BATH TAKIKe
Ipy BEIPAOOTKE IMOHSTHS «HAJOToBasA onTuMmuaaius». B Hacroamem Ilocra-
HOBJIEHUHM HEOOXOOMMO TaK/Ke 3aKPeNUTb HAWBAKHEHIIne KPUTEPUHU, BBI-
paboraHHBIE CyIe0HO-apOUTPAKHON IIPAKTUKOM, TAKHEe KaK <IIPOSIBJICHUE
HAJIOTOILIATEJIBIITUKOM JTOJIKHOM OCMOTPUTEIBHOCTH U OCTOPOKHOCTI 1 «HA-
JINYHe JIeJI0OBOH 1esim». KpoMe Toro, 3aMeTrM, 4To BBIIIIEYKa3aHHOE II0CTAHOB-
JIeHWe — IIPaKTUYEeCKU eITMHCTBEHHBIN MHCTPYMEHT, B TOM MJIM MHOM Mepe Xa-

8 Korcruryrusa PO (mprHaTa Ha BceHapoHOM roJiocoBaHuu 12 mexabpsa 1993 r.) //
Poc. razera. 1993. 25 nex.

9 00 oreHKe apOUTPaKHBIMU CyJaMU OOOCHOBAHHOCTH IIOJIYYEHUS HAJIOTOILIA-
TEJIBIIIUKOM HAJIOTOBOM BHITOAEI : mmoctaHoBseHue Ilienmyma BAC PO or 12 okrsabpsa
2006 r. No 53 // Bectanx BAC P®. 2006. No 12.
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PaKTepPU3YIOIINH 3JI0yIOTPeOIeHe IIPABOM B HAJIOTOBBIX IIPABOOTHOIIEHIAX
(Hasmmyme HeoOOCHOBAHHOM HAJIONOBOM BBITOMIBI M T.JI.), T.€. IIPUMEPHBIHA CITH-
COK IIPU3HAKOB HEHAIJIEKAIIEr0 II0BEIeHMS HAJIOIOILIATEJILIINKA 3aKperl-
JIeH UMEHHO B HeM.

Wrax, cornacuo 1. 10 IToctanoBienns cam 1mo cede paxkT HAPYIIEHMUSI KOH-
TPAreHTOM HAJIOTOIIJIATEIBIINKA CBOMX HAJOTOBLIX 00A3aHHOCTEHM He 03Hava-
eT IOJIyUYeHNe HAJIOTOILIATEJILIIMKOM HeO0OOCHOBAHHOM HAJIOTOBOM BBITOIIEI.
OmHakro ecay HaJIOTOBBIM OPTraH JOKAMKeT, YTO HAJIOTOILIATE/BIINE JTeHCTBO-
BaJI 0e3 MOJIKHOM OCMOTPHUTEIBHOCTH 1 OCTOPOKHOCTH 1 €My OBLIO M3BECTHO
0 HApPYIIEeHUAX, JOMYIIEeHHBIX KOHTPAT€HTOM, HaJI0r0Bas BHIT0Ia MOKET ObITh
Ipu3HaHA HeoOOCHOBAHHOM, IIPUYEM ee II0JIyUeHNe He MOKET OBITH CAMOCTO-
SITEJILHOM JeJI0OBOM I1esibi0. PasyMHbIE 3KOHOMUYECKHE WMJIM WHbIE ITPUIHHBI
(memoBBIE IIedM) B JEeHMCTBUSAX HAJOTOILIATEIBIIHKA CYI YCTAHABJIHBAET C
YUYETOM OIIEHKN 00CTOATEJIbCTB, CBUAETEIHCTBYIOIIUX O €r0 HAMEPEeHUAX II0-
JIYYUTh 9KOHOMUYECKHUH a(p(peKT B pe3yapTaTe peaibHON Ipe IIpuHIMATEIb-
CKOH MJIM WHOU 3KOHOMUYECKOHN nedaTeJIbHOCTH P,

ITocranosnenue [lnemyma BAC P® ot 12 orrsa6ps 2006 r. Ne 54 umeer mo-
HACTOAIIEMY (pyHIaMeHTaJIbHOe 3HAUEeHNe, IIPEKIe BCero, IJId apOuTPaskHOM
OPaKTUKHA. YiKe II0C/Ie IPUHATHS JAHHOI0 aKTa IIOSIBHUJICS OOJIBLIIION MACCHB
cymebubix pemenuit (mopsagxa 50 000 mesr), BEIHECEHHBIX II0 CIIOPaM C HAJIO-
TOILTATEIBIITHKAMH.

BameTum, 4TO B HAJIOTOBOM IIpaBe 3aKpeIlIeH IIPUHITUII JOOPOCOBECTHOCTH
HaJIOTOILIaTebINNKA. JINII0, IpuBIeKaeMoe K OTBETCTBEHHOCTH, He 00s3aHO
JIOKA3bIBATH CBOI0 HEBMHOBHOCTH B COBEPIIEHHN HAJIOTOBOI'O IIpaBOHApPYIIIE-
uus. Hamporus, 00s3aHHOCTD TOKA3LIBAHUS 00CTOSITEIBCTB, CBUAETEIILCTBY-
OIUX 0 paKTe HAJOTOBOI'O IIPABOHAPYIIEHUS W BUHOBHOCTU JIMIIA B €r0 CO-
BepIIeHNH, BO3JIaraeTcs Ha HAJIOTOBBIE OPTaHbl, a HEeyCTPAHNMBbIE COMHEHMS
B BUHOBHOCTH JINIIA, IPUBJIEKAEMOI'0 K OTBETCTBEHHOCTH, TOJKYIOTCS B II0JIb-
3y aroro juiatl.

Kpome Toro, Bce HeycTpaHMMbIE COMHEHUS, IPOTUBOPEYNS ¥ HESICHOCTH
AKTOB 3aKOHOIATEJBCTBA O HAJIOTaX M cOOpax TOJKYIOTCS B IIOJIB3Yy HAaJIOTO-
mIaTeabInuKa (IIaTe IBLIKa cO0poB)!2,

Koucrurynmonnsiit Cyx PO raksxe ykasas, 4To B cpepe HAJIOMOBBIX OTHO-
IIEHUN JeHCTBYeT MPe3yMIIINsS J00POCOBECTHOCTH HAJIOIOILIATEIBLITUKOB S,
B cBoux mocnenyomux akrax KC PO, passuB moHaTHs «100pocoBECTHOCTE U
«HEeI00POCOBECTHOCTLY HAJIOTOILIATEIbIINKA, YKA3aJl, YTO HeJ00pOCOBECTHRIM
CUMTAETCS HAaJIOTOILIATEIbINEK, KOTOPHIH C IIOMOIIBIO UCIIOIb3yEeMbIX B Ipask-

1006 oreHKe apOUTPAKHBIMU CyJaMU OOOCHOBAHHOCTU TOJIYYEHUS HAJIOTOILIA-
TEJIBIITUKOM HAJIOTOBOM BHITOIHI : mocraHoBiaeHue [linemyma BAC PO or 12 okrsabps
2006 . No 53 // Becranx BAC P®. 2006. No 12.

11Cr. 108, 4. 1 HK P® or 31 mronsa 1998 r. Ne 146-D3 // Cobp. 3akoHOgATEILCTBA
Poc. ®epeparmu. 2000. Ne 32. Cr. 3340.

12Cr. 7,4. 1 HK PO or 31 uromna 1998 r. Ne 146-D3 // Cobp. sakonogarenscrsa Poc.
®Oepeparmu. 2000. Ne 32. Ct. 3340.

13 Onupenenenue KC PO or 25 uona 2001 r. Ne 138-0 // Cobp. 3akoHOgaTEILCTBA
Poc. ®epeparmu. 2001. Ne 32. Cr. 3410.
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JIAQHCKO-IIPABOBEIX OTHOIIEHUSIX HHCTPYMEHTOB CO3JIAeT CXeMy He3aKOHHOI'0
oboTraIleHns 3a cueT OIIKETHBIX CPeICTB .

ABaM3UPyA CIIOMKUBIINYIOCA CyIeOHO-apOUTPAKHYIO IIPAKTAKY B cdepe
3moynoTpebiieHns mpaBoM B popMe MOJIyUeHNsT He0OOCHOBAHHONM HAJIOTOBOM
BBITOJTBI, OTMETHM, YTO YCTAHOBJIEHHE CAMOT0 (PAKTA IIOJyYEeHUS HEeoOOCHO-
BAHHON HAJIOOBOM BBITOJBI Yallle BCEro 00YCJIOBJIEHO MMEHHO apryMeHTOM
«IIOCTPOEHUST (PUMHAHCOBO-X03AMCTBEHHON JIeTeIbHOCTA HA OCHOBE 3aKJIIOUe-
HUS JIOTOBOPOB C IEIIOYKON KOHTPAreHTOB 0e3 HAJIUYUs JeJI0BOH IIeJIn» U, KaK
MPAaBUJIO, «HEPEAJbHOCTH OCYIIECTBJIEHHBIX HAJIOTMOIJIATEJIBIIUKOM XO35dM-
CTBEHHBIX OIIEPAILHID.

ApOuTpaskHas IpaKTHKA H300MJIyeT COOTBETCTBYIOIIMMHU IIPUMEpPaMH.
[IpuBeseM HeKOTOpHIE M3 HUX.

1. HastoromiaTe by mpeacTaBuiI Bce HeoOXOIUMbIe IePBUYHBIE JIOKY-
MEHTBI, ITOITBEPIKIAIOIINE IIPABO Ha II0JIyYeHre HajIorosoro serdera 1o HJI[C.
OnxHaro B Xode cyaeOHOro pasdupaTeIbCcTBaA CY[I YCTAHOBUJI, YTO OpraHK3a-
[IAU-KOHTPATEHTHI OBLIN CO3TAHBI JJISA IIOJIyYeHUsS HE3aKOHHOM ITPUOBLIN 1
YTO JEHEKHBIE CPEJCTBA, IMepedrCcJIeHHbIe Ha CYeTa OPTaHU3allui, B IAJIb-
HeHIeM O0HAJIMYHBAJIHUCH. PeaIbHOCTh X03SMCTBEHHBIX OIepaIliii MaTepH-
aJIaMu JieJia He IIOATBEePsKIeHAa, IIpeJCTaBJIeHHbIe 00IIeCTBOM IePBUYHBIE J0-
KYMEHTEHI JIJIs1 IIOATBEP:KIeHUs IIpaBa Ha II0JIyYeHre UM HAJIOIOBOI0 BhIYETa
mo HJIC comepxxat memocroBepusie ceemenns (Ilocramosnenne ®AC CKO or
2 mrostst 2013 r. o geny No A53-29653/2012).

2. OtcyrcTBHe [OKYMEHTOB, IOATBEPIKIAMIINX peaJbHOe OKas3aHue
CIIOPHBIX YCJIYT, OTPHUIAHWE IIPUYACTHOCTA K (PUHAHCOBO-XO3SIHUCTBEHHOM
JIeATEJIbHOCTH Y IIOJIIMCAHUI JOKYMEHTOB PYKOBOIUTE/ISAMH KOHTPATEHTOB
CBHUETEJILCTBYIOT O IIOJIyUeHNN Heo00CHOBAHHOM Hasorosoi Beiroas! (ITocra-
Hosirerre ®AC BCO or 20 mrous 2013 r. 1o mesry No A58-4737/12).

3. Tak kKak TexHUYECKasa JOKYMEHTAIINI Ha 00BEKT He IIpeacTaBjIeHa, OT-
CYTCTBYIOT JOKYMEHTEI, IT0ATBEPIKIAIOIINE TPAHCIIOPTHEIE PACXO/IEI, a CYOIIO -
PAOUNE PaKTUYECKH U3-3a OTCYTCTBUSA TPYIOBBIX M MaTePHUAJIbHBIX PECYPCOB,
HEe00X0IMMOr0 UMYIIECTBA, a TAKKE TPAHCIIOPTHEBIX CPECTB He MMEJI BO3MOK-
HOCTH BBIIIOJIHUTH CTPOUTEIbHBIE PAOOTHI, CyJ 000CHOBAHHO IIPUIIE]I K BBIBO-
Iy O BBIIIOJIHEHWH CIIOPHBIX Pa00T CAMHM HAJIOTOILIATEIBIMKOM 1 CO3TAHNN
pHKTHBHOTO IOKYMEHTO000POTA IJIS IIOJyYEeHMsS HEe3aKOHHON BO3MOKHOCTH
ydera pacXoJi0B C IeJIbI0 CHUKEHUS HAJIOI0OBOM 0a3bl 110 HAJIOTY Ha IPUOBLIHL
u nosydenns HayoroBbeix BbrueroB 1o HJIC (Ilocranosiienme @AC IO or
8 mrostst 2013 r. No 003-2636/2013 110 ey Ne A73-6910/2011).

OHAKO II0 BTOPOMY KPUTEPHIO — (IIPOSIBJIEHHE JTOJIKHON 0CMOTPUTEIBHOC-
TH ¥ OCTOPOKHOCTH IIPH BHIOOPE KOHTPAreHTa» — apOUTpakHAS IIPAKTUKA BECh-
Ma HEeOJHOPOIHA, B TOM YHCJIe U IIOTOMY, YTO JAHHBIM KPUTEePUi, OyIydn o1ie-
HOYHBIM, YCTAHABINBAETCA UCXOIS U3 PAKTHUECKUX 00CTOATEIILCTB TI0 JEJIY.

Bor xapakrepubie cyme0HBIE ITPEIleIeHTHI.

1. B xome mommrcasus JOroBOPOB U IIEPBUYHBIX JIOKYMEHTOB HAJIOTOILIA-
TEJIBIUEK JOJIKEeH He TOJIBKO IIPOBEPHUTH IIpaBociiocobrocts OOImecTra, HO U

1 Ompemesniernne KC P® or 8 ampesiss 2004 1. No 168-0 // Becruux KC P®. 2004.
No 6.
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yOeIUTHCS B JIMYHOCTH UM COOTBETCTBYIOIIMX ITOJTHOMOYUSX JIMII, IIOIIHACHIBA-
OIIUX JaHHBIE JOKYMEHTHI'.

2. Bromker He MoOMKeT IIpereplieBaTbh HEOJIATOIPHUATHBIE IIOCJIEICTBUS
BCJIEJCTBHE HEITPOSBJIEHUSI HAJIOTOILIATEBIINKOM JOJIKHOM OCMOTPUTEIb-
HOCTH IIPU BBIOOpE KoHTparenTa's.

3. JlokymeHTHI IIpe/cTaBJIeHHbIe OT MMEHH O0IIlecTBa, HeIOCTOBEPHBI, TAK
KaK KOHTPAareHT peaJIbHOM JIeATeJIbHOCTY He BeeT, HMeeT BCce IIPU3HAKU (pup-
MBI-OJHOJHEBKHU. ['eHepaIbHbIN JUpeKTop (OH ke yYpeauTesb) OTPUIIAJ Ka-
KO0e-JIN00 CBOE YYACTHE B CO3JAHUH X03SIHUCTBEHHOI0 00IIECTBA U B IIOAIIHUCAHUN
prHaHCOBO-X03ANCTBEHHBIX TOKYMEHTOB OT ero uMmernu. Cya ykasaJi, 4To mIpu
BBIOOpE KOHTpAreHTa HeoOX0qUMO IIPOBEPUTH JIEJIOBYIO PEIyTAIHI0 1 ero ILIa-
TEKEeCIIOCOOHOCTh, YYECTh PHCK HEWCIOJHEHHS 00s3aTeIbCTB, BO3MOYKHOCTD
obecrieyeHusT UX WCIIOJIHEHUS, 4 TAKMKEe [IPOBEPUTH IIPUCYTCTBHE V JIEJIOBOTO
napTtHepa HeobxoauMbIx pecypcoB. CoorBercTBeHHO OO0IIIECTBY OBLIIO OTKA3aHO
B yUeTe Pacxof0B, YMEHbIIAKIINX HAJOrOBY0 0a3y M0 HAJIOI'Y HA IPUOBLIb, 1
B IOJIy4YeHur HaJIoroBeIX BbrueroB 1o HJ[C, Tak kak oHO He IPOSABHUIIO JOJIK-
HOI 0CMOTPUTEIBHOCTH IIPU YCTAHOBICHUN X03SIMCTBEHHBIX CBA3ei!’.

Opuaxo, kak ormeuaercss B Onpeneneranun KC PO or 16 oxkTabps 2003 r.
Neo 329-0, «HaoromIaTeJ bIIUK He HeCeT OTBETCTBEHHOCTH 34 JIEMCTBUS BCEX
OpTaHM3AINH, YYACTBYIOIINX B MHOI'OCTAIHIHOM IIPOIlecce YILJIAThI M IIepe-
YHCJIEHUS HAJIOTOB B O03KeT»!8,

Jlamuoe Onpenenenne KC PO koppecnmongupyer m. 10 Ilocramosienms
ILineryma BAC P® or 12 okxrsadpsa 2006 r. Ne 53, T.e. gaske eciu B Xoae Be-
JIEHUST XO3AUCTBEHHOM JIeATeIbHOCTH HAJIOTOIJIATEIBIMUEK 3AKJIIOUNT CIeJIKI
¢ HeI0OPOCOBECTHHIMU KOHTpAreHTaMH (B TOM YHcjIe ¢ PUPMaMM-OIHOIHEB-
KaMM), HO IIPH 9TOM HPOSIBUT HEOOXOIUMYIO JOJIKHYI OCMOTPHUTEIHHOCTD U
OCTOPOSKHOCTD IIPU BBIOOpE IeJIOBOI0 MapTHEPA U «eMy He TOJI:KHO OBLIIO ObITh
HM3BECTHO O HAPYIIIEHUAX, JOMYIIEHHbBIX er0 KOHTpareHToM» (T.e. 0TCyTCTBYeT
yMBICEJI JT0O CTOBOP MEKIY OPTAHH3aIIMsIMHE), TO B 9TOM CJIy4Yae J0OPOCOBECT-
HBIHM HAJIOTOILTATE IBIINE He JOJI3KeH HeCTH OTBETCTBEHHOCTH U IIPeTEePIIeBaTh
HeOJIarOIPUATHEIE TIOCJIEICTBUS 34 JIeHUCTBUS CBOMX HEI00POCOBECTHBIX KOHT-
PareHTOB, YTO U IIOATBEPIKIAET CIOKUBINASLCT apOUTPasKHasa IPAKTHKA.

Hasosem xapaxrepHble IIpUMeEpPHL.

1. Cyn mpuaHaJI ITO3HIIMI0 HAJIONOBOIO OPraHA O HEIPOSBJIEHUH HAJIO-
TOILIATEJIBIITUKOM JIOJIZKHOM OCMOTPUTEJIBHOCTH HerpaBoMepHo#. Hastoro-
IJIATEJILIIUE IPEeICTAaBUII BCe HEOOXOAUMBIEe JTOKYMEHTHI, IT0OATBEPIKIAIOIIIE
COBEpIIeHNe XO3SIMCTBEHHBIX ONEepAallyii: JOroBOP IIOCTABKM, TOBAPHLIE HA-
KJIagHble, cyeTa-QakTypbl. Opranusanusa-KOHTPAreHT 3aperucTpUpoBaHa B

5 TTocraunoBsiernne MAC BCO ot 28 cenrsiops 2000 r. Ne A33-399/2010.

16 TTocranosierme O®AC I10 or 20 asrycra 2010 r. No A06-7590/2009.

17 Ompenenenne BAC PO or 19 ampesst 2010 r. Ne BAC-3940/10.

18 Ompenenenne KC PO ot 16 oxTabdps 2003 r. No 329-0. JlocTyn u3 crpas.-mipaBo-
Bo#t cucrembl «KoucyssranTtlLmoc».

¥ 06 oreHKe apOUTPAKHBIMU CyJaMu OOOCHOBAHHOCTH TOJIYYE€HUS HAJIOTOILIA-
TeJIBIIMKOM HAJOTOBOM BBITOIEI | IOCTAHOBJIEHHE OT 12 oxTsabpsa 2006 r. Ne 53. IT. 10 //
Becraux BAC P®. 2006. No 12.
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EI'PIOJI B ycranoBneHHOM 3axoHOM mopsanke. QakThl HEIIpeACTABICHU Ha-
JIOTOBOH ¥ OyXTaITePCKOM OTYETHOCTH, HEIePEedNCIeHN HAJIOr0B B OIOKET
KOHTPATE€HTOM HEe MOT'YT CJIYKHUTH IMPU3HAKOM HEeI00POCOBECTHOCTH HAaJIOTO-
IJIATEJILIIUEKA M IIOATBEPKIATh IIOJIyYeHrne UM HeOOOCHOBAHHOM HAaJIOrOBOI
Boirogel. Cornacuo Omnpenestenuo KC PO or 16 oxrsabdpsa 2003 r. Ne 329-0
HAJIOTOILIATENIBIINK He HeCeT OTBEeTCTBEHHOCTL 3a mercrusa (OesmeiicTBme)
TPETHUX JIUIL 10 BHIIIOJIHEHHIO BO3JIOKEHHBIX HA HUX 00s13aHHOCTEH?,

2. Ecin mHCHEKINA OKaMKeT, YTO HaJIOrOILIATENbIIUK JIeMcTBOBaJ 0e3
JIOJIZKHON OCMOTPUTEJIBHOCTH, 3HAJ O ITOJJIOKHOCTH IIPEJICTABJIEHHBIX JIOKY-
MEHTOB ¥ O TOM, YTO KOHTPATEHT IIPEICTaBJIsIeT CO00M PUPMY-OHOITHEBKY,
eMy MOKeT OBITH OTKA3aHO B IIpUMeHeHuH Hasorosoro Bbrdera mmo HJIC, a
TaKsKe B IPU3HAHNN PACXOJIOB II0 HAJIOT'Y Ha IPHOBLIL.

3. HautoromnaTesbInuk MMOJIydnsI OT KOHTPAreHTa yuYpeauTesbHBIe U pe-
TUCTPAIIMOHHBIE JTOKYMEHTBI, a TAKKe JOKYMEHTHI, IIOATBEPIKIAIOIINE II0JI-
HOMOYHS reHepajibHoro mupexropa. Cym yues, uTo opraHU3arus IIPOsSBHIIA
IOJIZKHYI0 OCMOTPHUTEJIBHOCTh M OCTOPOYKHOCTD IIPY BEIEHWU (PHMHAHCOBO-XO-
3ANCTBEHHON HesaTeJIbHOCTI?,

4. MHCcmeKIns He IpeacTaBWJIa JOKA3aTeJIbCTBA, CBUIETEILCTBYIOIINE O
HEMPOSABJIECHUN OOIIECTBOM JIOJIKHOM OCMOTPHTEIBHOCTH II0 COBEPIIEHHBIM
omepanuaM. B xome sawximrouenuss morosopoB O6imecrBo mcrpedosasio y WIIT
HeoOX0IMMbIe JOKYMEHTHI, IIOATBEPIKIAIOIIIEe eTro IIPABOBOI craTyc?.

5. Taxwme 00cTOSTETBCTBA, KAK HEHAXOMKIEHIE KOHTPATEHTOB 110 UX I0PU/IH-
YeCKHM aJipecaM, a TaK:ke HeyIlIaTa MU HaJIOIOB, He MOT'YT CJIY3KUTh JOCTATOY-
HBIM OCHOBAHMEM JIJIsI IPU3HAHWSA HAJIOIOILIATEIbIINEKA HeJ00pOCOBECTHBIM 1
He IPOSIBUBIIINM [IOJIMKHON 0CMOTPHUTEIHLHOCTH IIPH BEIOOPE KOHTpareHTa?,

B saxmouenne ormernm, 9TO 3J10yIIOTPEOJIEHIE ITPABOM B HAJIOTOBBIX IIpa-
BOOTHOIIIEHUSX — CJIOKHAS MesKoTpaciieBas mpobsema, mist apeKTHBHOIO
PelleHnss KOTOPO HeoOXOAUMO YUNTHIBATE 3aPYOEsKHBIA OIIBIT, a TAKIMKE CJIO-
SKUBIIYIOCST CYIe0HYI0 IIPAKTHKY. 3aKpeIlyIeHrne B 3aKOHOIATeJIbCTBE O HAJIO-
rax u coopax OPUINIECKUX KATETOPUH «3JI0YIIOTPEOIeHe IPABOM B HAJIOTO-
BBIX ITPABOOTHOIIEHUAXY, KHE0OOCHOBAHHASA HAJIONOBAS BBIT0Ia», KHAJIOr0Bas
ONTHUMM3AIINY, KIIPOSIBJIEHNE HAJIOIOILIATEIIBIIUKOM JOJIFKHON OCMOTPUTEIb-
HOCTHU M OCTOPOKHOCTI CIIOCOOCTBYIOT 00ECIIeUEeHII0 eqUH000pa3Horo HAJIOr0-
BOTO ITPABOIIPUMEHEHUS, B TOM YHCJI€ YCTAHOBJIEHUIO €TUHO00PA3HOM Cymeo-
HOM IIPAKTHUKHU 110 HAJIOTOBBIM CIIOPAM.

20 [Tocranosiernne MAC 110 ot 17 oxrsibpst 2012 1. o gesry Noe A62-291/2012/

2 TlocranoBiaenne BAC PO ot 25 masa 2010 1. Ne 15658/09/

2 TlocraunoBaerane ®AC BCO or 25 mexadpsa 2008 r. No A33-2943/08-D02-6659/08,
A33-2943/08-002-6656/08/

2 Onpenenerne BAC PO ot 30 Hos10psa 2009 r. No BAC-14953/09 // Bectuux BAC
P®. 2009. Ampess. No 13.

2 Ompenenernrie BAC PO or 18 ampesst 2008 r. Ne 5513/08 // Bectuux BAC P®.
2008. Ampesb. No 14.
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KPU3UC HAJIOT'OBBIT'OJHOM CYIEBHOM JTOKTPUHBI
A CRISIS OF THE ANTI-TAX-BENEFIT JUDICIAL DOCTRINE

B. 3apumnos
PYKOBOOUTEIb AHAJIATHICCKOMN CITy KOBI

HOpuouueckas komnarnus «llenenses I pynn», 2. Mockea

Ilo mHeHuo asmopa, 3aKOHORPOCKM 0 HAJI0208bLX 3JI0YNOMPEONEHUAX
OCHOBAH HA «XYOULUX NPAKMUKQAXY U CNOCOOEH nepewepKHymb 6ce 00Cmu-
JHCeHUA HAJI020801L NOJIUMUKU, HAJI0208020 AOMUHUCMPUPOSAHUL U CY-
0ebHOl npakxmukKu nocredrux sem. B cmamve npednaeaemcs anvmep-
HAMUBHAS KOHUENUUS NPABOBO20 YPe2yYAUPOBAHUSL.

In the author’s opinion, the draft law on tax abuses is based on «worst
practices» and it could derail all last years’ achievements of the tax po-
licy, tax administration and judicial practice. The article suggests an
alternative concept of legal regulation.

Brepen B npouutoe?

8 ampesns 2014 r. Ha coBemauuu y mpencenatens llpasurenbctBa PO
OBLIIO pelreHo IIPopadboTaTh BOIIPOC HATEIEHWS HAJIOTOBBLIX OPraHOB IIPABOM
IePEOLeHKHN IT0JIyYaeMOM HaJI0TOBOM BBITOILI HAJIOTOILIATEIbITUKAME B CJIY-
yae BBIABJIEHUSA (PAKTOB 3JIOYIOTPeOJIEHWs IIPaBOM, a TAKMKe COBEPIIeHUS
caesnok (ommeparmii) ¢ HeqoOpPOCOBECTHRIMM KOHTpareHTamMu. Takoil HacTpoi
YMHOBHUKOB BBI3BAH CJI0KHON 9KOHOMHYECKOI CUTYyallnell 1 He00X0IHMOCTEIO
YBEJIUYHUTH IIOCTYILJIEHUSA B OIO[KET, He IIOBBIIIAd HOMHUHAJILHOM HaJIOTOBOI
HAUPY3KH U He yXyIIas YCJIOBHUM JIJIS TeX, KTO UCIIPABHO ILJIATUT HAJIOI'H.

TocymapcrBennoit JIlymoii B mepBOM YTEHHWHU IIPUHAT IPOEKT Qemepasib-
moro 3akoHa (Ne 529775-6), HAIIpaBJIEHHBIH, KaK CJIeAyeT U3 IIOSICHUTEIbLHON
3aIIMCKM, HA pelleHre IIPo0JIeMbl MCIIOJIb30BAHUSA HAJIOTOILIATEIbITTKAME
dopMaTIBbHO IIPAaBOMEPHBIX JeMCTBUHI C IeJIbI0 HeyILIaThl HAJIOra WA Helrpa-
BOMEPHOTO IIOJIYUYEeHHs IIpaBa Ha BO3MeIlleHne HaJiora u3 Oosrera.

BaxoHOIpoeKT IpenycMarpusaer momoiaHenne cr. 54 HK PO mpasuiom
0 TOM, YTO B IIEJIAX HAJIOTOOOJIOMKEHNS He YUYNTHIBAIOTCS (PAKTHI X03sMCTBEH-
HOM KM3HM, OCHOBHOM II€JIbI0 KOTOPBIX SABJISETCA HEYyILIAaTa WM HeIloJIHAS
yiwtara Hasora. Craren 169 u 252 HK P® mpeniraraercs Moo IHUTE HOPMOI
0 TOM, UTO cueTa-PaKTyphl U MHBIE JJOKYMEHTHI, IIOIINCAHHbIE HEeyIIOJIHOMO-
YeHHBIMU WMJIA HeYCTAHOBJICHHBIMHU JIMIIAMH, HEe MOT'YT CJIYKHUTH OCHOBAHUEM
JIJIsI IPUHATHA BEIUETOB W PACXOI0B.

3a sTuMU BechbMa JIAKOHWMYHBIMU M BHEITHe 0e300MIHEIMI (ppazaMu Kpo-
eTcs BO3BpallleHre HAJIOrOBOHM IpakTuky Ha 10 jeT Hasal, B «IOHUCTOPUYECc-
KHe» BpeMeHa «HaJIOTOBOI'0 Teppopay, MPEeKPATUTEL KOTOPLIA ObILIN IIPU3BAHEI

© Bapuros B., 2016
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Oenepanbubii 3axol ot 27 uioiia 2006 r. No 137-O3' u [Tocranosienue BAC
PO or 12 oxrsiopsa 2006 r. Ne 53 (mamee — [Tocrarosiaerne BAC P® No 53)2%
IIportecc peBuauy IIpesKHUX ITOAX0A0B Havasicsa ¢ mpuHarueMm OegepaabHOTO
3axona orT 28 uoHg 2013 r. No 134-D3, Habiomaercd oH U B CyHe0HOM IIpaK-
tuke: B Onpenenernnu ot 4 mapra 2015 r. No 302-KI'14-3432 mo gesry 3A0
«[opubie mammaey CymeOHAA KOJJIETHS 10 9KOHOMHYECKUM criopaM Bepxos-
Horo Cyma P® BepHynachk K 00CyKIEHUIO JOOPOCOBECTHOCTHA HAJIOTOILIATEIb-
IIUEA.

Bmecto Toro 4To0BI HATH 110 MyTH MOCTYIIATEILHOTO PA3BUTUSA CYIeOHBIX
JOKTPUH U UX KOIU(MPUKAIIUN, T.€. BKJIIOUEHUS COOTBETCTBYIONX HOopM B Ha-
JIOTOBBIN KOJEKC, 3aKOHOIPOEKT ITOJIHOCTHIO ITePeYepKUBAET JOCTUKEHUS U
HapabOTKM B 9TOM BOIIpOCe, C(hOPMHPOBAHHLIE POCCUHCKON M eBPOIIECHCKOMN
IPaBOIIPUMEHUTEIbHON IpakTukoi. B vacrrocrn, B Pemrennu Cyma EC or
21 cespasia 2006 r. 1o meiry «Xamudare»® ObLIH cPOPMYIUPOBAHEI IIEPEIO0-
BBbI€ IIOXOJbI K MPUHIIAIIAM IIPOTUBOAEHCTBHUS T'OCYIapPCTB HAJIOTOBBIM 3JI0-
yrorpebnenuam. B pemennax Cyna EC or 12 ausaps 2006 r. mo gery «Or-
tumrem»! u ot 11 masg 2006 r. mo geny Demeparinit BHICOKOTEXHOJIOTHYIHBIX
oTpacyeil IPOMBIILIEHHOCTH? C(DOPMUPOBAJIUCEH IIOAX0IBI K OTBETCTBEHHOCTH
34 HAJIOrOBBIE JIOJITH (DUKTUBHBIX OPTaHU3AIUMA. DTH OIX0IbI OBLIN MCIIOJIh-
3oBausl 11pu mogaroroske Ilocramosienns BAC PO No 53, Ha ux ocHOBe cop-
MHUPOBAHA U ITO3UINA EBPOIIEHCKOro cyaa mo IpaBaM YeJI0BeKa B PEIIeHUSIX
ot 9 mrosst 2007 1. mo meny «MHCTepCeriaB» IpoTUB YKpauHb® 1 oT 22 sHBAPA
2009 r. mmo meury «Bynsec» AJl mporus Boarapum’.

Kareropuueckr HeBO3MOKHO COIVIACUTHCS C YCIOKAWBAIOIIAM yTBEPIKIE-
HUEM B IOSCHUTEJILHOM 3aIlMCKe, YTO «3aKOHOIIPOCKTOM 3aKPEeILJIAIOTCS II0-
JIOYKUTEJILHBIE 9JIEMEHTHI IIPABOIIPUMEHUTEIBHON MPAKTHKY, KOTOpas ObLIa

QoA> yoHTolggolounH duendy ‘soumdog g

“lAHMALNOT MOH

! O BHeceHUM M3MEHEHUH B YacTh MEPBYI0 U YacThb BTOpyio Hastorosoro komexca
Poccuiicroit @enepaiium u B OTOeJIbHBIE 3aKOoHOOATE IbHEIEe aKThl Poccuiickoit Meme-
paluy B CBSI3M C OCYIIIECTBJIEHHEM Mep IO COBEPIINEHCTBOBAHUIO HAJIONOBOTO aJIMU-
HHUCTpUPOBaHUA : genep. 3axoH or 27 mionsa 2006 r. Ne 137-03. KommenTapum cm.:
Ilenenses C. I. Hompanucs! // Hanorosen. 2006. Ne 9 ; Bapunos B. M. Hamorosoe
aJMUHUCTPpUpPOBaHue 1m0 HOoBLIM mpaBmiam // Tam sxe. 2006. Ne 10. C. 12.

200 orreHKe apOUTPAKHBIMHU CYIaMU 000CHOBAHHOCTH TIOJIYYEHUS HAJIOTOILIATE Ih-
IIUKOM HAJIOroBOM BEIrOAEI : mocraroBiaeHre BAC PO or 12 okrsabps 2006 r. No 53.
Kommenrapuu cm.: Ilenenses C. I'. IlpeomoneBas kpusuc saxkonuoctu // Hamorosen,. 81
2006. No 11 ; Ilenenses C. I'. Kommenrapuit & [TocrarnoBnenuto [lneryma BAC PO ——
or 12 oxrsbpsa 2006 r. Ne 53 // Tam xe. 2007. Ne 2—3. Ilo gaHHBIM cIIpaB.-IpaBOBO
cucrembl «Koucyspraurllimoe», mmeercsa 6osee 50 ThIC. pelIeHu areISAIIMOHHBIX U
OKPYIKHBIX apOUTpasKHBIX CyI0B, a Tak:ke BAC P® co ceputkoir Ha aro [locranosienue.
Jlost cpasHenus: Ha cr. 252 HK P® atm sxe cymsr cocmaiuck B 48 THIC. PeIeHnH.

3 Cm.: Pemenne Cyma EC or 21 despasa 2006 roga // Hamorosem. 2006. No 5.
C.9.

4 Cm.: Pemenne Cyma EC ot 12 ssuBapst 2006 roma // Tam ske. 2006. Ne 3. C. 8.

5 Cwm.: Pemmrenne Cyma EC ot 11 mas 2006 roma // Tam axe. 2006. No 7. C. 16.

6 Cm.: Pemenne Cyma EC or 9 ssuBapsa 2007 roma // Tam ske. 2007. Ne 3. C. 15.

" Cwm.: Ilonos II. A. HoBoe pemrenne Espormetickoro cyma mo mpaBaM desioBEeKa O
«rrpobitemusrx» mocrasmukax // Hamorosem. 2009. No 3. URL: http:/www.nalogoved.
ru/images/reshenieNDS.pdf.
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BBIpa00TaHA HAJIOTOBBLIMY OPraHAMHY M apOUTPAKHBIMHE CyIaMU IIPU PACCMOT-
PEHHN HAJIOTOBBIX CIIOPOB, CBA3AHHLIX C IpH3HAHHEM (HeIpHu3HAHHEeM) 000-
CHOBAHHOCTH IT0JIyYEHUs HAJIOTOILIATEIBIIHKOM HAJIOTOBON BBITOIED.

B mosicHmTenbHON 3armmcke TakKsKe YTBEPIKIAETCS, UTO «IIOCJIEICTBUS,
BO3HUKAIIINE B CBSI3U C €ro IPUHSITHEM, He TOJBKO He 3aTPOHYT HWHTEepe-
CBHI JT0OPOCOBECTHBIX HAJIOTOILIATE/IBIIUKOB, HE 3JI0YHIOTPEOISIONINX CBOMME
dopMaILHBIME IIPAaBAMH, HO U OyOyT CIIOCOOCTBOBATE CO3TAHNI0 HOPMAaJIbHBIX
YCJIOBUM BeeHUsA OM3Heca W CO3MAHMI0 3J0POBOM KOHKYPEHTHOM CPeIbl IS
TAaKUX HAJIOIOILIATEJIBIINKOBY . AHAINS 3aKOHOIIPOEKTA CBUIETEILCTBYET, YTO
B CJIydae ero IIPUHSTHS B TAKOM BHIE IIOCTPASAI0T UMEHHO T00POCOBECTHBIE
HAJIOIOILIATEJIBIIUKY, 4 «CXEMOTeXHUKN» OKAMKYTCS Jaske B JIydIlleM II0JI0MKe-
HUU, YeM ceivuac.

Be3I‘paHI/I‘IHaH BJIACTH U €€ IIOCJIeJCTBUA

Iloupasku B cr. 54 HK P®, npemaraeMmeie 3aK0OHOIPOEKTOM, 03HAYAOT
HAJIOTOBBIH II€PECMOTP IIEJIN CAEJIKH Ha OCHOBE HUUYEM He OTPaHUYIEHHOIO yC-
MoTpeHus mpoBepsamIiero. Hasoropasa mepexkBauUKaIUA COEJIKHA BCeraa
03HAYAaeT CYIIEeCTBEHHOE BTOPJKEHNE B XO3ANUCTBEHHYIO JIeATEJIbHOCTh I'Paik-
mad u oprammaarnuii. JleficTBUsT 0qHOM 9TOM HOPMBI «MACCOBOTO IIOPASKEHI)
JIOCTATOYHO, YTOOBI CHeJIaTh 0€CCMBICJIEHHBIMU BCE OCTAJIbHBIE HOPMBI I'Pask-
JIAHCKOTO M HAJIOTOBOTO KOmeKcoB. IloaToMy B IIeJisgX cOXpaHeHHUs OIIpeje-
JIEHHOCTH ¥ CTA0MJIBHOCTH JIeJIOBOI'O 000pOTa CJIEeAyeT IIPU3HATh B KAYeCTBe
HMICXOJTHOT0, 6A30BOr0, IPUHITUIIA, YTO CJIYyUYaHW I€PEeCMOTPA JTOJIPKHBI ObITH KC-
KJII0OUYeHHeM, 0COObIM ciryuaeMm. JJIs oToro mosmskeH OBITH yCTAHOBJIEH 3aTPY/I-
HEHHBIU TOPSAI0K IIepecMoTpa JIeJI0BOI 1eJIN COeIKH, a TaK/Ke IPeIyCMOTpeH
3aIIUTHBIA MEXaHU3M CIePsKeK 1 IPOTUBOBECOB.

Hampumep, nss mesteit mepecMoTpa IIeHBI CIeJIKH padaeaoMm V.1 ycTaHoB-
JIEHBI CJIEAYIOIIe HOPMBbI-TapPAHTHUN:

— IpoBepKAa TOJIbKO HeHTpaabubM anmaparoM OHC Poccun;

— 00s13aTeJIbHOE MCIIOJIb30BAHNE IIPOBEPSOIINMI METOIOB OITPeIeIeHIs
IIeHBI, UCII0JIb30BAHHBIX CAMUM HaJIOTOILJIATEIBIITTKOM;

— TpeboBaHME OOIIEIOCTYIIHOCTHA HCIIOJIb3yeMOM HAJIOTOBBIMHU OpTraHAMU
nHQOPMAIINN;

— 0CBOOO:KIeHMEe OT IITPAdOB 3a HEyIIATy HAJIOra B CJIydae IIpejicTaBIe-
HUS JTOKYMEHTAIIUHU, 000CHOBBIBAIOIIEH II€HE;

— B3BICKAHUE TOJIBKO B CyIe0HOM MOPSIKE;

— IIPaBO HA CUMMETPUYHYI0 KOPPEKTUPOBKY U T.II.

Hopwer pasgena V.1 — aTo cmernuaabHbIE HOPMBI II0 3AIIIHUTE OT HAJIOTOBBIX
3JI0yIIOTPeOJIEHUM, COBEPIIIaeMbIX IIyTeM MAaHUITYIUPOBAHUS TPAHCHEPTHBIMEI
IIeHAMH B T'PYIIe B3aNMO3aBUCUMBIX JIUIL. AHAJOTHYHBIN IIOAX0 TeM OoJiee
JTOJIPKEH HAUTH MeCTO IIPHU 3aKPeIIeHNH B 3aKOHOIATEILCTBE 00IIEe HOPMHBI,
OCKOJIBKY OHA M3HAYaJIbHO IIpedIioJiaraeT JOBOJBHO IMTHPOKOE YCMOTPEHHE
HAaJIOTOBOTO OpraHa.

Crtporo roBopsi, B HACTOSIIEE BPEMs CYIIIECTBYeT HEOOXOJMMOCTh B yCTa-
HOBJIGHUH B 3aKOHOIATEJIECTBE He HOPMBI O HAJIONOBBIX 3JIOYIIOTPEOJIEHUSIX
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KaK TAKOBOM, a IIpeaesIOoB ITOJITHOMOYHNI HAJOTOBBIX OPTaHOB IO €e peasn3a-
muu. B mmpoTuBHOM ciIydae MBI CTOJIKHEMCS ¢ MHOTOUHCJIEHHBIMU CJIyYasIMU
3JI0yIOTpeOJIeHUH HOPMOM O IIPOTUBOAEHCTBUU 3JI0yIIOTpedIeHusaM. bearpa-
HAYHOE YCMOTPEHINEe HAaJeJI€HHOI0 BJIACThIO T'OCYIapCTBEHHOr0 OpraHa Hem3-
0esKHO BJI€UET IIPOM3BOJI.

Crenyer mpu3HATDH, YTO CETOMHS HAJIOTOBBEIE OPraHbI «B IIONOHE» 34 HAa-
JIOTOBOI BBITOOM IPOBOIAT HACTOSIIEE HAJIOTOBOE pacciiemoBanue. [loatomy
HEeOOXO0IMMO OIpPEeIeJINTh OCHOBAHUS, YCJIOBHUS, IIOPSI0K U IIOCJIEICTBUS HA-
JIOroBOro mepecmorpa Ienu cueiku. Msmenennit B cr. 54 HK P®, xoropas
KacaeTcs 00X BOIPOCOB MCUYMCICHUSA HAJIOTOBOM 0a3bl, SBHO HEIOCTATOYHO
— TpebyeTcs criermaibHasd IJIaBa Mo 9TOMY BOIIPOCY.

Harmpumep, mmocsercTBeM TaKOro ImepecMoTpa He MOKeT OBITH B3BICKAHIE
mrrpada. ITockorbKy IpeTeH3nH K HAJIOTOILIATE IBIIUKY IPeIbIBIAITCI Ha
OCHOBAHUH KOCBEHHBIX IIPU3HAKOB, CBUIETEILCTBYIOIIHNX O 3JI0YIIOTPEOJIeHUH,
T.e. (paKT HAJIOTOBOI'0 IMPABOHAPYIIIEHUS He JOKA3hIBAETCS, HAJIOTOILIATEIb-
UK He JOJIKeH MPUBJIEKATHCSI K OTBETCTBEHHOCTH B Bue mrpados (1. 93
Pemenna Cyna EC ot 21 despassa 2006 r.). Taxoit moaxor 3aiosxed 1 B 11, 11
ITocranosnenus BAC PO No 53, corstacHO KOTOpOMY IIPU3HAHUE CYI0M HAJIO-
TOBOM BBITOIBI HEOOOCHOBAHHOM BJIeUET OTKA3 B YOBJIETBOPEHUH TPeOOBAHIHI
HAJIOTOILIATEJIBIIINKOB, CBA3AHHBIX C €€ HMOJIyYeHHeM, HO He JIOJIKHO 3aTParu-
BaTh IIPaBa HAJIOTOILJIATEJIBIINKA, IPEIyCMOTPEHHbIE 3aKOHOIATeIHLCTBOM O
HaJIorax u coopax (B TOM YKCJIe IIPABO HAJIOIOILIATEJILIINKA He ObITh IIPUBJIE-
YeHHBIM K OTBETCTBEHHOCTHU, €CJIM €Tr0 BHHA He JOKa3aHa B YCTAHOBJIEHHOM
3axoHoM mopsake — 11. 6 cr. 108 HK P®).

Jlpyrum mpoTruBOBECOM MOSKET OBITh IIPUMEHEHMEe TOKTPUHEI 11811 K JeHCT-
BUSAM HAJIOTOBBIX OpraHoB. Hampumep, mpu mpoBepkax HEpemgKo MMEIT Mec-
TO CJIyYyau UCTPe0OBAHUS JOKYMEHTOB B IIOCTEIHUIU HeHb IIPOBepKU. Taxue
IercTBUsS (POPMAaJIBHO COOTBETCTBYIOT 3aKOHY, HO O3HAYAIT 3JI0yIIOTpedJIe-
HUe IIPaBOM.

HerartuBubie 1mociencTBuss OTCYTCTBHUS 3aKOHOJATEIBHBIX OIPAHHYEHUMN
IIPU IPEeI0CTABJICHUN HAJIOTOBBIM OpPTraHaM HOBBIX ITIOJTHOMOYHWM XOPOIIO HJI-
JIIOCTPUPYET CUTyaIusa, Bo3HUKINAsS 1Tpu BBenernun ¢ 2007 r. mpaBa HaJIOTO-
BBIX OPTaHOB HA IIOBTOPHBIE BBIE3THBIE IIPOBEPKU B CJIydae IIPEeICTABJIEHUS
HAJIOTOILIATEJIBIIUKAMY YTOUHEHHBIX HAJOTOBBIX JIEeKJIaPallhil ¢ yMeHbIIIe-
HHEeM CyMMBI HaJIoTa II0 CPABHEHMUIO ¢ paHee 3asBjeHHbIM. B m. 10 crt. 89
HEK P® 651510 yeraHoBI€HO, UTO B TAKOM CJIyYae MOYKET IPOBOJUTHCS IIOBTOP-
Has BbIe3THAs IIPOBEPKA, B paMKaxX KOTOPOM IIPOBepsieTCs IIePuos, 3a KOTOo-
PHIH IIpejcTaBJ/ieHa YTOYHEHHAas HaJoroBas Jeryaparms. [[oCcKoJIbKy I1oJI-
HOMOYME TOCYIapCTBEHHOMY OPTaHy ObLIO IIPEeI0CTAaBJICHO, HO €ro IIPeIesIbl
HEe YCTaHOBJIEHBI, HAJIOIOBBIE OPraHbl HA IIPAKTUKE CTAJIN IIPOBOIUTD II0JIHO-
MacirrTabuble mpoBepku. Hampumep, HaI0TOILIATEIBITAK YTOUHUII OJHY U3
CTPOK B JIEKJIAPAIIUH 110 HAJIOTY Ha IIPUObLIL. Hasmoroseie opraisl HasHAYAIH
IIPOBEPKH, BO-IIEPBBIX, 34 BeCh 9TOT roj (IIepuoj, 3a KOTOPBIM IIpeacTaBJie-
HAa JeKJapaliys), BO-BTOPHIX, II0 BceM HaJjioram (II0CKOJIbKY B 3aKOHE JaHHBIN
BOIpoC He ObLI yperyaupoBaH). Tosbko 0aarogapsa Tomy, uro cyasu BAC PO
o0paTw/ii BHUMAHME Ha 9Ty IIPo0jeMy, oHa ObLIa paspelreHa.
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ITocmanosnenue Ilpesauduyma BAC P®D om 16 mapma 2010 .
No 8163/09: «Ilpeomemom nosmopHoli 8bte30HOL HAJI02080l NPOGEPKU, HA-
3HAUEHHOL 88U0Y NPEOCMABIeHUS 00ULeCTN80M NOCTIe NPOBEO0eHUs HAJI020801]
NPOGEPKU YMOUHEHHOU 0eKJAPAUUU, 8 KOMOPOL YMEHbULCHA CYMMA PaHee
UCHUCTIEHH020 HAJI020, HQ NPUObLILL, A8JIAI0MCA MOJIbKO me C8e0eHUs Ymoy-
HeHHOU O0eKIapPAuUL, U3MEHEeHUEe KOMOPbIX NOBJIEKJIO YMEHbULCHUE CYMMbL
paree ucuucaerno20 nanoaa. Ilpu smom 6 xo0e nposepkru, nposoouMoLl Ha OC-
HosaHuu ab3aya wecmozo nyukma 10 cmamou 89 Kodekca, ne mocym b6vims
NnO8MOPHO NPOBEPerbL OaHHbLe, KOMOPDLEe He U3MEHATIUCH HAJI020NTLAM eJIbU,LL-
KOM JIUOO He C8A3AHbBL C YKA3AHHOU KOPPEKMUPOSKOLN.

CﬂeayeT OTMETUTDH, YTO JaHHOEe CyaJOM TOJIKOBaAHHE, XO0Td 1 CJieayeT IIPpH-
3HATH IPABUJILHBIM, HEIIOCPEICTBEHHO M3 3aKOHA He BBITEKAJIO, T.€. CyI MOT
JaTh 1 MHOE TOJIKOBAaHME.

Kpusuc koHmenmnumu OTBeTCTBEHHOCTH 3a MOCTABIINKA

O 1IaYeBHOM COCTOSTHUM KOHIIEIIIIMH OTBETCTBEHHOCTH 34 KOHTPATEHTOB
B ee CeroIHsIIHeM Buae ceumereabcrByer [locranosnenne Ipesumuyma BAC
P® or 3 mrosa 2012 r. No 2341/12 1o meny OAO «Kamcrwuii 3aBoy sxeae3obe-
TOHHBIX U3IeJINH 1 KOHCTPYKIIHI», B KOTOPOM C(hOpMYJIMPOBAHA CJIEAYIOIIA
npaBoBad mmosurud. Eciu nMesia MecTo peasibHAA X03SIMCTBEHHAS OIIePAIIHS,
TO Ja’ke B CJIyd4ae HEeOCMOTPHUTEJILHOCTA CO CTOPOHBI HAJIOTOILJIATEJIBIIUKA B
IeJIIX OIpeNesIeHrusI PeaIbHOr0 pasmMepa HAJIOTOBOM BBITOIBI M PEeaIbHOIO
pasMepa HaJIOrOBBIX 00s3aTEJILCTB 110 HAJIOTY Ha IIPUOBLIb IPU UCUUCIEHUH
HaJIora Ha OPUOBLIL HEOOXOIMMO YYUTHIBATH MOHECEHHBIE HAJIOTOILIATEe/Ib-
IIUKOM 3aTpaThl. Pasmep aTUX 3aTpaT IOIJIEKUT OIpeIesIeHUI0 UCXOMA U3
PBIHOYHBIX IT€H, IIPUMEHIEeMBbIX 110 aHAJOTUYHBIX caesikam. [Ipu aTom 6pemsa
JIOKA3bIBAHUS PBIHOYHOCTU 1€H, IPUMEHEeHHBIX 10 OCITapUBAEMBIM CIIeJIKAM,
BO3JIaTaeTcs Ha HaJIOTOILIATEJIBIINKA, a HaJOTOBBIM OpTraH BIpaBe OCIapHU-
BATh IIPEACTABJIEHHBIN HAJIOTOILIATEIBIINKOM PACYET.

Ora mpaBoBas IO3UIMSA OKA3aJIa CEPhe3HOe BO3HeHCTBHE Ha CyIeOHYIo
MHPaKTUKY, O YeM I'OBOPAT HpsaMbie ccbikn Ha Ilocramosnenne B 6ostee 1500
PelleHn ane UIAINOHHBIX 1 OKPYKHBIX apOUTPasKHBIX CyI0B, a Takxke BAC
P®8. Ho y:xe nanbueiiee paccmorpenue camoro mesiaa Kamckoro saBoaa mo-
Ka3aJj0, Kak OCTPO BCTAJI BOIIPOC O IOPSIKE OIpeIeIeHNsT PHIHOYHOM IIeHBI.
ApOurpakupeii cyn ¥YaMmyprckoit obosactu B Pemennu or 11 mapra 2013 .
IpHUIe K BBIBOY, UTO 9Ta IleHa IOJIKHA OIpeIesIsAThCs 110 mpaBmiaM cT. 40
HK P®. CemuannaTeii apOUTpasKHBIN alle/UISIIUOHHBIA cyn B IlocTanosoe-
HuH oT 18 mioHa 2013 r. ¢ TAKKUM IIOJIXO0IOM HE COTJIACUJICS, YKa3aB, UTO «B
ITocranosnenun Ilpesuaguyma BAC PO or 03.07.2012 Ne 2341/12 HeT cCHIIIOK
Ha mosoxkennd cr. 40 HK P®». Qaxruvyecku cyabl YCTAHOBUJIM HOBBIM, He
mpeaycMmorperHsiit Hu cr. 40, Hu pasa. V.1 HK PO, au uebiM 3aK0HOM MeTO.
ompeesieHrsI PHIHOYHBIX II€H — «HMCXO0Is M3 PHIHOYHBIX I€H, IIPUMEHSIEeMBIX
[0 aHAJIOTUYHBIM CIeJIKaM». B pe3yJibrare CIIOPHI 0 3JI0YIIOTPEOIEHUX C HC-

8 Ilo maHHBIM cIipaB.-1paBoBoi cucrembl «KorcysrsrauTlLiroc».
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0JIBE30BAHNEM «OJHOIHEBOK» BHLIPOIAUJINCH B «CIIOPHI AKCIIEPTOB», B KOTOPHBIX
apOUTPAKHBIN CY[I HOJIPKEH HEIIOHSTHO II0 KAKMM KPUTEPHUAM OTIATh IIPe.-
HOYTeHNEe OHOMY M3 3aKJIIOUEHHH OLEHIIMUKOB, IIPEICTABJIEHHBIX HAJIOTOII-
JIATEJILIIKOM W HAJIOTOBLIM OPTAHOM.

Maso Toro, uTo MHOHSTHE PBIHOYHBIX IEH TPYOHOIPHUMEHMMO B TaKHX
criopax, ¢ IIPaKTUYECKOM TOYKH 3PEeHUS pasyMHee ObLJIO OBl TOBOPHUTH HE O
PBIHOYHOH IIeHe, a 0 IIeHe ToBapa, CYIIeCTBOBABIIEH B IIEIIOYKE IIOCTABOK JI0
«pUPMBI-OTHOOHEBKIY, B KpaiHeM cJIydae — y IIpousBoguTesis (mmioprepa)’.
MHade moxyiaresb, BCTPOUBIIUN «IPOKIATKY» JIJIsI 3aBBIIIEHUS PACXOI0B,
OJITHOCTBIO JOCTUTAET CBOEH IIOPOoUYHOM mean. OmoHaKko Ipu pacCMOTPEHUU CH-
Tyaluu, B KOTOPOM «OIHOMSHEBKA» BCTPOEHA IIPOJABIIOM, a He IIOKyIlaTejieM
(a aT0 HamboJIee PaCIIPOCTPAHEHHAS CUTYAIIUs) HECOCTOATEIBHOCTD ITPEIJIO-
sxerHoro Ipesuguymom BAC PO mogxona craHoBHUTCA e1rle 60Jiee OUeBUTHOM’.
Kax mpasuio, B Takux ciIyvyasix MOKYIATEO IIPEIJIATaeTCs CHUMKEHHAS I10
CPaBHEHMIO C PBIHKOM IIeHa, BeOb IIPOJAaBeIl IMeeT BO3MOKHOCTD CIeJIaTh ee
IPUBJIEKATEILHOM 34 CUeT HAJOTOBOM «9KOHOMMUIY. Pacuer 3aTpaT Ha OCHOBE
PBIHOYHOM IIeHBI 03HAYAET, YTO IIOKYIIATEIh He TOJBKO He MOILJIaTHI, a, Ha-
IPOTHUB, IIePeIJIaTHUI HAJIOT Ha IIpubsLib. [losyuaercs, uro, HecMoTps: Ha HAa-
Jnure OIIKEeTHBIX II0TePh OT CXEMBI ¢ «OQHOTHEBKON», TOCyJaPCTBO JTOJIAKHO
eme u gomiIatuth! Bor Kk yemy mpumBoguT (pmKcalivsa BHUMAHHNS HAJIONOBBIX
OPTaHOB M CyJ0B HAa MOKYIIATeJISX U UX OTBETCTBEHHOCTH.

IIpencraBsnsercs, uro paccMoTpenue Jmesjia KamMckoro saBoga CBSI3AHO C
HDOHMMAHUEM CyIbsSIMH HeCIpaBeIJIMBOCTH, a0CYPIHOCTH W HECOOTBETCTBUSI
OKOHOMMYECKUM PeasIiaM MHOTUX (pOpMaJIbHO ITPABUJILHEIX CYIeOHBIX pelre-
muii. B Onpenesennn ot 6 ampesia 2012 r. No BAC-2341/12 o epemaue aTo-
ro Jeja [JIsa IIepecMoTpa B MOPAIKe HaI30pa B KadecTBe BAPHMAHTA BBIXOIA
ObLiIa IIPUBeIeHAa CChLIKA HA PACYETHBIM METO, IPeayCMOTPEHHBINA B IIOAI. 7
o. 1 cr. 31 HK P®.

HKemanme HoOpMaIM30BATH HPAKTHUKY 3aciIysKuBaeT 0e3yCJIOBHOM IIOJI-
IEPsKKN, HO B IIPEIJIOKEHHOM CYIOM PeIleHnr IIPO0JIeMbl HAapyIlleHa JIOTH-
Ka: cMelraHdsl 3ajioskeHHas B I. 7 llocramoBiaenua No 53 mmes HaJIOroBOM
PEKOHCTPYKIINY, IIPUMeHsIeMasi B 3aBepIleHre KaHTU3JI0YIOTPeONTEeILHOI0»
mepecMoTpa HAJIOTOBBIX MOCJIENCTBUI CAIKI, U UAes OIpeNeIeHus TeHCTBIU-
TEeJILHOI'0 pas3Mepa HaJIONOBOTO 00s3aTesIbCTBA 110 KOHKPeTHOMY HaJiory'’, He
HMeIas HUKAKOr0 OTHOIIEHUA K HAaJIOOBOM BeITOHE! .

9 Takoit 1o1x0/T OBLJI IIPUMEHEH HAJIOTOBBIM OpraHoM u cyaoMm pauee B gesie OAO
«Kpuoremmanm : [Tocranosimenne JleBsAToro apouTpaskHOr0 ameJIIAIIMOHHOTO CyIa OT
12 mroms 2011 r. Ne 09AI1-11672/2011-AK.

10 Tlocramosnenusa Ilpesumuyma BAC P® ot 6 mioms 2010 r. Ne 17152/09, or
29 mapra 2011 r. Ne 14315/10, ot 19 mromss 2011 r. Ne 1621/11, or 11 okxrsabps 2011 r.
No 2119/11, ot 10 anpensa 2012 r. No 16282/11.

11 Hepeako cMeIIMBaOTCS TAKMKe BOIPOCHl 000CHOBAHHOCTH 3aTpaT M 000CHOBAH-
HOCTH HAJIOrOBOM BBIFOmEI. OmHaK0 000CHOBAHHOCTE 3aTPAT C TOUKH 3PEHUS UX CBSISHU
¢ IeATeIbHOCTBIO, HAlIpaBJIEHHON Ha moJryyenue goxoma (m. 2 cr. 252 HK P®), we cBa-
3aHAa ¢ MPOTUBOIEHCTBUEM 3JI0YIIOTPEOIEHUSAM — 9TO MeXaHN3M HUCUNCIICHUS HAJora ¢
LIEeJIBI0 aJIeKBATHOI0 00JIOMKEHUS [IPUOBLIIH.
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K tomy sxe m HaoroBas peKOHCTPYKIINS, U JOKTPUHA JeHACTBUTEIILHOTO
pasMepa HAJIONOBOIO 00S3aTeIbCTBA HOJIKHEI IIPUMEHSATHCSI B OTHOIICHUU
006X Hasoros. Ognaxo B oraomenun HJIC cyasl oty moaxomsl IpUMeHSITh
OTKA3BIBAIOTCS 2,

Kpyrosasa mopyka ujiu OTBETCTBEHHOCTH BBITOJ0NIproOOpeTaTesa?

IIpeniaraemsolie B 3akoHOIpoeKTe aMeHeHus B cT. 169 u 252 HK PO eme
0oJIbIlIe YCYTYOJIAIOT MIPAKTUYECKYIO IIPo0JIeMy, epeBods BOIPOC 13 cdephl
BBISICHEHHUSI 00CTOATEJIBCTB, CBUIETEIBCTBYIOIINX O HAJIOTOBOM 3JI0YIIOTPED-
neunn (ObLIA JIU peasibHAas XO3SAMCTBEHHAS OIepallysa U T.II.) B 00JIACTh IIpe-
TeH3UH K 0(DOPMJIEHHUIO JJOKYMEHTOB. DTO MEeTOHoJIOrnYecky HepepHo. Iloamu-
caHme JOKYMEHTOB HEYIIOJTHOMOYEHHBIM W JIaske HeYCTAHOBJIEHHBIM JIMIIOM
HE CBUJIETEJILCTBYET 0 HAJIUYHMU 3JIOYIIOTPEOJIEHUH, PABHO KaK M HAobopoT
— MOMIMCAHNE JOKYMEHTOB YIOJHOMOYEHHBIM W YCTAHOBJIEHHBIM JIMIIOM He
03HAYAEeT, YTO 3JIOYIIOTPeOIeH!sT HeT. BHOBB, KAk | I10C/Ie IIeYaIbHO U3BECT-
soro nmesta «Hecrpoit 1» (ITocramosienune [ITpesuaguyma BAC PO ot 11 Hos1Ops
2008 r. Ne 9299/08), mpoucxoguT mogMeHa MpeaMeTa JOKA3BIBAHHUS B CIIOpax
0 HAJIOTOBBIX 3JI0YIIOTPEOIeHUsSIX 2,

Kpome Toro, Takme MOIpaBKM KOHCEPBUPYIOT HEPEIIEHHOCTH TJIABHOMN
Ipo0JIeMBI OTBETCTBEHHOCTH 34 KOHTPATEHTOB: IIPU BBLISBJICHUN (PUKTHBHOM
(bMpMBI HAJIOrOBBIE OPraHbI He BBISICHSIOT, II0J YbUM KOHTPOJIEM HAXOIUTCS
oTa pupMa ¥, COOTBETCTBEHHO, KTO SIBJIAETCS I10JIyYaTesIeM HaJIOTOBON BBITO-
IO6I (HaJIO0TOBBIM BREITOOIpHoOpeTaTeem) .

B Konuenmun crcereMbl IIaHUPOBAHUS BBIE3IHBIX HAJIOTOBEIX IIPOBEPOK
(yrB. IIpurasom ®HC Poccun or 30 mas 2007 r. No MM-3-06/333@) omnmca-
HBI HEKOTOPBIE CIIOCOOBI BeIeHUsT (PMHAHCOBO-X03AMCTBEHHOMN IeATeIbHOCTH
C BBICOKHM HAJIOTOBBIM puCKOM. [Ipu aToM HAJIOroBOM CIIy:k00# HpsAMO OTMe-
YaeTcs, YTO YKJIOHEHIE OT HaJIOr000JI0KEeHUS C UCIIOJIb30BAHEM (DHUPM-OJHO-
JTHEBOK HCIIOJIb3YeTCs KaK MIPOJaBIaAMU, TAK U IIOKYIATEJIIMUA TOBAPOB.

U3 Konuenuuu cucmemvbl NIAAHUPOBAHUA 6ble30HbLX HAJI0208bLX
nposepok: «1.2. Hcnonvzosarnue upm-“00H00HEE80K” ¢ Uesibl0 Y8esUUeHUs
000a8/1eHHOT CMOUMOCTIU MO8APQA, YMEHLULCHUS HAJI02080l HASDY3KU HA
npous3eoocmeenHvie noopaszoenierus. JlaHHas cxema nOCmMpoeHUs, X03AUCm-
BEHHbIX C853ell XapaKMmMepHA NPU Peaiu3qUuUl Mosapos, UMeWUx HUIKYI0
cebecmoumocmon. Ilpoussooumensv (umnopmep) peanusyem npPoOYKUUIO NO
uere, biu3Kol Kk cebecmoumocmu, ULy, He UCROJIHAIOUWEMY C80U HAJI0208ble
obazamenvcmea. Janee pupma-“00nHooHeska” peanusyem mom e mosap
C Cyu,ecmeerHoll HAUEeHKOU JULY, 0CYU,eCmaniaowemy cobtm KoHeuHbvlM no-

12 Ompenesnienne Bepxosruoro Cyma P® or 17 mexabpsa 2014 r. No 309-KI'14-5231
u np. Cum. taxxke: 3apunos B. M. BAC PO ne yuen axonommueckyto mpupoay HJIC //
Haumnorosen. 2013. Ne 10. C. 24.

13 TTonpobuee cm.: Tumoghees E. B. Ilommena mipenmera J0Ka3bIBAHUS B CIIOpax 00
obocHOBaHHOCTHA HaJioroBo Beironsl // Hamorosen. 2010. Ne 3. C. 28.

14 B HasoroBom komerce P TepMuH «BBITOI0IPHOOpETATEIBY IIPUCYTCTBYET, HO
HCIIOJIE3YETCS B HECKOJIBKO MHOM, XOTS U CXO0KEM, CMBICJIE.
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mpebumenam. B paccmampusaemoti cumyayuu ocHo8HASA HATI0208A5 HA2DY3-
Ka npuxooumcs Ha upmy-“00H00He8KY”, 8 Mo 8peMs KK NPOuU3so0umesv u
KOHEeUHbLI npodasel, UMenm MUHUMAIbHYIO HAJI0208YI0 HA2PY3KY.

Jpyrumu ciroBaMu, «IPOKIAIKI» BCTPAUBAIOTCA HE TOJBKO IIOKYIIATE I-
MU JJIsI 3aBBINNIEHUS BBIUETOB U PACXOI0B, HO U IIPOAABIIaMU (IIPOM3BOTUTEIS-
MU, UMIIOPTEPAMHU, IUCTPUOBIOTOPAMM) — IJIA 3aHMAKeHns BeIpyukn. OqHako
3aKOHOIIPOEKTOM IIPE3IOMHUPYETCH, UYTO «OJHOISHEBKI» BCErJa CO3IalTCSI CO
CTOPOHBI ITOKYIIATE e U II0TOMY ITOKYIIATE I  JOJIKHBI 38 HUX OTBEYATD.

B Ilocramosiennu No 53 3a/10:eHBI BO3MOKHOCTH IIPEIbABICHU IIpe-
TEH3UH He TOJIBbKO K ITOKYIATeJIsIM, HO ¥ K IIPOJABIIAM, IIOCKOJIBKY B IIOHATHE
HAJIOTOBOM BBHITOIBI BXOAUT M YMEHBIIEHUe HAJIOTOBOM 00sI3aHHOCTU BCJIE[I-
CTBUE YMeHbIIIeHus HaoroBoi 0as3bl (. 1). OpueHTHPBI B 9TOM HAaIIpaBJIe-
HUU comepskarcsa B 1. 10, rie ToBOPUTCSA 00 OTHOIEHUSIX B3aWMO3aBUCHUMOC-
] Wi a@@UINPOBAHHOCTH HAJIOIOILIATEJILIIUKA C (DUPMOI-0IHOTHEBKOII,
a TaksKe 0 TOM, YTO «HAJIONOBAS BBITOJA MOKET OBITH TAKKe IIPU3HAHA He-
000CHOBAHHOM, €CJIM HAJIOTOBBIM OPTaHOM OyIeT JOKAa3aHO0, UTO JesATeIbHOCTh
HAJIOTOILJIATEJIBIIINKA, €r0 B3aMMO3aBUCUMBIX MU ad@UIAPOBAHHBIX JIUIL
HampaBJieHa Ha COBepIlleHMWe ollepalinii, CBI3aHHBIX C HAJOTOBON BBITOIOM,
PEUMYIIECTBEHHO C KOHTPAreHTaMu, He UCIIOJTHAIINMI CBOUX HAJIOTOBBIX
00sI3aHHOCTE.

OIHAKO 9TH BO3MOYKHOCTH M OPUEHTHUPHI He ObLIN BOCTPEOOBAHBI HAJIOIO-
BBIMU OPraHAMH — UM IOPas/io MpPOIe HPeIbaBIAThH IIPETEeH3UN K IIOKyIIaTe-
JISIM, CTaBsI UX B IIOJIOJKEHUE OIIPaBIBIBAIOIINXCSA 34 CBOE 3aKOHHOE IIPaBo Ha
BBIYETHI U pacxonnl. JIUIE B mmocyieiHee BpeMsi CTAJIN IIOSABJIATHCS IIPUMEPHI
OTBETCTBEHHOCTH He IIOKyIIaTeJieH, a IIPOJaBIIOB 3a (PUPMBI-OJHOTHEBKHI S,
OTHAKO IIPAKTHUKA II0 9TOMY IIyTH IIOKA He IIOIILIa.

«ABTOMaTHYECKAas», KAK caMo cO00I pasyMeloleecss, OTBEeTCTBEHHOCTh I10-
KyImaTeJsel Bce vallle IPUBOAUT K OTBETCTBEHHOCTH TeX, KTO He U3BJIEK HUKA-
KOM HAJIOTOBOM BBITOIBI, B TO BPpeMs KaK (paKTUIEeCKHI BBIOI0IIPHOOpETATE Ih
He II0IIaJIaeT B II0JIe 3PEeHUSA HAJIONOBBIX M IIPABOOXPAHUTEIHLHBIX OPraHOB.
EnuncrBenHoO 3amaveli HAJIOTOBBIX OPTAHOB IIPU TAKOM IT0X0d€ CTAHOBUTCS
obHapyxeHne PUPMBI ¢ IPU3HAKAME «OTHOIHEBKM» (KAK IIPABHJIO, 9TO CTA-
HOBUTCS WM H3BECTHO eIlle Ha JTalle PervucTparuyl IOPpUIUIECKOro JIUIA) U
BBHISIBJIEHIE HA OCHOBE 0AHKOBCKHUX IIPOBOJOK CITYCTS T'OI-APYTOM Kpyra JIHII,
KOTOPBIM «IIOCYACTJIMBHJIOCH» PAb0TaTh ¢ TaKoM Jixedupmoii. Ha a3bike pbI-
0aKOB M HAJIONOBBIX MHCIIEKTOPOB 9TOT METOJ HA3bIBAETCSI OJUHAKOBO — «HA
skuBIia». [loaToMy HEyTUBUTEIBHO, KOT/Ia B IIEPBLIA JKe TeHb [IPOBEPKU KOHT-
POJIEPHI 3AIIPAIINBAIOT JJOKYMEHTHI II0 OIIPeIeJIEHHOHN caeke (Ipyrue omepa-
MU UX BOOOIIE He MHTEPECYIOT), II0CKOJIbKY HAJIOTOBAS «IUCKBATNMPUKAIIID
OJTHOTO 13 IOCTABIIUKOB (K TOMY BpeMEeHH OJIATOIIOJIYYHO «OTKPECTUBIIIET0CI»
OT 9THX CHEJIOK) IO3BOJISET 0e3 TPyOa BBIIOJIHUTE IutaH. MHave yem mpoda-
HaIlel HAJIONOBOr0 KOHTPOJIS TAKOM IIOCTABJIEHHBIN HA IIOTOK METO PadOThH
He Ha30BEeIllb.

15 [Tocrarnorimerne ®AC Mockorckoro okpyra ot 13 mas 2014 r. No ®05-3938/2014
o nexy OO0 «Manom».
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Buenpsiemast rocymapcTrBoM crcremMa TOTAJIBHOTO KOHTPOJIS XO3SMCTBEH-
HBIX oIlepaiuii (pacmmpenHble B coorBercTBuu ¢ PemepasibHBIM 3aKOHOM
or 28 urons 2013 r. Ne 134-D3 dopma mexmaparnnu o HJIC u momHoMounsa
HastoroBeix opranoB; ACK HJ[C-2) mo3BosuT ormepaTuBHO BBHIABJIATDH «HAJIO-
roeele paspeiBe». Ho, eciim He OymerT BBemeHO TpebOBaHME O MPEIbIBICHUN
HAJIOIOBBIX IIPETEeH3NH MMEHHO K BBIMOIOIIPHUOOPETATEe 0, OTBeYATh BCe Uallle
OymeT «KpafHui» — TOT, ¢ KOI'0 HAJIOTH MOYKHO B3BICKATEH 0€3 0COOBIX YCHJIHA.

Jlyis momcka HAJIOTOBOIO BBITOAOIPHOOPETATENISI JOCTATOYHO OOBIYHBIX
HHCTPYMEHTOB, KOTOPBIMH BJIAJIEIOT HAJIOTOBHIE opradbl. K HuM oTHOCSTCS,
HAIIPUMep, BBISABJICHUE JTEJIOBBIX CBA3EH YYACTHUKOB CIEJIOK M aHaJIN3 CXe-
MBI CJIOKHMBIIIMXCST OTHOIIIEHWH, B TOM YKCJIE Ha OCHOBE BBIIIEYKA3aHHBIX IIPO-
TPAaMMHBIX CPEJICTB.

Hampumep, Korma uUKTUBHAS OPraHU3AIIN «OKA3BIBAET YCIYIH» TOJIBKO
OJTHOMY 3aKa3YUKY — 9TO, IIyCTh 1 KOCBEHHOE, HO IIOATBEPKIeHNe, YTO KOHTPO-
JIUPYIOIIUM JIMIIOM U IIpHo0peTaTesieM HAaJIOTOBOM BHITOIH (B BUIE 3aBBIIIEH-
HBIX BEIUETOB U PACXOI0B) ABJIAeTCS 3aka3vunk. JlanmbHeiiee paceiaenoBanme,
CKOpee BCero, JIUIIb IOITBEPIUT 9TOT BHIBOJ, BHISBUB HPU3HAKU OTCYTCTBHUS
daxra oxasanua ycayr. Jpyroe meso, Korma oT MMeHH (PMKTHUBHON (PHUPMBEI
OKa3bIBAJINCH PeaJIbHBIE YCIIYTH JECATKY COBEPIIIEHHO CAMOCTOSITeIbHBIX IPYT
ot apyra kommaauit. OueBUIHO, YTO OHH He MOIJIN JOTOBOPUTHCS O CO3TaAHUHN
TAKOH JIsKe(UPMBI ¥ HEe MOTYT COIJIACOBATH IIOJIyUYeHHe CPEICTB, COKOHOMJIEH-
HBIX 34 CYeT ee MCII0JIb30BaHUs. B aToM ciryyae MOKHO II003peBaTh COKPBITHE
BBIPYYKH BJIAJIEJIBIIAMHU TAKOM COMHUTEJIbHON OPraHU3aIluu, U JIJIsS JTOKA3bI-
BaHUSA 9TOr0 JOJIZKHEI OBITH 381 ICTBOBAHBI IIPABOOXPAHUTEILHEIE OPTaHbL.

Hepenku ciaydam, Korma HpOAyKIIMIO HEBO3MOMKHO IIPHOOPECTH y IIPo-
usBogurens. «Ha pyky» emy urpamor geduIUT IIPOAYKIIAH, CIIOMKHBIIASICST
KOH'BIOHKTYPA, JOMHHUPOBAHNE HA PBHIHKE. B CBsI3HM ¢ oTUM pacciieqoBaHme
JIOJIKHO OBITH HAIIPABJIEHO HA BBHISBJIEHHE HPU3HAKOB (PAKTUYECKOM II0[I-
KOHTPOJIBHOCTH ITPOM3BOAUTENII0 OCPEIHUKOB, PEaIU3YIOIINX ero IIPOIyK-
IIHI0, PeaIbHBIX PYHKIIUA MOCPETHUKOB 1 3HAYNTEIHHOI0 3aHUKEHUS I[eHbI
peayiu3aliuy IPOU3BOIUTEIIEM.

Besrpannqﬂaa OTBETCTBEHHOCTH U €€ IIOCJIEACTBHUA

Hu rpasmanckoe, HU HAJIONOBOE 3aKOHOIATEILCTBA HE IpeaycMaTpuBa-
0T 00I3aHHOCTH IIPOSABJIATD JOJIKHY0 OCMOTPUTEIHHOCTD IIPX BHIOOPE KOHTP-
areHTa ¥ 0TBEYATH 34 JeHCTBUA TPEThUX JIUIL. TeM He MeHee HaJIOroIIaTe Ihb-
MUKW BBIHYYKJIEHBI BHEIPATH CHCTEMBI IIPOBEPKH OyIyIMUX KOHTPATE€HTOB,
cobupas mpu 9TOM OTPOMHBIN 00beM MH(OPMAIINH, UCTPEOYS 3HAUNTEIbHOE
KOJIMYECTBO JJOKYMEHTOB 1 (POPMUPYSI KAMKIBINA HA KAMKIOI0 CBOE «I0CHE». DTO
BJIEUET 3HAYMUTEJbHBIE PACXOJbI, BEI3BIBAET CJIOKHOCTU IIPU HAJIAKMBAHIN
HOBBIX X03SIMCTBEHHBIX CBA3EH, 03HAUYAET BTOPIKEHNE B cpepy IIePCOHATbHBIX
W KOMMEPYECKH UyBCTBUTEJILHBIX JTaHHBIX, OJHAKO HE II03BOJISET 3aCTPaxo-
BaThCA OT IPETEH3UN HAJIOTOBLIX OPraHOB.

Mundpuu Poccnr 1 @®HC Pocenn pasbsacHAOT, YTO HAJIOTOILJIATEIBIIH-
KaM cJIeAyeT HPOABJIATH JOJKHYI OCMOTPUTEILHOCTH IIPU BBIOOpE KOHTP-
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areHToOB'®, OMHAKO IIpejiaraeMble B BEJOMCTBEHHBIX PA3bICHEHUSIX OPUEHTH-
PBI TAKOH OCMOTPUTEJIFHOCTH COBEPIITEHHO PACXOISATCS C PeaIbHOU Cyme0H0M
npakTuroii. B HegaBHeMm mmcbme ot 16 maprta 2015 1. Ne EJI-4-2/4124 na-
JIoroBasi cJay:k0a yKas3bplBaeT, UTO BBIBOI O «HAJOTOBOM OJIATOHANEHKHOCTID
KOHTPAreHTa MOYKHO CIIeJIaTh TOJIBKO IIOCJIe IPOBENeHUS BBIE3JHOM HaJIOro-
BOM ImpoBepku. Tem caMbIM, HA HAII B3IJISI, OKOHYATEJIBHO IIOATBEPIKICHEI
HPUHIIAIHAIFHAS HEBO3MOKHOCTD HAIEKHOM IIPOBEPKHU IIOCTABIIMKA HA 3Ta-
e 3aKJIIOYEHUS JI0r0BOpa M OECIIJIONHOCTh HUIEH O YeTKUX M OJHO3HAUHBIX
KPUTEPUSIX OCMOTPUTEIbHOCTH. HUUTO He MelaeT MOIIIEHHUKAM U300Pa3UTh
IOJIZKHYIO OCMOTPUTEIBHOCTh, 0(DOPMUB KOMILIEKT JTOKYMEHTOB «B JIYYIIEM
Bune». He MeHee yronmuna u umess opMUPOBAHUS HOPMATHBHOIO IIEPEYUHST
JIOKYMEHTOB, IOATBEPIKIAIINX OCMOTPUTEIEHOCTS.

C ydeToM IIepeOPHEHTHUPOBAHUS HA MPEIbSBJICHUE IIPETEH3UH BBITO-
JIOIIPHOOpETATEIII0 CYIIIECTBYIOMIAS IPAKTHKA PACITHPUTEIHHOTO TOJTKOBAHUS
HEOCMOTPHUTEJIBHOCTH IIPU BEIOOpE KOHTpAreHTa JI0JIKHA OBITH CKOPPEKTHPO-
BanHa. OTBevaTs 34 IIOCTABIIUKOB, €CJIM OHU He SBJISIOTCS «KapMAaHHON up-
MOM IIOKyIIaTeJIsd, IIOKYIAaTe Ib-HAJIOIOILIATEJIBIIUE JTOJIMKEeH TOJIbKO €CJIHM BbI-
roI0IIpProOpeTaTe sl yCTAHOBUTH HEBO3MOIKHO M TOJIBKO B CJIyYae IIPOIBJICHU
He IIPOCTO HEOCTOPOKHOCTH, a Tpy00ii HeocToposkHocTH. O rpyboil HEOCTOPOIK-
HOCTH MOYKHO TOBOPHUTDH TOT/IA, KOTIa HA MOMEHT COBEPIINEHUS CHEJIKHA HAJIO-
rOILIATEJIBIMUKY-IIOKYIIATeJI0 0e3 CIeIraIbHON ITPOBEPKU OBLIN OUYEBUIHEI
00CTOSITEJIBCTBA, KOTOPBIE MOTYT CBHIETEILCTBOBATH O TOM, UTO IIOCTABIIIAK
He IJIATUT HaJIOrOB (SIBHO 3aHUKeHHAas I[eHa U IT000HbIe COMHUTEIbHBIE 00-
CTOSITEJIBCTBA), T.€. €CJIH IIOKYIATeJIb 3HAJ WJIM MOI' 3HATH O Jederrax Ioc-
TABIMKA W MOT IPeAIIoJararhk, YTo HaJIor He Oymer yiwiadeH (cm. Pemrenme
ECIIY or 22 ausapsa 2009 r. u 1. 10 ITocranosiaennsa No 53).

YUuTBIBASI, YTO HEOCMOTPUTEJIFHOCT — 9TO KATETOPUs BUHBI, OTBETCTBEH-
HOCTH 34 Hee BO3MOJKHA TOJIBKO Ha OCHOBAHMU IIPAMOIO YKA3AHHUI B 3aKOHE.
Cy1ecTByoImas 10 CeroqHAIIHEero BpeMeH! MPAKTHKA He OCHOBAHA HA 3aKO-
He, T.e. He3aKOHHA.

Ilorarue HAIOTOBOI BBHITObI

KiroueBoe mmoHsaTre HAJIOTOBOM BBITOALI TPEOYET CEPhe3HOr0 YTOYHEHM.
K cosxamenuro, BeaencTsre ero Heg0CTATOYHO IPOPAOOTAHEOI0 M YeTKOTO OII-
penesieHuss B0300J1a1a/10, MOKHO CKa3aTh, BYyJIbrApHOE IIOHMMAHNE HAaJIOro-
BOM BBITOJIBI KAK BBEIYETOB, PACXOI0B M JIBI'OT, a4 He KaK pe3yJbTara 3JIOHAMe-
PEHHOI0 HCIIOJIL30BAHUA IIpaBa HA HUX.

B 1. 1 ITocramosiaenunsa Ne 53 mom HAJIOTOBOM BBEITOIOM IpeJIaraercs mo-
HUMATh yMEHBIIEHHE pasMepa HAaJOroBOM O00S3aHHOCTH, CJIEI0BATEIILHO,
HEeOo0X0IMMO B IIEPBYIO0 OUYepeIb Pa3odpaThes C TeM, YTO TAKOe KyMEHbIIIeHNe
pa3Mepa HaJIOrOBOM 00S3aHHOCTIN.

16 TIucema Mundguua Poccun or 6 mrossa 2009 r. Ne 03-02-07/1-340, ot 4 uroHs
2012 r. Ne 03-02-07/1-134 ; ucema @HC Poccnu ot 11 deBpassa 2010 r. Neo 3-7-07/84,
or 23 auBapsa 2013 r. Ne AC-4-2/710@ u np.
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Boapmewm, k mpumepy, Hasior Ha mpubbLIb. O4eBHIHO, YTO OH JOJKEH ObIThH
yILTaveH C IPUOBLIN, a He ¢ BRIPYYKH, HHOE 03HAYAJIO OBl ITPOM3BOJIbHOE HA-
JIOr000JIOMKEHE B OTCYTCTBHE dKOHOMHUYECKOro ocHoBauwusa. CreqoBaTelIbHO,
y4ueT 000CHOBAHHBIX M JOKYMEHTAJILHO MOATBEPIKIEHHBIX 3aTPaT He BJIeYeT
YMEHBIIIeHU pa3Mepa HaJI0r0BOI 00513aHHOCTH, 00BEKTUBHO CYIIECTBYIOIIEH
Yy HAJIOTOILJIATEJIBIMNKA B KOHKPETHOM HAaJIOTOBOM IIEPHOe, OH JIHIIL IIOMO-
raer ee MpPaBHJIBHO paccuuTaThb. JTo ke npumeHuTeabuo K HI[C oTtHOCHTCS
K BerderaMm Ha cymmy «HJIC», ymradeHHyio B cocTaBe IIEHBI ITOCTABIITIKAM.
Ecau roBoputs 0 moHMKEHHOH craBke, Hammpumep 10 %-Hoi cTaBKe 110 HAJIOTY
Ha 100aBJIEHHYIO CTOMMOCTD, TO OHA TaKKe IIOMOTaeT OIPeNe/IUTh, NCUNCIINB
CyMMy HaJIora, pasMep CYIIeCTBYIOIIe HaJI0TOBOM 00sI3aHHOCTH.

B nansoOM cirydae MOKHO TOBOPHTE 0 JIeHCTBUTEILHOM pasMepe HAaJIOTOBOM
obszzamuocTr. Ha BaskHOCTH ero ydera mpu Hasoroobsoskenwnu Ilpesumuym
BAC P® ob6pamraer BHEMAaHNe B II€JI0OM PSJIe CBOUX IIOCTAHOBICHUM, OJHAKO
Haubosee spKoe BBEIpAKEeHNEe IPABOBAA MO3UIIUS O HEOOXOIMMOCTH OITpesie-
JIeHUS JeHCTBUTEJIILHOTO pas3Mepa HAJIONOBOM 00s3aHHOCTH (TOuHee 00s3a-
TesiberBa) mosyunia B Ilocranosiaenun Ilpesumumyma BAC PO or 25 umons
2013 r. Ne 1001/13 o mexy OOO «I["asmpom tpancras Kpacmogap». Ha ocrose
9TUX PEeIeHU MOKHO COe/JIaTh BBIBO/I, YTO IO JeHCTBUTEILHBIM (MCTUHHBIM,
HOIJIMHHBIM) PasMepoM HAJIONOBOTO 0043aTeJIbCTBA CJIEAyeT HOHMMATh TOT,
KOTOPBIH CYIIIECTBYEeT HA CAMOM JeJie MCXOAd M3 PeasIbHBbIX 9KOHOMUYECKUX
OKas3aTeJiell HAaJIOrOILIATeJIbIMUKA (IIPUOBLITH, T00aBJIEHHON CTOMMOCTH U
IPYTUX 00JIaTaeMbBIX 9KOHOMUYECKUX BHIT0/!"); K €r0 BBISIBJICHIIO HE0OX0IMMO
CTPEMHUTHCS BCEMU CHUJIAMHU.

Hcronbp3oBaHMe HAIOTOBBIX JIBIOT IO OIpenesieHuio» (JIbroThl — obJierye-
HYe) BJIeUeT YMeHbIIeHNe HaJoroBoi Harpysku. OmIHAKO IeMCTBUTEIbHBIN
pa3Mep HaJIOTOBOTO 00sI13aTeJIbCTBA, T.e. ITOMJIesKallel yIiaTe CyMMBbI HAJIO-
ra, HEBO3MOIKHO YCTAHOBHUTH 0€3 yuyeTa HaJIOTOBBIX JIBI'OT KAK 0CBOOOKICHMUIA,
IPSIMO IPEeIyCMOTPEHHBIX IJIs1 HAJOTOILIATEIbIITNKOB HAJIOTOBBIM 3aK0OHOIA-
TeJILCTBOM.

CremoBaTeJIbHO, yUeT PAacXoj0B, BBIUETOB W JIBIOT HHUKAKOM HAJIOIOBOM
BBITOJIBI CAM II0 cede He BJIeYET, a II0J] yMEHbIIIeHHneM HAJIOI0OBOM 00s3aHHOC-
T TPUMEHHUTEJIbHO K HAJIOTOBOM BBITOJIe CJIEAyeT IIOHWMATH yMEHBIITeHUe
JIeCTBUTEJILHOTO pa3dMepa HaJIOTOBOTO 0013aTeJIbCTBA B COBOKYITHOCTH CIIe-
JIOK (JIMIT), KOrma HAPYIIAeTCS «3aK0H COXPAHEHU HAJIoray.

Oco0bIit, XOTSI U JOBOJIBHO PACIIPOCTPAHEHHBIN BUJ] HAJIOTOBOM BBITOJIBI,
— 9TO 3aBBIIIEHUE TEeHCTBUTEIHHOTO pa3Mepa 00s3aTeIbCTBA TOCYIapcTBa 110
BoaMereHuio Hasora (sosmerenue HJ[C ozmauaer He sKOHOMMIO Ha HAJIOTeE,
a TIOCTYILJIEHUE TeHEeKHBIX CPEICTB).

Takoe moHMMaHMe HAJIONOBOM BBITO/IBI, C OJHOM CTOPOHBI, «peaduInTHUPY-
eT» Pacxobl, BEIYETHI U JIbIOTHI, N30aBJISA UX OT HE3aCYKeHHO OTPHUIATeIb-
HOM KOHHOTAIIUH, a C IPYTOI — B OOJIBIIIE Mepe COOTBETCTBYeT CyTH Perrenus

170 MOHATHY 9KOHOMMYECKON BBITOIBI KAK dKOHOMHYECKOT0 OCHOBAHWSA HAaJIOTa
moxapobHee cm.: 3apunos B. M. IlonsaTne sxoHOMMUYECKOro ocHoBauua Hasora // Haio-
rosex. 2014. Ne 5. C. 22.
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Cyna EC or 21 despang 2006 r. 1 CIIOKUBIIEMYCS BOCIPUATHIO HAJIOTOBOM
BBITO/TBI B IPAKTHKE HAJOTOBBIX OPTAaHOB 1 apOUTPaKHBIX CYI0B. BeaycioBHO,
TaKoe IIOHMMAaHNEe HAJIOTOBOM BBITOJbI TPEOYeT IIepeoCMbICIeHUs U ITepedop-
MyJIMPOBAHUA HEKOTOPHIX mmosioskenuil [loctanosimenus No 53.

C y4eToM BHIIIEU3JIOMKEHHOI0 IIPOTUBOAEHCTBHE CXEMAaM C MCII0JIb30BAHMU-
eM (PMKTHUBHBIX OPraHU3aIUi JOJFKHO COCTOATH He B JIMIIEHWN HAaJIOrOILIa-
TeJIbIUKA [IPaBa HA BBIYETHI U PACXOIBI, 4 B IEPEJIOMKEHNH HA HaJIONOBOI'O
BBITOJIOIIPHOOpeTaTeN s B IMOPAAKE CyOCHINAPHOM OTBETCTBEHHOCTH CyMM Ha-
JIOTOB, He VILIAYeHHBIX B IEIOYKe CIeJIOK (COOCTBEHHO HAJIOTOBON BBITOMIHI),
KaK 9TO MMEeT MECTO B eBPOIEeMCKOM MpaKTHKe. Beab mpu IIpogaske IIpogas-
1I0M, TIOJI KOHTPOJIEM KOTOPOT0 TOBAP BBOIUTCS B 000poT Ha TeppuTopuu Poc-
cun (IPOM3BOIUTEIEM UJIA UMIIOPTEPOM), C TAKON pean3allii, IMyCTh Jaske
¥ 110 3aHUKEHHOM IeHe, Hauucasoresa u yimadupaores HJIC u masor Ha
npuObLIb. JIuITeHne HaIOromIaTeILIIUEA, KYyIUBIIEr0 9TOT TOBAP Yy KOHTPO-
JINPYEMOU IIPOIABIIOM «IIPOKJIAIKI», IIPABA Ha BHIYETHI M PACXOIBI B ITOJIHOM
cyMMe O3HAYaeT JBOMHOE dKOHOMUYECKOE HAJIOT000JI0KEeHNEe CTOMMOCTH O/I-
HOI'0 ¥ TOTO ’Ke TOBapa M HEeOCHOBATEJbHOe 000ralleHue rocyIapcTBa. JTO
Hemomyctumo B cuiy 1. 3 cr. 3 HK P®, corsracHo koropoMy HaIoTu HE MOTYT
OBITH IIPOM3BOJIBHBI U JOJIFKHBI IMETh 9KOHOMUYECKOe OCHOBAHUE.
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HAJIOT'OBAS BAKOHOTBOPYECKAA JEATEJIBHOCTDH
IFOCYOJAPCTBA 1 HAJIOTTOBOE AIMUHUCTPUPOBAHUE ITPOTUB
YRIIOHEHUA OT YIIJIATHI HAJIOT'OB

TAX LEGISLATIVE ACTIVITY OF THE STATE AND TAX
ADMINISTRATION AGAINST TAX EVASION

JI. AGpamuuk
KaHIUIAT IOPUIUIYECKUX HAYK, JTOIIEHT
I'poonencruii 2ocydapemeennniii ynusepcumem umenu [A. Kynanv

B cmamuve pacemampusaiomes 3akoHo0amenibHble HO8AUUL NPOMUE VK-
JIOHEHUA 0 YNJIAmbl HAJ10208 U cbopos. Hccnedyromes mepbl, UCnOJIb3Y-
eMmbLe 0718 nPedomepaULeHUA YKIIOHEHUA 0M YRaambl Hast0206. Ha ocrnose
MAMepPuaAIos HayuHol OOKMPUHbL U NOJIOHCEHUL AOMUHUCTPAMUBHO20
U HAJI0208020 3AKOH00AMENIbCMEA COCJIAH 8bl800 0 HeobX00UMOCMU CO-
6ePULEHCMBOBAHUA 3AKOH00AMEIbCMEa 00 0MEeMCMEeHHOCMU 30 NPQ-
BOHAPYULEHUA NPOMUE NOPAOKA HAJI02000T10M4CeHUA.

The article deals with the legislative innovation against tax evasion,
charges. Study the measures used to prevent tax evasion. On the basis of
materials of scientific doctrine and administrative provisions of the tax
law sand concluded on the need to improve the legislation on liability for
offenses against the order of taxation.

1. Onucauune mpo01eMbl 1 00OCHOBAHME
HEO00XO0IMMOCTH HCCJIeJOBAHUSA

IIporiece B3auMaHUs HAJIOTOB OCYIIIECTBJISIETCS IIyTEM pean3allii CBOUX
HAJIOTOBBIX 0053aTEJIBCTB KaK (PU3NMUECKUMHU, TAK U IOPUIUICCKUMI JIUIIAMH,
KOTOpBIE 3aYacTyi0 He 3aWHTEepPEeCOBAHBI IPUHUMATL yyacTrue B hOpPMUPOBa-
HUU JeHEeKHBIX (POHIOB TOCYIapCTBa 34 CYET COOCTBEHHBIX CPEJICTB, IT03TOMY
HEPEeIKH CJIyYar YKJIOHEHUS LIaTe/IbIIUKAME HAJI0TOB, HAJOTOBBIMH areHTa-
MU, KPEIUTHBIMU OPTaHU3AIUSIME OT YILJIATHI HAJIOTOB, COKPBITHSA UMYIIIECTBA,
IPeI0CTABICHUST HeTOUHOM MHpOpMAIuu o goxoaax u ap. s mpecevenns
HOJO0HBIX Mep HAapPYIIeHWsS HAJOIOBOI0 3aKOHOIATEIhCTBA HCIOJIB3YIOTCS
pasMYHBIe IPABOBBIE CPEJICTRA.

IIpuHuMAas Bo BHUMaHME CJI0KUBIILYIOCS MHUPOBYIO IPAKTHUKY HCIIOJIE30BA-
HUS PA3JIMYIHBIX [IPABOBHIX CPEJICTB IIPOTUBOIEHCTBUS YKJIOHEHHUIO OT YILJIATEI
HAJIOrOB, cOOpOB (IIOILJINH), CJIEAYET CKA3aTh, YTO MCIOJIb3yeMbIe CIIeITaIb-
HBIE METOJbl, HAIPABJIEHHBIE IIPOTUB YKJIOHEHHS OT YILJIATHI KOHKPETHOI'O
HaJIoOra, HAIIPUMEpP MEeTOAbl HaJIOTOBOTO aJIMHHHUCTPHUPOBAHUA (3AIIOJTHEHME
cueToB-aKTyp, 0cobast IIpoIleypa PErucTpaliid B KadvecTBe ILIaTesIbIIH-
Ka HaJIOTOB, OCOOBIH ITOPSIOK IIPUMEHEHUs HyJIeBOU CTaBKM, K IIPUMEPY IO
HJIC), e Bcerna marmoT HeoOXomuMbIi pesyabrar. Cunmraercs, 4To K yHUBEP-
CaAJIbHBIM METOIaM MOTYT OBITh OTHECEHBI:

© Abpamunk JI., 2016
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— MeXaHU3M IIPUMEHEHUSI Mep OTBETCTBEHHOCTH;

— obecreveHmre UCIIOJTHEHUS HAJIOTOBBIX 00513aTEJIbCTB;

— HaJIOroBOEe aJIMUHUCTPUPOBaHUE (B YaCTH KOHTPOJIbHO-HAI30PHOM Jes-
TEJIbHOCTY — €yKeJHEeBHAs JIesTebHOCTh HAJOTOBBIX M MHBIX I'OCYIAapPCTBEH-
HBIX OPT'AaHOB I10 00eCIIeYeHHUI0 IIPABUILHOIO UCUYKMCICHUS, CBOEBPEMEHHOI0 1
IIOJIHOT'O BHECEHMsI HAJIOIOB M cOOPOB B OO KeT (rocyJapCTBEHHBIN BHEOMOI-
SKEeTHBIM (POHI), KOHTPOJIb 3a TPAHCPEPHBIM IIeHOO0pa30BaAHMEM, XPOHOMET-
PaskHBIM HAOJIOIEHNEM, BBIIOJHEHUEM HAJIOr000A3aHHBIME JIMIIAMUA HOPM
HAJIOTOBOI'0 3aKOHOIATEJIECTBA, IIPOTUBOAEHCTBIE IOJIYUYeHNI0 He0OOCHOBAH-
HOI HAJIOTOBOM BBITOLI).

Bceernma B npaBorpuMeHeHNY BOSHUKAET 3aKOHOMEPHBIN BOIIPOC — J0CTA-
TOYHO JIA 9TUX YHUBEPCAJILHBIX METO0B, HCIIOJIb3yEeMBIX IIPOTUB YKJIOHEHM!S
OT YILIATHI HAJIOTOB B KOHKPETHHIM IIePHO]T COIMAIbHO-9KOHOMUYECKOI0 pas-
BUTHUA Tocyaapcrsa’?

Jlost orBeTa Ha Hero ciieayer oOpaTUTH BHUMAHKE HA Pe3yJIbTATHBHOCTH
JIOXOTHOM YacTy OI0yKeTHON CHCTeMBI, CBOEBPEMEHHOCTL €€ (POPMHPOBAHUS
¥ JOCTATOYHOCTH (PMHAHCOBBIX PECYPCOB I 9P(PeKTUBHOM peaTn3alini BCeX
dyHEKIIMI TOCymapcTBa.

K coskanenuio, mpaBomprMeHUTEIbHAS MPAKTHKA [IOKA3bIBAET HHOE.
IOpunuueckne u pusudeckme aUIla TO3BOISIIOT cebe HECBOEBPEMEHHYIO YII-
JIATy HAJIONOB WM JIPYruUX 00si3aTesIbHBIX Iniareskei. [Ipuuem ceromus crasio
€CTEeCTBEHHBIM YKJIOHEHUE OT HAaJIOTOBOM IMOBUHHOCTH KAaK JIETaJIbHBIMH, KOT'-
Jla yIAeTcs ITOJHOCTHI0 MJIM YACTUYHO M30eskaTh HaJIOr000/I0KeHsI, He Ha-
pyliasi Ipyu 9TOM JEeHCTBYIOIIEro 3aKOHOIATEIbCTBA, TAK W HeJIeraJbHbIMHI
crrocodbammu.

Hamepennoe m HempegHamMepeHHOe HapylleHHe HAJOTOBOI'0 3aKOHOIIA-
TEJILCTBA IIPHUBOIUT IIOPOH K CYIIECTBEHHOMY HEIOIOCTYILJIEHHUI0 HAJIOTOBBIX
W HEHAaJIOTOBBIX ILTaTeskell B OIOIMKETHYI0 CHCTEeMy rocymapcrBa. B cBssu c
9THUM IIepej IoCyIapCTBOM CTOUT 3ajada 00ecIieueHUs COOJIIOIEHUsS BCEeMU
IJIATEJIBIIUKAMY HAJIOT0B, COOPOB HAJIOTOBOI'O 3aKOHOJATEILCTBA.

IToaToMy BOIIPOCHI, CBSI3AHHBIE C M3yUYeHHEM BCEX ACIIEKTOB KAK HAaJIOro-
BOM 3aKOHOTBOPYECKON JeATEJIBHOCTH T'OCYyNAapCTBa, HAIIPABJIECHHOM IIPOTUB
VKJIOHEHHUS OT YILIATHI HAJIOTOB, TAK ¥ CAMUX METOJI0B HAJIONOBOI'0 4 IMUHHUCT-
PHPOBAHUSA, CHOCOOCTBYOIINX BBLIABJIEHHWIO YKJIOHEHUS OT YILJIATHI HAJIOIOB
¥ IPOBEIEHHUI0 IIPOPUIAKTHIECKUX Meporpuatuii B Pecrnyonuke Bemapycs,
SIBJISIOTCSI BECbMa aKTyaJIbHBIMIUI.

2. Hanororas 3aKOHOTBOpPUYECKAasA NEATEIBHOCTh rOCyIapCcTBAa
HIPOTUB YKJIOHEHUS OT yILJIAThl HAJIOTOB
B cr. 22 Hasorosoro kogexca Pecniyonukn Benapyces (mamee — HK)! za-
KpPeILIeHbl 00sI3aHHOCTH ILJIATEJIBIITUKOB HAJIOTOB IIepel FoCyJapcTBOM, CPe I
KOTOPBIX — YILJIATA YCTAHOBJEHHBIX HAJIONOBBIM 3aK0OHOIaTeIbCTBOM HAJIOTOR,

! Hamoroserit komekce Peciybimku Besrapyces (O6mas yacts) ot 19 mexabps 2002 r.
No 166-3 // Oramon — Bemapycs / Hatr. menTp paBosoit nag. Pecr. Benapyces. Munck,
2016.
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cO0poB (TIOIILINH); BeJeHNe B YCTAHOBJICHHOM MOPAIKE yueTa JoX040B (pacxo-
JI0B) ¥ MHBIX 00BEKTOB HAJIOTO00JIOMKEHHs; [IPECTABJIeHNEe B HAJIOTOBBINA Op-
raH 10 MeCTy IIOCTAHOBKHY HA yYEeT B YCTAHOBJEHHOM IIOPSIKE OyXTaJITePCKUX
0TYeTOB W 0AJIAHCOB, HAJIOTOBBIX JleKJapaliuii (PacyeroB), a TaKiKe IPYTUX
HEOOXOMMBIX JOKYMEHTOB M CBENEHUI, CBA3aHHBIX C HAJION00OJIOKEHEM.
B cBsizu ¢ oM rocymapcTBo B JIMIle HAJIOTOBBIX OPraHOB MMEET IIPaBO B CJIY-
yae HapYIIeHUs HaJIOTOILIATEIbIINKOM HAJIONOBOI0 3aKOHOIATEILCTBA IIPH-
MEHSITh MePHI JIJIs BOCCTAHOBJIEHHUS HAPYIIEHHBIX WHTEPECOB IroCyJapcTBa.

Kax oguu 13 BuI0B 00IIECTBEHHBIX OTHOIIEHUIN HAJIONOBBIE OTHOIIEHMS
CBSI3QHBI C U3MeHeHreM popM cCOOCTBEHHOCTH, C IIepeaavell YacTh ee B II0JIb-
3y roCcyJapcTBa, II09TOMY HeoOXOoauMma deTKas IIpaBoBas perjiaMeHTaIrus, a
TaKyKe JaJIbHellllee COBEPIIeHCTBOBAHNE U YKPEIJIeHe TapaHTHH [IPaB JIN4-
HOCTH B HAJIOTOBBIX IIPABOOTHOIIIEHUAX.

Kaskaprit cy0ObeKT HAJIOTOBBIX OTHOIIIEHUH CAMOCTOSITEJIbHO BEIOMpPAEeT MO-
JlesIb IoBemeHus1. B To sKe BpeMsl BHe 3aBHUCHMOCTH OT CIIOC00a ITOCTPOEHWS
B3aMMOOTHOIIIEHHNM € HAJIONOBBLIMU OPraHAMM HAJIOTOILIATEJBIIUKAM, KaK
IpaBUJIO, He ymaeTcsa M30e:kaTh IJIAHOBBIX IIPOBEPOK, W HAa OIpPeIeSIEHHOM
ararle KaskI0N OpraHu3alui IIPUXOIUTCA TOKA3BIBATH CBOIO IPABOBYIO II03M-
IIUI0 B BOIIPOCAX CBOEBPEMEHHOM cIauyn HAaJOTOBOW OTYETHOCTH, IIPaBUJIbLHOC-
TH WCUYNCJIEHUS U YILJIATHl HAJIOTOB.

Mesxmy Tem m10CTATOYHO YaCTO 9KOHOMHYECKU OJIATOMIOJIyUIHBIE IIPeIIIpH-
SITUSI, CPeQU KOTOPBIX BBIAEJISIOTCS IIPOM3BOICTBEHHEBIE, TOPIOBO-3aKyIIOU-
HbIe, ITOCPeTHUYEeCKIe, 3aYacTyI0 IIPHUOeranT K YKJIOHEHUO OT YILJIAThI HAJIO-
roB. TeM caMbIM 9TH HPENIPHUATHS CO3TABAJIHU U CO3JAIOT 3a4aCTYI0 HOBBIE
IpeaIpUHUMATEIbCKIE CTPYKTYPHI, CIIOCOOCTBYIOIIME YXOAY OT HAJIOT000JI0-
SKEHUS.

B 1essix BeIsIBIIEHUS CYOBEKTOB, YKJIOHSIOIIUXCS OT YILJIATHI HAJIOTOB C
HCIIOJIb30BAHUEM JIKEIIPeIIIPUHNMATEILCKUX CTPYKTYP, M IOMCKA IIyTel
IPOTUBOIENCTBUA JAHHON cxeme ObLI mpuHAT YKa3 I[Ipesumenra Pecry0mm-
ku Bemapyce or 23 oxrsaops 2012 r. Ne 488 «O HeKOTOpPBIX Mepax II0 IIpe-
IYIIPEesRICHNI0 He3aKOHHOM MIHUMHA3AIIUN CYMM HAJIOTOBBIX 003aTEJILCTBY?,
KOTOPBIN IIPEeayCMOTPEJ HeOOXOIMMOCTH CO3TaHUS W YCTAHOBUJ IOPSAIOK
dopmMupoBaHUA peecTpa KOMMEPUYECKHX OPraHU3AIUN W WHINUBUIYAJIbHBIX
HpeaIpUHUMATEeH C IIOBBIIIEHHBIM PHCKOM COBEPIIEHHUs IIPaBOHApPYIIIE-
HUHA Kak B cdepe HaAJIOTroOOJIOMKEHNs, TaKk U B 9KOHOMHYECKOHN cdepe B Iie-
sioM. KouTposmpyolire opraisl HaaeIeHbl II0JIHOMOYNSIME COrJIACHO YKaay,
B COOTBETCTBUU C KOTOPBIM II0 MTOTaM ITPOBEPKH, IPOBEIEHHO B IIpemesiax
WX KOMITETEHIINY, TPU3HABATE IIEPBUYHBIN YUETHBIN TOKYMEHT He UMEIOIITUM
IOPUINYECKOI CHJIBI. B 11es1aX mpeioTBpaliieHus YKIOHEHUs OT YIIJIaThl HAJIO-

2 O HEKOTOPHIX Mepax M0 IIPEIYIPEeKICHUI0 HEe3aKOHHON MHHUMUIAIUA CYMM
HAJIOTOBBIX 00s13aTesIbeTB : ykas Ilpesumenrta Pecniybsimkn Benapyceb ot 23 oxTsbps
2012 r. No 488 (B pexm. or 29.11.2013) // Oranou — Benapycens / Harr. 1entp mpasoBoit
und. Pec. Benapycs. Munck, 2016 ; O 100 THUTEIEHBIX Mepax M0 IPEIyIIPeskISHNI0
HE3aKOHHOM MUHUMM3AIIUHN CYMM HaJioros : ykas IIpesumenra Peciybimku Bemapych
or 19 ssuBapsa 2016 r. Ne 14 // Tam xe.
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OB CyOBEKTHI X03SIHMCTBOBAHUS 00sI3aHBI 00€CIIEUNTD IIPOBEPKY COOTBETCTBHSI
MEePBUYHBIX YYETHHIX JOKYMEHTOB TPeOoBaHUSIM 3aKoHoAaTesbeTBa’, Bee xo-
3SIFICTBEHHBIE OIepalluH, IIPOBeJeHHBIE C HAPYIITeHHuEM MOPIaKa 0pOPMIeHUS
MEePBUYHBIX YUETHBIX JOKYMEHTOB M HPU3HAHHBIE He NMEIIIUMU I0PUIHIIec-
KOM CHJIBI YYETHBIX JJOKYMEHTOB, IIOJJIEKAT HaJI0T000I0KEHIIO.

B 2014 r. masorossie opraub! BEISIBUIN 865 aKTOB YKJIOHEHUS OT YILJIATHI
HAJIOIOB 1 cOOPOB IIOCPEeICTBOM 0hOPMIICHHUS CIIEJIOK C CYObEeKTaMHU, JeATe/Ib-
HOCTh KOTOPBIX MMeJIa IMPU3HAKH JIKeIIpeaIpuHuMaTe bekoit. Oprausr du-
HAHCOBBIX PACCJIEIOBAHUI HAIPABUJINA B HAJIOTOBBIE OPTaHBI HH(OPMAIIHIO B
otHoeHNN 670 cyOBEKTOB, B3aNMOLEHCTBOBABIIINX CO JIKECTPYKTYPAMU.

B mensax mpemorepalieHus yRIOHEHNS OT YILJIATHL HAJIOroB 3axkoHoM Pec-
nyosmuku Benapyces or 30 gexabpsa 2015 r. «O BHeceHUM M3MEHEHUHI U JI0II0JI-
HEHHUH B HEKOTOphIe 3aK0oHbI Pecirybmnku Benapych 1o BorrpocaM mpeaprHI-
MAaTeJIbCKOU JesITeJIbHOCTHA M HAJIOT000JI0MKEeH I OBLIIN BHECEHbI H3MEeHEeHUST
u gonoaHeHus B cr. 30" Hamorosoro konexca Peciiyoiukn Bestapycsh.

C 1 suaBaps 2016 r. HAJIOTOBBIE OPTaHLI BIIPABE KOHTPOJIUPOBATH COOTBET-
CTBIE HAJIONOBOM 0a3bl, OTPAKEHHOM IIJIATEeJILIINKOM B HAJIOIOBOM JIeKJIapa-
MY HA OCHOBAHHWM IIPUMEHEHHBIX MM IIeH, HaJIOrOBOM 0ase, ompeIesIeHHON
HAJIONOBBIM OPTaHOM C YYE€TOM PHIHOYHBIX IIeH, II0 CJIEIYIOIINM CIeTKAM:

— CBSIZAHHBIM C Peasr3aliieil U IpruoopeTeHrneM HeIBUKINMOTO HMYIIECTBA;

— C OJHHUM JIUIIOM, €CJIM CyMMa IIpeBbIaer 1 Mypa 0eIopyccKux pyoJieit
0e3 yueTa KOCBEHHBIX HAJIOTOB;

— COBEPIIIEHHBIM 110 BHEIITHETOPTOBOH JeATEIHbHOCTH C B3AUMO3aBUCUMBIM
JIUIIOM U JP.

IIpu aTOoM cymMmma IIeHBI CIEJIOK OIIPeesIsgeTcs IIyTeM CYMMHUPOBaHUS 000-
poTa o KasKI0M ClieJIKe II0 peaju3allii TOBAPOB B TeUeHUeE HaJIOTOBOTO IIe-
puoza.

Baxonomaressb mmpeaycmorpesa 20%-HbIH IIOPOr OT PHIHOYHOM IIeHbI IIOBHI-
IIeHUs 00 IMOHMKEHUS [IeHbI IO CAeIKaM.

Jluist yIpolieHuss HaJIOrOBOTO KOHTPOJIA U IIPEeJOTBPAIIeHHU YKJIOHEHMUS
OT YILIAThl HAJOTOB 3aKOHOMATEJb MOCTAHOBHUJI, UTO ILJIATEJIBIIUK 00sI3aH
YBEIOMJISATH O COBEPIINEHHBIX UM CHEJIKAX IIyTeM IIPeJCTABJIEHUS B HAJIOTO-
BBIM OpraH II0 MECTY IMOCTAHOBKHU HA y4eT MHPOPMAIUHU 00 OCYIINeCTBICHUN
CIEJIOK.

3 O OyxraJsIrepCcKoM ydeTe M OTUeTHOCTH : 3akoH Pecnyonuku Benapycs or 12 uwoms
2013 r. No 57-3 (B pex. ot 04.06.2015) // Orasnon — Bemapycs / Har. menTp mpasBoBoit
und. Pecrn. Benapycs. Munck, 2016 ; O6 yTBep:RIeHUN TUMOBBIX (POPM TIEPBHUYHBIX
yuerHbix gokymeHToB TTH-1 «ToBapuo-TpancmopTHas Harkaamguas» u TH-2 «Tosap-
HasA HAKJIa HA U VIHCTPYKITUY [0 3aTI0JTHEHUIO TUIIOBBIX (DOPM MEPBUYHBIX YUETHBIX
noxymentoB TTH-1 «ToBapuo-TpanctioptHas naknagaas» u TH-2 «TopapHas makmaai-
Has» : moctaHoByienne MunucrepcrBa duuancoB Pecybimkn Bemapyces or 18 meka-
Opsa 2008 r. Ne 192 (B pex. or 10.07.2009) // Tam xe.

4 O BHeceHNM M3MEHEHUH U JOTIOJTHEHUN B HEKOTOPhIe 3aKOHbI Pecrrybsimkn Beura-
PyCh II0 BOIIPOCaM HPEAIIPUHUMATEIbCKOM TeATEIbHOCTH ¥ HAJIOTO00I0KEHUS © 3aK0H
Pectiyomukn Bemapyces ot 30 mexabps 2015 r. No 343-3 // Orasmou — Benapyces / Harr,
meHTp npasosoit nHg. Pecn. Benapycs. Mumck, 2016.

'0810dPTAD0I 91D0HIUBLERT BOXD8hdOELOHONDE BDEOIOUDH Mhwodgy |f

95



IIyGnuunbie huHAHCHI 1 HAJIOTOBOE IIPABO: €5KEeTrOJHUK

2016. Buinyck 6

O
(=2

B cBsiau ¢ aTuM BaskHOE 3HAUYEHUE HMeeT PasBUTHe HHMOPMATH3AIUH Ha-
JIOTOBOM CHCTEMEI ¢ MCIOJIb3oBauneM IlopTaia aJIeKTPOHHBIX CUeTOB-QaKTyp,
SIBJISTIOIIIETOCSI MHQOPMAIIUOHHBIM pecypcoM MmuHHCTEPCTBA II0 HAJIONAM U
coopam Pecrrybsmmkn Bemapycs. IlosTomy mHGbOpMAaIus o caeakax mpeacTas-
JISIETCS B HAJIONOBBIM OPraH IIyTeM BHECEHUS ILIATEJIBIIIMKOM CBEIeHUN 0 HUX
B 9JIEKTPOHHYIO CUeT-(parTypy.

B ormenpHBIX cydasx IJIaTeJIBIIAEK HAJIOTOB 00S3aH IIPEIOCTABUTE 9KO-
HOMMYECKOe 000CHOBAHME ITPUMEHEHHOM IeHbI U (MJIM) JOKYMEHTAIUH, II0/I-
TBEPIKIAIONIEN SKOHOMUYECKYID OOOCHOBAHHOCTH IIPUMEHEHHOM IIeHBI II0
cHeIKam’.

B 10 sxe Bpemst ycriteHre 0TBETCTBEHHOCTH ILIATE/IbIITUKOB HAJIOTOB SBJIS-
eTcs OOHUM M3 HAIPABJICHUN IPABOBEIX MEpP IIPOTUB YKJIOHEHNS OT YILIATHI
HAJIOTOB.

3. Hamorosoe aqgMUHUCTPUPOBAHUE IIPOTUB YKJIOHEHUS
OT yILJIATHI HAJIOTOB

OTBETCTBEHHOCTh 3a HApPYIIEHHEe HaJIOTOBOTO 3aKOHOIATEILCTBA HE CY-
TIEeCTByeT U30JIUPOBAHHO TOJBKO B paMKaX HaJIONOBOTO IIpaBa — B 3aBUCUMOC-
TH OT TSIPKECTH COBEPIIEHHOI0 JeSHUS WU CyObeKTHOT0 COCTaBa IIPUMEHIMEBI
HOPMBI MHBIX OTpacjiell IIpaBa B IeJIIX OXpaHbl UMYNIeCTBEHHBIX MUHTEPECOB
rocymapcta®. IIpobisiema oTBeTCTBEHHOCTHM 3a MIPOTHUBONPABHBIE [IESIHUSA B
chepe HAJIOr000JIOKEHIS ABJISAETCH, TAKUM 00pa3oM, KOMILIEKCHOM! 1 JOJIKHA
pas3peniaTbCcAd MOCPEICTBOM aHAJM3a W COBEPIIEHCTBOBAHUA IeMCTBYIOIIETO
mHAHCOBOTO, aAMUHHUCTPATHBHOIO, YTOJIOBHOTO ¥ TPAKIAHCKOT0 3aK0HOIA-
TeabcrBa. OOHAKO MMEHHO COOTHOIINEHME IOHATHN «HAJIOTOBAS OTBETCTBEH-
HOCTBH» U «aIMHUHUCTPATHUBHAS OTBETCTBEHHOCTH 34 HapYIIIEeHNEe HaJIOTOBOT'O
3aKO0HOJIaTeJILCTBA» BHI3BIBAET HAYYHBIE CIIOPHI.

MosxHO BBIIESTD 00 ISATH BAPUAHTOB COOTHOIIEHUS aJMHUHUCTPATHBHOMN
¥ HAJIOTOBOM OTBETCTBEHHOCTH. Jallle BCero Taxasi HecorJIacOBAHHOCTHL MHeE-
HUI HAOIIOOAaeTCs Cpeu poccuiicknX aBTopoB. OObACHUTE 3TO ABJIEHHE MOMK-
HO HaJIW4YMeM B IIpaBoBoil cucreme Poccmiickoit Demepaiiuu ompeneieHHoN
KOJIJTU3UM MEKIY IBYMs KOHKYPUPYIOIIUMU U ITapasljieJbHO CYITeCTBYIOITH-
MU BUJAMH OTBETCTBEHHOCTH: HAJIOTOBOM M aIMHUHHUCTPATUBHOMN, 3aKpPeIJIeH-
HBIMH B KOOU(MPUITAPOBAHHBIX AKTAaX HAJOTOBOTO ¥ A MU HUCTPATUBHO- 1€ TUKT-
HOT'O 3aKOHOIATEJIHLCTBA COOTBETCTBEHHO .

® Hasoroesiit komekce Peciybsmkn Bemapyces (O6mias vacts) or 19 mexkabpsa 2002 r.
No 166-3 // Orasmon — Bemapycs / Hatr. mienTp paBosoit nug. Pecr. Benapyces. Munck,
2016.

¢ Kpoxuna FO. A. HasoroBoe mpaBo : y4eOHUK [1JI By30B. 3-€ U3]., epepad. u JoII.
M., 2010.

" Hasroroseiit komekce Pecrybsmmkn Besrapyces (O61mras vacts) ot 19 gexabps 2002 r.
No 166-3 // Oramon — Bemapycs / Hatr. mienTp ipaBosoit nug. Pecr. Benapyces. Munck,
2016 ; Komexrc Poccuiickoit @emepaliuu 00 aIMAHUCTPATUBHEBIX IIPABOHAPYIIIEHUAX OT
30 mexabpst 2001 r. No 195-@3. Jlocrymr u3 crpaB.-mpaBoBoii cuctemsbl «HoHCYyIBTAHT-
ILmroc».



Pasmgen I IlpaBoBbie CIOCOOBI IPOTUBOAENICTBUA YKIOHEHHUIO. ..

Tem me menee u B Pecrybnke Benapych He Bce yueHbIe eIHHOTIACHEL B
ompeeJIeHNH IIPAaBOBOM IIPUPOILI OTBETCTBEHHOCTH 34 HAJIOIOBLIE ITPABOHA-
pyienust. CyIliecTBOBaHre HOPMATHBHO-IIPABOBOM HEOIIPEIeJI€HHOCTH B BOII-
pocax OTBETCTBEHHOCTH 34 HapYyIIeHHe HaJOTOBOI'0 3aKOHOAATeJIbcTBa (OT-
cyrctBue B HasoroBom Komexce Pecryonukn Benapych crieraibHOM TJIaBhI)
MIPUBOJUT K TEOPETUKO-HAYYHOM HEOIPeIeJIEHHOCTH II0 BOIIPOCY XapakTepa
BO3IeMCTBUSA HAJIOTOBOM OTBETCTBEHHOCTH HA IIPABOHAPYIIUTEJIENH U IIOUCKA
Hanbosee 3p(PeKTUBHLIX Mep IIPOTUB YKJIOHEHUS OT YILJIATHI HAJIOTOB.

B ropunmueckoit Hayke CyIecTBYIOT Pa3IHUYHBIE MO3UIUUA OTHOCUTEIHHO
MOHSITHUS HAJIOTOBOM OTBETCTBEHHOCTH. IIpuBep KeHIIbI IIepBOM TOUYKH 3PEHUT
CUUTAIOT, YTO CPOPMHPOBAJIOCH TOCTATOUYHO UETKO BBIPAKEHHOE IIPaBOBOE
SIBJIGHVE — OTBETCTBEHHOCTDH 34 HAaJIOTOBbIe IpaBoHapyIrerusd. [loaTomy 060-
3HaYeHNe OTBETCTBEHHOCTU 34 HAJIOTOBBIE IIPABOHAPYIIIEHUS KaK HAJIOMOBOM
OTBETCTBEHHOCTH BIIOJIHE OOOCHOBAHHO, HAJIOTOBAs OTBETCTBEHHOCTH pPAacC-
CMaTpPUBAETCa KaK CAMOCTOATEIbHBIN BUJ] OTBETCTBEHHOCTH.

Tar A. A. CaBuIikuii BEIBOJUT PSAJT XapaKTEPHBIX 0COOEHHOCTEMH, TT03BOJIs-
OIIUX OTJINYATH HAJOTOBYIO OTBETCTBEHHOCTD OT aIMUHUCTPATUBHOM:

a) cdepa OeMcTBUS — 3TO 00JIaCTh OTHOIIEHUH, K KOTOPBIM OTHOCSTCSI OT-
HOIIIEHU, CKJIAIBIBAIONINECS 10 YCTAHOBJIEHUO, BBEIEHUIO U BSUMAaHUIO HAa-
JIOTOB M COOPOB, 4 TAKIKe OTHOIIEHUA B IPOIIECCe OCYIIECTBICHMS HAJIOTOBOI0
KOHTPOJISA, 003KaI0BAHNI AKTOB HAJIOTOBBIX OPTaHOB, JeicTBHH (0e3aeiCcTBI)
HX JTOJIZKHOCTHBIX JIMII ¥ IIPUBJIEUEHNS K OTBETCTBEHHOCTH 34 COBEpPIIIeHre Ha-
JIOTOBOTO IIPAaBOHAPYIIIEHNS;

0) xapakTep IPHUMEHSAEMBIX CAHKIINN — B KayeCTBe HAJIOIOBOM CAHKIINK
BO3MOKHO IIPUMEHEeHNe TOJIBKO IIITpada kak HanmboJiee 1meecoodpastoi gop-
MBI HAKA3aHUS 34 HAJIONOBOE IIPABOHAPYIIEHNE B PAMKAX HMYIIECTBEHHBIX
OTHOIIIEHUH];

B) HAJIOrOBasd ¥ AAMHHUCTPATUBHAS OTBETCTBEHHOCTH IIPUMEHSAIOTCI K
Pa3JINYHBIM CYObeKTaM IPaBOOTHOIIIEHMI®.

B pamkax gammOro moaxoma MOKHO BBIIEJIUTH TOUKY 3PEHUS CIIEITHAJINC-
TOB B 00J1aCTH (DUHAHCOBOIO IIpaBa 0 BXOYKIEHUN HAJIOTOBOM OTBETCTBEHHOCTH
B KaYeCcTBe COCTABHOMN YaCTH (PMHAHCOBOM OTBETCTBEHHOCTH.

IIpodeccop 0. A. Kpoxuna ykassIBaer, 4To HAJIOroBasi OTBETCTBEHHOCTD
[0 CBOEH IIPHpPO/Ie, IIPEIMETY U METOAY PeryJJIMPOBAHUS SIBJISETCS COCTABHOM
4acThio (PUHAHCOBO-IIPABOBOI OTBETCTBEHHOCTH W peajim3yeTcs B Trocynap-
CTBEHHO-BJIACTHBIX OTHOIIEHUSX, CKJIAIBIBAIOIINXCI OTHOCUTEIHHO YCTAHOB-
JIEHUsI ¥ B3UMAaHUs 00s13aTesIbHBIX mrareskeit. OTHeceHMe HAJIOIOBOM OT-
BETCTBEHHOCTH K PA3HOBHUIHOCTHA (PMHAHCOBO-IPABOBOM IIOATBEPIKIAETCA U
BXOKJ€HMEeM HaJIOTOBOTO IIpaBa B (PMHAHCOBOE B KAUeCTBE €ro IT0H0TPAaCJIH.
Bwmecre ¢ Tem HamoroBast 0oTBETCTBEHHOCTH MMEET OITPEIEIEHHYIO CIEITUPUKY,
00yCJIOBJIEHHYI0 0COOEHHOCTSIMU HAJIOTOBOM JesATeIbHOCTH I'OCYIapCTBa U Me-
XaHU3MOM IIPABOBOTO PEryJIHpPOBAHUS HAJIOIOBBIX OTHOIIEHHN. Bobimesrenue
HAJIOTOBOM OTBETCTBEHHOCTH B CAMOCTOSTEILHBINA BH[ (DMHAHCOBO-IIPABOBOM
OTBETCTBEHHOCTH 00yCJIOBJIEHO U BhIesieHremM Hastoroseim komercom Pocemii-

8 Cm.: Casuuyruti A. A. Hasoroobiosxenue : yaed. mocobme. Murck, 2007.
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croit Menepaly IPOILECCYATbHBIX HOPM, PETYJIUPYIONINX IIPOU3BOACTBO II0
JleJIaM O HAJIOTOBBIX IIPAaBOHAPYIIEHUSIX’.

CTOPOHHMKY APYTOl MO3UIIUH He HOIIeP:RUBAIT CAMOCTOATEILHOCTD Ha-
JIOTOBOI OTBETCTBEHHOCTH W CYMTAIOT, YTO 34 HAJIOIOBBEIE IIPABOHAPYIIEHUS
CYIIIeCTBYeT TOJIbKO aIMUHUCTPATUBHASA OTBETCTBEHHOCTD (371eCh HAJIOrOBasd
OTBETCTBEHHOCTH MOYKET PACCMATPUBATHCA KAK PA3HOBUIHOCTD aIMUHUICTPA-
THUBHOM OTBETCTBEHHOCTH).

Toura 3peHus 10 ITOBOY HAJIOTOBOM OTBETCTBEHHOCTH KAK PA3HOBUIHOC-
TH aIMUHUCTPATUBHON OTBETCTBEHHOCTH BO MHOI'OM OOYCJIOBJIEHA TE€M, YTO
HAJIOOBOE IIPABOHAPYIIEeHNE KaK OCHOBAHNE IPUMEHEHUs Mep PUIHIECKON
OTBETCTBEHHOCTH TI0 CBOEH IIPUPO/e U IpU3HAKAM UIEHTUYHO aIMUHUCTPA-
TUBHOMY ITPABOHAPYIIEHUIO, II09TOMY, HECMOTPS HA CIIEIU(PUKY IIPABOBOIO
3aKpeIIeHnsI HAaJOTOBOM OTBETCTBEHHOCTH, CIEJIATh BBIBOI O €e ITOJIHOM ca-
MOCTOATEJBHOCTU HapaBHe C YTOJIOBHOM, TpakIaHCKOM, a IMIHUCTPATUBHON
¥ JUCITAILINHAPHOM, 110 MHEHHIO 9TUX aBTOPOB, HEJIH3.

OToM TOYKH 3peHus 00 aJIMUHHCTPATHUBHON HPHUPOJEe HAJOTOBON OTBET-
CTBEHHOCTHU Hpuaep:kuBaores, B uacraoceru, C. P. @yro'®, A. H. Kpamuux!'!,
A. B. lemun'? u np.

C Hamre TOYKHW 3peHusI, HU OJUH N3 YKA3aHHBIX IOIXOIO0B HE SIBJISIETCS
OJTHO3HAYHBIM. B 2T0# cBs3W moJsiaraeM 0oJiee IOCJIEIOBATEIHLHOM ITO3UIIHI0
aBTOPOB, MMEHYIOIIUX OTBETCTBEHHOCTh 34 HaApPYIIeHUe HAJIOTOBOI0 3aKOHO-
JIaTeJILCTBA KOMILJIEKCHBIM IPABOBBIM MHCTUTYTOM, OOBEIMHSIONIAM HOPMBI
Pa3JIMYHBIX OTpacjel mpaBa, HallpaBJeHHbIe HA 3alUTy HAJOTOBBIX IIPaBO-
OTHOIIIEHUM.

Yro ke Kacaercsa HeIOCPEICTBEHHO OTBETCTBEHHOCTH 34 IIpaBOHApPYIIIE-
HUS IPOTUB IOPSAIKA HAJIOr000JIOKEHNA, CAHKIINKA 34 KOTOPBIE IIPeIyCMOT-
peunr Komexcom Pecnybimmkm Bestapych 00 agMUHHCTPATHBHBIX IIPABOHA-
PYIIEHHUSIX, TO OHO COYeTaeT HOPMATHUBHBIE U IIPOIIECCYAJIbHBIE OCHOBAHUS
IOPUINYECKON OTBETCTBEHHOCTH aIMUHUCTPATHBHO-IEJIUKTHOI0 XapaKrepa 1
darTHUecKre oCHOBaHMA HAJIOTOBO-IIPABOBOTO XapaKTepa.

Taras cTpyKTypa CAaHKITUI 32 HAJIOTOBBIE ITPABOHAPYIIIEHU IBJISIETCS pe-
3yJIbTATOM 9BOJIIOI[MOHHBIX IIPeo0pas3oBaHmuil B cucreMe IpaBa PeciryOimkn
Bemnapycs.

Wcropust oTBETCTBEHHOCTH 3a HAJIOTOBLIE IIpaBoHapylnenus B Pecybiru-
ke Bemnapych He OpL1a ogHOPOIHOI. B pasHoe BpeMst JaHHBIM MHCTUTYT II0IIa-
JlaJI TI0[ IIPABOBOE PEryJINpOBAHNE HOPMATHBHBIMY ITPABOBBIMH AKTAMU Pa3-
JIMYHON IOPUINYECKON CUJIBI M OXBATHIBAJI CAHKITUY JJId PA3HBIX CYOHEKTOB

® Komerc Poccuiickoit @emeparumn 06 aIMAHUCTPATUBHEIX ITPABOHAPYIIIEHUSIX OT
30 merabpst 2001 r. Ne 195-@3. Jlocrymr u3 crpaB.-mpaBoBoii cucteMsbl « HoHCyIBTAHT-
ILroc».

10 Cm.: @ymo C. P. AnMuHUCTpATUBHAS OTBETCTBEHHOCTDH 34 IPABOHAPYIIEHUI B
00J1acTH HAJIOrOB U cOOPOB : aBTOoped. Iwuc. ... Kaud. opud. Hayk. Omck, 2004.

1 Cwm.: AnvMuHHECTpaTUBHOE MpaBo. 4. 2 : AJMUHHCTPATHUBHO-IEJIUKTHOE IPABO.
Ocobennas gactsb : yueb. mocodoume / A. H. Kpamuwuxk [u np.] ; mox pex. A. H. Kpamuwuxka.
Mumnck, 2010.

12 Cwm.: Jlemun A. B. Hasorosoe mpaso Poccun : yueb. mocobue. Kpacruospck, 2006.
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IIPaBOHAPYIIIEHUS, YTO BHI3BIBAJIO HEMAJIO IIPOTUBOPEUHIA, HO BMECTe C TeM U
obecIieuyrBaJIo JBUKEHNE CUCTEMEI I10 IIyTH COBEPIIIeHCTBOBAHMS.

B 11e10M, Gestopycckast MogesIb pa3BUTUA OTBETCTBEHHOCTH 34 HAJIOTOBHIE
IPaBOHAPYIIEHUS HMCTOPUYECKN MOKeT OBITH pasielieHa Ha JeThbIpe oTalla,
XapaKTePUIYIOIINXCA PASTUIYUAMI B UCTOYHUKAX IIPABOBOTO PETYIMPOBAHUS
M Kpyre cyObeKTOB, HA KOTOPHIX PACIIPOCTPAHSIIN CBOE IeMCTBHE CAHKIIUHN 34
HapPYIIeHUs HAJOrOBOro 3akoHomarebcrBa. Cliegyer oTMeTHTD, 4TO pasie-
JIGHHE 9TO BeChbMAa YCJIOBHO W YeTKMe IPAHUIILI JTaHHBIX 9TAIIOB 0003HAYUTH
HEJIb3sI, YTO 00YCJIOBJIEHO 0COOEHHOCTIMU OeMCTBUSA aIMUHUCTPATUBHOTO 3a-
KOHOJATEJIbCTBA BO BPEMEHM.

IlepBEIit aTanm pa3BUTUA OTBETCTBEHHOCTH 3a HAJIOTOBBIE IIpaBOHAPYIIIE-
HUS IIPOMCXOIUII Ha IPHUHIIUIIAX 3aKPeIlIeHNs aIMAHUCTPATUBHO-IIPABOBBIX
0 CBOEI CYTH CAHKIIMI B CaAMOM HAaJIOTOBOM 3aKOHOIATeJhCTBE HAPSIY C
neticreueM Homexca Peciybsrmkn Besrapycs 00 anMuHUCTpaTUBHBIX IIPABOHA -
pymennax 1984 r.!? Taximke maHHBIN IIePHO] 03HAMEHOBAJICS 3aKOHOLATENh-
HBIM 3aKpeIlIeHreM HOBOI'O B IOPUINYECKON HayKe IIOHATHUSA — «(PUHAHCOBLIE
CAHKITUID.

Hecmorpst Ha mpuasaTre AByX QyHIAMEHTAJIBHBIX HOPMATHUBHBIX IIPAaBO-
BEIX akToB — OOmei vactu Hasorosoro romerca Pecryonukn Benapyces' u
Konerca Pecrybsmmkn Besapych 00 agMuUHECTpATUBHBIX IIPABOHAPYIIEHUSIX
ot 21 ampesnss 2003 r.'%, — BTOpO# aTam XapaKTepH30BAJICA HAJIWYNEM HaU-
0O0JIBIIIEro YMCJIa MPOTUBOPEYNI B MCTOPUM HHCTHUTYTA OTBETCTBEHHOCTH 34
HAJIOTOBBIE IPABOHAPYIeHUs. [ JTaBHbBIE CII0KHOCTH 3aKJII0YAIUCh B TOM, YTO
KoAIl ue Obl1 BBeIeH B [eiicTBHE, B CBSI3HU C UeM CYIIECTBOBAJIO pa3Hoe IIpa-
BOBOE pPeryJIUpOBaHUE OTBETCTBEHHOCTH PU3UIECKUX U IOPUIUIECKUX JIUII, a
TaKsKe OTCYTCTBOBAJIM HOPMBI, OIIPEIeSIAIONre O0Ire IIOJIOMKEHNsT 00 aIMuU-
HUCTPATUBHOM ITPABOHAPYIIEHUN W aIMUHUCTPATUBHON OTBETCTBEHHOCTU B
OTHOIIIEHUH TIOCJIETHUX.

Ha Tperbem arane Berynusinnii B cuiny Komexe Pecriyoiukn Bestapyces 06
aJIMUTHUCTPATUBHBIX TpaBoHapymieHusx ot 21 ampesa 2003 r. medicTBOBaJ
Hapsay ¢ gexperaMu u yrkasamu IlpesumenTta Pecryoanku Benapycsé, xoTo-

13 Hamorossrit Komeke Pecrryoinku Besrapycs (Obmiast wacts) ot 19 mexabps 2002 r.
No 166-3 // Oramon — Bemapycs / Hatr. mienTp paBosoit nag. Pecr. Benapyces. Munck,
2016.

1 Tawm sxe.

1> Komekce Pecniybsmkm Besapych 06 aIMUHHCTPATUBHBIX PABOHAPYIIEHUAX OT
21 ampessz 2003 1. Ne 194-3 // Oranon — Besapycs / Harr. miemtp mpasosoit mad. Pecrr.
Benapycs. Munck, 2016.

16 ) HOIOJTHUTEJBHBIX Mepax IT0 PeryJIUPOBAHUI0 dKOHOMUYECKUX OTHOIIEHUH :
ykas IIpesunenra Pectiybsimkn Bemapyceh ot 16 suaps 2002 r. Ne 40 // Hair. peectp
mpaBoBbiX akToB Pecr. Bemapych. 2002. No 9. 1/3426 ; O momoJTHUTEILHBIX Mepax I10
PeryJIMpoBaHMI0 HAJIOTOBBIX OTHOIIeHWH : yka3 Ilpesumenrta Pecriyonuknm Bemapych
or 30 urona 2006 1. Ne 419 // Tam xe. 2006. No 106. 1/7707 ; O mepax 1m0 06eCIIeueHmIo
CBOEBPEMEHHOH YILJIATHI IT0I0XOTHOT0 HaJIora ¢ PU3UIECKUX JIUIL U OTIEJIbHBIX CTpa-
XOBBIX B3HOCOB : yka3 [IpesumenTa Pecybouku Bemapycs ot 7 despadstst 2006 1. No 71
/I Tam sxe. 2006. No 23. 1/7231 ; O HEKOTOPHIX Mepax IT0 COBEPIITEHCTBOBAHUIO KOOPIH-
HAIMU JTeATeJIbHOCTH KOHTPOJIMpYoomuX opranoB Pecryosmukn Bemapych m mopsaka
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pble He YTPATUJIN I0PUIUIUECKYIO CHUJIY, YTO BEISBIBAJIO CJIOKHOCTH IIPABOIIPH-
MEHUTEJIBHOTO XapaKTepa.

Ha uerBeprom ararie coBepIraeTcss OKOHUYATEIBHBIM IePeX0] CAHKIINI 3a
HAJIOTOBBIE TIPABOHAPYIIIEHUS B oTaeabHy0 riiaBy Kogerca Pecryonuru Be-
Japych 00 aJIMUHUCTPATUBHBIX IIPABOHAPYIIeHUAX. Ha cerogHsammuuil 1eHb
OCHOBHBIM HOPMATHBHO-IPABOBEIM aKTOM, PEryJIMPYIOIINM BOIPOCHI IIPHMe-
HEHUS K HAPYIIIUTEISIM HaJIOMOBOI0 3aKOHOIATEIECTBA Mep I0PUINIECKOM OT-
BeTcTBeHHOCTH, aBisgerca KoAll.

Jly1st orrpesiesieHus MecTa OTBETCTBEHHOCTH 34 HAJIOTOBHIE IIPABOHApPYIIIe-
HUS B CHCTeME IOPUINIECKON OTBETCTBEHHOCTH IPOAHATUIUPYEM CTPYKTYPY
IOPUIUYECKON OTBETCTBEHHOCTH, KOTOPAs BKJIIYAET HOPMATHUBHOE, (haxkTu-
YecKoe W MPOIleccyabHOe OCHOBAHUS aJMUHUCTPATUBHON OTBETCTBEHHOCTH.
IIpuuem, xax ormeuaer C. P. ®yTo, HOpMaTHBHOE OCHOBAHKE OTBETCTBEHHOC-
TH 32 HAJIOTOBBIE ITPABOHAPYIIIEHU MOKET OBITH PACCMOTPEHO B Y3KOM H IITH-
pokom cmbIciax. B yakom cMrbicsie aTo To1bK0 Komeke 00 aqMuHICTpATHBHBIX
IpaBOHAPYIIEHUSX, B ITUPOKOM ske — 910 Kojtexc 00 anMuHMCTpaTUBHBIX IIpa-
BOHAPYIIIEHUSIX 1 HAJI0TOBoe 3akoHomaTeabcTBo (Hamorossrit komgexc)!”.

Hastmume HOpPMEBL, yeTaHABIMBAIOIIEH OTBETCTBEHHOCTD, 1 AKTA ITPABOIIPH-
MEHEHUs C HAJOKeHHeM Mep aJIMUHUCTPATHBHOIO B3BICKAHUS — 9TO TOJIBKO
HOPMATHUBHAS U IIPOIleCCyaJabHAS IIPEINOChLIKA IOPUINIECKON OTBETCTBEH-
HOCTH.

Jlyia HacTyILTeHus peasbHONM OTBETCTBEHHOCTH HEOOXOIHMMO, YTOOBI MMe-
JINCH TpU ee ocHoBamwus. lIpesme Bcero, moskHa OBITH HOPMA, YCTAHABJIU-
BAIOIIAS 00S3aHHOCTb M CAHKIIMIO 34 €e HEeWCIIOJIHEeHHe. 3aTeM MOKEeT BO3-
HUKHYTDH (DAaKTUYECKOe OCHOBaHUE — IpaBoHapyIenue. [1pu Hammuynm HOpMBL
¥ JIesTHUS, ee HapyIIaoIIero, yIroJHOMOYEHHBINH CYOBEKT B YCTAHOBIEHHOM
3aKOHOM ITOPSITKE BIIpAaBe HA3HAYUTH HAKa3aHUe 3a aJMUHUCTPATUBHOE IIpa-
BOHApPYIIIEHNE IIyTeM BBIHECEHUs ITOCTAHOBJICHUS (PEIIeHNs) U IPUMEeHEeHU
rocyIapCTBOM KapaTeIbHBIX CAHKIIUY K IOPUIUYECKAM JIMIaM S,

Taxum oOpas3om, JBa M3 TpexX OCHOBAHUM OTBETCTBEHHOCTU 34 COBEpIIe-
HUe IIPABOHAPYIIEHHWN HaJIONOBOIO 3aKOHOIATEJIbCTBA HAXOOATCI B cdepe
IPABOBOTO PETYJIMPOBAHUS aJMUHUCTPATUBHO-IEJIMKTHOTO IIpaBa. Bmecre ¢
TeM HeJIb3sI YMAJIATh 3HAUYeHUsI (PAKTUYECKOr0 ¥ YaCTH HOPMATUBHOrO (B IIIHU-
POKOM CMBICJIE) OCHOBAHUM aMHUHUCTPATUBHON OTBETCTBEHHOCTH, KOTOPHIE B
paspese 0TBETCTBEHHOCTH 34 IIPABOHAPYIIIEHUS IIPOTUB HOPSIIKA HAJIOT000JI0-
JKeHUs CJIeyeT UCKaTh B cpepe TefICTBUSA HAJIOTOBOIO IIPaBA.

B cBsi3u ¢ BBINIIEN3II0KEHHBIM MOJKHO 3aKJIIOUYUTD, YTO 4 IMUHUCTPATHBHAS
OTBETCTBEHHOCTh 34 MMPABOHAPYIIEHUS IIPOTHUR ITOPSIKA HAJIOTOOOJIOMKEHUS
SIBJISIETCSI KOMILJIEKCHBIM MEKOTPACJIEBBIM IIPABOBBIM HHCTUTYTOM, 4TO 00yC-
JIOBJIEHO B TIEPBYIO OYepe b 3aKOHOIATEIFHBIM pa3MeIleHneM HOPM, Kacaro-

IPUMEHEHNUs UMU 9KOHOMUUYECKUX CaHKImi : ykas [Ipesumenrta Pecryonukm Besa-
pycw ot 15 Hos0psa 1999 r. Ne 637 // Ham. peecrp mpasoBbix akToB Pecm. Bemapycs.
1999. No 89. 1/788.

17 Cm.: @ymo C. P. Vras. cou.

18 Cwm.: Baxpax /I. H., Poccuncxuti b. B., Cmapunos 0. H. AnmunncrpatuBHOE
IpaBo : YIEOHUK JJI BY30B. 3-€ U3J., mepecMotp. u gor. M., 2007.
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IIUXCS HapyIIeHU HaJ0roBOI'0 3aK0OHOJIaTeJIbCTBA U OTBETCTBEHHOCTU 34 MX
COBEpPINIEHNE B HOPMATUBHBIX IPABOBBIX aKTaX PAa3HOM OTPACJIEBOU ITPUHA]I-
JIESKHOCTHU (aIMUHUCTPATUBHOTO, HAJIOTOBOI'0, YTOJIOBHOIO IIPaBa).

Takmm 06pasoM, COBEPIIEHCTBOBAHNE 3aKOHOIATEILCTBA 00 OTBETCTBEH-
HOCTH 34 IIPABOHAPYIITEHHUS IIPOTUB MOPAIKA HAJTOTO00I0KEHUS CIIeIYeT OCy-
IIECTBJIATH B TECHON B3aMMOCBSI3H U JIOTHYECKOM B3aMMOOOYCJIOBJIEHHOCTH
HOPM HAaJIOTOBOTO IIpaBa M IIOJIOKEHUI 00 aJIMUHHCTPATUBHON OTBETCTBEH-
HOCTH 34 UX COBEpPIIIEHUE.
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HOBBIE OBA3AHHOCTU HAJIOT'OIIVIATEJIBIIUKOB B PAMKAX
WUHCTUTYTA KOHTPOJINPYEMBIX THOCTPAHHBIX KOMITAHUA
N OTBETCTBEHHOCTD 3A UX HAPYIIIEHUNE
I10 BAKOHOJATEJILCTBY POCCUN!

NEW RESPONSIBILITIES OF TAXPAYERS IN THE INSTITUTION
OF CONTROLLED FOREIGN COMPANIES (CFC) AND TAX
LIABILETY FOR VIOLATION OF LEGESLATION IN RUSSIA

H. lemenTnes
KaHIUIAT I0PUIUIECKUX HAYK, JOIIEHT

Lenmpanvroiii punuan Pocculicko2o 20cyoapcmeeno2o yHueepcumema
npasocyous (2. Boporneoic)

B cmamse pacemampusaiomes cocmagbl HAJi0208bLX NPABOHAPYUWEHUL
3a HeucnosiHenue 06a3aHHOCMell, C6A3AHHbIX C 0esMelbHOCINbIO KOHIM-
DOSUPYEMBIX UHOCMPAHHBIX KoMnaruli. Ommeuaemes cyuecmaosanue
HAJI0208b1X NPABOHAPYUWEHUT C UMYULLCTNEEHHbLM U HeUMYUWLCIN8CHHbIM
obvexmom nocseamenvemea. OdpauieHo SHUMAHUE HA NOBLLULEHHDLL
pasmep HAM0208blX CAHKUUL NO CPABHEHUIO C UHbLMU COCMABAMU HA-
J10208b1X npasorapyweruil. Ilpednazaemes paszsusamov cucmemy medxc-
OYHAPOOHBLX 002080P08 0 cOMPYyOHUUECmaEe U 0bmere uHgpopmayuel no
HQJ10208bIM 0eJIAM.

The article deals with the compositions of tax offenses for failure to
fulfill obligations related to the activities of controlled foreign companies
(CFC). It notes the existence of tax offenses from the property and non-
property subject to abuse. Attention is drawn to the increased size of
the tax penalties compared to other formulations of tax offenses. It is
proposed to develop a system of international agreements on cooperation
and exchange of information on tax matters.

2 mag 2012 r. IIpasurenscrBoMm Poccmiickoit Memeparinm ogo0peHbI pas-
paboranusie Munncrepcreom durancoB PO «OcHoBHBIE HaIpaBJIeHUs HAa-
JsoroBo# mosiutumky Ha 2013 rom u maHoBBEIM mepmoyx 2014 m 2015 romoB»
1— (mamee — «OcHoBHBIe HarpasBieHUm»). «OCHOBHBIMY HAIPaBJIEHUSIMID IIpe-
IyCMOTpeHo ped)OpMUpPOBaAHNE MHCTUTYTA HAJIONOBOT'O PE3UIEHTCTBA, MHCTH-
TyTa WHOCTPAHHOM KOMIIAHWUHM W JPYTUX WHCTUTYTOB HAJIOTOBOTO 3aKOHOJIA-
tenbcTBa PD, m03BoJISIOIIEE CYIIIECTBEHHO PACIIHPUTE JOKAa3aTeILCTBEHHYIO
0a3y B OTHOIIIEHUY [IPABOHAPYIIIEHN, COBEPIIAEeMBIX B cdhepe HAaJIOT000II0MKe-
HHS TOXO0B MHOCTPAHHBIX KOMIIAHMIZ.

2016. Beinyck 6

! Tlybouranust mMoAroTOBJIEHA C HCIIOJIBb30BAHUEM CIIPABOYHO-IIPABOBON CHCTEMBI
«Koncynpraatllroc».

2 Kupeesa A. B. IlpobisieMa HAJIOTOBOTO PE3UIEHTCTBA M KOHTPOJIUPYEMOM WHO-
CTPaHHOM KOMIIAHUH B poccuiickom mpase // ITybmunoe u wactHoe mpaso. 2013. Ne 3.
C. 194.

© Jlemenrnes U., 2016
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B 2015 r. B masorosyo cucremy Poccuiickoit Qemepaliny MHTETPHUPOBAHEL
HHCTPYMEHTBI MEKIYHAPOIHOI0 HAJION000JIOKEHIS, IO3BOJISIOININE PellaTh
mpobseMy ITeoIMOPU3AIUN POCCUMCKON OKOHOMHKHM 324 CYeT YKPEeILJICHIS
HAIIMOHAJIBHON HAJIOTOBOM 0a3bl, IIPeJOTBPAIIeHNs €€ «Pa3MBIBAHUSIY U BO3-
BparTa B cepy HAIIMOHAJIBHOTO HAJIOT000 I0:keHusI. Peub umerT 00 MHCTUTYTE
KOHTPOJINPYEeMBIX MHocTpaHHbIX kommauuii (masee — KUK)?. Oprammsamms
OKOHOMMYECKOTO coTpyaHndecTBa U passurusa (manee — OOCP) pexomenmyer
rocyZapcTBaM IIOCTEIIeHHO yikecrouaTh KOHTPoJb 3a KHWUK. Beur mpegcras-
JIEH IIPOEKT PEeKOMEeHIAIIMI, UCIIOJIb3Ys KOTOPhIE rocyIapcTBa MOIyT 1opabo-
TaTh UMEIOIINEeCd HAIIMOHAJIBHEIE ITPABUJIA KOHTPOJIUPYEMBIX MHOCTPAHHBIX
KOMITQHUM B CTOPOHY YCHUJICHUS KOHTPOJISI:,

OOCP urpaer KOHCOJIUIUPYIOILYIO POJIb B CO3AAHNH IIPABOBOTO II0JIS IIPO-
mecca JgeodQIIopusariuy, 00beIHHIS YCUJINA BeIYIIINX MUPOBBIX JePsKaB, Ipe-
JK€ BCEro, II0CPEICTBOM (POPMHPOBAHUA IJIO0AJBHOTO MeXaHm3Ma oOMeHa
HaJsioropoil mHpopmarueir. C aroii mesbo paspadorana Kousermma OD3CP o
B3aMMHOM aJMUHUCTPATUBHOMN IIOMOIIIM 110 HAJIOTOBBIM JiejiaM, KoTopyo Poc-
cusa patTuduimpoBasa gemgepaabHbIM 3aKOHOM 0T 4 HostOpst 2014 1.5

W3BecTHBIN TEOpeTHK MesKIyHAPOIHOTO HaJsoroobsosxenus Jlapc-Opuk
Benexen B cBoux paborax cdopmysiuposas npuHmunraiabHoe mpasuio KUK,
KOTOpOE BKJIIOYAET B ce0si OCHOBHBIE YePTHI KOHKPETHBIX IIPABHJI, JeHCTBYIO-
WX B pasHbIX crpaHax: «Kciam KoMIIaHWS M3 OHOM CTPaHBI KOHTPOJIUPYET-
CsA JIMITAMU, SBJISIOIIMMUCSA OJHOBPEMEHHO Pe3uIeHTaAMU APYIroi CTPaHbI U
VYACTHUKAMU 9TOM KOMIIAHWH, TO 9TH JIUIA OYIyT YILIAYUBATEH HAJIOT B OTHO-
IIEHUH BCeH IIPUOBLIN 9TOM KOMIIAHWM, €CJIM dTa IPHOBLIL ObLIA IIepemaHa
HMHU C IIeJIbI0 U30eKaHna HaJIOT000JI0KeHIA»E,

Ilox xKoHTpOIMPYEeMON MHOCTPAHHON KOMIIAHHEH ITOHUMAeTCI MHOCTPAH-
HAas OPraHMu3alnsa WK CTPYKTypa 0e3 00pasoBaHus I0PUINIECKOro JIKIA, KO-
TOopas caMa HaJIOTOBHIM pesumeHToM Poccuiickoit Demepaliun He SABJISETCS,
HO UM KOHTposupyercss. « KOHTPOIUPYIONIAM JIMIIOM» IIPU3HAIOTCA (PU3UIec-
KHe W opunuyeckue Jymna, nossg yuactusas B KK koropsix cocrasisier 60-
mee 25 % mnam 10 %, ecam COBOKYIIHASI MOJIS IIPSMOTO U (MJIM) KOCBEHHOI'O
yYaCTHUs BCEX JIMII, IPU3HABAEMBIX HAJOTOBBLIMH POCCHUUCKHMU PE3UIEHTA-
mu, B8 KUK cocrasaser 6osee 50 %. Kpome Toro, corstacuo m. 5 cr. 25" HK

3 Berymmusiuii B cuuty ¢ 1 ssuBaps 2015 r. @3 «O BHeceHUM M3MEHEHUH B YaCTb
nepsyio u Bropyio HK PO (8 yactu Hamoroo6/1058eHIS MTPUOBLITH KOHTPOJIUPYEMBIX MHO-
CTPAHHBIX KOMIIAHUMN M JOXO0J0B MHOCTPAHHBIX OpraHU3anuin)» or 24 HosOpsa 2014 r.
No 376-®3. Jloctym u3 cripas.-mpaBoBoii cucrembl «Korcymbpramtllmrocy.

4 Cwm.: Ilonescaposa JI. B., apuenwbiii A. B. KoHTposmmpyembre ”HOCTpaHHBIE KOM-
TMAaHWH, PE3UIEHTCTBO OPTaHU3aIni u OeHeduUIrap : MPeIJIoKeHUs TI0 COBEPIIEHCT-
BOBAHMIO HaAJIOroBol mosutukn Poccuwm // Hasorm m mamoroobsoskenme. 2015. No 3.
C. 123.

5 O paruduranuu KoHBeHIIMN 0 B3ANMHON aIMUHUCTPATHBHOMN IIOMOIIX II0 HAJIO-
TOBBIM jeJiaM : pesiep. 3akoH oT 4 Hoss6psa 2014 r. Ne 325-D3. JlocTyn us cripas.-mpaso-
Bo#t cucrembl «KoucysrsrauTtlLioc».

8 Hur. mo: Musnoeonos H. C., [Tunckas M. P. IlpaBuiia HaI0roo0JI0KeHIS KOHTPO-
JINPYEMBIX MHOCTPAHHBIX KOMIIAHUHY : CPAaBHUTEJbHBIN aHanus // Hayu.-uccien. dum.
uH-T : Ounancossit xypuas. 2014. Ne 4. C. 37.

“*8ONMMALSLDULOIOUDH MIDOHHDEBQO SI9801 899LHaWSYT ‘|4
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P® korTpOmMpyOIIIM JTUIIOM MOKET OBITH IPHU3HAHO JIUIIO0, HEe OTBeYaIlee
OTHUM IIPU3HAKAM, HO OCYIIIECTBJIAIOIIEe KOHTPOJIb HaJl TAKOM OpraHu3alimei
B CBOMX MHTepecax MU B MHTepecax CBOero Cynpyra 1 HeCOBepIIeHHOJIEeTHUX
nereii. B HK P® mossBuiocsk moHATHE «HAJOrOBOE PE3UIEHTCTBO OPTaHM3a-
U TAKOBBIMHY IIPU3HAIOTCS OPTaHU3AIIUM, [I0 CYTH yIIpaBJisieMble w3 Poc-
cun. [IpusHanme opranmsaiuii HaJIOTOBEIMH pesumenTamu Poccuiickoit Me-
Jlepalliy OCYIIECTBJIIETCS Yepe3 BBedeHUe KPUTEPUs «MecTo PaKTHIECKOro
yrpasiaeuus» (ctT. 246.2 HK P®). 'masa 3* Hamorosoro komexca PO BBomuT
MeXaHH3M HaJIOroo0/0skeHnsT B Poccuy IpHUOBLIN KOHTPOJIHPYEMBIX HHOCT-
PaHHBIX KOMIIAHHUH IIyTeM BKJIIOUYeHHUs Hepacipeneaennoi mpudsm KUK B
HaJoroobIaraemMyo 0asy KOHTPOJUPYIOIINX HX JIWIL — Pe3uaeHToB Poccumii-
croit Meneparun. [IpemycMoTpersl HOBBIE HAJIONOBBIE O0SI3aHHOCTH, TAKHE
KaK yBeJOMJIeHNEe HAJOTOBBIX OpraHoB yske m0 1 ampess 2015 r. 06 yuactuu
B MHOCTPAHHBIX OPraHu3aIusax, nexiapuposanne npubdsutu KUK mpomopirmo-
HAaJIBHO JI0JIe YYaCTUs, BBOAUTCS OTBETCTBEHHOCTH HAJIOTOILIATEJILIIIUKOB 34
UX HewncrnoJiHeHwe. IIpy aToM MUHHMAaJIbLHBIA pas3Mep HepacupeIesIeHHOMN
IPUOBLIIHM, TIOAJIEKAIIEH JeKIapupoBaHuio, coctaBuT B 2015 r. 50 muH pyo., B
2016 r. — 30 mutH pyo6., mocsae 2017 r. — 10 muH pyo.

B Hamorosom xogexce PO mousTHE «IOPHIMUECKOT0 JINIIA — HAJIOTOBOIO pPe-
aunenTa Poccuiickoit @enepalinm MaKCHUMAJIBHO PACIIHPEHO 34 CYET HCIT0JIb-
30BAHUS HECKOJbKUX KPUTEPUEB, aHAJIOTUYHBIX HCIIOJIb3YEeMbIM B MEJKIyHA-
POIHBIX HAJIOTOBBIX corvramreHusx Poccuiickoit Memepanym (mMeercss B BUIY
TAKOM KPUTEPHUI, KaK MeCTO 3(P(PeKTUBHOTO YIIPABJIEHUS U €My II0J00HEIE).

3a HeHCIT0JIHeHYe HAJIONOBBIX 00A3aHHOCTEM, CBI3AHHBIX C (DYHKITMOHIPO-
BaHUEM WHCTUTYTA KOHTPOJUPYEMOM MHOCTPAHHON KOMIAHWH, YCTAHOBJIEHA
HAaJIOTOBO-IIPABOBas OTBeTCTBeHHOCTE. I'1aBa 16 HK P® momosnena HoBBIMEI
cOCTaBaMH HAJIOTOBBIX IIpaBoHApyIeHuii. Tpu 13 HUX SIBJISIOTCS HEUMYIIECT-
BEHHBIMHU II0 cBoelt mpupome (. 1! er. 126, m. 2! cr. 129 u cr. 129 HK P®),
onuo npasorapyuenue (cr. 129° HK P®) — umyiiecrBeHHOe, IIOCKOIBKY 0051-
3aTeJIbHBIM IIPU3HAKOM ero 00beKTHUBHON CTOPOHBI ABJIsIeTCA Heyiiara (He-
OJIHAS YILJIAaTa) HaJiora.

Paccmorpum moapo6HO cocTaBhI 9THX IIPAaBOHAPYIITEHUH.

1. Hempencrasiienne (ykJIOHEHHE OT IIPEICTABJIECHHS) HAJIOTOBOMY Opra-
HY JIOKYMEHTOB, mpeaycMmorperusx m. 5 cr. 25 HK (m. 1! cr. 126 HK PO).
O0OBEKTOM JAHHOIO IIPABOHAPYIIEHUS SBJISIOTCSA IIPOIECCYAIbHBIE HAJIOTO-
BbI€ IIPABOOTHOIIEHHUS B cdpepe HAJIOIMOBOTO KOHTPOJISA UCYMCICHUS U YILJIATH
HaJIora, IIPHU OIpeIeIeHUH HAJIOTOBOM 0a3bl 10 KOTOPOMY YUUTHIBAETCS IIPHU-
OBLIIb KOHTPOJIMPYEMOM MHOCTPAHHON KOMIIAHUM.

Corstacho 1. 5 cr. 25" HK P®, HamoromiaTeabliuk — KOHTPOJIAPYIOIee
JIAIIO — IIPEI0CTABJISAET HAJIOTOBYIO JeKJIAPAIIHIO C IIPUJIOKEeHNEM: a) PUHAH-
COBOII OTYETHOCTH KOHTPOJHPYEMOM HHOCTPAHHON KOMIIAHWHU, 0) ayIHUTOpC-
Koro 3arioueHus mo ¢puraHcoBoi otuetHoctT KUK, ecim B coorBeTcTBMU C
JIUIHBIM 3aKOHOM 9TOM KOHTPOJHPYEMON MHOCTPAHHON KOMIAaHUU yCTAHOB-
JIEHO 00s13aTeJIbHOE IIPOBEJeHNe ayJUTa TAKON (PMHAHCOBOM OTUYETHOCTH.

OOBexTHBHAS CTOPOHA HAJIOTOBOTO IIPABOHAPYIIEHUS XAPAKTEePU3yeTCs
TpeMs CII0cO0aMI COBEPIIEHUS IIPOTHBOIIPABHOTO JeSTHUI.
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1. OTKa3 KOHTPOJIMPYIOIIEro JIUIIA IPEICTABUTh UMEIOIIHecs: ¥ Hero Jo-
KyMeHTH. KBanmuduramsa qessHus o JaHHOMY CII0c00y COBEPIIEHMU IIPeIy-
cMaTpuBaeT 00s13aTeSIbHOEe HAaJIMYHe CJIeAYIOIINX ITPU3HAKOB COCTABA 00BHEK-
TUBHOU CTOPOHHI:

— OTKa3 J0JIKEH ObITh aJIpecoBaH HAJIOTOBOMY OPTaHy W BBIPAYKATHCS B
00BbEKTHUBHOI (popMe B BHUJe 3asIBJICHUS KOHTPOJIUPYIOIIEro JIMIA O HeKeJia-
HUY IPEJICTABUTH BCE MM HEKOTOPBIE TOKYMEHTHI;

— IOKYMEHTHI JOJIFKHBI HAXOAUTHCA Y KOHTPOJIUPYIOIIEro auira’.

2. VKIoHeHMe oT IpecTaBIeHns JOKYMEeHTOB B nHOM dpopme. Hammpumep,
Jadva JIOMKHOTO 3asIBJIEHUSA 00 OTCYTCTBUM JOKYMEHTOB, HAPYIIIEHNE CPOKA HX
IpeJicTaBJIeHUs, YMBIIIIJIEHHOEe HAITpaBJIeHUe NOKYMEHTOB II0 aJpecy HHOIO
HAJIONOBOT'O OPraHa M T.]I.

3. IlpeacraBienne JOKYMEHTOB C 3aBeJ0MO HEIOCTOBEPHBIMU (JTOMKHBIMI)
ceegeruamMu. O0sI3aHHOCTD M0 JTOKA3BIBAHUIO HEJOCTOBEPHOCTH ITPEICTABIIEH-
HBIX JJOKYMEHTOB WUJIH COMIEPIKAIIUXCSI B HUX CBEIEHUIN JIEJKUT Ha HAJIOTOBOM
opraume. CocraB TpeTbero IIPaBOHAPYIIEHUSA OTJIMYAETCS OT IIEePBBIX ABYX II0
00BEKTUBHOI CTOPOHE, IIOCKOJIbKY IIPABOHAPYIIIEHNE MOKET ObITh COBEPIIIEHO
TOJIBKO aKTUBHBIMHY IIPOTUBOIIPABHBIMU JeHACTBUAMHU — IOJIIEJIKA JTOKYMEHTa,
ero 3aBegoMasi paIbCUPUKAIINS, TTOAJIOT M T.I.

Hemnpencrasienne HaIoroBoMmy opraHy CBeIeHHHM, HEOOXOQUMBIX IJIS OCY-
IIECTBJIEHUs HAJIOTOBOI'0 KOHTPOJIS, XapaKTepuayeTcs (popMaIbHBIM COCTAa-
BoM. OTBETCTBEHHOCTh HE 3aBHCHUT OT HAJHWYUA JJIs OIOJyKeTa HeraTHBHBIX
HMYIIIECTBEHHBIX ITOCIEICTBUI HAPYIIEHUS 3aKOHOIATEJIbCTBA O HAJIOTaX U
coopax.

Ot crocoba coBepIIeHNsT HAJO0rOBOr0 IIPABOHAPYIIEHNS 3aBUCAT MOMEHT
OKOHYAHWS IPOTHUBOIPABHBIX JedHui. Tak, mpaBoHapyIIeHre, COBEPIIEHHOe
B (opme oTKa3a IIPEIOCTABUTH NOKYMEHTHI, CUUTAETCA OKOHUYEHHBIM B MO-
MEHT O0BbeKTUBHU3AINK (ITMCHbMEHHOM HJIM YCTHOM) HesKeJaHUsA IeperaBaThb
IOKYMEHTHI HaJIoroBoMy opraHy. IlpaBomapyiieHue, coBepiiieHHOe B dhopme
HHOI'0 YKJIOHEHUS, OyJeT CUYMTATHCA OKOHUYEHHBIM B MOMEHT COBEPIIEHUS
OeNCTBUH WM OCYIIECTBJIEHUS 0e3IelCTBHUS, IMPU3HAHHBIX YKJIOHEHHEM OT
IIPeI0CTABJICHUS HAJIOTOBOMY OPraHy HeOOXOIMMBIX JOKyMeHToB. MomerTOM
OKOHYAHUS HAJIOIOBOTO IIPABOHAPYIIEHUS B BUIE IIPEI0CTABIEHUS TOKYMEH-
TOB C 3aBEJOMO HEJOCTOBEPHBIMU CBEICHUSIMU OyIeT ABJISATHCA JIeHb IOCTYII-
JIEHUS TaAKUX JIOKYMEHTOB B HAJIOTOBHIHM OpTaH.

Cy0ObexT oTOro IIpaBOHAPYIINEHUS CHeIUAJbHBINA. VM saBisercs dusn-
YyecKoe WU OPUIAYEcKOoe JIUIO, IPpU3HaBaeMoe Ha OCHOBAHHWU II. 3 cT. 25!
HK P® xouTposmpyoiuM JUIIOM opraHu3anui. KoOHTpoIupyOIuM JTUII0OM
OpTaHMU3AIINU ITPUIHAITCI: a) PU3UIECKOe WUJIH IPUINIECKOe JIUI0, TO0JIS
y4YacThs KOTOPBIX B OpraHU3aIlMU cocTaBiisgeT Oosee 25 %; 0) cdusmueckoe

"Hampuwmep, B cry 1. 6 cr. 25'° HK PO B ciryuae HEBO3MOKHOCTH IIPeICTABICHUS
AYIUTOPCKOI0 3aKJIIOUEHUS 110 PMHAHCOBOM OTYETHOCTH OJJHOBPEMEHHO C IIpeCTaBJIe-
HHEM HAJIOTOBOHU JIeKJIAPAIINH YKA3aHHOE ayJUTOPCKOe 3aKJII0OUCHUE IIPeICTABIISETCS
B CPOK He II03[IHee OHOTO MeCAIa CO IHS, OTPASKEHHOr0 B YBEIOMJICHUH O KOHTPOJIU-
PyeMBbIX MHOCTPAHHBIX KOMIIAHHUSAX B KAYeCTBE JATHI COCTABJICHUS AyIUTOPCKOIO 3a-
KJIIOYEHUS 110 (DUHAHCOBOU OTYETHOCTH.

“*8ONMMALSLDULOIOUDH MIDOHHDEBQO SI9801 899LHaWSYT ‘|4

105



IIyGnuunbie huHAHCHI 1 HAJIOTOBOE IIPABO: €5KEeTrOJHUK

2016. Buinyck 6

106

T IOPUIUYECKOe JIUIIO, JTOJIST YYACTUS KOTOPBIX B OPraHU3AIIMU COCTABJISIET
bostee 10 %, ecam TOJISA yYaCTHs BCeX JIWIL, IIPU3HABAEMBIX HAJIOTOBBLIMU pe-
augenramu PO, B oToil opraruaaiuu cocrasiser oosee 50 %. CyobekTuBHAL
CTOPOHA XapaKTePHU3yeTCss BUHON B (popMe yMBICIIA.

Hamorosas caHKIMsS HOCHT IITpadgHON XapaxkTep B a0COJIIOTHO OIpeee-
Ha — 100 000 pyo.

2. HempeacrasieHre HAJIOTOILIATEIBIIUKOM — HHOCTPAHHOM OpraHu3a-
el HaJIOrOBOMY OpraHy CBeleHui, mpeaycMmorpeHHbx . 32cr. 23 HK PO
(m. 2'cr. 129'HK P®).

O0BbexTOM IIpaBOHAPYIIEHUS ABJISIOTCS IIPOIECCYaIbHbIe HAJIOTOBBIE IIpa-
BOOTHOIIIEHUS B c(pepe HAJIOrOBOr0 KOHTPOJISI UCUUCIICHNS U YILIATHL HAJIOra
Ha UMYIIECTBO OpPraHU3aInH.

Corstacuo . 3%cr. 23 HK P®, unocrpasHble OpraHu3aum, a TAKKe HHO-
CTPaHHBIE CTPYKTYpPBI 0e3 00pa3oBaHUSA OPUIWYECKOrO JINIA, WMEIOIIe
HMYIIECTBO, IIpHU3HaBaeMoe 00BEKTOM HAJIOT00OJIOMEHUSI B COOTBETCTBUU CO
cr. 374 HK P®, momuMo 0011mmx 0023aHHOCTEH HAJIOTOILJIATEJIBIINEKA JOJIAHEI
co00IIaTh B HAJIOTOBBIN OPIaH [0 MECTY HAXOMKIEeHUS 00beKTa HeIBUKNMOTO
HMYIIECTBA CBEIEHUA 00 yUACTHHKAX 9TOM MHOCTPAHHON opraHus3aruu (yd-
penuresiax, beHedumapax u yupasisaonmx). Cormacao 11. 3 cr. 386 HK PO,
He mo3mHee 30 MapTa roda, CIEMYIONIEeTo 3a MCTEKINNM HAaJIOTOBBIM IIEPHO-
JIOM, MHOCTPAHHAS OpraHu3aIus (MHOCTpAHHAasa CTPYKTypa 0e3 00pasoBaHms
IOPUIMYECKOTO JIUITA) IPEICTABIISET HAJOTOBYO JEKJIAPAIUI0 C IIPUJIOKEHI-
eM CcBeJeHHnM 00 yIaCTHHKAX 9TOM MHOCTPAHHON opranusanui (yIpemguTesIax
HHOCTPAHHON OpPraHu3aIuy 6e3 00pa3oBaHU IOPUINIECKOTO JIUIA) B CIydae,
€CJIN JOJISI UX IIPSIMOIO MJIM KOCBEHHOTO YYaCTUS MPEBLIIIaeT 5 %.

O0BbexkTrBHAS CTOPOHA PACCMATPHUBAEMOTO IIPABOHAPYIIIEHNS MOKET BBI-
paskatbcsi B 0e3qeMCTBUH HHOCTPAHHOU OPraHW3allMy OTHOCHUTEJIBHO HMe-
OIIUXCA Y Hee CBEIIeHHUM, a TAKKe B COBEPIIEHUH JIeHMCTBUS, COCTOSIIEr0 B
HECBOEBPEMEHHOM COOOIIEHUH TAKUX CBEIEHHUI,

PaccmarpuBaemoe mpaBoHapyllleHHe CUMTAETCS OKOHYEHHBIM II0 KCTE-
YeHHHU II0CJIeJHEro JHS CPOKA, YCTAHOBJIEHHOIO IJIS IIPEJOCTABJIEHUS COOT-
BeTCTBYIOIIIUX CBEIEeHUN HaoroBoMy oprauy (30 mapTa roaa, ciaemyoIero 3a
HMCTEKIIIUM HAJIOTOBBLIM IIEPHOJIOM).

Cy0bexToM IpaBOHAPYIIEHUS SIBJIAIOTCI HHOCTPAHHBIE OPraHU3aI[N UIIH
MHOCTPAHHBIE CTPYKTYPHI 0e3 00pa3oBaHM OPUIUIECKOT0 JIHUIIA.

Cy0ObexkTrBHAS CTOPOHA IPABOHAPYIIEHHU XapaKTepU3yeTcss BUHOM, KaK
mpasmwiio, B dgopme yMmbiciia. HeocToposKHOCTE BO3MOMKHA TOJIBKO B CJIy4ae
omrbovHOro (He YMBIIIJICHHOr0) HAIIPABJICHUA CBeIeHUI B MHOM HaJIOTOBBIN
opra.

HastoroBasa caukmmst HocuT mITpadHON XapaKTep M OTHOCHUTEJILHO OIpe-
nmenena. Ee pasamep cocrasiszer 100 % or cyMMBI HaJIora Ha MMYIIECTBO Op-
raHU3aINH, NCYNCIEHHOTO B OTHOIIEHNH 00hEeKTa HEIBUKNUMOCTHA MMYIIIECT-
Ba, IPUHAJIEKAIIEr0 WHOCTPAHHOM OpraHu3aIiuy (MHOCTPAHHOM CTPYKTYpPe
0e3 00paszoBaHMA IOPUIHUUECKOTO JIMITA), KOTOpas He ImpencTaBumia (HecBoe-
BpeMeHHO IIpeacTraBuia) cBemenus. [Ipu arom cymMa mrpadga MCUHCIsIeTCs
HPOIOPIIMOHAJIBHO J0JI€ YIYaCTHsI B OPTAaHM3AIIMM, CBEIEHUS O KOTOPOH He
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mpeacTaByIeHbl (IIpeacTaBIeHBl HECBOEBPEMEHHO), JIN00 — B CIydae HeBO3-
MOKHOCTH OIIPEeJICHU TOJIM YUACTUS JIUIA B OPTaHU3AIUN (MHOCTPAHHOMN
CTPYKType 6e3 00pa3oBaHUs I0PUIMYIECKOr0 JIUIIA) — IIPOIIOPIIHOHAIBHO KOJIH-
YEeCTBY YYACTHUKOB.

3. HempeacraBienue yBeIOMJIEHUS O KOHTPOJIHUPYEMON HWHOCTPAHHOIN
KOMIIAHUH, YBEIOMJICHUA 00 YUYACTUN B MHOCTPAHHBIX OPTaHU3AIINAX, IIPEe-
CcTaBJIeHWE HEIOCTOBEPHBIX CBEIEeHUIN B YBEIOMJIEHHUU O KOHTPOJIMPYEMOM
HHOCTPAHHON KOMITAHWUH, YBEIOMJICEHUN 00 YYaCTHN B MHOCTPAHHBIX OPTaHU-
samusax (cr. 129° HK PO).

CormacHo cT. 25, HaI0TOIIATEIBITUKY, IIPU3HABAEeMbIe HaJIOTOBLIMU Pe-
augenramu Poccuiickoit @emepalini, yBeJOMIISIOT HAJOTOBBIH OpraH:

1) 0 cBOEM yuyacTHy B MHOCTPAHHBIX OPraHU3auaAX (00 yUpeskIeHnH NHO-
CTPAHHBIX CTPYKTYP 0e3 00pa3oBaHUS IOPUINYIECKOTO JIHIIA);

2) 0 KOHTPOJIMPYEMBIX MHOCTPAHHBIX KOMIIAHUSAX, KOHTPOJIUPYIOIIIME
JIAITAMU KOTOPBIX OHU SIBJISIOTCS.

VYBemomiieHne 00 yYacTUX B MHOCTPAHHBIX OPTaHU3AIINAX ITPEICTABIIAET-
cd B CPOK He II03[IHee OJHOI0 Mecsdlla C JaThl BOSHUKHOBEHUS (M3MEHEHUS
JIOJIH) YYACTHsS B TAKOM MHOCTPAHHOM OpraHU3allN.

VYBemomieHrEe 0 KOHTPOJIUPYEMBIX MHOCTPAHHBIX KOMIIAHUAX IIPEICTaB-
JIsieTcs B CPOK He mosgHee 20 MapTa roja, CIeAyIOIIero 3a HaJIOTOBBIM IIepH-
0/I0M, B KOTOPOM [I0JISI IIPUOBLIN KOHTPOJIMPYEMON WHOCTPAHHON KOMIIAHUH
MHOJIJIEKUT YUeTy Y KOHTPOJHPYIOIIEro JINIA.

B ciyuae mperpaiienusa yyactus B WHOCTPAHHBIX OPTaHHU3AIIUSIX HAJIO-
rOILIATEJIBIUEK HHQOPMUPYET 00 9TOM HAJIOTOBBIM OpraH B CPOK HE II03[Hee
OJTHOTO MecCsIIa C JaThl IPEeKPAIeHUsI YIaCTU.

HastoromraresbIuKky IpeaCcTaBIISAIOT YBEIOMJICHUSI 00 yYaCcTUH B HHO-
CTPAHHBIX OPTaHU3AIIUAX U YBEIOMJIEHUS 0 KOHTPOJIUPYEMBIX MHOCTPAHHBIX
KOMIIAHUSIX B HAJIONOBBIM OPraH IO MECTY CBOEr0 HAaXOKIeHUA (MECTy K-
TeJILCTBA).

VBemoMmireHrnsa 00 MHOCTPAHHBIX OPTaHU3AIUAX U YBEIOMJIEHUS 0 KOHTPO-
JIUPYEMBIX WHOCTPAHHBIX KOMITAHUSAX MPEICTABJIAITCS B HAJOTOBBINA OpramH
HAJIOTOILJIATEJIBITUKAMU 110 YCTAHOBJIEHHBIM (popMam (popmMaram) B aJIEKTPOH-
HOM opMe, OTHAKO HAJOTOILIATEIbITUKN — PU3UUEeCKHe JIUIIA BIIpaBe IIpe.-
CTABUTH YKA3aHHbBIE YBeIOMJIEHU Ha OyMaskHoM HocuTesie. DOpMEBI TAKUX yBe-
nmomuenuit yreep:xgaer OHC Pocenu 110 cornacosanuio ¢ Mundgunom Poceun.

VYBemomiieHre 00 yYACTUH B HHOCTPAHHBIX OPraHU3AIUAX JOJIFKHO COIep-
SKATH CJIEIYIOIILYI0 MH(POPMAIIHIO:

1) 1aTy BOSHUKHOBEHMS OCHOBAHUM JJIS IIPEACTABICHUS YBEIOMJICHIIT,

2) HauMeHOBaHNe WHOCTPAHHOMN OopraHu3auu (MHOCTPAHHOM CTPYKTYPBI
0e3 00pa3oBaHMS OPUIMIECKOTO JINIIA), YBeJOMJIeHHEe 00 YYaCTUH B KOTOPOM
(00 yupesxaeHNH KOTOPOIT) IPpeqCcTaBIeHO HaJIOTOILIATEIbIITHKOM,;

3) perucTparoHHBIA HoMep (HoMepa), IPHUCBOeHHBINA HHOCTPAHHOM opra-
HH3aIUH B TocygapcTBe (Ha TEPPUTOPHUM) ee PerucTparuy (MHKOPIOPAIIII),
KoJ (KOIbI) MHOCTPAHHOM OPraHM3alliy B KAaYeCcTBe HAJIOTOILIATEJIBIINKA B
rocymapcTie (Ha TEpPUTOPHN) ee perucrpanu (MHKopIopaimm) (MIx uX aHa-
JIOTH) IPY X HAJIUYN;
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4) o0 yYacTUsS HAJIOTOILIATEJBIUKA B HWHOCTPAHHOM OpraHU3aIlNH,
PaCKpPBITHE HMOPSAIKA YIACTHs HAJIOTOILIATEIbIINKA B MHOCTPAHHON OpraHu-
3aIUH IIPY HAJIMYNN KOCBEHHOI'0 YUYACTHI;

5) HaTy OKOHYAHMUS yUACTHS B MHOCTPAHHON opranusanuu (MHOCTPAHHOMN
CcTpyKType 6e3 00pas3oBaHms IOPUIAIECKOTO JIUIA).

VYBemomIIeHre 0 KOHTPOJIMPYEMbBIX HHOCTPAHHBIX KOMIIAHUAX JOJISKHO CO-
JIepsKaTh CIeAYIONY0 HHPOPMAIIHIO:

1) mepmo, 3a KOTOPHIH IIPEACTABJIISIETCS YBEIOMJIEHIE;

2) HaMeHOBaHNe MWHOCTPAHHOM opraHu3anui (MHOCTPAHHOM CTPYKTYPBI
0e3 00pas3oBaHMUI PUIUIECKOr0 JIUIA);

3) perucTparoHHBIN HOMep (HoMepa), IIPHUCBOeHHBIN HHOCTPAHHOM opra-
HU3AIMK B TOCyaapcTrBe (HA TEPPUTOPHUM) ee perucrpanuy (MHKOPIIOPAIIUHT),
Kop (KOIBbI) MHOCTPAHHON OpPraHU3allMy B KadveCcTBe HAJIOTOILIATEJIBIINKA B
rocyzapcTee (Ha TepPUTOPUH) ee perucTparuy (MHKopIIopaun) (MJIn uxX aHa-
JIOTH) IPY UX HAJIUYNIT;

4) naTy, SIBJIAIOIILYIOCA IOCJIEIHUM JHEM IIepHroaa, 3a KOTOPHIM COCTaBJIA-
erca (pUHAHCOBASI OTYETHOCTL OPTaHU3allny (MHOCTPAHHON CTPYKTYpPHI 0e3
00pa30BaHUA IOPUANIECKOrO JINIA) 34 (PUHAHCOBBIA 'O B COOTBETCTBHUU C €€
JIMYHBIM 3aKOHOM;

5) maTy cocraBjieHHsS (PMHAHCOBOM OTYETHOCTH HWHOCTPAHHON OpraHm3a-
MH 32 PUHAHCOBLIM 'O/l B COOTBETCTBUU C €€ JIMUHBIM 3aKOHOM, a TAKIKe ATy
3aBepIIeHnsT HAJIOTOBOIO IIepHoaa II0 HAJIOTY Ha IIPHUOBLIEL (JOXOMIBI) B COOT-
BETCTBHU C €€ JIMYHBIM 3aKOHOM;

6) maTy cocTaBJIEHHS ayIHUTOPCKOI0 3aKJIIUEHM II0 (DMHAHCOBOM OTYET-
HOCTH MHOCTPAHHON OpraHM3aIlny 3a (PMHAHCOBEIH rof (B cydae 00g3aTelIb-
HOCTH IPOBEIEHUS ayIUTa B COOTBETCTBUHU C JIMYHBIM 3aKOHOM 9TOM OpTraHU-
3aIUn);

7) MO0 y4acTUs HaJIOTOILIATEJbITUKA B WHOCTPAHHONM OpPraHU3aIldH,
PACKPBITHE MOPSAIKA YIACTHS HAJIOTOILIATEIbINKA B MHOCTPAHHON OpraHu-
3aIUH IIPY HAJIMYUN KOCBEHHOI'O YUYACTHI;

8) ommcaHMe OCHOBAHUI JIs1 MPU3HAHUS HAJIOTOILIATE IBIITNKA KOHTPOJIH-
PYIOIIHM JIUIIOM KOHTPOJIUPYEMOI HHOCTPAHHON KOMITAHUH;

9) ommcaHme OCHOBAHHM IJI OCBOOOKIEHUSA IIPUOBLIN KOHTPOJIUPYEMOI
MHOCTPAHHOM KOMIIAHUH OT HaJI0roodsoxkennd B coorBercTsun ¢ HK PO.

B cimyuae obHapyskeHMS HEIIOJIHOTE CBEIEHNN, HETOYHOCTEH JIM00 OIITHO0K
B 3aIIOJIHEHUHN IIPEICTABJIEHHOIO yBEJOMJICHUsS 00 yYaCTUH B MHOCTPAHHBIX
OPTaHMU3AIUIX WUJIA YBEJOMJIEHUS 0 KOHTPOJHUPYEMBIX HHOCTPAHHBIX KOMIIA-
HUSAX HAJIOTOILJIATEJIBIUK BIPABE IIPEICTABUTh YTOUYHEHHOE YBEeI0MJIEHIE.

B ciyuae momaum yrouHeHHOro yBeIOMJIEHMS IO MOMEHTA, KOTIa HaJIo-
TOILIATEJIBIIUK Y3HAJ 00 YCTAHOBJIEHUW HAJIOTOBBIM OpTaHOM (akrTa oTpa-
SKEeHUS B YBEIOMJICEHUH HEIOCTOBEPHBIX CBeIEeHU, HAJIOTOILJIATEJIBIITHUE OCBO-
002K TaeTCs 0T OTBETCTBEHHOCTH, Tipeaycmorpentoii cr. 129 HK PO.

PaccmarpuBaemas craTbs COOEPsKUT COCTABBI IBYX HAJIOTOBHIX IIPaBOHA-
pymrennii. X 00BbeKTOM SBJISIOTCS IIPOIECCYaJIbHBIE HAJIOTOBBIE ITPABOOTHO-
IIeHus B cpepe HAJIOTOBOr0 KOHTPOJIS.
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O0BeKTUBHAS CTOPOHA IIEPBOT0 IIPABOHAPYIIEHUS XapaKTepPUu3yeTcs JIBY-
Ms CIIOCO0AMH COBEPIIEeHUS MPOTHBOIPABHOIO JeSHUA: 1) HelrpaBOMepHOe
HeIlpeJicTaBJeHe B HAJIOTOBBIM OpPraH YBEeIOMJIEHHS O KOHTPOJIUPYEMOI
MHOCTPAHHON KOMIIAHUU 34 KaJIeHOAPHBINA roj; 2) mpeacTaBjieHre B HAJO-
TOBBIA OpPraH YBEIOMJIEHHUS O KOHTPOJUPYEMON HWHOCTPAHHOU KOMIIAHWH,
CoJlepsKalIlero HeJI0CTOBEePHBIE CBEIeHUs. YBeIOMJIeHNe 0 KOHTPOJIUPYEMBIX
MHOCTPAHHBIX KOMITAHUAX IIPEJICTABJIAETCS B CPOK He mo3aHee 20 mapra rojaa,
CJIEYIOIIEro 3a HAJIOTOBBIM Itepumogom. Hapyienwe atoro cpoka Oymer sB-
JIATHCS IIPU3HAKOM 00bEKTHBHOM CTOPOHEI IIPABOHAPYIIIEHUS.

CyOBeKT IIepBoro IIpaBoHAPYIIEHUS CIIEINAIbHbBIN — 9T0 (PU3UUECKOe UJIH
IOPUINYIECKOe JIUIIO, SBJIAIOIIEECS KOHTPOJIUPYIOIIHUM JIUIIOM.

CyObexkTHBHAS CTOPOHA XAPAKTEPHU3YeTCs KaK YMBIIIIEHHON ¢opMOIt
BUHBI (B cIy4yae IpeCcTaBJIeHUsI HeJOCTOBEPHBIX CBE/IEHUI), TAK U BUHOI B
dopMe HeoCTOPOKHOCTH.

HastoroBasa camkmmsa HocuT IITpadHOM XapaxTep 1 aOCOJIIOTHO OIIpeie-
neua. Ee paamep cocrasaszer 100 000 py0. 1m0 ka0l KOHTPOJINPYEMOI HHO-
CTPAHHOM KOMITAHUH, CBEIeHUS 0 KOTOPOI He IIPeICTaBJIEHEI JIHOO B OTHOIIIE-
HUM KOTOPBIX IPeJICTaBJI€HbI HEJOCTOBEPHEIE CBEICHMUI.

O0BeKTHUBHAST CTOPOHA BTOPOrO IIPABOHAPYIIEHUS TAKIKE XapaKTepu3y-
eTcsl IByMS CIIOCO0AMM COBEPIIIEHUs IIPOTHUBOIIPABHOTO JIesSHUA: 1) Herrpaso-
MepHOe HeIpeJCTaBJIeHNe B HAJIOTOBBIM OpPraH yBeIOMJIEHHsS 00 y4acTUH B
MHOCTPAHHBIX OPTAaHU3AIMIX WU 2) IpeacTaBJIeHNe yBeIOMJIEHHs, COIep-
SKAIIET0 HeJ0CTOBEPHBIE CBEIeHU. Y BeJOMJIeHHEe 00 yIaCTUH B MHOCTPAHHBIX
OPTaHU3AINAX TPEICTABJSIETCS B CPOK He IT03HEee OJHOT0 Mecdalla C JaThl
BO3HUKHOBEHUS (M3MEeHEHM! JI0JIM) YYacThUs B TAKOM WHOCTPAHHOM OpraHuU-
3ammu. Hapymrenwue aToro cpoka OymeT SABJIATHCS IIPU3HAKOM O0BEKTUBHOMN
CTOPOHBI IIPABOHAPYIIIEHHS.

Cy0bexT mpaBoHAPYIIEHWS OOIIMM — HAJIOrOILIATEIBbIINK (pH3ndeckoe
WJIN I0PUINYECKOe JIUIIO).

Cy0bexkTHBHAS CTOPOHA XapaKTepH3yeTcs, KaK W B IPeIbIAyIleM IIpa-
BOHAPYIIIEHUN, BUHOM B popMe yMbICJA WU HeocTOposkHocTu. HasoroBas
CAHKIIMA HOCHUT IITpadHON XxapakTep M aOCOJIIOTHO olpeneseHa. Ee pasmep
cocrasiszer 50 000 py0. 110 KaKI0M MHOCTPAHHOM OpraHU3alli, CBeIeHUs 00
yYaCTUHU B KOTOPOH He MPeJICTaBJIEHEI, 100 B OTHOIIIEHUHN KOTOPO IIpecTaB-
JIEHBI HEJIOCTOBEPHBIE CBEICHUS.

4. HeymmaTta niim HelloTHASA yIJIaTa CyMM HAJIOTA B pe3yJIbTaTe HEeBKJIIO-
yeHusa B HaJsoroyio 6a3y noau npuosin KUK (er. 129° HK PO).

O0BexTOM IIPaBOHAPYIIIEHUS SBJISIOTCSA UMYIIIECTBEHHBIE HAJIOTOBBIE IIpa-
BOOTHOIIIEHUS 110 yILJIaTe HAaJora Ha IIpuObLIbL opramusanmii. CorsracHo 1. 2
cr. 25" HK PO, npu0sL1b KOHTPOJIMPYEMOM HMHOCTPAHHON KOMIIAHWU IIPH-
PaBHUBAETCS K IPUOBLIN OPTaHU3AINH U JOXOIY (DU3UUIECKUX JIUII, TIOJIY-
YEHHON HAJIOTOILIATEJIBIINKOM, IPU3HABAEMBIM KOHTPOJIMPYIOIIAM JIUIIOM
3TOM KOHTPOJIMPYEMOM MHOCTPAHHON KOMIIAHUH, U YIUTHIBAETCS IIPU OIIpee-
JIEHWH HaJIOTOBOI 0a3bI 110 HAJIOTaM y HAJIOTOILIATE IbIIIUKOB, IIPU3HABAEMBIX
B KauecTBe KOHTPOJIUPYIOIINUX JIUIL 3TOM KOHTPOJIUPYEMOI HMHOCTPAHHON KOM-
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HaHUK B cooTBeTcTBUH ¢ ryiasamu yactu Bropoirt HK PO. ITpubwsines KUK as-
JISIeTCS BHEPEeaM3aIlMOHHBIM JOXO0J0M OPTaHU3AINH — KOHTPOJIMPYIOIIETO
nuita (1. 25 cr. 250 HK P®). ITpuosins KUK yuureiBaerca B ciayuae, eciu ee
BesnunHa cocrasuia 6osree 10 000 000 py6.8

OOBeKTHBHAS CTOPOHA PABOHAPYIIEHUS BBIPAYKAETCSI B IIPOTHBOIIPAB-
HOM HeyILTaTe WJIM HEIMOJIHON ymuiate cyMMm Hajora. O0s3aTebHBIM MIPH-
3HAKOM OOBEKTHBHOM CTOPOHBI SIBJISETCS CIIOCOO COBEPINEHUsI IIPaBOHAPY-
IIeHus: HEBKJIOUeHNe B HaJaoroByio 0aldy mosau npubsutn KUK, Jlymaercs,
HA JaHHOEe IIPaBOHAPYIIEHKe PacIpOoCTPaHsIeT CBOe JeHMCTBYe IO3UIus . 19
Ilocranosnenus [linenyma BAC P® or 30 mrosa 2013 r. No 57. Beameticreue
HAJIOTOILJIATEJIBIIUKA, BEIPA3UBIIIEECs UCKJIIOUNTEILHO B HEIIEPEUNCICHUHN B
OI0IPKeT YKA3aHHON B HAJIOTOBOH JIeKJIapalluyd CyMMBI HaJjora, He o0pasyer
cocTaBa paccMaTPUBAEMOr0 MPaBOHAPYIIEHUs. B aToM ciiyyae ¢ Hero mojJie-
SKAT B3BICKAHUIO HEJOMMKA U IIeHM, HO He HAJIOTOBBIN IITpad.

OO1ecTBEHHAS OIACHOCTD JESAHUS He 3aBHCHUT OT KOHKPETHBIX IIPUEMOB U
METOIOB, IIPUBOIAIINX K HEYILIATE WJIA HEeIIOJIHOM yILIaTe HAJIOr0B, II09TOMY yC-
TAHOBJIEHIE KOHKPETHOI'O CII0c00a He BJIMAET HA padMep HaJIONOBOM CAHKITHM.

Hesriouenue B Hasorosyo 0a3dy moau npubbiiu KUK memunyemo Bie-
YeT HeIpPaBUJILHOE WCUMNCJIeHHe HAaJIora, II09TOMY paccMaTphBaeMoe IIpa-
BOHApPYIIIEHWE BBISABJISETCS B pPe3yJbTATe BBIE3IHBIX WJIN KaMepPabHBIX
HAJIOTOBHIX IIPOBEPOK. B X0;1e IIpoBeeHus IIPOBEPKH JTOJIKHOCTHBIE JINIIA Ha-
JIOTOBBIX OPTAaHOB MOTYT BBIABUTEH HEYILIATY MJIM HEIIOJIHYIO YILJIATY HaJjora
IIyTeM COIIOCTABJIEHUS IIEPBUYHBIX YUYETHBIX W OYXTaJITEPCKUX JOKYMEHTOB
HAJIOTOILJIATEJIBIMUKA ¢ IIOSAHHLIMA UM HAJIOMOBBIMHU OEKJIAPALAIMU, HHBI-
MU OTYETHBIMH MATEPHAJIAMH CO CBEIEHHIMHU, IOJIYYCHHBIMU OT OOCIIY:KU-
BAIOIUX O0AHKOB, HAJIOTOBBIX AT€HTOB, KOHTPATEHTOB HAJIOTOILIATEIBIITUKA
(IOCTABIIMKOB, MOKYyITATE e MPOU3BOIUMON IIPOIYKIIUNA U T.[I.), 4 TAKMKE OT
TOCyIapCTBEHHBIX OPTaHOB JIPYTUX TOCYIAPCTB B paMKax oOMeHa HAJIOTOBO-
3HAYMMOM mH(pOpMAIIHEL.

IIporuBonpaBHOe mesaume coBeprnaercs B ¢gopme OesmericrBus. Cocras
PABOHAPYIIEHUS SBJISAETCI MATEPHAJIbHBIM, IIOCKOJBKY 00S3aTeJIbHBIM
KBAJIUQUIUPYIOIIUM IPU3HAKOM CJIYKUT HAJMYNE ITOCJEICTBHUIU HeIIpaBo-
MEPHOI'0 NesHUS — HeyIIaTa WJIM HeIIOJHAs yILIaTa HaJora, 4To 03HadaeT
BO3HUKHOBEHHUE y HAJIOTOILIATEJIBIIIUKA 3aI0JIKEHHOCTH Iiepes] OI0IKeTHOM
CHCTEMOM IIO yILJIaTe HaJIora.

IIpencrasmasercs, 4To K JTaHHOMY ITPABOHAPYIIEHHUIO 10 AHAJIOTHN [IPUMe-
muma noauiusg 1. 20 [ocranosnenus Ilaeanyma BAC PO or 30 mronsa 2013 1.
No 57. He oOpasyet cocraBa paccMaTprBaeMOro IIPAaBOHAPYIIEHUS HeyILIaTa
WJTM HEIIOJIHAsI YILIATa HAaJIora HAJIOTOILIATEJIBIUKOM, €CJIH OJHOBPEMEHHO
CYIIIECTBYIOT CJIEAYIOIIIEe 00CTOSTEIECTBA, UCKIIUAOIINE COOBITHE HAJIOTOBO-
ro IPaBOHAPYIIIEHUS:

1) B mpeabIayIeM HAJOTOBOM IIEPHOjie y HAJIOTOILIATE BIIUKA IIPOH30-
IJIa IIepeIIaTa OIpeIe/IeHHOI0 HaJIora, Koropas HepeKphiBaeT WJIM PaBHA

8 Ha 2015 u 2016 rr. mmopor HaJoroodiaraeMoi IpruObLIN YBEJIUYEH U COCTABJIISIET
50 mutH py6. u 30 MJIH py0. COOTBETCTBEHHO.
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CyMMe TOTO sKe HaJjiora, He YILIAYeHHOTO (HeIOIJIAYeHHOI'0) B IOCJIe yIOIeM
nepuome. OgHaxo pamee o0pas3oBaBIIAsiCA IIepeIlIaTa OCBOOOMKIAET OT OT-
BETCTBEHHOCTH TOJIBKO OTHOCHUTEJILHO HEYILJIATHI UJIM HEIOJHON yIIJIAaTHI OfI-
HOMMEHHOT'0 HAJIOTa, HO BHE 3aBHUCHMOCTH OT BHA OIOIKeTa, B KOTOPBINA OH
MOJIEIKUT yILIaTe. SaHUKEHNEe CYMMBbI HAJIOTa MJIM IIOJIHASI €ro HeyILIaTa B
YaCcTH paHee IIPOU3OIIe/IIIel ITeperiaThl OJHOMMEHHOT0 HAajIora He o0pa3yer
3a0/KEHHOCTH IIepe/T OI0IKEeTHOM CUCTEMOI, II09TOMY MCKJII0YaeT IIPOTHUBO-
IPABHOCTD JIeIHUN HAJIOTOILIATE IbIINKA;

2) ykasaHHas IeperiaTa He ObLIa paHee 3a4TeHa B CUET WHBIX 34 10JIKeH-
HOCTEH, B TOM YKCJIe II0 JAaHHOMY HAaJIOTy, MJIM BO3BpAallleHa HaJIOTOILIATe/Ib-
MIUKY.

Ecnm sxe y masoromaTesnbIiKa MMeeTCs IlepelniaTa Hajora B OoJiee
MO3THUE IIePUOMIbI, 110 CPABHEHUIO C TeM IIEePHOI0OM, KOTa BO3SHHUKJIA 3a]10JI-
JK@HHOCTD, HAJIOTOILIIATEJIBIIUK MOKET OBITH OCBOOOYKIEH OT OTBETCTBEHHOC-
H, pegycmorperHoi cr. 129° HK PO, TobKo mipu cOOII0ONEHNN UM YCI0BHII,
ompeneneHusix 1. 4 cr. 81 HK P®. Peun umger 06 0cBOOOKIEHIYM OT HAJIOTOBOMI
OTBETCTBEHHOCTH B CBSI3U C TAK HA3BIBAEMBIM JIeSITeJILHBIM PACKasSHUEM IIpa-
BoHApyIIHuTes, IpeaycmorpeHHsiM 11. 4 ¢r. 81 HK P® u npenmonararommm
BBITIOJTHEHIME HAJIOTOIIATEIBITUKOM Psiia YCJIOBUH, OQHO M3 KOTOPHIX — 3a-
0JraroBpeMeHHoOe IIoTallleHre HeJOMMKN 1 COOTBETCTBYIOIINUX HMeHer”,

IIpaBonapyIenue B BUAe HeYIJIATHI MJIA HETIOJIHOM YILIaThl HAJI0Ta, IPo-
HM30IIIeIIee B pPe3yIbTaTe HEBKJIIOUYEHHNsS B HAJIONOBYIO 043y JIOJH ITPUOBLIN
KUK, 6ymer cuuraThCsi OKOHUEHHBIM B MOMEHT MCTEUEHUsI ITOCJIEIHEr0 JIHS
CpOKa YILIATHI HAJIOra 10 UTOraM KOHKPETHOI'0 HAJIONOBOTO IIepro/Ia.

Cy0BeKToM paccMaTpuBaeMOro IIPABOHAPYIIEHUS SIBJISETCS POCCUMCKUN
HAJIOTOILIATEJIBIIUK — (DU3NYECKOe JIMII0 WUJIN OPraHu3allis, IPU3HaBaeMble
KOHTPOJUPYOIUM JiuiioM B otHomenun KUK,

Cy0bexkTrBHAs CTOPOHA HAJIONOBOTO IIPABOHAPYIIIEHUS, IIPeIyCMOTPEHHO-
ro cr. 129° HK P®, xapakrepusyercd Kak yMBIILJIEHHOM, TAK W HEOCTOPOIK-
HOM (popMaMU BUHBL.

HastoroBas cauKIMs HOCHT HMYIIECTBEHHBIN XapakTep U OIpejesieHa
orHOCHUTEJIHHO cyMMbl HemouMmiwn. lllTpad cocrasisser 20 % or cymMMmBI He-
yILIa4eHHOoro HaJiora B oTHornenun npubdsutn KUK, momtesxarieit Brioue-
HUoO B HausoroBywo 0asy mo HJIDJI nwiu mamory Ha mpuOBLIb, HO HE MeHee
100 000 py®.

Ilepmompr 20152017 rr. ABIJIAIOTCA MEPEXOAHBIMA M HAJIONOBAS OTBET-
crBeHHOCTE 10 cr. 129° HK P® me npumensercs. B monHoi mepe pacemar-
PHBAEMEBIH COCTAB IIPABOHAPYIIIEHNS 3apadoTaeT IIPU BEIHECEHUH PeIeHu: 0
IPUBJIEYEHUN K HAJOTOBOM OTBETCTBEHHOCTH 34 HAJIOTOBBIE MEPUOIbI HAUU-
Had ¢ 2018 r. Taxike mpearycMOTPEHO 0CBOOOKIEHIIE OT YIOJIOBHOM OTBETCTBEH-
HOCTH 3a HAJIOTOBBIE IIPEeCTYILIeHus, coBepireHusie B 2015—2017 rr. B cepe
KUK, ecitm mmostHOCTRIO OymeT Bo3MeIeH yiiepo, IpUINHEHHbBIH O0IKeTy .

9 Cm.: Taparanos C. A. K Bompocy o mpussiedenuu ¢ 1 susapsa 2008 roga k HaJIO-
rosoii orBercTBeHHOCTH 110 ctaTthe 122 HK PO npu mammunm neperwiarte: / Bam maso-
rosuii ansokar. 2008. Ne 9. C. 46—-47.
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Kax BumuMm, 3aKoHOZATEIh YCTAHOBIII BHICOKHE IITPAMEI IJI POCCUUACKIX
opraHu3anuii 1 PU3NUECKUX JINI, He BBIIOJHIIIMNX Tpebosauusa Hasoro-
Boro kogekca P® o mexiapupoBaHuM (PAKTOB BJIAMEHUSI KOHTPOJIHPYEMBIMI
MHOCTPAHHBIMHA KOMITAHUAMY, JeKJIAPUPOBAHUSA UX JOXOJI0B U 00A3aHHOCTH
o yIwiaTe HaJaoros. Jlajiee JJOTMYHO MOJIMKHO IOCJIENOBATH JOIOJHEHUE Ha-
JIOTOBOMI OTBETCTBEHHOCTH OPTAHU3AIIMM BBICOKMMU AIMHUHUCTPATABHBIMUI
mrpadaMu 3a 9TH IPABOHAPYIIEHUS /IS UX JOJIKHOCTHBIX JIHII.

Odderrusroe pyurimonnpopanne nucruryra KUK 3asucur or kauecr-
Ba HAJIOTOBOI'O aIMHHUCTPUPOBAHMUS, IIPEKIe BCEr0 OT PA3BUTOCTH CUCTEMBI
OJIyYeHUSI POCCUMUCKUMU HAJIOTOBBIMH OpTaHAMU WHMOPMAIUHA 0 KOHTPOJIH-
PYEMBIX MHOCTPAHHBIX KOMIIAHUAX OT HAJOTOBBIX CJIYKO MHOCTPAHHBIX I'OCY-
nmapcerB. C 9TOM I1eJIbI0 CIJIEAYeT PACIINPATH CUCTEMY JBYCTOPOHHUX M MHOTO-
CTOPOHHHUX JOTOBOPOB 00 00MeHe MHpopMaIireil 10 HaJIOTOBBEIM BOIIPOCAM.
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POCCUMNCKUN ONBIT HPOTUBOJAENCTBUSA YKIIOHEHUIO
OT VILJIATBI HAJIOTOB: K BOITPOCY O PEAJIU3AIIUU MTOJIUTUKA
MEO®IIOPU3BAIINU DKOHOMUKU

THE RUSSIAN EXPERIENCE IN COMBATING TAX EVASION:
THE ISSUE OF IMPLEMENTATION OF THE POLICY OF
DEOFFSHORIZATION OF THE ECONOMY

A. SInGynranos

mpodpeccop, TOKTOP IPUIUIECKUX HAYK

A. Kpeny
aCIupaHT

HalguOHaJlebLﬁ UCcs1e008AMesIbCKULL YHU8epcumem
«Bbicuiast WKoa 9KOHOMUKUN

B cmamve ananusupyromes yeau u 3a0a4lt 3aKOHO0AMEebHbIX U3Me-
HeHUIL N0 80NPOCAM HAJI0200071094CeHUs NPUOLLIL UHOCMPAHHBIX KOM-
NAHUL, KOHMPOJUDYEMbLX DPOCCULICKUMU HAJI0208bLMU De3UOCHMAMLU,
npasula 0 KOHMPOJAUPYEMOU UHOCMPAHHOU KOMNAHUU, & MAKIHCe PAC-
CMAMPUBAIOMCA PASTIUYHBLE MOYUKL 3PEHUS N0 N0800Y 0e0PhULOPUALLLL
POCCUTICKOTL IKOHOMUKU, KOMMOPbIM 0Aemcs A8MOPCKAA OUECHKA.

The article analyzes the goals and objectives of the legislative amend-
ments on the taxation of profits of foreign companies controlled by Rus-
stan tax residents, also the article analyzes the rules on controlled foreign
companies, as well as various points of view concerning deoffshorization
of the Russian economy. Also, the author gives the assessment of these
topics.

Brenenue

(DuHaHCOBBIE MEPHI, IIPUHUMAEMbIe IIPAaBUTEILCTBOM JIF0O0r0 roCy JapcTBa
B OIIEPATHBHOM IIOPAOKE, IPECIeayloT YeTKO OIpeIesIeHHbIe eJIM U MOLYT
OBITH BHI3BAHBI JKOHOMHYECKHUMU IIPUYNHAME dKCTPAOPIUHAPHOIO XapaKTe-
pa. B macrosamee Bpemsa B Poccuiickoit Memeparimu peaausyioTcs IAHOBBIE U
BHEILJIAHOBBIE (PMHAHCOBO-IIPABOBLIE MePOIPUATHA. EcTecTBeHHO, BOSHUKAET 113
BOIIPOC 0 HEOOXOIMMOCTH UX OCYIIIECTBJICHMUS, 4 TaKKe 00 MX BIUAHUH Ha Oec-
nepeboiiHOe PYHKIITMOHMPOBAHIE BCell (PHMHAHCOBOM cucTeMbl crpanbl. Hexo-
TOpBIE U3 3aKOHOJATEIbHBIX U3MEHEHU MOKHO OTHECTH K Pa3psaay TEeKYIIINX,
IpyTHe ke MMeIOT aHTHCAHKIIMOHHBIN XapaKkTep W TPeOYyIT He3aMeIJINTe Ib-
HOTO pearupoBaHus. B COBpeMEHHBIX dJKOHOMHUYECKUX U IPABOBBIX PEaIHIX
JTI00bIe M3MEeHEeHUsI, BHOCHMbIE B HAJIOTOBOE U OI0/IPKeTHOE 3aKOHOIATEIECTBO,
BOCIIPUMHHUMAIOTCS OOIIIECTBOM KaK YPE3BBIYANHBIE MePhI, XOTs 9TO He BCeraa
Tak. Ps1 mpeoOpasoBanuii, HalrpuMep B HAJIOTOBOM cpepe, HOCUT TIJIAHOBBIHM
xapaxrep.

© Anoynramos A., Kpemy A., 2016
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Pea.nnsam/m HAJIOTOBOM HOJTUTUKHU IIyTEM BHECEHHUA TEKYIINX
HN3MEeHEHUU B 3aKOHOOaATeJIbCTBO O HaAJIorax n cﬁopax

B nociemame roger HamboI€€ AKTYAIBHBIMU CTAJIHA BOIIPOCHI HAJIOTO00JIOMKE-
HUS JOXOI0B KOMIIAHUM, 3aPeruCTPUPOBAHHEIX B O(PIIOPHEIX IOPUCIUKIIASIX, HO
PUHAJJIEKAIIINX POCCUMCKUM COOCTBEHHUKAM, MMEHYEMbIM KOHEYHBIMU OeHe-
dummapamvu. Tax, eme B 2013 . HEKOTOPBIE ABTOPHI 3a4ABAJIMCEH BOIIPOCOM, II0-
gyemy Poccus me BBesia ImpaBmiIa HAJOTOBOIO PE3UIEHTCTBA He TOJIBKO 110 MECTY
perucTpalym, Ho 1 II0 MeCTy ylipaBjeHus. FIHorma orMedyaercs, 9To CyIecTByeT
mpobiiema gokaseiBaHnsa. OQHAKO, IT0 MHEHHIO MHOI'HUX CIIEIIMAJIFICTOB, €CJIN OY-
JIeT YCTAHOBJIEHO, YTO O(PIIOPHAS KOMITAHUS PeaTbHO YIIPAaBJIAIACH C TEPPUTO-
puu Pocenu (mpu Hasmmumu takux Hopm B HK P®), 1o ee ipubbLs MoskeT OBITH
00JI07%€Ha POCCUICKMM HAJIOTOM Ha MpHOBLIbL 110 cTtaBke 20 %, a 3a HeyIwiaTy
HAJIOra K OTBETCTBEHHOCTH MOT'YT OBITH IIPUBJIEYEHBI POCCUIICKIE TPAKIAHE, Pe-
aJIbHBIE BJIAEJIBIIBI M YIIPABJIAIOIINE TAKUX KOMIIAHMA',

®enepanabubiM 3ak0HOM 0T 24 HOsz0ps 2014 r. Ne 376-®3? «O BHeceHun
M3MeHeHWH B YacTH IepByio u BTopyoo Hamorosoro komekca Poccutickoir MDe-
neparuu (B 4aCTH HAJIOTNO00JIOMKEHUS IIPUOBLIN KOHTPOJIMPYEMbBIX MHOCTPAH-
HBIX KOMIIAHWHI 1 JJOXO0A0B MHOCTPAHHEIX opranusamnuii)y (maaee — Oengepaib-
HbI# 3axoH Ne 376-D3) ycTaHOBJIEH IIOPSI0K HAJOTOOOJIOMKEHUS ITPUOBLIN
MHOCTPAHHBIX KOMIIAHMM, KOHTPOJIMPYEMBIX POCCUMCKMMU HAJIOTOBBIMU pe-
3UIEeHTAMU.

IIpu arom 3amerum, YTO 3aKOHOOATEb M30paJl HEHUTpaJIbHbIE IIOHSATHSI
JIJIST OIIpedesIeHUs JIUII, IIOJIIaaioIUX IO PEKUM HAJIOTOO0I0MKEHUs IPH-
OBLIIM KOHTPOJIUPYEMBIX MHOCTPAHHBIX KOMIIAHHU M JIOXOI0B MHOCTPAHHBIX
OPraHU3aIINHi, TAK KaK B COIVIAIIEHUSIX 00 N30exaHy TBOMHOI0 HaJI0T000.JI10-
SKEHUST UCITOJIb3yeTCsI MOHATHE haKTHIeCKOro BJIaIesbia noxona (beneduriy-
apHOIr0 COOCTBEHHUKA).

Corstacao @epepanbuomy 3axory Ne 376-D3 B 1esissx Hamorosoro komex-
ca Poccuiickoit ®emeparmu (nastee — HK P®) xouTposmmpyemoit mHOCTpAHHON
KOMITaHUEHN IPU3HAETCS WHOCTPAHHAsT OPTaHU3aIns, YI0BIETBOPSIOIIAS O/1-
HOBPEMEHHO BCEM CJIEIYIOIIUM yCIOBUIM:

1) opraru3salys He IIpU3HAaeTCs HAJIOTOBBIM pe3umenTom Poccuiickoit De-
Jeparuu;

2) KOHTPOJIUPYOLINMHU JIUIAME OPTaHU3AIINN SABJISIOTCI OPraHU3allil 1
(min) pusmyeckue JUIlA, IPpU3HaABaEeMble HAJOTOBBIME pe3ugeHTamMu Poccuii-
croit Memepalium.

Kourposmmpyemoit HHOCTPAHHON KOMITAHUEH TAK/KE CUMTAETCS MHOCTPAH-
Has CTPYKTypa 0e3 o0pasoBaHUS IOPUIUIECKOrO JIUIA, KOHTPOJIUPYIOITHMEI
JINITAMY KOTOPOM SIBJIAIOTCA OpraHu3anuu U (uin) pusndecKue JINUIa, IpH-
3HaBaeMble HAJOTOBBIMHU pesumenTamu Poccuiickoit @emepaliumn.

®enepanpubiii 3akoH No 376-03 ycTaHOBHII TaKKe IIOPSIOK HAJIOIO-
00JTOJKEHUST ¥ OCHOBAHUSI OCBOOOKIEHHS OT HAJIOTOOOJIOMKEHUS HTPUOBLIN

t Cwm.: Iléxun JI. M. AuTroduiopHble Mephl B POCCUMCKOM HAJIOTOBOM IIpaBe : Imep-
CITeKTHUBEI cymeOHom mpakTukn // 3axon. 2013. Ne 4. C. 32-37.
2 Co0p. saxonogarenbcersa Poc. ®egepanmu. 2014. No 48. Cr. 6657.
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KOHTPOJIUPYEMON MHOCTPAHHON KOMIIAHHH, OTBETCTBEHHOCTH 34 HEYILIATY
(HEemOoJIHY0 YILIATY) KOHTPOJIHPYIOIINM JIAIIOM CyMM HaJIora ¢ IIPUOLLIIN KOH-
TPOJIMPYEMOM MHOCTPAHHON KoMmIaHuu (pazMep mrTpadga MOMKET COCTABUTH
20 % cyMMBI HeyILIaueHHOro Hajora, Ho He meree 100 000 py6.). Kpome Toro,
Oenepanbubii 3axkod Ne 376-DO3 BBoIUT 005132 HHOCTD HAJIOTOILIATEIbIITAKOB
co00IIIaTh B HAJIOTOBBIE OPTraHbI 00 YYaCTHM B MHOCTPAHHBIX OPTaHHU3AIUIX,
YUPEKISeHUN NHOCTPAHHEIX CTPYKTYP 0e3 00pa3oBaHUs IOPUIAIECKOr0 JIHUIIA,
a TaKKe 0 KOHTPOJIMPYEMBIX WHOCTPAHHBIX KOMIIAHUAX, B OTHOIIEHUN KOTO-
PBIX OHU ABJISIOTCSA KOHTPOJIUPYIOIIMMHU JIMIIAMH.

Eite samonro mo mpunarus Menepanbpuoro 3axoua Ne 376-D3 BBICKA3HI-
BAJIMCHh PA3JIMYHBIE TOUKM 3PEHMA HA BO3MOMKHOCTH pPa3pelleHHUs JTaHHOIO
BOIIpOCA.

Tax, B. d. Bpyk, paccmaTpuBast BO3MOMKHOCTHA KOSUMUKAIIAN KOHIIETIITIH
OeHeUIIMAPHOr0 COOCTBEHHIKA B POCCUMCKOM HAJIONOBOM 3aK0HOJATEILCTBRE,
KOHCTaTHUPOBAJI, YTO, HECMOTPS HA JOCTATOYHO OOJIBIIYI0 paboTy, IIpOodesIaH-
HYIO OpraHaM¥ I'OCyIapCTBEHHOM BJIACTH PA3JIMYHBIX CTPAH WU MEJKIyHAPOI-
HBIMU OPTAaHU3AIMSIMU B OTHOIIEHUH YHU(PUKAIIMY IOIXO0I0B K IPUMEHEHUIO
KOHITEIIIUN OeHe(UIIMapHOro COOCTBEHHHUKA, OBLIM IOJIYYEHBI OBOJIBHO
CKpOMHBIE pe3yJibTaThl. [lo ero MHeHMIO, J0 HACTOAIIEI0 BpeMeHHW He JAHO
YHUBEPCAJIbHOIO OMpeIesIeHrus] MHOHATHS OeHedUIImapHOro coOCTBEHHUKA,
M, KpOMe TOro, OTCYTCTBYeT IIOJIHOE IIOHMMAHME IIOCIENCTBUM HPUMEHEHU
IDaHHOM KoHIlermu. HakoHelr, mo ero sKCIepTHOM OLeHKe, HeT eIUHCTBA U
B OIpe[eeHNH MecTa KOHIEHINN OeHeUIIMApHOI0 COOCTBEHHUKA B CHC-
TeMe JIOFOBOPHBLIX HOPM M HOPM HAITMOHAJILHOI'O HAJIOTOBOIO 3aKOHOLATEIIhb-
CTBA, HAIIPABJIEHHBIX HA IIPEIOTBPAIlleHre 3JI0yI0TPe0IeHU IOJI0KeHIAMMA
MEeEIyHAPOIHBIX HAJIOTOBBIX JOTOBOPOB, M IIOTOMY IIPEICTOUT IIPOJE/IATh eIle
IOJITHH IIyTh, IPEKIe UeM HAyKa U IIPAKTHKA IPUOIU3ATCI K Pa3pellieHuio
9THX BOIIPOCOB, UMEIOIINX HE TOJbKO TEOPETUIECKOe, HO U Cyry0o0 IIpaKTHUYIec-
Koe 3HaudeHwue’,

Poccuiickne uccnenoBaresn akTUBHO BBICKA3BIBAJNUCH B 2015 r. 0 HOBO-
BBeneHusx 8 HK PO.

Ilo muenmio A. Y. CaBuiikoro, HoBbIe ImpaBuiia o Hasgorooososxennn KUK
IPEICTABJIAIOTCI CKOpee HEeKMM YCTPAIIAIIAM CUTHAJIOM, MOTUBHUPYIOIIM
pocCcHUICKHI OM3HEeC peraTpruupoBaTh 3apyoeskHy0 IprObLIb B Poccuio, Hexe-
1 opPEKTUBHBIM MHCTPYMEHTOM HAJIOT000I0KEeHIA IPHUOBIIN MHOCTPAHHBIX
rommauuit, J[pyrue craBsT BOIPOCH, HA KOTOPbIE HEJIB3S IaTh MCUEPIIbIBA-
omux orBeToB. «Ocraercs U y POCCHICKOTO IIPeIIpUHUMATEA KaKas-HU-
Oyb cBOOOIA “HAIOTOBOrO MaHEBPA™~ B CBS3H C 9TUMU HoBImecTBamu? OueBu/i-
Hole neipel B 3axoHe o KMK orcyrerByioT, HO pasHble CXeMBI JeATeIbHOCTH
MOTYT BECTH K PA3JIMYHBIM HAJIONOBBIM IIOCJIEICTBHUSIM, M3 KOTOPHIX II0-IIpe-

3 Bpyrk Bb. A. Konuduraiums xouenuu 0eHedHUIIMapHOro cCOOCTBEHHUKA B POC-
CHICKOM HAJIOTOBOM 3aKOHOHATEJILCTBE : IIOCTaHOBKA IpobseMsl // 3axon. 2013. No 4.
C. 54-62.

4 Cm.: Casuyruti A. H. KourponupyeMble MHOCTPAHHBIE KOMIIAHUY : 3aPyOesKHBIN
omeIT 1 epcuekTuBbl B Poccuu // 3akon. 2015. No 2. C. 33—43. Jloctym u3 cupas.-1ipa-
BoBot cucremsl «KoucysprauTtllmoc».
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SKHEMY MOJKHO BBIOMpaTh HanboJsiee BHINOAHEIN. CIIEKTD BOSMOKHBIX [IPUEMOB
ONTHUMU3AIUH HAJOTO00JI0KEeHUs JOBOJIBHO MHOI000paseH, HO HU OIWH W3
IIPUEMOB He SBJISIETCS YHUBEPCATIbLHBIM,

IlouaTue «<KOHTPOIUPYEMAaA NHOCTPAHHASA KOMIIAHUA»
U Jpyrue aKTyaJIbHbI€ U3MEHEHHU B 3aKOHOJaTEeJILCTBE
Poccuiickoii @emepanuu o Hajgorax u coopax

JlexmaparusHoii 1iesnbio npuasaTus PemepasbHoro 3akoHa Ne 376-D3 saB-
JISLTach Jeodriopusanusa aKoHoMuKu. B Pocenu cyiecTByoT pasHble TOYKHI
3PEHHs II0 IIOBOAY JAe0(MITOPU3AIINN POCCUMCKON 9KOHOMUKH: II0 OTHOIITEHHIO
K BBIBO3Y B O(PIITOPHI KAITUTAJIOB, OJIYY€HHBIX HeJIeTaJIbHBIM IIyTeM, CYIIeCT-
ByeT Pe3KO OTPHUIATeJIbHAasA KOHCOJUAUPOBAHHAS TMIO3UIIHS; II0 OTHOIIEHHUIO
K arpecCHBHON MHUHWUMU3AIMN HAJIOTOOOJIOMKEHUS KOPIIOPATUBHBIM CEKTO-
POM C HCIIOJIb30BaHMEM OQIIOPHBIX (PMHAHCOBBHIX IEIoYek (ceTeil) HeT enau-
HOM TOYKH 3peHUsA. JTa ITO3UIIUS TOCTATOUHO JUCKYCCUOHHAS. KCTh sIBHBIE
ee CTOPOHHHKHM, YTBEP:KIAIOIINe, YTO HCIIOJIb30BAHME CXE€M MUHHMU3AITAHN
HAJIOTO00JIOMKEHUS — TPAJUITHOHHO JJIS MEMKIyHAPOIHOM MPAKTUKH, OHO II0-
BBINIIAET KOHKYPEHTOCIIOCOOHOCTh POCCHMCKUX KoMIaHuil. MIHbIMU cioBamm,
9TO BBITOIHO rocymapctBy. CylllecTByeT W Apyrasi TOYKA 3PEHUS: HUCII0JIb30-
BaHMe OQIIOPHBIX CXeM BelleT K Pa3MBIBAHUIO HAJIONOBOUM 0a3bl M COKpAIIe-
HUO OI0/I7KeTa; CIIOCOOCTBYET BEIBOAY M3 CTPAHBI KAIIUTAJIOB, KOTOPHIE, XOTSI 1
BO3BpAIIAIOTCSA B CTPAHY, HO B 3HAYUTEJIBHON YaCTHU OCTAIOTCS B OQIIOpax U
He paboTamT HA POCCUUCKYI0 aKOHOMUKY. KpoMe Toro, aT0 BEI3BIBAET POCT U3-
JIepsKeK 1 IIeH Ha TOBAPHI U YCJIYTH 34 CUEeT UCIOJIb30BAHMUA MHOTOUNCIIEHHBIX
TOCPETHUKOR.

BHauynTeIbHAS YACTh ITOTOKOB KPUMHHAJBHBIX KAIIUTAJIOB B OQIIOpax
TaKsKe JIeraJIuayeTcs, IIOCTyIIas Ha cueTa OQIIOPHBIX KoMmuauuii. Hamo nmers
B BUJIy ¥ HEraTUBHBIE COIMAJILHBIE TIOCJIEICTBUSA OQIIOPU3AITHT®.

Ilesplo BHEIpPEHWS TAHHOTO 3aKOHA SIBJISIETCS JIUIIEHHEe POCCUUCKUX
rpaskIaH, ABJISIOIINXCA HAJOTOBBIMH PE3UIeHTAMU, BO3MOKHOCTH HCII0JIB30-
BAThb MHOCTPAHHBIE KOMITAHUYM W HEKOPIIOPATHUBHBIE CTPYKTYPHI JJIS BBHIBOIA
CBOUX HAJIOT000JIATAEMBIX 0X00B u3-1101 opucaukimu Poccuu. Kpome aTo-
ro, BTOPOH IIeJIBI0 BBEJIEHUS JAHHOIO 3aKOHA SIBJISIETCS OOJIOMKEeHMe ITPUObI-
JIA ¥ JOXOJI0B MHOCTPAHHBIX KOMIIAHUM U CTPYKTYP, B CIydyae IIPU3HAHUSA UX
J00 KOHTPOJIMPYEMBIMH WHOCTPAHHBIMH KOMIAHUAMH, JU00 HAJIOTOBBIMU
pesumentamu Poccutickoit Penmepariuu, He IPUHUMAS BO BHHMAaHHE (PAKT
WX VUPEKJIEHUs, CO3MAaHNUSA U PErUCTPAI[UA B MHOCTPAHHOM TOCYIapCcTBe, 10
IPUYHHE TOT0, YTO MECTOM (PAKTHYECKOTO yIpaBJeHus sBiistercs Poccuiickast
Deneparusa. B mesiom peasusariust MOJIUTUKA Je0IIOPUIAITUNA POCCUUCKOM

> Byovtnun C. JI. Mb1 OyzeM sKUTh Temepb Mo-HOBOMY. 3akoHomareabetBo o KUK,
MEeKIYHAPOIHBIN 00MeH HH(pOpMAIIeN U MesKIyHAPOIHOe HAJO0T0BOEe IIITAHNPOBAHME
/I Bakou. 2015. No 2. C. 44-58. JlocTyn u3 cmpas.-mpaBoBoii cucremsl «KoHcymbramT-
ILmroc».

6 Cwm.: Xetighey, B. Hecmemnas nmeodrmopusarius // [psambre nasecturiun. 2014.
No 4. C. 64.
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9KOHOMUKHU IIpECcyIeyeT IieJib BO3BpaTa HEe3aKOHHO HJIN JIeTaJIbHO BBIBE3EH-
HOT'O KaIIUTAaJIa I10[ POCCUNCKYIO I0PHCIUKIIIIO.

ITocine Berymnenus B cuity @egepanpHoro 3akona Ne 376-D3 Bce poccumii-
CKMe HAJIOTOILIATEJIBIINKNA 00S3aHbl PACKPBLITH HAJOTOBBIM OpTraHaM CBOE
IpsMOe MJIM KOCBEHHOEe yJacThe B MHOCTPAHHBIX opraHma3ausax. KEcim poc-
CHUMCKYE HAJIOTOILIATEJILIIUKN OCHOBAJIN O(IIOPHBIE KOMIAHUN Yepe3 TPACT
WJIM HOMUHAJIBHBIX BJIAEJBIEB, TO HA HUX TaKoe 00s13aTeJIbCTBO He pac-
npocrpausercsa. Tak kax 00S3aHHOCTH YBEIOMJICHUS HAJIONOBBIX OPT'aHOB O
CBOEM YYaCTHUU B MHOCTPAHHBIX OPTaHU3AIIMIX BOSHUKAET TOJbKO B CJIydae,
€CJIN JI0JISI TAKOTO ydyacTus mpesbimaer 10 %, HaJIoromaTeIbIIuKN 00s13aHbI
YBEIOMUTH TOJIBKO 00 yUPEsKIeHNN NHOCTPAHHLIX CTPYKTYP 0e3 00pasoBaHmsI
IOPUIMYECKOTO JIUIIA (TPAacT), a TaKsKe 0 KOHTPOJIe HAJ HUMU WIH (PaKTHUIeC-
KOM IIpaBe Ha J0XOJI, II0JIydaeMbIi TaKOM CTPYKTypoii. B mporusHOM ciryuae
MOJKEeT BOSHUKHYTHh BEPOSTHOCTD OIIEHKN HAJIOTOBBIX OPTAaHOB C TAKON TOUKH
3pEeHUsI, YTO POCCUUCKUN HAJIOTOILJIATEJIBIIINK KOCBEHHO YYaCTByeT B JaHHOM
HHOCTPAHHOM OPraHU3AIlNU Yepe3 TPACT, M TEM CAMBIM Y HeTr0 BOSHUKHET 005-
3aHHOCTDb YBEJIOMHUTH HAJIOTOBBIE OPTaHbI 0 TAKOM YYaCTHU.

Bsenenwne npasuiia 0 KOHTPOIMPYEeMON MHOCTPAHHON KOMITaHUHU (Hajiee —
npasuno KNK) TecHo cBA3BIBAIOT ¢ IIpeIIosKeHeM 00 AMHUCTHUN KAIIUTAJIOB
IpU BO3BpAIlleHNU B opucaukimio Poccuiickoit Meneparum. 3BydyaT aKTHUB-
HBIe IPEeIJIOKEeHNsI 0T OM3HeC-coo0IecTBa 00beJUHUTD 3aK0H O Je0II0oPH-
3aIlH C IPeJIIoIaraeMbIM 3aKOHOIIPOEKTOM 00 aMuucTry Kanurasa. [Ipen-
Jaraercss OTOABUHYTH CPOKM IIPEeJOCTABJIEHUS CBEIEHHU 00 WMHOCTPAHHBIX
AKTHBAX POCCHUUMCKUX KOMITAHWIN, KOTOPBIE JOJIAKHBI OBITH YBS3AHBI C TOTOBS-
mieiicss aMHUCTHEeH KanuTaJIoB. B aToM ciayuae y OunaHeca OyaeT yBepeHHOCTb,
YTO PACKPBITHE UHQMOPMAIINH B COOTBETCTBHH C 3AKOHOM O HAJIOTOO0JIOMKEHUN
KOHTPOJIMPYEMBIX MHOCTPAHHBLIX KOMIIAHHM He IIOBJIeYeT 3a COOOM CAHKITHI
CO CTOPOHBI HAJIOTOBOM CJIy#0BI 1 IPABOOXPAHUTEIbHBIX OPTaHOB.

Kpymmuble KomIlaHwy BIepBBIE JIOJKHBI OBLIM PACKPBITH TOCYIAPCTBY
CTPYKTYPy cBoero ousueca 10 1 ampesist 2015 r. B cooTBETCTBHU ¢ 3aKOHOM O
KOHTPOJIUPYEMBIX WHOCTPAHHBIX KOMIAHHAX. TakiKe, COrJIaCHO MIOPYUYEHHUIO
IIpesunmenra Poccuiickonnt Denmepaliny, MOOPABKKU B 3aKOHOOATEILCTBO, IIpe-
IyCMaTPHUBAOIINE OJHOKPATHYI0 aMHUCTUI0 KAITUTAJIOB, JTOJKHBI OBLIN OBITH
BHeceHb! K 15 utostsg 2015 r. ®enepastbubiit 3akoH ot 8 miors 2015 r. Ne 140-D3
«O 100POBOJIBHOM JIEKJIAPUPOBAHUM (PU3MUECKUMU JIUIIAMU AKTUBOB U CUe-
TOB (BKJIAZOB) B OaHKAX M 0 BHECEHWN M3MEHEHUN B OTHEJIbHEIC 3aKOHOIA-
TesibHBIE akThl Poccmiickoit Meneparnmm»’ BeTynui B cuity 8 uroHs 2015 .
B nammoit curyanmmn koMmaHuy OBLIN CKJIOHHBI HAPYIIUTEH CPOKH IIPEIOCTAB-
JIEHUS CBeJIeHHUN U 3aIJIaTUTh IITpadbl, HO He PUCKOBATH PACKPBITHUEM JaH-
HOM MH(MOPMAIINK 0 BBEIEHUS B 3aKOHOIATEJIHLCTBO MOIPABOK KacaTeJIbHO
AMHUCTUN KaIIUTAJIOB.

B cooreercrBuu; ¢ 1. 3 cr. 25.14 HK PO yBegomenue 06 yuactuut B MHO-
CTPAHHBIX OPTaHU3AINAX IPEJICTABJIAETCSI B CPOK He IO3/IHee 0THOTO MecsaIa
C IaThl BOSHUKHOBEHUS (M3MEHEHMs JO0JIM) yYACTUSA B TAKON WHOCTPAHHOMN

7 Cobp. saronomaresberBa Poc. @®epepamun. 2015. No 24. Cr. 3367.
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OpTaHMU3AIINMU, KOTOPOe SIBJIAETCS OCHOBAHHEM JJId IIPEICTABJIEHUS TaKOTO
YBEIOMJICHHUA. Y BeIOMJIEHHE O KOHTPOJIUPYEMBIX MHOCTPAHHBIX KOMIIAHUSIX
IpeJicTaBJIsgeTCsI B Cpok He mo3mHee 20 mMapTa roma, CIEAYIOIIEro 3a HaJo-
TOBBIM IIE€PHUOJIOM, B KOTOPOM JI0JISI IIPUOBLIN KOHTPOJIHPYEMOM MHOCTPAHHOM
KOMIIAHUH IIOJJIEKUT YIETY Y KOHTPOJIUPYIOIIEro JIUIA.

Taxxe, cormmacto cr. 2 @emepanbHOro 3axkoHa ot 6 ampess 2015 r. No 85-D38,
yBeOMJIeHNEe 00 yJacTHH B MHOCTPAHHBIX OpraHm3anudax (00 ydpesxIeHNrn
HHOCTPAHHBIX CTPYKTYpP 0e3 00pa3oBaHUsA OPUIUIECKOr0 JIMIIA), IIPEeIyCMOT-
peunoe mmomir. 1 1. 1 cr. 25.14 yactu nepsoit HK P®, B 2015 r. npencrasisger-
Cs B HAJIOTOBBIM OPTaH C yYETOM CJIEAYIOIINX OCOOEHHOCTEH:

1) yBemoMyIeHrEe B OTHOIIIEHUHU JIOJIM YYACTHUS B MHOCTPAHHBIX OpraHu3a-
muAX (YYpeskIeHns HHOCTPAHHBIX CTPYKTYP 0e3 00pa3oBaHU I0PUIUIECKOr0
JINIIA) 0 cocTossHmMo Ha 15 mas 2015 1. mpeacTaBisieTcs B CPOK He II03IHee
15 mrousa 2015 r.;

2) yBemoMIeHMe He MPEeICTaBIAETCS B CJIydae, eCJId yIacThe B MHOCTPAaH-
HOM OpraHu3aIiH IIPEKPAaIleH0 WM YUPEesKIeHHAsS HHOCTPAHHASA CTPYKTypa
0e3 00pa30BaHUS IOPUIMIECKOT0 JIUIA JUKBUINPOBAHA B IIepuol ¢ 1 sHBaps
2015 r. mo 14 miousa 2015 r. BKIOYNUTEIILHO.

B coorBercrBum c 11. 2 er. 207 HK PO, HasoroBeiMu pesugeHTaMy IpU3Ha-
0TCA (puamueckue Jmita, pakTuueckn Haxomammecs B Poccuiickoirt Demepa-
1y He MeHee 183 KaJIeHIapHBIX JHEI B TedeHre 12 caeayoInuX IOaPSI Me-
canes. [lepuon maxomxmennsa dpusmdeckoro auiia B Poccuiickoit @egepaium He
IIpephIBaeTCsA Ha IIePUOIbl ero Bhledaa 3a Mmpejesibl Teppuropun Poccutickoi
Demeparnyy QI KPATKOCPOUIHOro (MeHee 6 MecsAIleB) JIeUeHU WIN 00yYeHUs,
a TaksKke JJIS WCIIOJTHEHU TPYIOBBIX HJIM WHBIX 00sI3aHHOCTEH, CBI3aHHBIX C
BBITIOJTHEHHEM paboT (OKa3aHWeM YCJIYT) Ha MOPCKHX MECTOPOKICHUSIX yIiIe-
BOJIOPO/THOTO CBIPB.

Crout ormerutsh, uro B Demepanbuaom 3akoHe or 10 mexabpsa 2003 r.
No 173-03 «O BaJIOTHOM PeryJIMpPOBAHHU M BAJIIOTHOM KOHTpoJie» (majiee —
Denepanbubiil 3akoH No 173-D3) Takske cylecTByeT IIpaBOBOe OIIpeIeIeHne
peaugenTa. B coorBercrBum ¢ 11. 6 cT. 1 MemepanpHoro saaxona or 10 gexadbps
2003 r. No 173-D3 pesumeHTaMu SBISIOTCS:

a) (puamyeckue Jmita, sBJsgiomecs rpasxganamu Poccuiickoit Pemepa-
nH, 3a UCKJIUeHneM rpasxkaad Poccuiickoit Memepalinm, MOCTOSHHO IPOKI-
BAIOIUX B MHOCTPAHHOM TOCYIapCTBe He MeHee OIHOT0 ITofa, B TOM YHCJIe
HMEIINX BBIOAHHBIA YIOJHOMOYEHHBIM TI'OCYJAPCTBEHHBIM OPIaHOM COOT-
BETCTBYIOIIIET0 MHOCTPAHHOI'O TOCYJapCTBA BUJ HA KUTEJIBCTBO, JILOO Bpe-
MEHHO ITPeOBIBAIIINX B MHOCTPAHHOM I'OCyJapcTBe He MeHee OJHOro roma Ha
OCHOBAHHUM Pad0Uell BU3BI UM YIeOHOM BM3bBI CO CPOKOM JeHCTBUS He MeHee
OJTHOTO T'0JIa MJIM HA OCHOBAHUH COBOKYIIHOCTH TAKHX BU3 C OOIIMM CPOKOM
JefiCTBUSA He MeHee OIHOI0 I'ojia;

0) mocrossHHO IposkmBalomme B Poccmiickoit Demepaliiy Ha OCHOBAHUHI
BHUJA HA JKUTEJIBCTBO, IIPEIYyCMOTPEHHOTO 3aK0HOIATEIbCTBOM Poccuiickoi
Denpepalyy, THOCTPAHHEIE FpaskIaHe U JIUIA 0e3 TpakJIaHCTBa;

8 Cobp. saronomarenserBa Poc. ®epepamun. 2015. No 14. Ct. 2025.



Pasmgen I IlpaBoBbie CIOCOOBI IPOTUBOAENICTBUA YKIOHEHHUIO. ..

B) IOPUINYECKHUE JINIA, CO3TAHHBIE B COOTBETCTBUH C 3aKOHOIATEIbCTBOM
Poccuiickoit Gemeparium;

I) HaxXoIsIuecs 3a mpegesiamu repputopun Poceuiickoit Memeparium -
JIMAJIBI, TIPEICTABUTEJILCTBA 1 MHBIE ITOAPAa3Ie/IeHNUs PE3UIeHTOB, YKA3aHHBIX
B IIYHKTE B);

) OUILIOMATAYECKHE IIPEeICTABUTEILCTBA, KOHCYJIbCKHE YUPEesKIeHU
Poccuiickoit @eneparinm u nHbIE 0QPUITHATIBLHEBIE IIPEICTaABUTEIbCTBA Poccuii-
croii Memeparmy, HAXOIAIMEC 3a Ipegesamu teppuropun Poceniickoit Me-
Jepalnu, a TaKkke IIOCTOSTHHBIE IIpecraBuTesberBa Poceutickoit Meneparmu
IPY MEJKIOCYIaPCTBEHHBIX I MEKIIPABUTEILCTBEHHBIX OPIraHU3aIINIX;

e) Poccuiickass @eneparus, cyonexTsl Poccuiickoit Demepalinm, MyHUITH-
HajJbHbIe 00PA30BAHMs, KOTOPBIE BBICTYIAIOT B OTHOIIEHUAX, PEryJIAPYEMBIX
DenepanbabM 3axoHoM Ne 173-DO3 1 IpUHATHIMEA B COOTBETCTBUY C HUM MHBIMHA
emepasbHBIMI 3aKOHAMHA U IPYTUME HOPMATUBHBIMU IIPABOBBIMH AKTAMII.

Taxrsxe, B coorBercrBuu ¢ 1. 7 cr. 1 @PenmepasbHoro 3axoHa No 173-D3,
HEepe3UIeHTAMHU SBJISIOTCS:

a) dusmyeckre WA, He SBJISIOIINECT PE3UIEHTAMH B COOTBETCTBUH C
DegepanbusiM 3axouoM No 173-D3;

0) IpUIUYeCKHe JIUIA, CO3JaHHbIe B COOTBETCTBUY C 3aKOHOIATEIbCTBOM
HHOCTPAHHBIX IOCYJAPCTB U UMEIOIIIie MeCTOHAXO0KIeHNe 3a IIpeaeIaMu Tep-
puropuu Poccuiickoit Pemeparinm;

B) OpPraHMW3aIliM, He SBJISONINEC PUINYECKUMHA JIMIAMU, CO3IaHHbIE
B COOTBETCTBUH C 3aKOHOIATEIECTBOM HHOCTPAHHBIX T'OCYIAPCTB ¥ UMEOIIIe
MeCTOHAXOKIeHNe 3a IIpeaeaamu Teppuropun Poccuiickoit Oeneparinm;

I) akkpenuToBaHHble B Poccuiickoi @eqepaliiy TUILIOMATHYECKHE TIPe/-
CTABUTEJILCTBA, KOHCYJIbCKHE YUPEIKISHUS MHOCTPAHHBIX T'OCYJAPCTB M II0-
CTOSIHHBIE IIPEJICTABUTE/IBCTBA YKA3aHHBIX I'OCYIApPCTB IIPH MEJKIOCYIapCT-
BEHHBIX WUJIA MEKIIPABUTEJILCTBEHHBIX OPraHu3aIuAX;

II) MEKIOCYJAapCTBEHHBIE M MEKIIPABUTEIbCTBEHHBIE OPTraHU3AIlNU, UX
pmmaser 1 mocTOAHHEBIE TIpeAcTaBUTeILCTBA B Poccuiickoit Penmeparium;

e) HaxomsIrecs: Ha Teppuropun Poccuiickoit @emeparium prImabl, mo-
CTOSTHHBEIE ITPEJICTABUTEILCTBA U JIPyTrHe 000Cc00IeHHbIE HJIN CAMOCTOATE IbHBIE
CTPYKTYPHBIE IIOApa3aeIeHusI HePe3UgeHTOB, YKAa3aHHbIX B IIyHKTAaX 0) 1 B);

’K) WHBIE JINITA, He YKasaHHble B 1I. 6 cT. 1 Oemepassroro 3akora Ne 173-03.

Ecan rpaseganua Poccutickoit Pemepaiinm He UMeeT HUKAKUX JOXOI0B M3
ucrouHnkoB B Poccuiickoit Memeparium, oH He II0gaeT HAJIOTOBYIO JIeKJIapa-
U0, TAK KAK HET COOTBETCTBYIOIIEH 00si3aHHOoCTH. B aTOM ciryyae HAJIOrOBEIM
opraHaM HeOOXOIMM TOYHBIM ITOJICUeT CPOKa ero mpebbiBanuss B Poccuiickoit
Deneparyu, IJIsT 4ero mIoTpedyercs 3arpaHUYHBINA ITACIIOPT ¢ OTMETKAMHU O
Bbe3Je U BBIe3[e M3 CTPAHbI. YTpaTa CTaTyca HAaJIOIOBOI0 Pe3UIeHTa B CBA3U
C IPEeUMYIIEeCTBEHHBIM MMPOKHBaHMeM 3a mpemenamu Poccuiickoit enepa-
AU SBJISIETCSA CAMBIM IIPOCTBHIM M YaCTO MCIOJIB3YEMBIM CIIOCOO0OM 3aKOHHOIO
BBIXOJIa M3-110J1 HOBBIX Has1oroBeix npasui o KUK, Jlauabiii cnocob Oymer ad-
(hexTHBEH TOJILKO B ciy4yae, eCJIM TaKOe JIUIIO He CBIKET ce0sS ¢ HaJIOTOBBI-
MU 00513aTeIbCTBAMHU APYTOM CTPaHbl. B TO ke BpeMsi CTOUT OTMETUTD, YTO B
HEKOTOPBIX CTPAHAX HET II0J0XOJHOI0 HaJIora MJIM OH HAMHOIO HIUMKEe, YeM B
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Poccun. HoBrle mpaBuia MoryT moOyANTEH HAJIOTOILJIATEIBIUKOB CO3HATEIh-
HO CeJIaTh BEIOOP B HOJIB3Y APYIoM I0PUCIUKIINN. TeM caMbIM, ecsiu 00JIbIIoe
KOJIMYECTBO HAJIOTOILJIATEJIBIIINKOB CejIaeT 9TOT BhIOOP, HAJIOTOBHIE IIOCTYII-
nenus B 0womxer Poccuiickoit Memeparimy MOryT COKPATUTHCSA W 3AKOH BO3BI-
MeeT 00paTHEIN apeKT.

Corstacho 11. 5 cr. 246 HK P® K poccuiickuM oprasusaiiusaM IpUpaBHABA-
[0TCSI MHOCTPAHHBIE OPTaHU3aIlNU, IPHU3HABAeMble HAJIOTOBBIMU PE3UIEHTA-
mu Poccuiickoit @enepalium B mopsake, yeranosiaeHHoM cr. 246.2 HK P®.

B coorBercrBum ¢ 1. 1 cr. 246.2 HK P® mamoroseimu pesugenramu Poc-
cuiicroit Oeneparyy IPU3HAIOTC:

a) poccUicKre OpraHu3alluu;

0) MHOCTpaHHbIE OPTAaHU3AIINY, IPU3HaBaeMble HAJIOTOBBIMHU PEe3nIeHTa-
mu Poccuiickoit @egepaiinit B COOTBETCTBUY C MEIKIYHAPOIHBIM JIOTOBOPOM TIO
BOIIPOCAM HAJIOTO0O00JIOKEHU, JIJIs IleJIell IIPUMEHEHNS 9TOr0 MEsK Iy HAPOIHO-
T0 IOT0BOPA;

B) MHOCTPAHHbIE OPraHU3aI[UH, MECTOM (PAKTHYECKOr0 YIIPABJIEHUI KOTO-
peiMu saBysercss Poccutickas @enepartius, eciid BHOE He IIPeIyCMOTPEHO MeK-
JIYHAPOIHBIM JOTOBOPOM II0 BOIIPOCAM HAJIOT000JIOMKEHMS.

B coorBercrBum ¢ 11. 2 cr. 246.2 HK PO MmecToM yIrpaBiaeHnsa HHOCTPAHHOMN
opranmszaiei nmpusHaercsa Poccuiickasa Demepalivsa mpu COOTIONEHNN XOTS
OBI OJHOIO M3 CJIEOYIOIIMX YCJIOBUI B OTHOIIEHWH YKA3aHHON WHOCTPAHHOMN
OPTaHMU3AIINU U ee JesITEJILHOCTH:

1) UCIIOTHUTEIBHBIN OpraH (MCIIOJIHUTEIbHBIE OPTraHbl) OpTaHu3aIluN pe-
I'YJISSPHO OCYIIECTBIIAET CBOIO JIeTEeJIbHOCTDb B OTHOIIIEHUN 3TOM OPraHU3aIlin
u3 Poccmiickoit @enepariun. PeryaspHeIM oCcyIecTBICHHEM OesITeILHOCTH He
IPHU3HAETCS OCYIIeCTBIIeHNe aeAaTenbHocTr B Poceuiickoit Penepalium B 00b-
eMe CyIIeCTBEHHO MEHBIIIEM, YeM B IPYIOM rocyaapcrBe (rocyaapcTBax);

2) riaBHBIE (PYKOBOIAINME) MOJIMKHOCTHBIE JIMIIA OpraHusanuu (JInIa,
VIIOJIHOMOYEHHbBIe IJIAHUPOBATH ¥ KOHTPOJIMPOBATH IeATEJIBHOCTH, YIIPaB-
JISITh JeATEJILHOCTRIO IIPEIIPUATHAS U HEeCyIIlhe 3a 9TO OTBETCTBEHHOCTD) IIpe-
HMYIIECTBEHHO OCYIIECTBJIIOT PYKOBOISIIEe YIIpaBIeHe 9TOM HHOCTPAHHOM
opraumsanueit B Poccuiickoit ®enepanuu. PykoBogsinum yopasiieHueM op-
raHms3alued IpPU3HaATCI IIPUHATHUE PEIIeHNH U 0CYIIeCcTBJIeHEe NHBIX JIeHCT-
BUI, OTHOCSIIUXCS K BOIIPOCAM TEKYIIEH IeATeIbHOCTH OPTaHUu3AIUH, BXOIA-
IIUM B KOMITETEHITHIO UCIIOJTHUTEILHBIX OPTaHOB yIIPaBJICHUSI.

B coorBercrBum ¢ 1. 5 cr. 246.2 HK PO ecyin B oTHOIIIEHMY HHOCTPAHHOM
OPTaHU3AIIMY BBIIOJIHSIIOTCA YCJIOBUS, YCTAHOBJIEHHBIE ITOAI. 1 man 2 1. 2
cr. 246.2 HK PO, u Ttakoii opranusamueil ImpeacTaBIeHbl JOKYMEHTHI, II0/I-
TBEPIKIA0IIMe BBHIMIOJIHEHNE TAKUX K€ YCJIOBHU B OTHOIIEHUN KaKOTO-JIH00
M3 WHOCTPAHHBIX rocymapcts, Poccuiickas Qenmepaiis IpU3HAETCS MECTOM
YIIPpaBJIEHUS 9TOM MHOCTPAHHOU opraHm3aliueli, eCjau B OTHOIIIEHUU 3TOH op-
TaHWU3AIINY BBIIOJJIHIETCS XOTS OBl OJHO M3 CJEIYIOIINX YCIOBIIA:

— BeZleHHe OyXTaJTepcKoro MK YIIPaBJIeHIECKOI0 yueTa opranusalun (3a
HMCKJIIOUeHUEeM JeMCTBUU 110 TIOJITOTOBKE W COCTABJIEHUIO KOHCOJIUIUPOBAHHONU
uHAHCOBOH U yIIPABJIEHYECKO OTUETHOCTH, a TAKIKE aHAJIU3Y JeATeTbHOCTH
MHOCTPAHHOM OpraHu3aIum) ocyinectsiisgercs B Poccuiickoit @emepartmm;
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— BeJleHHE JeJIONPOU3BOJICTBA OPraHU3AIUK OcyIecTBisercss B Poccuii-
croit Memepariym;

— OIepaTUBHOE YIIpABJIEHME IIePCOHAJIOM OPraHH3AINU OCYIIECTBIISETCS
B Poccuiickoit @eneparium.

Taxske cymrecTByeT 0COOBIN ITOPSIOK IIPU3HAHUS OPraHU3AIMU HAJIOTO-
BBIM pesunmenToMm Poccuiickoit @enmeparmu. B coorsercrsuu ¢ 1. 8 cr. 246.2 HK
P® unocrpanHas opraHusaius, IMeoIIAas II0OCTOSHHOEe MECTOHAXOMKICHIE B
HHOCTPAHHOM I'OCYyJapCTBE U OCYIIECTBIIAIIIAS JeATeJIbHOCTh B Poccuiickoit
Deneparuu yepe3 000coOIEHHOE MOapasaelieHre, BIpaBe CAMOCTOSTEIHHO
OpU3HATE cebs HaJIoroBeIM pesumenTom Poccuiickont Memeparun. [Ipu sTom
yKasaHHasi OpraHua3aims o0s13aHa odecireunTh B 000CO0JI€HHOM IIogpaseae-
Hyuu Ha Teppuropun Poccuiickoit Memepariny HaImume JOKYMEHTOB, CIIyKAa-
IIMX OCHOBAHMEM JIJIS UCYMCJIEHUS U YILJIATHI COOTBETCTBYIOIIAX HAJIOTOB.

VYcTaHOBUB BBIINIEYKa3aHHBIE IIPABUJIA, 3AKOHOIATE b IIpeajiaraeT BEIoop:
BMecTo BhimosHenus npasui o KUK B oTHOIIeHrY MHOCTPAHHOM KOMITAHUK
HAJIOTOILIATEJIBIIUK HMMeeT IIPABO IIPU3HATH ce0s HAJIONOBBIM PE3HIeHTOM
Poccuiickoit ®emgeparium (B ciayyuae ecu OH OCYIIECTBIISIET CBOIO IeSITEILHOCTD
B Poccuiickoit Meneparu yepes 000co0IeHHOE TTOAPA3Ie/IeHNe) U YILIaYnBa-
eT poccuiickue Hasoru corsiacHo Hopmam HK PO, yeraHoBiIeHHBIM 11 pe3u-
nenToB Poccuiickoit Memepariun.

Corstacho 1. 6 cr. 246.2 HK PO unocTpanHas opraHu3aiiusg MOKET ObIThH
IpHU3HaHA HAJOTOBBEIM pesumenToM Poccuiickoit Memepalinm NCKIIIOUNTEIIHHO
B IIOpsIKe, IpegycmorpedsoM 1. 8 cr. 246.2 HK PO, eciiu B oTHOIIIEHNY 9TOM
OPTaHMU3AIINY BBIIOJIHIETCS XOTA OBI OJHO M3 CIEIYIOIINUX YCIOBHIA:

1) nHOCTPAHHAS OPraHU3aINs B KAUeCTBE OCHOBHOI'O BUIA JIeSATeJIbHOCTH
YYaCTBYeT B IIPOEKTAaX B COOTBETCTBUM C COTVIAIIEHUSIMU O pasiese IPOIyK-
IIUY, KOHIIECCHOHHBIMH COIJIAIEHUSIMHY, JIUIIEH3MOHHBIMH COrJIAIIEHUSIMU
WJIN CEPBUCHBIMH COTJIAIIEHUAMH (KOHTPAKTAMM) HA YCJIOBHSIX PHUCKA JIHOO
WHBIMY aHAJOTMYHBIMHE COIJIAIIIEHUSIMU C IIPABUTEJIBECTBOM COOTBETCTBYIOIIIE-
ro rocymapcrsa (TepPUTOPHI) WUJIM C YIOJHOMOYEHHBIMH TAKUM IIPABUTEIb-
CTBOM MHCTUTYyTaMH (OpraHaMU rocyJapCTBEHHON BJIACTH, I'OCYIapPCTBEHHBI-
MU KOMITAHUSMH), IBJISISICH CTOPOHON TAKUX COTVIAIIIEHMUIH;

2) MHOCTPAHHASA OPraHMU3aIUs IIPU3HAETCS AKTUBHOM MHOCTPAHHOMN XO0JI-
JUHTOBOM KOMIIAHUEN MJIM aKTUBHOM MHOCTPAHHON CyOXOJIIUHIOBOM KOMIIA-
HUeH;

3) MHOCTpaHHAA OPraHU3aIUA SBJIIETCS OIIEPATOPOM HOBOTO MOPCKOTO
MECTOPOKIEHHUS YIJIEBOJIOPOIHOIO CHIPhS WJIM HEIIOCPEICTBeHHBIM aKI[HOHEe-
poMm (YUACTHHKOM) OIIEpaTOpa HOBOI'O MOPCKOTO MECTOPOKIEHUS YIJIEBOIO-
POJIHOTO CHIPBSI.

Corsracuo 1. 3 cr. 25.13 HK P® KoHTpOIMpPYoOIIUM JIAIIOM OpraHU3aIIin
MIPU3HAIOTCS CJIEYIOIINE JINIA:

a) pusndecKkoe UM PUINYECKOe JIUIIO, J0JIs YYACTHUS KOTOPOro B opra-
HH3aIMU cocTrasisgeT bosee 25 %;

0) dpmsmyUeckoe WM OPUANIECKOE JIUIIO, JOJIS YIACTHUSA KOTOPOro B opra-
Husamuu (It (PU3UYECKUX JIUI[ — COBMECTHO C CYyHpPyraM{ ¥ HeCOBEpIIIeH-
HOJIETHHMH JeTbMHU) cocTaBiisger oosiee 10 %, ecitm 10JIs1 yuacTHsS BCeX JIHIIL,
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IpU3HABAEMBIX HAJOTOBBIMU pesumeHTamu Poccuiickoit Pemepaiium, B 9TOM
oprauu3anuu (I (pU3UIECKUX JIKIL — BKJIIOYAS CYIIPYTrOB 1 HECOBEPIIEHHO-
JIETHUX JIeTel) cocTaBiiszeT oosiee 50 %.

Corstacho 11. 1 cr. 3 ®egepanbroro 3axona Ne 376-D3 mo 1 suapst 2016 1.
IpU3HAHUE JIUIIA KOHTPOJHUPYIOIIUM JIUIIOM B COOTBETCTBUHU C I. 3 cT. 25.13
gactu nepsoit HK P® ocyrecrsiisiercss B ciiyuae, eciu J0JIsI YIACTHUS 9TOTO
JIAITa B opraHu3anuu (I QU3MIecKuX JIUI[ — COBMECTHO C CyIIpyraMu U He-
COBEPIIEHHOJIETHUMH JIeThMH) cocTaBszeT oosee 50 %.

B coorsercrBunu ¢ 1. 2 cr. 105.2 HK P® poseit mpsamoro yyacTuss ogHOMK
OPTaHMU3AIUY B PYTOM OPTaHU3AINH IPU3HAETCA HeIlOCPEeACTBEHHO IIPHHA/I-
JIeskaIasi OJHOM OpraHU3aIluU JOJIA TOJIOCYIONINX aKITUN IPYyTroM opraHmaa-
MY WJIM HEIIOCPEeICTBEHHO MPUHAIJIEKAIIAS OJHOM OPTaHW3AIuU I0JIS B
yCcTaBHOM (CKJIAZ0YHOM) KammuTasie ((poHme) Apyroil OpraHmu3allim, a B CJIydae
HEBO3MOYKHOCTH OIpPEJIeJIEHNsT TAKUX JI0JIEM — HEeIOCPEeICTBeHHO IIPHHAIIe-
sRaIas OHON OPTaHU3AIIUU MI0JIs, OITpeessieMasi IPOIOPIIMOHATBHO KOJIU-
YEeCTBY YYACTHUKOB B JIPYTOM OPraHU3aIHMN.

Corstacho 11. 3 cr. 105.2 HK P® goseit kocBeHHOro yJyacTuss 0JHOMI opra-
HU3AIMU B IPYrofl OpraHu3aruy IIPU3HAETCS J0JIs, olIpeaesseMas B CIIedy-
FOIIIeM TIOPSIIKE:

1) oIpemessIIoTCsa Bee II0C/IeI0BATEILHOCTH YUACTHS OJHON OPraHu3aI[uu
B IPYTOM OpraHU3aIluy yepes3 IpAaMoe ydacThe KasKI0M ITpeabIayIleil opraHu-
3aliy B KAKIOM II0CJIeAYIOIIe OPraHu3aIlii COOTBETCTBYIOIIEH II0CIeI0BAa-
TeJIbHOCTH,

2) oIpenensoTCs IO IPSIMOT0 YYACTHA KAKION IPeIbIIyINeil OpraHm-
3aIuy B KaKI0M II0CJIEeIYyIoNIe opraHu3aIiiil COOTBETCTBYIOINIEH II0CIeI0BAa-
TeJIbHOCTH;

3) CYMMUPYIOTCS IPOU3BEIEHU J0JIeH IIPSAMOT0 yUaCTH OMHOM OPraHu-
3aI1uu B IPYTOM OpraHU3aIUU Yepeld yuyacTre KasKJoU IpeablayIeil opraiu-
3aIuy B KasKI0M IOCJIeaVIONIe opraHu3aIiii BcexX IocjieJoBaTe IbHOCTEH!.

B coorsercrBuum ¢ m. 2 cr. 25.13 HK P® rouTposampyemMoii mHOCTpaHHOMK
KOMIIaHWelN TaksKe ITPU3HAETCs MHOCTPAaHHAs CTPYKTypa 0e3 obOpasoBaHuUs
IOPUIHMYECKOTO JINIA, KOHTPOJIMPYIOIIUMY JINIIAMIA KOTOPOM SBJISIOTCS Opra-
Hu3anuu U (MIn) puanyecKre JIUIA, IIPU3HABaeMble HAJIOTOBBIMU PEe3UIeH-
tamu Poccuiickoit @emgepaium.

00 uHOCTpPaHHBIX CTPYKTypax 0e3 oOpasoBanusd
IOPHUINYECKOro JINIAa

Ilonpasrkamu B HK PO BBenmeno cpasy HeckoJIbKO HOBBHIX moHaTHi. O-
HUM W3 HUX SBJISETCA IIOHATHE «MHOCTPAHHAS CTPYKTypa 0e3 00pasoBaHMs
opumguueckoro guiia». Corsacho 1. 2 cr. 11 HK P® unocrpannas crpykrypa
0e3 oOpas3oBaHUS PUIUYIECKOrO JIMIA — OPraHU3aIMoHHasA PopMa, CO3qaH-
Has B COOTBETCTBUH C 3aKOHOIATEJIbCTBOM HMHOCTPAHHOIO rocymapcrsa (Tep-
puTopuH) 6e3 00pa3oBaHUA IOPUIAIECKOr0 JUIla (B YACTHOCTH, (DOHJ, IIapT-
HEPCTBO, TOBAPHUIIIECTBO, TPACT, MHAS (popMa OCYIIEeCTBICHUS KOJLJIEKTUBHBIX
MHBECTUIINHA 1 (UJIK) JOBEPUTEILHOrO YIIPABJIEHNS), KOTOPASA B COOTBETCTBUL
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CO CBOMM JIMYHBIM 3aKOHOM BIIpaBe OCYIIECTBJIATDL J1eATEeJIbHOCTb, HAIIPaB-
JIGHHYI0 Ha HM3BJIeUeHHe [0xo/a (IpuObLIN) B MHTEPEeCaxX CBOMX YUYACTHHKOB
(TafIIUKOB, JOBEPUTEJIEH MJIN WHBIX JINIL) JI100 MHEIX OeHeuIInaposB.

B coorBercrBum ¢ 1. 6 cr. 25.13 HK P® rouTpompyOIHM JIHUIIOM HHO-
CTPAHHON OPraHU3aINH TAKKe IIPU3HAETCS JIUI0, B OTHOIIEHUH I0JIH ydac-
THSI KOTOPOT'O B OPTaHU3AINH He COOJIIONAIOTCA YCIOBUS, YCTAHOBJIEHHBIE II. 3
cr. 25.13 HK P®, Ho 1m1pu 9TOM 0HO OCYIIEeCTBJIAET KOHTPOJIb HAJl TAKOA opra-
HU3aIMel B CBOMX MHTEpecax WJIM B WHTepecax CBOEro CyIpyra W HecoBep-
IIIeHHOJIETHUX JeTeH.

Ocyi1mecTBIeHrEM KOHTPOJISA HAJ OpTaHH3alieidl MPH3HAEeTCSd OKA3aHUIe
WJIX BO3MOJKHOCTH OKA3BIBATH OIIPEeJISIolee BIUSHUE HA PEIIeHUs, IPU-
HUMAaeMBble 9TOM opraHu3aliuell B OTHOIIEHUM paclpefiesIeHud IT0JIyYeHHOU
opraHusaleil TpuobLIN (MOoX04a) Mocae HAJIOT000I0MKEHNA B CHUJIY IIPSIMOTO
HWJIM KOCBEHHOTO YYACTUSA B TAKON OPraHU3alliH, YYACTHUSA B JOTOBOpe (coria-
IIeHWH), IIPeIMeTOM KOTOPOIro SIBJISETCS yIIpaBJIeHUe JTON opraHma3alluerl,
WJIM WHBIX OCOOEHHOCTEHM OTHOIIEHWH MEeKIy JIMIIOM M 9TOM OpraHu3aliyei
v (wim) waeiMu gunamvu. OcylnecTBiIEHHEeM KOHTPOJIS HAal WHOCTPAHHOMN
CTPYKTYpOil 6e3 obpasoBanus opugudeckoro Jjimia B measx HK PO npusna-
eTcs OKa3aHWe WM BO3MOYKHOCTH OKa3bIBATh OIIpelesidilliee BIIMSHUE Ha
pelleHns, IpUHUMaeMble JIUIIOM, OCYIIECTBJIAIONINM yIIpaBJIeHne aKTUBAME
TaKOM CTPYKTYPHI, B OTHOIIEHUH pacIIpeIeIeHus I0JIyIeHHON ITPUOBLIH (110-
X0/1a) II0CJIe HAJIOT0OOJIOKEHUSA B COOTBETCTBUU C JIMYHBIM 3aKOHOM M (JIH)
yUpeqUTEeJIbHBIMHU JTOKYMEHTAMU 9TOM CTPYKTYPHI.

Tem cambIM 3aKOHOZATEIb HE OTPAHUYNBAET IIOHATHE KKOHTPOJILY HAl Op-
raHusalfei JIMIIb OIpede e HHOM Jojeil yuactuda B KomnaHnur. OH BBOIUT
0oJiee IMMPOKOE ITOHUMAHNME 1 TPAKTOBKY IIOHATHS «OCYIIIECTBJICHNE KOHTPO-
JIsT HaJ OpraHu3aled UM Ha MHOCTPAHHON CTPYKTYPOI 6e3 00pasoBaHMsI
IOPUINYECKOTO JIUIIAY.

KonTposs Hag opranmusalieil MosKeT OBITH OCYIIECTBJIEH He TOJBKO IIPs-
MBIM HJIA KOCBEHHBIM yYaCTHEM B HeM, HO M OKa3aHWeM BJINSHUS Ha [IPUHI-
THE peIleHn, Kacanuxcs IPUOBLIN OPraHu3anui. B ¢BsI3u ¢ aTuM y4yacTue
B JIOTOBOPE, IIPEIMETOM KOTOPOIr0 SIBJISETCS yIIpaBJIEHHE OpraHu3allyel, Ha-
mpuMep, corJiaieHre 00 OKa3aHuU yCayT HOMUHAJIBHOTO JUPEKTOPA UJIU OT-
HOIIIEHUS B paMKax TPACTOBOI'O COIJIAIIEHMUS, B COOTBETCTBUH C KOTOPBIM aK-
UMY KOMITAHUH BJIaJleeT HOMUHAJBHBIN aKITMOHED B MOJIB3Y U B MHTepecax
OIIpeIeJIEHHOTO JINIIA, 4 TAKKE OTHOIIEHNS B pAMKAX reHepaIbHOM JOBEepeH-
HOCTH, BBIJAHHON KOMIIAHWEHN OIpeie/IeHHOMY JIUILY, U APyTrye OTHOIIeHT,
TaKsKe MOT'YT SIBUTHCSI OCHOBAHUEM JIJI IIPU3HAHUS JIUIA KOHTPOJIUPYIOIIKM.
Janusie nonosxenus HK P® — Goabinoit mar B Imporecce IeodIIopH3aIlun
OKOHOMUKHN Y KOHTPOJIE HAJ Pa3JINYHBIMUA CXeMaMU YKJIOHEHUS OT YILJIATHI
HasoroB. Kak ciemcrBre, KOHTPOJIUPYOIIMMHE JIMIIAMY MOTYT CYMTATHCS He
TOJIKO THUTYJIbHBIE BJIQEJIBIBI AKIIUI OPraHu3alii, HO U OeHeduIimapHbie
BJIAIEJIBITHI, OCYIIIECTBIIAIOIIIE HA HeM KOHTPOJIb.

Crout ormeruTh, uro B HK P® He cyIecrByer ueTkoro ompeiesieHus Io-
HaTug «oeneduimap», xotss B MemepaapHoMm 3akoHe orT 7 aBrycra 2001 r.
No 115-®3 «O mpoTrBoAeCTBIH JIeraIu3auu (OTMBIBAHUIO) JOX0/I0B, IIOJIY-
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YEeHHBIX IIPECTYIIHBIM ITyTeM, ¥ (DHHAHCHPOBAHUIO TeppopuaMar (nastee — Dee-
pasbabIi 3akoH Ne 115-D3)° cymiecTByeT ompejieieHne MOHATUS «OeHedUIm-
apHbIi Biaagenery. B coorsercrBum co cr. 3 PegepasbHoro 3axona Ne 115-O3
OeHedUIIMaPHBIM BIAEIBIIEM SBJISETCS (PU3MUIECKOe JIUII0, KOTOPOe B KOHEeY-
HOM CUeTe IIPSIMO MJIM KOCBEHHO (4epes3 TPEeThHUX JIHIL), BaageeT (MMeeT IIpeoo-
nagamoiiee ydacrre (6osee 25 %) B KamuTase KJINEHTOM — IOPUIUYECKAM JIK-
1IOM JIOO MMeEeT BO3MOKHOCTh KOHTPOJIMPOBATE JIEHCTBUSA KJINEHTA.

Bonee mompobmHoe ompeesienue MOHATHS «OeHEQUITMAPHBIA BIaesIery
man Henrpansaeiit bank Poceuiickoit @enepariuu. B coorBeTcTBUM ¢ MHCH-
moMm I1B Ne 14-T or 28 suBaps 2014 r. opraHu3aiiusa IPUHUMAET PEeIIeHne O
OpU3HAHUN (PU3UIECKOT0 JINIla OeHeUIInapHbIM BJIageIbIleM IPH HAaTMINN
y TAKOTO0 JIMIIA BO3MOYKHOCTEH KOHTPOJUPOBATH JEHMCTBHUA KJINEHTA C yIeTOM
CIIEOYIOIINX (PAKTOPOB:

— (u3uyecKkoe JIUIO MIPAMO WJIM KOCBEHHO (Yepe3 TPeTbUX JIMIL) MMEeeT
npeobiiaganiee yuacrue (bomee 25 %) B KamuTase KJINEHTA WA OT OOIIEro
JrCJIa aKIUHA KJIMEeHTAa ¢ IIPaBOM r'oJIoca;

— (puamyecKkoe JHUI0 UMeeT IpPaBo (BO3MOKHOCTD) HA OCHOBAHUHI JOTOBO-
pa ¢ KJINEeHTOM OKA3bIBATh MPsSMOE WJIM KOCBEHHOEe (JYepe3 TPEeTHbHUX JIHIL) CY-
IIECTBEHHOE BJIMSHYE HA PeIleHus, IIPUHUMAaeMble KJINEHTOM; B YaCTHOCTH,
pusuveckoe JIMIO MMeeT BO3MOYKHOCTH BO3IEHCTBOBATH HA HPUHHMAEMBIE
KJIMEHTOM pPeIleHus 00 OCYIIEeCTBIIEHUN CHEJIOK (B TOM YKCJIe HECYIIUX Kpe-
JUTHBIM PUCK — O BbIJIaue KPEeIUTOB, TAPAHTUH U T.JI.), BKJIOYAS CYyIIeCTBEH-
HBIE YCJIOBUS CIIEJIOK, 4 TAKKe (DMHAHCOBBIX OIePalliil, OKA3bIBATD BJIUSHIE
HA BEJIMYMWHY JI0X01a KJINEHTA;

— WHBIE CAMOCTOATEJILHO OIlpejiesisieMble OpraHusalell (pakTopsl, HA OC-
HOBAHUM KOTOPBHIX (PU3MYECKOE JIMIIO OyJeT KBAJIM(HUIIMPOBAHO B KAYECTBE
OeHeUIIMAPHOTO BIALEIBIIA.

B 3 cr. 7HK P® yrasano, uro B ciryyae eciay MeskIyHAPOIHBIM OMOBO-
pom Poccuiickoit @emepaliinu o BOIIpocaM HAJIOTO00I0MKEHUS IPeayCcMOoTpe-
HO IIpUMeHEeHNe ITOHMKEeHHBIX CTABOK HAJIOTa UJIX 0CBOOOIKIEHIE OT HaJIoro-
00JI03%EeHMsI B OTHOIIIEHUH JOX0O0B 0T MCTOUHNKOB B Poccuiickoit Pemeparimmu
JIJIsT MHOCTPAHHBIX JIMI[, UMEIIIUX (PaKTUYeCKOoe IIPaBO Ha 3TU JIOXOIEBI, B
LEeJIAX IPUMEHEHHUS 9TOr0 MEKIYHAPOIHOI0 JOr0BOpa HHOCTPAHHOE JIUIIO He
PHU3HAETCS UMEIOIINM (PaKTHYeCKOe IIPAB0 Ha TAKKE JTI0XOBI, €CJIH OHO 00JI1a-
JlaeT OrpaHUYEeHHBIMH II0JTHOMOYHUSIMHA B OTHOIIEHUHU PACIIOPSIKEHUS dTHUMU
JIOXOJAaMH, OCYIIECTBJISIET B OTHOIIIEHUN YKA3AHHBIX JJOX0J0B [IOCPETHUYECKHIE
(byHKIIUH B MHTEpecax MHOIO JIMIA, He BBIIOJIHIS HUKAKAX WHBIX (PYHKITHI
¥ He IPUHUMASA Ha ce0s HUKAKUX PUCKOB, IIPSAMO HJIM KOCBEHHO BBIILIIAYNBAS
TaK#e J0XO0MbI (IIOJTHOCTHI0 UJIM YACTHYHO) dTOMY MHOMY JIHILY, KOTOPOE IIPK
IPSIMOM TIOJIyYeHUH TAKUX JOX0I0B OT NCTOUYHUKOB B Poccuiickoit Menepariiu
He uMeJI0 ObI IpaBa Ha IPUMeHEeHNe YKA3aHHbIX IT0JIOKEHUM MEyK Ty HaA PO THO-
ro gorosopa Poccuiickoit Memeparmy 1o BompocaM HaJIOT000I0KECHIA.

Takum 00pasoM 3aKOHOIATENb CTPEMUTCS IIPOTUBOAENCTBOBATE TAK Ha-
3BIBAEMBIM «TPAH3UTHBIM» CXEMaM, KOTOPBIE YaCTO MCIIOJIL3YIOTCS, B TOM

9 Cobp. 3aronomaresiberBa Poc. @emeparimm. 2001. Ne 33 (wacts I). Cr. 3418.
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qucse JIS TPAHCTPAHUYHBIX BBIILJIAT IUBUIEHIIOB, MPOIEHTOB, POSJITU C
IpUMEeHEeHHeM JIbI'OT HJIA OCBOOOKIEHU, IIPEIyCMOTPEHHBIX COTrJIAIIEHM-
aMu 00 m30e:xaHWM ITBOMHOIO HAJIOrooOJoskeHmusa. Takske aHAJIOTHYHON
mosuiuu mpugep:xuBaercss Mwunancreperso dumuHaHcoB Poccuiickoit Meme-
pauuu (manee — Mundun Poccumn), koTopoe B mucbMme oT 9 ampess 2014 r.
No 03-00-P3/16236 yrasaio, 4To JbIoTH (IOHUKEHHBIE CTABKU U OCBODOIK-
OeHNsI), IIPeayCMOTPEHHbBIe MEeK/IyHAPOIHBIMI COTJIAIIEHUIMK 00 m3berka-
HUU JBOMHOTO HAJIOTOO0JIOKEHMS, IIPHU BBIIIJIATE I0X0/1a B BUAE JUBUIEHIO0B,
IPOIIEHTOB M JIOXOJI0B OT KCIIOJIb30BAHMUSA ABTOPCKHUX IIPAB OT MCTOYHHUKOB
B Poccutickoit Oenepaiinu OpuUMEHSIOTCS HUCKIIOYUTEIBHO B clydyae, eciu
Pe3uIeHT WHOCTPAHHOrO rocyIapcTBa, ¢ KotopbiM Poccuiickoit Memeparimeit
3aKJIIOUEHO COOTBETCTBYIOIEE COIJIAIIEHUE, SIBJISETCS (PAKTHIECKUM IIOJLY-
JaTeseM JI0X0/1a.

B coorsercrBum ¢ Ilocramosiaenmem Ilmemyma Bricirero Ap6mTpaskHo-
ro Cyma Poccuiickoit ®eneparmu or 30 mroas 2013 r. Ne 57 «O HeKOTOpPBIX
BOITPOCAX, BOSHUKAIIINX IPU HpUMeHeHun ApOUTpasKHBIMHU CyIaMU YaCTH
nepsoit HastoroBoro xomexca Poccuiickoit Demeparinm» OTBETCTBEHHOCTH 34
HPAaBUIBHOCTh HCUYNCICHHUA W YIEPKaHWsS HAJIOra y MCTOYHUKA (BKJIOYAS
OPaBUJIBHOCTD IIPUMEHEHUS JbIoT (ITOHMMKEHHBIX CTABOK M OCBOOOKIEHIIT),
IPEeaIyCMOTPEHHBIX MEKIYHAPOTHBIMU COTVIAIIEHUSAMU 00 M30esKaHuU JBOM-
HOT'0 HAJIOTOOOJIOMKEHNS) HeCeT HAaJIOTOBBIM areHT.

Tarsxe B 11. 4 cr. 7 HK PO yraszano, 4o, B ciiyyae BBIILIATHL JOX0I0B OT HC-
TOouHUKOB B Poccuiickoit Pemepaliny MHOCTPAHHOMY JIHUILY, IOCTOSHHBIM MeC-
TOHAXOKIEHNEM KOTOPOr0 SBJISETCS T'OCYIAPCTBO (TEPPUTOPHA), ¢ KOTOPHIM
nMeeTcss Me:kIyHapomHbil morosop Poccmiickoit Memeparmu 110 Bompocam
HAJIOr000JIOMKEH, ¥ He UMenIneMy PaKTUIeCKOoro IIpaBa Ha TaKue J0XOIIbI,
€CJIN MCTOYHMKY BBIILJIATHI H3BECTHO JIUII0, UMeloIee paKTHIecKoe IIpaBo Ha
Takue J0X0Obl (MX YacTh), HAJION000JI0KEeHe BhIIIJIAYMBAEMOTr0 J0X04a IIPO-
HM3BOJIUTCS B CJIEIYIOIMIEM ITOPSIKE:

1) B ciydae ecim JIHII0, HMeIIee PAKTAUYECKOe IPABO Ha BBIILIAYMBA-
eMble TOXOmbl (MX YacTh), IPU3HAETCSI HAJOTOBBIM pe3uaeHToM PoccuiicKoit
Demeparinu, HAJIOr000JIOKEHNE BEIILJIAYNBAEMOr0 T0X04a (€ro YacTH) IIPOn3-
BOJIUTCS B COOTBETCTBUMU C ITOJIOMKEHHUAMI COOTBETCTBYIOIIUX IJIAB YACTH BTO-
poit HK P® nuia HamoromiaTeabIiikoB, ABISIOIINXCA HAJIOTOBBIMU PE3UIeH-
tamu Poccutickoit ®enepariuu, 0e3 yaepKaHUsS COOTBETCTBYIOIIET0 HAJIOTa B
OTHOIIIEHNH BBHIILJIAYNBAEMBIX JOXO0B (MX YaCTH) Y UCTOYHWKA BBIIIJIATHI IIPH
YCJIOBUY MHMOPMHUPOBAHUS HAJIOTOBOTO OpPTraHa II0 MEeCTY IIOCTAHOBKU HA yUeT
OpPTaHMU3AIINY — UCTOYHUKA BBIILJIATHI JTOXOJA0B B IIOPSIKE, YCTAHABINBAEMOM
demepaIbHBIM OPraHOM MCIIOJIHUTEILHON BIACTH, YIIOJIHOMOUYEHHBIM I10 KOH-
TPOJIIO0 ¥ HAZI30PY B 00JIACTH HAJIONOB M COOPOB;

2) B ciydae ecyd JIAIIO, UMelolee PaKTUIeCKoe IMPaBO Ha BBIILJIAYMBA-
eMble J0X0/bI (MX YacCTh), ABJISETCS MHOCTPAHHBIM JIMIIOM, Ha KOTOPOE PACIIPO-
cTpaHseTcsl OedCTBHe Me:KIyHapoaHoro moroBopa Poccmiickoit Demeparimm
IO BOIIPOCAM HAJIOT'OOOJIOMKEHUS, IOJIOKEeHUSA YKA3AHHOTO MEsKIyHaPOIHOI0
nmorosopa Poccuiickoit Pemepaliuy OPpUMEHSIOTCA B OTHOIIEHHWM JIAIA, KO-
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TOpoe mMeeT (PaKTHUeCKOe IMpaBO HA BHIJIAYMBAEMBIE JOXOIBI (MX YacTh) B
COOTBETCTBUM C HOPSIIKOM, IIPEIYCMOTPEHHBIM MEXKIYHAPOIHBIM JOTOBOPOM
Poccutickoit ®emepariuu.

Taxrsxe, cormacuo 11. 1 cr. 312 HK P®, npu npumMeHeHny moI0:KeHII MeK-
JIYHAPOIHBIX moroBopoB Poccuiickoit Memeparivy HHOCTPpAHHAS OPTaHU3AIINS,
uMeroIas pakTUIecKoe IIPaBo Ha MIoJIyUYeHne J0X01a, TOJIKHA ITPeI0CTaBUTh
HAJIOTOBOMY areHTY, BBIIIJIAYUBAIOIIEMY TAKOM JTOXOJ, IIOJATBEPIKISHIe TOTO,
YTO 9Ta MHOCTPAHHAS OPTaHU3AIIUS MMEeT IIOCTOSTHHOEe MEeCTOHAXOKICeHUE B
rocyzapcrBe, ¢ KoTopbiM Poccuiickas Demepaliimss mMeeT MeskIyHAPOJHBIN
JIOroBOp (corJiareHue), PeryJJIUpPYOIIUi BOIPOCH HAJIOTOOOJIOKEHUA, KO-
TOpPOE HOJIFKHO OBITh 3aBEPEHO KOMIIETEHTHLIM OPraHOM COOTBETCTBYIOIIEIO
MHOCTPaHHOTO rocymapcTBa. [loMumo aToro, HAJIOTOBBINM AreHT, BBIIIJIAYU-
BaIOIIHUUA JTOXO, /I IIPUMEHEHUs II0JIOMKeHUN MeKIyHAPOIHBIX TOTOBOPOB
Poccuiickoit Menmepanmy BIpaBe 3alIpoCUTh y WHOCTPAHHON OPraHMU3AIINH
HOOTBEPIKIEHHNE TOT0, YTO 9TA OPraHH3allisa MMeeT (PAaKTHUIeCKOoe IPaBo Ha
MOJIydYeHIe COOTBETCTBYIOIIEro goxosa. Ilpu mpemgocTaBiieHUr MHOCTPAHHON
opraHu3armel, UMewIel (pakTUIYecKoe MpaBo Ha IOJIyYeHUe JI0X01a, yKa-
3aHHOTO TTOATBEPKICHUA HAJOTOBOMY areHTY, BBRIILIAYUBAIONIEMY JOXOI, 10
JIaThl BRIILJIATHI I0X04, B OTHOIIIEHUN KOTOPOI'0 MEKIYHAPOIHBIM IOTOBOPOM
Poccuiickoit @emeparmu mpeaycMOTPEH JIBIOTHBIN PEKIM HAJION000I0MKEHIS
B Poccuiickoit @emeparium, IpoU3BOIUTCA OCBOOOKIEHNE TAKOIO J0X0Ia OT
yIep KaHWsA HAJIOTa Y UCTOYHMKA BBIILIATH UJIN yIEePsKaHUe HAJIOra y UCTOY-
HUKA BBIILJIATHI I10 IIOHMKEHHBIM CTABKAM.

Corstacuao . 13 cr. 25.13 HK P®, smuio, nprsHaBaemMoe HAJOTOBBIM pe-
augenToMm Poccuiickoit Pemepalinu, BIIpaBe CAMOCTOSTEIBHO IIPU3HATH Ce0sI
KOHTPOJIMPYIOIIHAM JIUIIOM OPTaHU3AIINU 110 OCHOBAHUIM, IIPEeIyCMOTPEHHBIM
n. 3 wim 6 cr. 25.13 HK P®, miu nroCcTpaHHOM CTPYKTYpPHI 0€3 00pasoBaHus
IOPUIMYECKOTO JINIA. B oTOM cirydae JIMIO, IpH3HAaBIIee cebsl KOHTPOJIUPY-
IOLMM JIMIIOM, HAIIPABJISET B HAJIOIOBBINA OpraH IO MECTY CBOEI'0 yJYeTa COOT-
BETCTBYIOIIlee YBEIOMJIEHHE B OpsiaKe, mpeaycmorperraom HK PO.

B . 1 cr. 25.13-1 HK P® mpexycmorpeHo ocBoOOMIEeHME OT HAJIOI000-
JoskeHUsA. B mamHOM IIyHKTe yKas3aHo, YTO IPHOBLIL KOHTPOJHPYEMOM HMHO-
CTPAHHOM KOMIAHUH 0CBOOOKIAETCSA OT HAJIOT000I0KEHHU S, €CJIU B OTHOIIIEHUH
TAKOM OPraHU3aINU BHITIOJIHSIETCS XOTSA ObI OTHO M3 CJIEAYIOIINX YCIIOBUIMA:

1) oHa ABJIsIETCST HEKOMMEPUYECKOH Oprauua3aliieis, KoTopast B COOTBETCTBUU
CO CBOMM JIMYHBIM 3aKOHOM HE pacIIpeesisieT IIOJIyIeHHYI0 IPUOBLTL (JJOX0.T)
MeKIY aKkimoHepamMu (YIacTHUKAMU, YIPEIUTEIIMU) WX UHBIMH JINIIAMU,

2) oHa oOpa3oBaHa B COOTBETCTBUU C 3aKOHOIATEJIHCTBOM I'OCYIAapCTBA
— wiena EBpasuiicKOro sKOHOMHUYECKOTO COI3a M MMEET IIOCTOSTHHOE MEeCTO-
HAaXOKeHMe B 3TOM I'OCYyIapCTBeE;

3) adpperTrBHAS cTaBKA HAJIOI000JIOMKEHHUS TOX0A0B (IIPUOBLIH) IJIs dTOM
MHOCTPAHHON OpraHW3alliM, OIpejesisieMas B COOTBETCTBUH C HACTOAIIEH
cTaThe 110 UTOraM Iepro/Ia, 38 KOTOPHIHA B COOTBETCTBUY C JIMUHBIM 3aKOHOM
TaKOM OPTaHHU3AI[UU COCTABJIAETCI (PUMHAHCOBAS OTYETHOCTD 38 (DMHAHCOBBIL
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TOJ, cocTaBJiAeT He MeHee 75 % cpeqHEeB3BEIIeHHON HAaJIOTOBOM CTaBKHU IIO
HAJIOTY Ha IPUOLLIbL OPpTaHNu3aIlHniH;

4) oHA SBJIETCS OJHOM M3 CJEMYIOIINX KOHTPOJIUPYEMBIX HWHOCTPAHHBIX
KOMIaHWMN: aKTUBHOW WHOCTPAHHOU KOMIIaHUEeN, aKTUBHONM WHOCTPaAHHOMN
XOJIAWHTOBOM KOMIIAHUEN, aKTUBHOM MHOCTPAHHOM CyOXOJIMHIOBOM KOMIIA-
HUeH;

5) oma siBJsieTcsT 0AHKOM MJIM CTPAXOBOM OpraHH3aIlneil, OCyIleCTBJIS-
IOIIUMHA JIeITEeJIBHOCTh B COOTBETCTBHI CO CBOMM JIMYHBLIM 3aKOHOM Ha OCHO-
BaHWM JINIIEH3WUN WJIW WHOTO CIIEITNAJIBLHOTO Pa3peleHnsa Ha OCYIIeCTBIeHIe
0aHKOBCKOI MJIM CTPAXOBOH JIeSATeIbHOCTH;

6) OHA SABJIAETCS OJHOM M3 CIIEAYIOIINX HHOCTPAHHBIX OPraHu3aIli:

— OMHUTEHTOM 00pPAIIAIOIINXCS 00U AIIHIA;

— OpraHmu3alliel, YIIOJTHOMOYEeHHON Ha HoJIydeHre MPOIeHTHHIX J0X0/I0B,
HOIJIEKAINNX BBIIIJIATE 10 00PAIIAOIIIMCS 00U aIIIM;

— opraHm3alimei, KOTOPOM OBLIM YCTYILJIEHBI IIpaBa W OOSI3AHHOCTH IIO
BBIITYIIEHHBIM 00PAIIAOIINMCSA 00JIMTAIHSAM, SMATEHTOM KOTOPBIX SIBJISETCS
apyras WHOCTpaHHAas OpTaHU3aIns;

7) OHa y4acTBYeT B IPOEKTAX II0 JOOBIUE II0JIe3HBIX NCKOIAEMBbIX, OCYIIIEeCT-
BJISIEMBIX Ha OCHOBAHUH 3aKJIIOUAEMBIX C MHOCTPAHHBIM T'OCyZapcTBOM (Tep-
puTOpHei) WK C YIIOJIHOMOYEHHBIMH IIPABUTEILCTBOM TAKOI'0 I'OCYIapCTBa
(TeppHUTOPUH) OPraHU3AIUAMU COTJIAIIIEHUN O pasiese MPOayKIINU, KOHIeC-
CHOHHBIX COTJIAIIIEHUWH, JINIIEH3NOHHBIX COTJIAIIIEHWI MJIM CEePBHCHBIX COIJIA-
meHui (KOHTPAKTOB), aHAJIOIMYHBIX COTJIAIIEHUSAM O pasiesie MPOIyKIIHII,
b0 Ha OCHOBAHMHY MHBIX aHAJIOTMYHBIX COIVIAIIIEHUH, 3aK/II0YaeMbIX Ha yC-
JIOBUAX pacIIpeaesIeHus PUCKa.

IIpubbIIb KOHTPOIMPYEMBIX HWHOCTPAHHBIX KOMIIAHHM, YKA3aHHBIX B
momir. 7 cr. 25.13-1 HK P®, ocBobo:KgaeTcss 0T HAJIOT000JIOMKEHMS IIPH COOJIIO-
JIeHUM BCeX CJIEAYIONINX TPeOOBaHMIA:

— MHOCTPAHHAS OPraHU3aINd YIaCTBYET B IIPOEKTAX I10 JJOOBIUE IT0JIe3HBIX
HMCKOIIAeMbIX B KA4YeCTBE CTOPOHLI COIvIallleHusl (KOHTPAKTA), YKA3aHHOTO B
abszare nepsom moxm. 7 cr. 25.13-1 HK P®;

— JIOJIS JOXOMO0B, HMOJIYUYEHHBIX OT YUACTHS B COIJIAIIEHUSAX (KOHTPAKTaX),
yKa3aHHBIX B ab3arie mepBom momir. 7 cr. 25.13-1 HK PO, 3a mepuop, 3a xoro-
PBIM B COOTBETCTBUU C JIMYHBIM 3aKOHOM WHOCTPAHHONM OPTAHU3AITNHI COCTaB-
Jsgercsa (PUHAHCOBAs OTYETHOCTH 3a (DUHAHCOBBIM T'0Jl, COCTABJISIET He MeHee
90 % B 00IIIE# cyMMe JOXOHOB TAKOM OPraHU3aIliH 110 JaHHBIM ee (pHHaHCO-
BOIT OTYETHOCTH 34 YKA3AHHBIN IIEPUO/ MO0 JOXOMbI Y TAKON OpraHu3aIliy 3a
YKa3aHHBINA II€PUOJT OTCYTCTBYIOT;

8) KOMIIAHUS SIBJISETCS OIIePATOPOM HOBOTO MOPCKOI'0 MECTOPOMKIeHMS yI-
JIEBOJIOPOJIHOTO CBIPHS HJIM HEIOCPEICTBEHHBIM AKIIMOHEPOM (YyYaCTHIKOM)
orrepaTopa HOBOTO MOPCKOTO MECTOPOKIEHUS YTJIEBOIOPOJTHOTO CHIPbS.

Haumorossie oprausl Poccuiickoit @emepaliiii MOTYT HPHIEPKUBATHCS Ta-
KOM MHO3UIIMHU: B CJIydae eCJIU I'OCYyJApPCTBO IIOCTOSHHOI'O MECTOHAXOMKIESHMUS
KOMIIAHHH peayibHO He obecrieumBaeT oOMeHAa HAaJIOTOBOM HHQOPMAIUH C
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Poccuiickoit Memeparineil, mase Ipyu HAJIAYHUHN COTJIAIIEHUS 00 M30eKaHuH
JIBOMHOI0 HaJorooboxkeHus ¢ Poccuiickoit @enepaliyeii mprObLIbL TAKON HHO-
CTPAHHOM KOMITAHUHU He 0yIeT 0CBOOOKIATHCS OT HAJION000I0KEHUA.

Corstacho 11. 2 cr. 25.13-1 HK P® sddpexruBrasa craBka HaAJIOro00JI0MKE-
HHUS JOXOMO0B (IIPHMOBLIN) MHOCTPAHHONM OPTAaHU3AIINH OIIPEeIesIsSeTCs IO Cle-
nymoiiei opMyie:

H
CT, =ﬁ><100 %,

rae Cr, e o(pperkTMBHAA cTaBKA HAJIONOOOJIOMKEHUSA TOXOMOB (IIPUOBLIIH)
WHOCTpaHHOM opranuaanum; H — cymma masora ¢ moxoma (IIpHOBLIH), MCYHC-
JIEHHOT'0 MHOCTPAHHOM OpraHu3arel u ee 000CO0JIeHHBIMU I0IPA3IeJIeHI-
MU B COOTBETCTBUU CO CBOMM JIMYHBIM 3aKOHOM, M HAJIOTA HA JOXOJIBI, VIep-
SKQHHOTO C JOXO0J0B (IIPUOBLIN) TAKONM OPraHU3aIl[Ud ¥ MCTOYHUKA BBIILIATHI
Takux goxomos; II — cymma moxoza (IpHOBLIN) MHOCTPAHHOM OPraHU3AIINH,
ompesesisseMasi B COOTBETCTBHUHU ¢ ab3arieM 1epBbIM 1. 1 cr. 25.15 HK PO.

IIpu pacuere mokasartesns H HasoromiaTebIiuk BIIpaBe IPOU3BECTU €T0
KOPPEKTHUPOBKY Ha CYMMY HAaJIOTOB, KOTOPBIE OTHOCATCSA K J0X0mam (IIpHOBI-
JIn), YYTEHHBIM IIPU pacueTe moxasaress 11, v moaaesxaT MCUMCIIEHUIO B CO-
OTBETCTBUH C JIMYHBIM 3aKOHOM HMHOCTPAHHOM OpraHusanuy u (WiIh) yiaep-
SKAHUI0 B WHBIX IEPHUOIAX, OTJIUYHBIX OT IIePU0aa, 3a KOTOPBINA HMCUYHMCIIEH
norazarests [1.

B cayuae, ecoiu 1o mroram HaJIOTOBOTO II€PHOAA II0 HAJIOTY y MHOCTPAH-
HOM opraHusanuy (MHOCTPAHHOM CTPYKTYPHI 6e3 00pa3oBaHUsA OPUIHIECKO-
T0 JIUITA) OTCYTCTBYIOT HOXOIBI MJIM €CJIU BeauduHa Immokasaressd Il sBisercs
OTPUIIATEIFHOM BEJIMYNHON 00 paBHA HyJI0, pacueT 3aQEeKTUBHON CTaBKN
He IPOU3BOIUTCS, a TAKAsS MHOCTPAHHAS OPraHu3aInsa (HHOCTPpaAHHASI CTPYK-
Typa 0e3 00pas3oBaHUs OPUIUUECKOr0 JIMIA) IIPU3HAETCA KOHTPOJIUPYEMOI
WHOCTPAHHOU KOMIIaHUeH.

CpenHeB3BellleHHAs HAJOTOBAasA CTABKA [0 HAJIOTY Ha IPHUOBLIL OPraHnu3a-
IIUH OIpenessieTcs 0 caeayolnei dpopmye:

~ CrIxIIT+Cr2xI12
CpBZBCH_I H1+H2

rae 111 — cymma mpuOBLIH WHOCTPAHHOM OpraHu3allnu, orrpeaessieMas B Co-
orBeTcTBUH ¢ absariem mepsbiM . 1 cr. 25.15 HK P®, 3a BbrueroM 10X010B,
yka3aHHbIX B moan. 1 1. 4 cr. 309.1 HK P®. B cayuae, eciiu mpu mcumcie-
HuY 1mokasaresb 11 npuHrMaeT oTpuiiaTeIbHOE 3HAYEeHNe, OH IIPUHUMAETCS
paBHBIM HyI10; [12 — cymMa 10X000B MHOCTPAHHOM OPraHu3aIii, YKA3AHHBIX
B momir. 1 m. 4 cr. 309.1 HK P®; Crl — craBra maJsora Ha IIpuUObLIbL OpPTaHU-
3anuii, ycraHosJaeHHas absaieMm mepseiM 1. 1 cr. 284 HK P®; Cr2 — cras-
Ka HaJiora Ha IpHOBLIb OPraHW3allMi, YCTAHOBJIEHHAS momil. 2 1. 3 cr. 284
HK PO®.

AKTUBHOM HHOCTPAHHON KOMIIAHWe! IPHU3HAETCS HHOCTPAHHAS OpraHu3a-
IHsA, ¥ KOTOPOM JI0JISI JOXOMI0B, YEa3aHHbIX B moamn. 1-12 . 4 cr. 309.1 HK PO,
3a IIepHo/I, 3a KOTOPBIH B COOTBETCTBUY C JIMYHBIM 3aKOHOM 9TOH MHOCTPAHHOMN

Cr x100 %,
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OpPTaHU3AIIUU COCTABJISIETCS (PMHAHCOBASA OTYETHOCTD 38 PUHAHCOBBIH IO, CO-
crasiser He 6osee 20 % B 00IIEM cyMMe JOXOHO0B OPraHU3AINI 10 JAHHBIM
TaKoM (DMHAHCOBOM OTYETHOCTHU 34 YKA3aHHBIN IIePHO/I.

WMHocTpaHHOM XOJIUHTOBON KOMITAHUEH IIPU3HAETCS WHOCTPAHHASI opra-
HHU3AIUsA, JIOJIA OPSIMOTO YYaCTUS POCCUMCKON OpraHM3aIiuyd — KOHTPOJIMPY-
IOIIEro JIMIIA B yCTABHOM (CKJIAZOYHOM) KammTasie (poHIe) KOTOpOM cocTaB-
Js1eT He MeHee 75 % B TeueHMe II€PUOOA, COCTABJISIONIEr0 He MeHee ueM 365
IOCJIeIOBATEJIbHBIX KAJIEHIAPHBIX THEM.

NuocTpaHHO#N CyOXOJIUHTOBOM KOMMIAHMWEH IIPU3HAETCS HWHOCTPAHHAS
OpraHM3aIlusd, T0JISI IPAMOTO YIYaCTUSI HMHOCTPAHHOUN XOJ[IUHTOBOM KOMIIaAHUU
B ycTaBHOM (CKJIQMOYHOM) KanuTasie (oHIe) KOTOPOI COCTABJISAET HE MeHee
75 % B TeueHUe IIePUOa, COCTABJIAIOIIETO HEe MeHee yeM 365 I1ocjIe1oBaTeIb-
HBIX KaJIEHTapPHBIX JTHEMN.

IIpuOBLIL KOHTPOJIUPYEMON MHOCTPAHHON KOMIIAHHK OCBOOOMKIAETCS OT
Hasoroobstoskernss B coorBerctBuu ¢ HK P® B cayuasx, ycTaHOBIEHHBIX
monn. 3, 5u 6 m. 1 cr. 25.13-1 HK P®, ecin moCTOSHHBIM MECTOHAXOMKICHI-
eM TaKOU KOHTPOJIHUPYEeMOM MHOCTPAHHOM KOMIIAHUHU SIBJISETCS T'OCYIapCTBO
(TeppuTOpHSI), ¢ KOTOPHIM HMeeTCS MeKIyHApPOMHBINH moroBop Poccuiickoit
Demepaly 110 BOIIPOCAM HAJIOTOOOJIOMKEHHs, 34 HCKJIIOUEHNEM TOCyIapCTB
(TeppuTOpUIi), He 00eCIeUNBAIOIINX 00MeHa HHMOPMAIIHEH IJI IIeJIeHd HaJIo-
roobJtoskenus ¢ Poccutickoit @enepaliieii.

006 0043aHHOCTH HAJIOTOILIATEJIBIIUKOB YBEAOM/IATL HAJIOTOBEIE
OPraHEI 0 KOHTPOJIMPYEMbIX HHOCTPAHHBIX KOMIIAHUAX

®enepanbubiM 3akoHOoM No 376-D3 yeraHOBIIEHA TAKKEe 00I3aHHOCTD YBe-
IOMJISITH HAJIOTOBBIE OPTaHbI 0 KOHTPOJIMPYEMBIX MHOCTPAHHBIX KOMIIAHUSX.

B coorBercrBum ¢ m. 3.1 cr. 23 HK P®, masoromnare/binkn 00a3aHE
YBEIOMJIATH HAJIONOBBIM OPraH COOTBETCTBEHHO II0 MECTY HAXOMKIEHUS opra-
HU3AIUN, MECTY JKUTEJIbCTBA (PM3UUECKOro JIUIIA B IIOPSIIKE M CPOKH, IIPEIy-
cmorpennsie cr. 25.14 HK PO:

1) 0 cBOEM yUacTHH B MHOCTPAHHBIX OPraHU3aIUaX (B cJIydae, eCJIu J0JIsS
Takoro yuactusd mmpessinraer 10 %). Jloaa yuyacTusa B MHOCTpAaHHOM OpraHu3a-
IIAY OIIpeeIsdeTcs B mopsake, ycranosiaerHoM cT. 105.2 HK PO;

2) 00 yupeskgeHNN MHOCTPAHHBIX CTPYKTYP 0e3 00pa3oBaHUs IOPHUINYEC-
KOTO JIMIIA, a TaKyKe 0 KOHTPOJIe HaJ HUMU WU PaKTHYeCKOM IIpaBe Ha J0-
XO/I, IIOJIyYaeMbIil TAKOM CTPYKTYPOM (BKJIOUYAS CIIyYad, KOIJa HaJIOrOILIa-
TeJIBIIIUEK BBICTYIIAET YUYPEIUTEIEM TAKON CTPYKTYPHI WJIH JIUIIOM, MMEIOIIM
darTruecKkoe mpaso HA Ho0x0 (IPUOBLIb) TAKON CTPYKTYPHL B CIIyUae ero pac-
nopenaeaeHns);

3) 0 KOHTPOJIMPYEMBIX MHOCTPAHHBIX KOMIIAHUAX, B OTHOIIEHUH KOTOPBIX
OHU ABJISIOTCSA KOHTPOJIUPYIOIINMHU JINIIAMH.

Cormtacuo m. 3.2 cr. 23 HK P®, uHocTpanHble OpraHm3aliiu, a TaKiKe
HHOCTPAHHBIE CTPYKTYPHI 0e3 00pa3oBaHUs IOPUIUIECKOr0 JIUIA, UMEOIIe
HMYILIECTBO, IIPU3HABAEMOe 00HEKTOM HAJIOTOOOJIOMKEHU B COOTBETCTBUM CO
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cr. 374 HK PO, nomuMo 00g3aHHOCTEM, IIPegyCMOTPEHHBIX HACTOAIIEH CTa-
TheM, 00sI3aHbBI B CJIyYasix U mopsaake, npeaycmorpenabix HK PO, coobiats B
HAJIOTOBBIM OpraH IT0 MECTOHAXOMKICHUI0 00heKTa HEeJIBUKUMOI0 HMYIIECTBA
cBemeHus 00 YYACTHUKAX 9TOM MHOCTPAHHOU OopraHm3arivu (JJIsi WHOCTPAH-
HOM CTPYKTYPHI 0€3 00pa30BaHUs IPUIAUECKOTO JIUIA — CBEJIEHUS O ee yupe-
IUTeNsaX, OeHedHIImapax v yIpaBJISIOIINX).

B coorBercTBum ¢ 1. 1 cr. 25.15 HK PO npubsiibio (yOBITKOM) KOHTPOJIH-
Py€eMo# MHOCTPAaHHOM KOMITAHUH IIPU3HAETCS CyMMa IpUObLIN (YOBITKA) 9TOM
KOMIIAHUH, paccuuTanHasd B coorBercTBuu co cT. 309.1 HK PO.

IIpuOBLIb KOHTPOIUPYEMOM MHOCTPAHHON KOMITAHUY YMEHBIIIAeTCs Ha Be-
JIMYUHY JUBUIEH/I0B, BEIILJIAYEHHBIX 9TOH MHOCTPAHHOM KOMIIAHUEH B KaJIeH-
JapHOM TOJIy, CJIEAYIOIIEeM 3a TOA0M, 32 KOTOPBIA B COOTBETCTBUU C JIMUHBIM
3aKOHOM TaKON KOMIIAHUU COCTABJISIETCS (DUHAHCOBAS OTYETHOCTD, C YUETOM
IIPOMEKYTOUYHBIX TUBUIEHIOB, BHIIIJIAUEHHBIX B TeUeHne (pMHAHCOBOTO T'oja,
3a KOTOPBIM COCTABJISIETCST 9Ta (DUHAHCOBASI OTYETHOCTH, C YIETOM OCODEHHO-
creit, mpeaycmorpenHsix cr. 309.1 HK PO®.

[TpubBLTE KOHTPOIUPYEMOM WHOCTPAHHON KOMIIAHWH, STBJISIOIIENCS WHO-
CTPAHHOM CTPYKTYPOI 0e3 00pa3oBaHUs OPUIAIECKOTO JIUIA, YMEHbBIIIAETCS
HA BeJIWYUHY HPUOBLIN, PACIPENeIeHHON B II0JIb3Y KOHTPOJIUPYIOIIUX JIHIL
TAKOM CTPYKTYPHI U (MJIM) B MOJIB3Y YUYACTHUKOB (IANIIIUKOB MJIM WHBIX JIHIL)
b0 MHEBIX BBITOHoIIprodperareseit. [lpu aToMm Takoe yMeHbIIIeHE BO3MOYKHO
B cJIy4ae, eC/If C YKA3aHHON CyMMbI KOHTPOJIUPYIOIIUMU JIUIAMU, YIACTHU-
Kamu (DafIMuKaMy WA WHBIMHA JIMIIAMK) JIH00 WHBIMH BBITOZOIIPHOOpeTaTe-
JIIMU yILTaveHa COOTBETCTBYIOIIAS CyMMa HaJIora.

Corstacho 1. 5 cr. 25.15 HK P® masoromnare bk — KOHTPOJIAPYIOIIEe
JIUITO — TIPeACTaBJISIET HAJOTOBYIO JeKIapalliio 110 HaJIOTy, IIPU OIlpeaeIeHUN
HAJIOTOBOM 0a3bI 110 KOTOPOMY YUYHUTHIBAETCS IPUOBLIH KOHTPOJUPYEMON 9TUM
JIUTIOM WHOCTPAHHON KOMITAHUH, C MPUJIOMKEHUEM CJIeIYIOIINX JOKYMEHTOB:

1) dmHAHCOBON OTYETHOCTH KOHTPOJHUPYEMON WHOCTPAHHOM KOMITAHWUU
WJIK B CJIy4Yae OTCYTCTBHUS (PMHAHCOBON OTYETHOCTH MHBIX JIOKYMEHTOB;

2) ayIUTOPCKOr0 3aKJIIOUEHUS 110 (DMHAHCOBOM OTUYETHOCTH KOHTPOJIHPY-
€MOI MTHOCTPAHHOU KOMIIAHUU, €CJIU B COOTBETCTBUHU C JIUIYHBIM 3aKOHOM 3TOM
KOHTPOJINPYEMOI MHOCTPAHHON KOMIIAHUY yCTAHOBJIEHO 00513aTeJIbHOE IIPO-
BeJleHIMe ayaIuTa TaKOM (DUHAHCOBOM OTYETHOCTH.

B coorBerctBum ¢ m. 7 cr. 25.15 HK P® mpubewis KOHTPOIMPYEMOI
HHOCTPAHHONU KOMITAHUHW YYUTHIBAETCS IIPU OIIpedesIeHUN HAJIONOBOM 0a3bl
3a HAJIOTOBBIN HEPHUO/I II0 COOTBETCTBYIOIIEMY HAJIOTY B COOTBETCTBHUH C II. 1
ct. 25.15 HK PO B ciyuae, eciiu ee BeJIMUMHA, pACCUNTAHHAS B COOTBETCTBUU
co cr. 309.1 HK P®, cocrasuia 6osee 10 000 000 py6.

Cormacuo 1. 2 cr. 3 @enepanproro 3axoua Ne 376-03 mpu mpuMeHeHUN
. 7 cr. 25.15 HK P® B 2015 u 2016 rr. mpuOBLIHE KOHTPOJIUPYEMOM MHOCTPAH-
HOM KOMITAHUHY YIUTHIBAETCSI ITPH OTIPEeIeJIeHIUH HAJIOTOBOI 0a35I 32 HAJIOTOBBIHM
IIePHOJT II0 COOTBETCTBYIOIIEMY HaJIOTy B cooTBeTcTBHH C 1I. 1 cT. 25.15 HK PO
P YCJIOBUH, YTO ee BeJIMUMHA, paccuuranHas B coorsercrBuu ¢ HK P®, co-
crasiisget: 3a 2015 r. — 50 muH pyo., 3a 2016 1. — 30 MIH pyO.
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Tarmxe PenepanbabiM 3axoHoM Ne 376-O3 ObLIM yCTAHOBJIEHB HEKOTO-
pBle 0COOEHHOCTH HPOBENEHUSA KaMepaIbHON HaJIOTOBOM ITPOBEPKHU KOHTPO-
JINPYEeMBIX MHOCTPAHHBLIX KoMitaHuil. B coorBercTsum c 11. 2 cr. 88 HK PO B
ciiydae ecji HAJIOroBas JAeKJapalius He IIpecTaBJIeHa HaJIOTOILIATeIbIIN-
KOM — KOHTPOJIMPYIOIIMM JIUIIOM OPraHU3aIlny, IPU3HABAEMBIM TAKOBBIM B
coorBercTBum ¢ 1iI. 3.4 HK PO, B Haorosslil oprad B yCTaHOBJIEHHBIN CPOK,
VIIOJTHOMOYEHHBIE JTOJIXKHOCTHBIE JIMIIA HAJIOTOBOTO OpTraHa BIIpaBe IIPOBECTH
KaMepaJbHy0 HAJONOBYIO IIPOBEPKY HA OCHOBE MMEIOIIUXCA Y HUX JTOKYMEH-
TOB O HAJIOTOILIATEJBIIUKE, 4 TAKKE JAHHBIX 00 MHBIX aHAJIOTMYHBIX HAJIO-
rOILIATEJIBIIUKAX B TEYEHUE TPEeX MECSIIEB CO JHS UCTeUEeHU CPOKA IIPeICTaB-
JIEHUSI TAKOM HaJIOTOBOH JeKJapallii, YCTAHOBJIEHHOI0 3aK0HOJATEIbCTBOM
0 Hasorax u cbopax.

B ciyuae ecoim 1o oKoHUYaHMS KaMepaJIbHOM HAJIOTOBOM IIPOBEPKU HMe-
OIIUXCS Y HAJIOTOBOI'O OpPTraHa JIOKyMEHTOB HaJIOIOILIATE IBIIIMKOM IIPEICTAB-
JIeHa HaJIOroBas JeKJiapalius, KaMepaabHas HAJOrOBas IMPOBepKa IIpeKpa-
maeTcss ¥ HAYMHAETCs HOBas KaMepasbHAas HaJIONOBAas IIPOBEPKA Ha OCHOBE
IpeCTaBJIEHHOM HAJIOTOBOU JerJiaparuu. llpexparienre KaMmepaJbHOM Ha-
JIOTOBO IIPOBEPKH 03HAYAET IIPEKpallleHre BeexX JeMCTBUI HAJIOTOBOTO OpraHa
B OTHOIIIEHUY UMEIOIITUXCA Y HAJIOTOBOI'O OpraHa JoOKyMeHToB. IIpu aToM mTOKYy-
MEHTHI, IT0JIyYeHHbIe HaJIOTOBBIM OPTaHOM B paMKaX IIPEKPAaIleHHON Kame-
PaJIbHOM HAJIONOBOM IMPOBEPKH, MOI'YT OBITH MCIIOJIb30BAHLI IIPU IIPOBEIECHIN
MEPOIPUATHAIN HAJIOTOBOI'O KOHTPOJIS B OTHOIIIEHUN HAJIOTOILIATEIbIITHIKA.

B coorsercrBum ¢ 1. 5 cr. 100 HK PO axT HaloroBoit mpoBepKu HAIIpaB-
JISIETCS MHOCTPAHHOM OpraHu3allni, He OCYIINEeCTBJISIONIEH 1eaTeJJbHOCTD Ha
tepputopun Poccuiickoit Memepariu depe3 000CO0IeHHOE IOaPAa3IesIeHIe,
[0 II0YTEe 3aKA3HBIM IITMCHMOM IO ajpecy, cojepskalineMmycs B EgmHom rocy-
JapCTBEHHOM peecTpe HAJOroIIaTeJ bIiukoB. JlaToil BpydyeHust aToro axra
cuuraercs 20-i1 1eHb, CYUTAA C JATHI OTIIPABKH 3aKa3HOr0 IUChMA.

Coruracuo 1. 1.6 ct. 284 HK P® & masorosoii 6a3e, ompenesisseMoil HAJIO-
rOILIATENIBIMUKAMY — KOHTPOJIUPYIOIIUMY JAIIAMHA [0 J0X04AM B BHIE IIPH-
OBLTM KOHTPOJIMPYEMBIX MMM HWHOCTPAHHBIX KOMIIAHUM, HAJOTOBAs CTABKA
ycra"naBauBaeTcs B pasmepe 20 %.

Taxske, corsacuo 1. 1 cr. 309.1 HK PO, mpubsiibio (YyOBITKOM) KOHTPOJIH-
pyeMoi MHOCTPAHHON KOMIIAHHWU IIPHU3HAETCS BeJIWdYnHA IpUObLIN (YOBITKA)
9TOM KOMIIAHHUHU JI0 HAJOTOOOJIOMKEHHS 110 JAHHBIM ee (DUHAHCOBOM OTYETHO-
CTH, COCTABJIEHHOM B COOTBETCTBUH C JIMYHBLIM 3aKOHOM TAKOM KOMIIAHUH 34
(buHAHCOBBIH T'0/T, €CJTH B COOTBETCTBUU C €€ JIMYHBIM 3aKOHOM 9Ta (PUHAHCO-
Basl OTYETHOCTD ITO/JIEKUT 005I3aTEILHOMY ayaUuTy, IIPH YCJIOBUH, UYTO IOCTO-
STHHBIM MECTOHAXOKIeHNEM 9TOM KOHTPOJIMPYEMOM MHOCTPAHHON KOMIIAHII
SIBJISIETCS MHOCTPAHHOE TOCYIapCTBO, C KOTOPBIM HMMEETCS MEKIyHapOIHBIN
nmoroBop Poccmiickoit Memepariuy mo BOIpocaM HAJIOTOOOIOMKEHUS, C YIETOM
ocobenHocreit, mpeayemorpenHsix cr. 309.1 HK PO.

B coorBercrBum ¢ 11. 6 cr. 309.1 HK P® manorosas 6a3a KOHTPOJIUPYEMOM
WHOCTPAHHON KOMIIAHUHN OIIPEIEISETC OTAETBHO B OTHOIITEHUH KAK 0N KOH-
TPOJIUPYEMOU MHOCTPAHHON KOMIIaHUU.
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Corstacho 1. 7 cr. 309.1 HK P® B cayuae eciu 110 JaHHBIM (QUHAHCOBOMI
OTYETHOCTU KOHTPOJUPYEMOM MHOCTPAHHOU KOMIIAHWU, COCTABJIEHHOU B CO-
OTBETCTBUH C €e JUYHBIM 3aKOHOM 3a (PMHAHCOBBIHM T'0Jl, OIIpe/iesieH YOBITOK,
YKa3aHHBIA yOBITOK MOJKET OBITH IIepeHeceH Ha OymyIue Iepruoibl 0e3 or-
paHWYEHUII M yYTeH HPH OIpemeeHHM HaJO0TOBON 0a3hkl 9TOM KOMIIAHHMH.
VOBITOK KOHTPOJIMPYEMOM MHOCTPAHHON KOMITAHWH 110 JAHHBIM (DUHAHCOBOI
OTYETHOCTH He MOKeT OBITH IepeHeceH Ha OyayIiue IIeprUoabl, eCJIM HaJIoro-
IJIATEJIBIIUKOM — KOHTPOJIMPYIOIINM JIMIIOM He IIPEeICTaBJICHO YBeIOMJICHNe
0 KOHTPOJIUPYEMOM MHOCTPAHHON KOMIIAHUY 3a IIEPUO/I, 38 KOTOPHIN ITOJIyUYeH
YKA3aHHBIN yOBITOK.

Taxrsxe B coorBercTBuu ¢ 11. 11 cr. 309.1 HK P® cymma masora, ucuncieH-
HOTO B OTHOIIEHWHU IIPUOBLIN KOHTPOJIUPYEMOM MHOCTPAHHON KOMIIAHUH 3a
COOTBETCTBYIOIIUI II€PUO, YMEHBIITAeTC Ha BEJIHUYUHY HAJOTa, UCUUCIIEH-
HOT'O B OTHOIIIEHUY 9TOH ITPUOBLIIA B COOTBETCTBHUU C 3aKOHOIATEIHLCTBOM MHO-
CTPaHHBIX TOCYIapcTB U (MJIM) 3akoHOomaTebcTBOM Poccuiickoit Memeparinm,
a TaKsKe HaJIora Ha IIPUOBLIbL OPraHu3aIiil, HCUUCIEHHOI0 B OTHOIIIEHUY IIPH-
OBLIIM IIOCTOSHHOIO IIPEICTABUTEIBCTBA dTOM KOHTPOJIMPYEMON MHOCTPAHHOMN
romnanuu B Poccuiickoit @enmeparuu. Cymma Hasora, MCYMCIEHHOTO B CO-
OTBETCTBHUH C 3aKOHOJATEJILCTBOM MHOCTPAHHOTO TOCYIapCcTBa, JOJIKHA ObITh
JIOKyMEHTAJIbHO IIONTBEPsKIeHAa, a B caydae orcyrcrBusa y Poccuiickoit De-
Jlepallid C TOCYIapCTBOM (TeppuTopueli) MeMCTBYIOMIEr0 MesKIyHapPOIHOIO
nmorosopa Poccuiickoit @enepalinu Mo BOIIPOCAM HAJIONO00JIOMKEHNS 3aBepeHa
KOMIIETEHTHBIM OPTaHOM HHOCTPAHHOI'O T'OCYIapCcTBa, YIIOJTHOMOYEHHBIM IIO
KOHTPOJIIO U HAJI30Py B 00JIACTH HAJIOTOB.

Corstacao . 1.1 cr. 312 HK P® B ciyuae, eciim B OTHOIIIEHUHU OXOJIOB,
MHOJIyYeHHBIX B BUAE AUBHICHIOB, MHOCTPAHHAS OPTaHMU3AIIUS IIPU3HAET
oTcyTCcTBHE (PAKTHUYECKOr0 IpaBa Ha IIOJyYeHHe YKA3aHHBIX 0XO0I0B (He
IpeTeHayeT Ha IpHMeHEeHHe II0JIOKEeHUN MesKIyHapOJHBIX T0roBopoB Poc-
cutickoii Memepalinin), TOJOMKEHNIS MEKIYHAPOIHBIX T0roBopoB Poccuiickoit
®emepamny MOTYT OBITH IIPHUMEHEHBI K MHOMY JIMILY, €CJIM TAKOe JIUIIO ITPIMO
¥ (MJI1) KOCBEHHO yYaCTBYET B POCCUMCKON OpraHU3aIlN, BEIILJIATUBIIEH 10-
X0/ B BUJIe JUBHUICHIOB, C IIPEJOCTABJIEHNEM HAJIONOBOMY Are€HTY, BHIILIAYN-
BaIOIIEMy TAKOMI J0X0[, JOKYMEHTOB, yKasauHbixX B c¢r. 312 HK PO. ITpu arom
IPaBO HA IpPUMEHEeHMe IIOJIOMKEHNM MeKIyHaPOJHBIX JOroBOpPoB Poccuiickoit
Demepariuy BOSHUKAET y IIOCTEIYIONIIEr0 JIUIA, KOTOPOe IIPSIMO YIacCTBYeT B
JINIlE, IIPU3HABIIEM OTCYTCTBHE (PaKTHYECKOIro IpaBa Ha JOXO0JI B BUIE JTUBHU-
JIEHJIOB, B TOM YaCTU, KOTOpasi COOTBETCTBYET TAKOU J0Jie yuyacTusd. B cayuae
MPU3HAHUS IOCJIEIYIOIINM JIUIIOM OTCYTCTBUS (PAKTHUYECKOT0 IIpaBa Ha JOX0/T
B BHUJle OUBUIEHJIOB, BBIIIJIAYEHHBIX POCCUMCKOM OopraHua3aliied, mpaBo Ha
IpUMEeHEeHNe II0JI0KEeHNN MesKIyHAaPOIHbIX qoroBopoB Poccuiickoit Memepa-
ITUY BO3HUKAET y ITOCJIEIYIONIEro JIUIA B COOTBETCTBYIOIIEH IT0CIeq0BaTEIb-
HoCTH yuactus. [Ipu oToM KOCBEHHOE yUyacTre KasKI0ro II0CIe y0Iero Jnia,
HMeIIero pakTuYecKoe IIpaBo Ha IIOJIyYeHHe 0X0J1a, B POCCUICKOM opra-
HU3AIIMY, BRIILJIAYUBAIOIIEH J0X0/ B BHE IWUBUIEHIIOB, B IIeJIAX YKA3AHHON
cratbu ¥ mmoair. 1 1. 3 cr. 284 HK P® npupasuuBaercs K IIpAMOMY yYACTUIO B
poccuiiCcKOM opraHu3alluu, BRIIIJIaUYUBAIONIEN JOXO0/I B BUJie TUBUJIEHIOB.
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B coorBercrBum ¢ 11. 1.3 cr. 312 HK PO ocoberHOCTH HMCUMCIeHUS U yILIA-
TBI HAJIOTA C JOXOJ0B B BHUJE JUBHUIACHIOB, VIEPKUBAEMOI0 HAJIOTOBBIM areH-
TOM, PACIIPOCTPAHATCA HA UCUYUCIEHNE U YIIATY HAJIOra POCCHUCKUMU OP-
raHU3aIUAME, BEIILIAYUBAOIINMY JOX0/I B BUAE JUBHUIACHIOB, B CIyJyae, eCJIn
daxTryecKuM moIydaTeseM I0X0/1a Ipu3HaeTcss PUu3ndecKoe JIUI0 — HaJI0ro-
BoIH pesumeHT Poccuiickoit ®emeparuu. [Ipu sTom mpumensieTcsa Hasorosast
cTaBKa, ycraHoBiaeHHadd 1I. 4 cr. 224 HK PO.

IlepBbie odurmaibHBIE PA3HIACHEHNS 110 KOHTPOJINUPYEMbBIM MHOCTPAHHBIM
KOMIIAHUSIM HOSIBUINCH B mrcbme Mundmua Poccum ot 17 mexabps 2014 r.
No 03-08-13/65376. Taxmm o0pasom, Hauajica Iporece POPMUPOBAHUS IIPAK-
Ty npuMenennsa HopM HK P® o xoHTpoImpyeMbIX MHOCTPAHHBIX KOMIIA-
HUSAX.

B cr. 129.5 HK PO ycranasiamBaercs 0TBETCTBEHHOCTh 34 HEYILIATY WJIA
HEMOJIHYI YILIATYy CyYMM HAaJIora B pe3yJIbTaTe HEeBKJIIOUEHHS B HAJOTOBYIO
0asy moJsi IpHUOBLIN KOHTPOJIMPYEMOI HMHOCTPAHHON KOoMIIaHWK. B Hacro-
sIee BpeMsI BBIAEJISAeTCS OIWH BHJ OTBETCTBEHHOCTH 34 HEYILIATy WJIN He-
MHOJIHYI0 VILTIATy CyMM HAaJioTa B pe3yJjbTaTe HEBKJIUYEHHS B HAJOTOBYIO
0asy 101 IPHOBLIX KOHTPOJIMPYEMOM WHOCTPAHHOM KOMIIAHUH: HeyILIaTa
WJIV HEeTIOJTHAS YIIJIaTa KOHTPOJHUPYIOIIUM JIUIIOM, SIBJISIONIMMCS HaJIOT0ILIa-
TEJIBIIUKOM — (PM3UYECKUM JIUIIOM HJIM OpraHu3alrei, CyMM HAJora B pe-
3yJibTaTe HEeBKJIIOUEHUS B HAJIOTOBYIO 0a3y /101U TPUOBLIN KOHTPOJIUPYEMOI
uHOCTpaHHO! KoMmauun. CaHKIIMeN 0 JAHHOMY BHIY OTBETCTBEHHOCTH SIB-
nstercs mrpad B pasmepe 20 % oT cyMMBI HEyILIAYEHHOI'0 HAJIOTa B OTHO-
IIeHUH IIPUOBLIN KOHTPOJIUPYEMOM HWHOCTPAHHON KOMIIAHHUM, IIOJIJIEsKAIIel
BKJIIOUEHUIO B HAJIOTOBYIO 0a3y II0 HAJIOTY HAa JTOXOAbI (PM3UUECKUX JIHIIL JIJIT
KOHTPOJIMPYIOIINX JINII, ABJISIONINXCSA HAJIOTOILIATEIBIMUKAMY — (PU3UIECKI-
MU JIMIIAMH, HAJIOTOBYIO 0a3y I10 HAJIOTY Ha IIPUOBLIbL OpraHU3aITui JJIsT KOHT-
POJIMPYIOIINX JIUII, ABJISIONIUXCS HAJIOTOILIATEJIBITUKAMY — OPraHU3aIIAIMH,
HO He MeHee 100 000 pyo.

B coorBercrBum ¢ 1. 3 cr. 3 ®emepanbuoro 3akona Ne 376-O3!° mpusie-
YyeHHe K OTBETCTBEHHOCTU 34 HAJIOTOBOE IIPaBOHAPYIIEHUE, IIPeayCMOTPEeH-
Hoe ct. 129.5 HK P®, ocy1ectiisgercs: B CJIeAYIOIIEM IIOPSIIKE:

a) IIpH BBIHECEHUU PeIeHUl 0 IIPUBJIEYeHUN K HAaJIO0TOBOM OTBETCTBEHHO-
cTtm 3a HayoroBbie Tiepuoyabl 2015—2017 rr. OTBETCTBEHHOCTD, TIPEJTYCMOTPEH-
Hag cr. 129.5 HK PO, He npumensercs;

0) IIpu BBIHECEHWM PEIIeHWH O MPUBJICUYEHUN K HAJIONOBOM OTBETCTBEH-
HOCTH 3a HAaJIOroBhle mepmodbl HaumHasd ¢ 2018 r. IpUMeHSIOTCS II0JIOMKe-
Hug cr. 129.5 HK PO.

Corsacuo cr. 122 HK PO meymiara niam HemoJiHas yIiaTa CyMM HAJIora
(cOopa) B pesyibTaTe 3aHUKEHUS HAJIONOBOM 0a3bI, HHOI'O HEeIIpaBUJILHOIO HC-
yucaeHus Hajora (coopa) MiIn OIpyruX HelIpaBOMEpPHBIX JeHcTBuil (0e3meicT-
BUs) BJIeUeT B3bICKkaHUe Irpadga B pasmepe 20 % oT HEyILIAYeHHOM CYMMBI
Hastora (coopa), eciI Takoe JessHre He COMePKUT IIPU3HAKOB HAJIOTOBLIX IIpa-
BOHAPYIIIEHUH, IIpeaycMoTpeHHbIX cT. 129.3 1 129.5 HK PO.

10 Cobp. 3aromomarenserBa Poc. ®epeparnmu. 2014. Ne 48. Ct. 6657.
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Bsuay toro, uro cr. 129.5 HK P® 6n1a BBenena ¢ 1 aasapa 2015 r., a
TaKKe M3-3a TOro, uTo 3a repuoyx 2015—2017 rr. HasoroBas CaHKITUS, IIPEJTy-
cmorpenHad cr. 129.5 HK P®, me Oymer mpuMeHSThC, cyne0Has IPaKTHKA
0 TaHHOM cTaThe copmMuUpyeTrcs ele Heckopo. Her moka m oduIimaIbHBIX
Pa3bACHEHUH YIIOJIHOMOYEHHBIX TOCYIaPCTBEHHBIX OPTaHOB 110 JaHHOMY BOII-
pocy.

B cr. 129.6 HK P®' ycramasiamBaeTcsa OTBETCTBEHHOCTH 34 HEIIPaBO-
MepHOe HeIIPeJCTABJIeHNEe YBEIOMJICHUS O KOHTPOJHUPYEMBIX WMHOCTPAH-
HBIX KOMIIAHUAX, YBEIOMJIEHUA 00 yUaCTUU B MHOCTPAHHBIX OPraHU3aIIUIX,
IpeJicTaBJIeHNe HEeIOCTOBEPHBIX CBEIEHUHN B YBEIOMJIEHHN O KOHTPOJIHPYE-
MBIX WHOCTPAHHBIX KOMIIAHUIX, YBEJOMJIEHUU 00 yUACTUU B WHOCTPAHHBIX
opraHm3anusax. B Hacrosdimee BpeMsi BBIIEISAIOTCSA JBa BHIA OTBETCTBEHHOC-
TH 3a HeIIpaBOMepHOe HeIpeiCcTaBJIeHHEe YBEIOMJIEHHUS O KOHTPOJIUPYEMBIX
MHOCTPAHHBIX KOMITAHUAX, YBEIOMJICHUS 00 YUACTUW B MHOCTPAHHBIX Opra-
HU3AIUAX, IIPEJICTABIeHNEe HeJOCTOBEPHBIX CBEIEHUN B YBEJOMJIEHUN O KOH-
TPOJIMPYEMBIX MHOCTPAHHBIX KOMIIAHUAX, YBEIOMJICHUS 00 yIACTUH B MHOCT-
PaHHBIX OPTraHU3AIHAIX.

1. HempaBomepHoe HempejcTaBiieHre B YCTAHOBJIEHHBIA CPOK KOHTPO-
JIUPYIOIIUM JIAIIOM B HAJIOTOBBIM OpTraH YBEIOMJIEHUS O KOHTPOJIUPYEMBIX
MHOCTPAHHBIX KOMIIAHUAX 34 KaJEeHIAPHBIM TOJ WJIHM IIPeICTABJIEHHE KOH-
TPOJIMPYIONIUM JIUIIOM B HAJIOTOBBIM OPTraH YBEIOMJIEHHUS O KOHTPOJIHPYE-
MBIX WHOCTPAHHBLIX KOMIIAHHUSX, COMAEPKAIEero HeI0CTOBEPHBIE CBEIeHIS.
CaHKIIHe 110 JaHHOMY BHJIY OTBETCTBEHHOCTH SBJISETCS IITpad B pasMepe
100 000 py©6. 1m0 Kaskg0M KOHTPOJIUPYEMON MHOCTPAHHOM KOMIIAHUH, CBEIe-
HUS 0 KOTOPOH He IIpeCcTaBJIeHbl, JIN00 B OTHOIIIEHUH KOTOPO IIpecTaBIeHbI
HEJ[0OCTOBEPHBIE CBEIEHMUSI.

2. HempaBomepHoOe HeIlpecTaBJIeHHE B YCTAHOBJIEHHBINA CPOK HAJIOTO-
IJIATEJIBIIUKOM B HAJIOTOBBIM OpPraH yBeIOMJIEHHsS 00 yYacTUH B MHOCTPAH-
HBIX OPraHU3aIUAX WK IIPeCcTaBJIeHne YBeIOMJIeHUI 00 yIaCcTUU B MHOCT-
PaAHHBIX OPraHU3AIINAX, COAEPIKAIIEro HelocToBepHble cBeaeHnsda. Cankimei
10 JaHHOMY BHIY OTBETCTBEHHOCTHU sIBJsieTcs mrpad B pasmepe 50 000 pyo.
B OTHOIIIEHUHN KaKJI0W WHOCTPAHHOM OpraHU3alluM, CBeJEHHUS O KOTOPOM He
IpeJicTaBJIeHbI, JIN00 B OTHOIIEHUH KOTOPOI IpeJCcTaBJIeHbI HEJ0CTOBEPHBIE
CBeJIeHUs.

B coorBercrBuum ¢ 1. 1 cr. 25.14 HK P® manoromiare bIliuky, Ipr3Ha-
BaeMble HaJIOTOBBIMH pesumeHTamMu Poccmiickoit Demepaliiu, yBeIOMJISIOT
HaJIOTOBBIN OpraH:

— 0 CBOEM yYACTHH B MHOCTPAHHBIX OPraHu3anusax (00 yIpesIeHn MHO-
CTPAHHBIX CTPYKTYP 0e3 00pa3oBaHUs IOPUINUIECKOTO JIHIIA);

— 0 KOHTPOJIMPYEMBIX HHOCTPAHHBIX KOMIIAHUAX, KOHTPOJIUPYIOIINMU JIH-
IIaMHU KOTOPBIX OHU SIBJISIOTCS.

Heobxommmo ormeruTh, uTo popMBI M (DOPMATHI yBeIOMJIEHHs 00 ydac-
THUU B UHOCTPAHHBIX OPTaHU3AINAX U YBEIOMJIECHUA 0 KOHTPOJIHUPYEMBIX MHO-
CTPAHHBIX KOMIAHHUAX, 4 TAKKe ITOPAI0K MX 3aI0JHEHUS U IIPeICTABICHU

11 Cobp. 3aronomaTesiberBa Poc. @emeparimm. 1998. No 31. Cr. 3824.
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yTBepskIa0TCs delepaibHBIM OPTraHOM UCIIOJTHUTEIBHOM BJIACTH, YIIOJTHOMO-
YeHHBIM 10 KOHTPOJIIO M HAJA30py B 00JIACTH HAJIOTOB M COOPOB IO COIJIACOBAa-
Huo ¢ Munduaom Poccumn.

Taksxe HeoOXOMMMO YIIOMSAHYTH, YTO B COOTBETCTBUH C TPeOOBAHUSMH
HK PO yBemomieHne 0 KOHTPOJIHUPYEMBIX MHOCTPAHHBIX KOMIIAHHUSX IIPE.-
CTaBJISIETCA HAJIOTOILIATE IBITUKAMI, IPU3HABAEMBIMI HAJIOTOBBLIMU PE3H-
mearamu Poccmiickoint @enepanun. B coorsercrsum ¢ 1. 3 cr. 25.14 HK PO
yBeIOMJIEHNE 00 YYACTUH B MHOCTPAHHBIX OPTaHU3AIIUAX IIPEICTABJISETCS B
CPOK He I03JIHee OJHOI0 MeCSAIla ¢ JAThl BOSHUKHOBEHUI (M3MEHEHUS JO0JIN)
ydacTus B TaKOUW WHOCTPAHHON OPraHU3aIlUU, ABJIAIONIET0CS OCHOBAHUEM
IIJIsT TIPEICTABJIEHUS TAKOTO YBEIOMJICHUS. ¥ BeIOMJIEHNE 0 KOHTPOJIUPYEMBIX
WHOCTPAHHBIX KOMIIAHUAX ITPECTaBIIIETCS B CPOK He 11o3mHee 20 mapTa roaa,
CJIeAYIOIIET0 34 HAJIOTOBBIM II€PHOI0M, B KOTOPOM JI0JISI IIPUOBLIN KOHTPOJIU-
Py€eMO# MHOCTPAHHON KOMITAHUY MOIJICKUT YUETY ¥ KOHTPOJIMPYIOIIEro JIUIA.
B cyuae, ecitu mmocsie mpencraBiaeHUs yBeIOMJIEHH 00 YIaCTUU B MHOCTPAH-
HBIX OPTaHMU3AIUAX OCHOBAHUS JIJIs [IPEICTABJIEHNSA TAKOTO YBEeIOMIICHUS He
M3MeHUJINCh, IIOBTOPHBIE YBEIOMJIEHUS He IIpecTaBsdioTcsa. B ciydyae mpe-
KpAaIleHNsI YIYaCTUs B MHOCTPAHHBIX OPTaHU3AIUAX HAJIOTOILIATEIbIUK HH-
dopmupyer 06 9TOM HAJIOTOBBIM OpPTaH B CPOK He II03HEee OIHOr0 Mecdlia C
IATHI IIPEKPAIIeHUS YIaCTH.

B coorsercrun co cr. 126 HK P® menpencrasieHne B yCTAHOBICHHBIN
CPOK HAJIOTOILIATEJIBLITUKOM (ILIATEJBIINKOM cO0pa, HAJIOTOBEIM areHTOM) B
HAJIOTOBBIE OPTaHbI JOKYMEHTOB U (UJIM) WHBIX CBEIEHUI, IIPeIyCMOTPEHHBIX
HK P® m mapiMH axramMu 3aKOHOIATEJILCTBA O HAJIOraxX M cOopax, BjeueT
B3bIcKaHue mTpada B pasmepe 200 py0. 3a KaKIBIN HeIIpeaCcTaBIeHHbBIN 10-
KYMEHT, €CJIM TAKOe JIesIHIe He COIEePIKUT IIPU3HAKOB HAJIOTOBLIX IIPABOHAPY-
LIEeHUH, IIpeaycMOTPeHHEIX cT. 119, 129.4 u 129.6 HK PO.

Corsacao 1. 7 cr. 25.14 HK P® B ciyuae o0Hapy keHUST HEIIOJTHOTHI CBE-
IeHW#, HeTOUHOCTeH JIMO0 OIMMOOK B 3AIIOJTHEHWHU IIPEJICTABJIEHHOIO yBe-
JOMJIEHHS 00 yJYacTUM B MHOCTPAHHBIX OPTaHU3AIINAX WJIN YBEIOMJICHUS O
KOHTPOJIUPYEMBIX HHOCTPAHHBIX KOMIIAHUSIX HAJIOTOILIATEJIBIIUK BIpaBe
IpeJiCTaBUTh YTOYHEHHOE yBeIoMJIeHre. B ciyuyae momavm yTOUHEHHOTO yBe-
IOMJIEHHS 0 MOMEHTA, KOT/Ia HaJIOTOILIATE/BIIUK Y3HAJ 00 YCTAHOBJIEHUN
HAJIONOBBIM OPraHoM (PaKTa OTPAKEHUS B YBEIOMJICEHUH HEIOCTOBEPHEIX CBE-
IeHWH, HAJOTOILIATEIbIIIUK 0CBOO0KIAETCSI OT OTBETCTBEHHOCTH, ITPEIYCMOT-
pennoii ct. 129.6 HK P®.

B coorsercTBum ¢ 1. 8 cr. 25.14 HK P® mipu Hammymy y HAJI0roBOro OpraHa
HHQOPMAIINY, CBUIETEILCTBYIOIIEH O TOM, YTO HAJIOIOILJIATEJILIIUE SBJISETCS
KOHTPOJIUPYIOIINM JIUIIOM MHOCTPAHHOI OPraHu3aIluy, HO TAKOe JIUITO He Ha-
TpaBUJIO B HAJIOTOBBIA OpraH yBeJOMJIEHHWE, IpeyCMOTpeHHoe 1. 2 cT. 25.14
HK P®, B yactHoCcTH, B cilyyasx, He yKasaHHbIX B 1I. 3 cr. 25.13 HK P®, na-
JIOTOBBIM OpTaH HAIIPABJISIET 3TOMY HAaJIOTOILJIATEJIBIIUKY TPeOOBaHUe IIpe-
cTaBUTH B TeueHne 20 1HeH Heo0X0oJUMbIe IOSICHEeHUS HJTH IIPEeICTABUTE COOT-
BETCTBYIOIIIee YBEJOMJIEHIE B YCTAHOBJIEHHBIN HAJIOTOBBIM OPIaHOM CPOK.

Taxrsxe corstacuo 1. 10 cr. 25.14 HK P® HasoromiaTe bk, IpescTaBis-
OIIMA B HAJIOTOBBIM OpraH ITOSCHEHUS OTHOCHUTEJIBHO (PAKTOB, M3JIOKEHHBIX
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B TpeOOBaHMM, HAIIPABIEHHOM B cooTBercTBMu ¢ 1I. 8 u 9 cr. 25.14 HK PO,
BIIpaBe OJHOBPEMEHHO C MOSICHeHUSIMH JIOIIOJIHUTEJIbHO IIPEICTABUTL B HA-
JIOTOBBIM OpraH JOKYMEHTHI, CBUIETEJILCTBYIOIINE 00 OTCYTCTBUU OCHOBAHUI
JIJIsT IPU3HAHUSA HAJIOTOILIATEIbIMUKA KOHTPOJUPYIOIINM JIAIIOM HMHOCTPAH-
HO# oprammua3aruu. HaJioroBsiit opran 00si3aH paccCMOTPETh IIpeCcTaBIeHHbIe
HAJIOIOILIATEJIHIIIUKOM OSICHeHUS U JOKYMEHTHI. Kcin mmocse paccMoTpeHust
IIpeICTABJIEHHBIX MOSICHEHUH U JTOKYMEHTOB JIM0O IIPH UX OTCYTCTBUHU HAJIO-
TOBBIfl OPraH yCTAHOBHUT OCHOBAHUS JIJIS IPHU3HAHHUS HAJIOTOILIATEJIHITUKA
KOHTPOJIUPYIOIIAM JIMIIOM HWHOCTPAHHOM OPraHW3aIldH, JOJIKHOCTHOE JIHITO
HAJIONOBOT'0 OpraHa HAIIPABJISET 9TOMY HAJIOIOILJIATEJILIIUKY YBEIOMJIEHIE O
KOHTPOJIUPYEMBIX TAKUM JIMIIOM WHOCTPAHHBIX KOMIIAHUAX JIS IIPU3HAHUI
TAKOI0 JINIA KOHTPOJIUPYIOIILIM.

Corsacuo cr. 25.14 HK P® o, ykasanuoe B m. 11 cr. 25.14 HK PO,
BIIpaBe OCIIOPUTH JTAaHHOE YBEIOMJIEHHE B CyJe B TeUeHHEe TPeX MECSIIEB C
IaThl IOJIyYeHUs yBemoMiIeHusd. J[o BCTyIIeHusa B 3aKOHHYIO CHJIY CYIe0HOr0
aKTa, IIPUHSITOIO II0 Pe3ybTaTaM PACCMOTPEHUS 3asBJIEHUS 00 ocIapuBa-
HUY YBEIOMJIEHUS, JIUIT0, KOTOPOMY OBLIIO HAIIPABJIEHO YBeIOMJIeHHUE, He MO-
SKeT OBITH HMPU3HAHO KOHTPOJIUPYIOIIUM JIUIIOM WHOCTPAHHOM OPraHu3aIlHN.
B cyuae, ecoim uiio He oCIIopusIo HaIpaBJIEHHOE B €ro aapec YBeIoMJIeHUe
0 KOHTPOJIMPYEMBIX UM MHOCTPAHHBIX KOMIIAHUIX, TAKOE JIMIIO 110 UCTEUEeHUHN
Tpex MeCSAIeB C JAThl IIOJyUeHUs YKA3aHHOIO YBEIOMJIEHHUSI CUNTAETCSA IPHU-
3HABIINUM ce0sT KOHTPOJHUPYIOIINM JIMIIOM MHOCTPaHHON KoMmitauuu. [Ipu aTom
Ha YKasaHHoe JHUIIO pacipocrpaHgiores mnonoxkenns HK PO B oromennu
KOHTPOJIMPYIOIIUX JIHII,

OTBeTcTBEHHOCTD, IIpeaycMorperHasa cr. 129.6 HK PO, BosuukHET TOJIb-
KO IIOCJIe TOTO KaK B CyJae0OHOM HJIM J0CyAeOHOM MHOpSAKe HAJIOrOILIATEeNIb-
MIMKA TPU3HAT KOHTPOJUPYIOIIUM JHUIIOM HWHOCTPAHHON OPraHU3aIUU.
B macrosimee Bpems He cyIecTByeT TaJIbHEHINNX Pa3bACHEHUN 3aKOHOIA-
TeJIs II0 JaHHoMY Bolrpocy. Beuay Toro uro cr. 129.6 HK P® 6nu1a BBemeHa ¢
1 auaBaps 2015 1., CJIOKUBINIENCS TPAKTUKHA IIPUMEHEHUI JTAHHOW CTaThU He
CYIIIeCTBYET.

B coorBercTBuu ¢ 1. 4 cr. 3 PemepannpHoro 3akoHa Ne 376-D3 3a meanus,
CBsI3aHHBIE C HEYILJIATON MJIN HETOJHOM YIIJIaTOM CyMM HaJiora B pe3yJbTaTe
HEBKJIIDUYEHUSA B HAJIOToBY 0a3y B 2015—2017 rr. mprOBLIN KOHTPOJIUPYEMOI
MHOCTPAHHONM KOMITAHWUH, YTOJOBHAS OTBETCTBEHHOCTH HE HACTYIIAeT, eCJId
yiep0, IpUIYMHEHHBIN OakeTHON cucreme Poccmiickoit Memeparmu B pe-
3yJIbTaTe IIPeCcTYIIeHU, BO3MEIIEeH B ITI0JTHOM o0beMe.

CToHT OTMETHUTH, YTO YrOJIOBHAS OTBETCTBEHHOCTD 34 YKJIOHEHHE OT yILjIa-
THI HAJIOrOB U (1J1H) cO0POB IIpemycmoTpera cr. 198 Yromosuoro komexca Poc-
cutickoit Oegeparmu'? njisa pusrmuecKux JuIL 1 ¢T. 199 — 11 oprasusaui.

Kax BunHO, 3aK0HOIATE B IIBITAETCS ILJIAHOMEPHO ped)OpPMUPOBATE HAJIO-
TOBYIO CHCTEMY TaKHUM 00pa30M, YTOOBI 9TO IIPOM3BEJIO KAK MOYKHO MEHBIIIe
TOTPSICEHUM: OTBETCTBEHHOCTh BBOJAUTCS IIJIAHOMEPHO U TIOJTAITHO IJIS TOTO,
YTOOBI IaTh HAJIOTOILIATEIbIIIKAM BPeMs [IPOaHAIN3UPOBATH HOBOBBEIEHU

12 Cobp. 3arxonomaTesiberBa Poc. @emepariumm. 1996. No 25. Cr. 2954,
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¥ CMATYUTH OCJIeACTBU 11 OusdHeca. JIaHHBIN T01X0 ABJISETCA OYeHb pa-
3YMHBIM, XOTSI MHOTHE MOTYT CIIPaBeIJIMBO yKa3aTb Ha TO, YTO pedOpMbI B
IAaHHOU chepe IPOTEKAIOT CIUIIKOM MeIJIEHHO, 4 OTTOK KAIIMTAJIA C KasKIbIM
TOJIOM YBEJIUYHUBAETC.

Cornacuo 1. 5 cr. 3 MemepanapHoro 3axoua Ne 376-D3 BHe 3aBUCHMOCTH
OT YCJIOBHM, IpeayCcMOTPeHHbIX II. 2 u 3 cr. 246.2 HK P®, nnocrpanuas op-
raHu3allusd He IPU3HaeTcsa HaJIOrOBbIM pesumenToM Poccuiickoit @enepartmm,
€cJIM B HaJIOTOBOM IIepHuoje JIN0O IIpedIiecTBYIONINX HAaJIOTOBHIX IIepPHogax B
OTHOIIIEHWY TAKOM MHOCTPAHHON OPTaHH3AINH IIPHUHATO pPeIlleHre aKI[HoHe-
poB (yupenuTesieii) o JUKBUIAIINY U IPOIeAypa JUKBUIAIINY 3aBepIiieHa 10
1 aaBapa 2017 r.

Hogrble mpaBuia 0 KOHTPOJIUPYEMBIX WHOCTPAHHBIX KOMIIAHUAX PAa3JIH-
YaioT CHUTYAIWM, KOrJa KOMIIAHWS BOOOINE He SIBJISIETCS KOHTPOJIUPYEMOM
WJIV KOMIIAHUS ABJISIETCI KOHTPOJIUPYEMOIl, HO ee IIPUOBLIbL He obaraercs B
Poccuiickoit @eneparuu. B cayuae eciim KoMITaHUSA SABJISETCA KOHTPOJIAPYeE-
MO, HO ee TpHUOBLIL He obsiaraerca B Poccuiickoit Menepaiinu, y KOHTPOJIUPY-
IOIIEro JIUIIA OCTAeTCs aJMUHUCTPATUBHAS HATPY3Ka B BHJIE IIOJAYN YBEIOM-
JIEHU# 0 KOHTPOJMPYEeMOM MHOCTPAHHOM KoMmaHuu. HasoromiaTeabiukram
HEO00XO0IMMO YYUTHIBATH 3Ty OCOOEHHOCTDH 3aKOHA U YETKO KBAJUQPHUIIIPOBATD
CBOIO COOCTBEHHYIO CUTYAaITHIO.

B cr. 129.1 HK P® ycramaBimmBaercss OTBETCTBEHHOCTh 34 HEIPaBOMEP-
HOe HecooOIleHre cBeneHui HajsorosoMmy oprany. B m. 2.1 cr. 129.1 HK PO
ObLTa BBeJeHA OTBETCTBEHHOCTL 3a HEeIIpaBOMEpPHOe HempejcTraBieHue (He-
CBOEBpPEMEHHOe IIpeCTaBJeHNe) HAaJOTOIIATEbITUKOM — WHOCTPAHHOMN
opraHmusarmeil (MHOCTPAHHOM CTPYKTYpOo#l 0e3 00pasoBaHUS HOPHUIHUECKOTO
JIAIIA) — HAJIOTOBOMY OPraHy CBeIeHMM, IpeaycMoTpeHHbIX II. 3.2 cr. 23 HK
P®. Cauxkmmeit 1o magHOMY BHIY OTBETCTBEHHOCTH SBJISIETCS ITpad B pas-
mepe 100 % oT cyMMBI Hajora Ha WMYIIECTBO OPraHU3aIUI, UCUYUCIEHHOTO
B OTHOIIIEHHUMW OOBEKTa HEIBUIKMMOI0 HMYIIECTBA, MPUHAIJIEKAIIET0 JTOMN
MHOCTPAHHOII opraHu3auu (MHOCTPAHHOM CTPYKType 0e3 00pa3oBaHUS I0PU-
IUYECKOro JINIA), KOTopas He IIpeacTaBujIa (HeCBOeBPEMEHHO IIPeICTABIIIA)
cBenenusd, npenycmorperssie 1. 3.2 cr. 23 HK PO. IIpu sTom cymma mrpada
HMCYHCJISAETCS IIPOIIOPIIMOHAIBHO 0JI€ YIACTUS B OPTaHU3AIINU, CBEIeHUA O
KOTOPOII He IIpeJcTaBJIeHb! (IIpeIcTaB/IeHbl HECBOEBPEMEHHO), JIM00 B caydae
HEBO3MOYKHOCTH OIIPENeJIeHUS JOJHU YYaCTHUsA JINIA B OPraHU3aIuu (MHOCT-
PaHHOI CTPYKTYpe 0e3 00pa30oBaHUS OPUIUIECKOTO JIUITA) ITPOIIOPITUOHATIHHO
KOJIMYECTBY YUACTHUKOB.

B cr. 126 HK P® ycramasimmBaercss 0OTBETCTBEHHOCTh 34 HeIpeJCcTaBJie-
HIYe HaJOTOBOMY OPTaHy CBEIeHUH, HeOOXOUMBIX JJIS OCYIIECTBJICHHUS HAJIO-
rosoro xkouTposia. B . 1.1 cr. 126 HK P® 6rpL1a BBegeHa 0TBETCTBEHHOCTE 34
HeIpeJICTaBJIeHNe HAaJOTOBOMY OPTaHy JOKYMEHTOB, IIPEIyCMOTPEHHBIX II. 5
ct. 25.15 HK P®, Bripasusiieecs B 0TKa3e KOHTPOJIUPYIOIIEr0 JIKITA IIPeIcTa-
BUTH UMEIOIINECs Y Hero JOKYMEHTHI, a PABHO MHOE YKJIOHEHWE OT IIPeJICTaB-
JIEHUS TaKUX NOKYMEHTORB JIU0O0 IIpeJicTaBJIeHNe JTOKYMEHTOB C 3aBeIOMO He-
JocToBepHBIMU cBemeHusaMu. CaHKIMEN 0 JaHHOMY BUIY OTBETCTBEHHOCTHU
SIBJIsIETCSI IITpad ¢ KOHTpoaupymoiero Jjimita B pasmepe 100 000 pyo.

d “Anedy 'y ‘sonoiuAguy v

"'BMELLDI{]G'E(OEMJ.OdIJ 1190 UMADUMDD0



IIyGnuunbie huHAHCHI 1 HAJIOTOBOE IIPABO: €5KEeTrOJHUK

—
‘gg‘ 2016. Buinyck 6

Taxsxe B coorBeTcTBHU CO cT. 3 DemepaIbHOro 3akoHa ot 6 ampess 2015 r.
Ne 85-D3 «O BHeceHun m3MeHeHUH B cTaThio 219 yactu Bropoi Hasorosoro
ronekca P® u crareio 4 PenepasbHoro 3axkoHa “O BHeceHMU M3MeHEHUU B
JacTu 1epByio u Bropyo Hasorosoro komexrca Poccutickoit Menmeparinu (B uac-
TH HAJI0Tr000JI0KEeHUS IIPUOBLIN KOHTPOJIUPYEMBIX HHOCTPAHHBIX KOMIIAHUHA 1
JIOXOJ0B MHOCTPAHHBIX OPTaHMU3AIINI) », HellpeACTABJIeHHEe YBEIOMJIEHUS 00
YYACTUU B MHOCTPAHHBIX OPTaHU3AIIUSIX 110 OCHOBAHUSIM U B CPOKHU, YCTAHOB-
nerusie 4. 3 u 4 cr. 4 ®emepanbproro 3akona No 376-O3 «O BHeceHnU name-
HEHHWH B yacTH IIepByio u BTopyio Hamorosoro komexca Poccuiickoit Pemepa-
1y (B YaCTH HAJIOTOOOJIOMKEHUS IPUOBLIN KOHTPOJIMPYEMBIX HHOCTPAHHBIX
KOMITAHUM U JTOXOJ0B MHOCTPAHHBIX OPTaHU3AINI)» He IIPU3HAETCSA HAJIOTO-
BBIM IIPABOHAPYIIEHWEM, OTBETCTBEHHOCTDH 34 KOTOpPOe IIpeayCMOTpeHa II. 2
cr. 129.6 HK P®.

AxtuBHasa peanmsanusa B Poccuiickoirt Demepaiiuy MOIUTHUKU IPOTUBO-
JIeHACTBUS YKJIOHEHHUIO OT HAJIOr000JIOMEHUS ¢ UCII0JIb30BAHUEM HU3KOHAJIO-
TOBBIX IOPUCAUKITNHI ObLIA OCYIIECTBJIEHA IIyTeM BHECeHU S H3MEeHEeHU N B 3aK0-
HOIIATEJILCTBO 0 HaJiorax u coopax'®., O0 mrorax peaansaliiy oTON IOJIUTUKI
OyIeT BO3MOKHO IOBOPUTH II0 ITPOIIECTBUH HEeCKOJIbKHUX JeT. OmHaKo TBepaasd
HAIIEJIEHHOCTh IOCYIapCTBa JOCTUYh IOCTABJIEHHBIX 3a]1a4 HACTPAWBAET HA
O3UTUBHEIE OKUTAHIS.

Bce 3axoHomaTeIbHBIE M3MEHEHHU HAIIPABJIEHBI HA CO3JaHUe JeMCTBEH-
HOT'0 MeXaHM3Ma IIPECeYEeHUs UCII0JIb30BAHNA HU3KOHAJIOTOBBIX 0 PUCIAKITAN
JIJISI TIOJIYYEeHUsI HeOOOCHOBAHHBIX IIpedepeHIInii 1 Heo00CHOBAHHON HAJIOTO-
BOM BBITO[IbI, HA BHEIPEHNE IIPUHITUIIOB HAJION000I0KEHUS ITPUOBIIH KOHTPO-
JINPYEMBIX MHOCTPAHHBIX KOMIAHUI,

Temeps masorossre peaumeHTbl Poccuiickoit Demeparmm (KOHTPOIHPY-
IOIIMe JINITa) 00sI3aHbl YBEIOMJISATE HAJIOTOBBIE OPTaHbl 00 yYACTHM B MHOCT-
PaAHHBIX OpraHu3anuax (00 yupeskIeHNH HHOCTPAHHBIX CTPYKTYp 6e3 00pa3o-
BaHUA IOPUIUYIECKOr0 JIKIA), 0 KOHTPOJUPYEMbIX MHOCTPAHHBIX KOMITAHUSIX,
a TaKsKke yILIaYUBATh HAJIOT C HepacCIIpe e IeHHOM ITPUOBIIN KOHTPOJIUPYEMOM
MHOCTPAHHON KOMITaHuMI .

Poccuiicknm 3akoHODaTEIEM BBEIEHO HOHSATHE HAJIONOBOTO PE3UIEHTCTBA
opraumsanmii. HamoroeiMu pesugentamu Poccuiickoit @emepallyu, IOMH-
MO IOPHUIUYECKUX JIHII, 00Pa30BAHHBIX B COOTBETCTBUH C 3aKOHOJATEIbCTBOM
Poccuiickoit Menmeparmu, OyayT Ipu3HABATHECS OPraHMU3AIMH, MECTOM Qak-
THUYECKOI'0 YIpPaBJIEHHUS KOTOPBIX ABJsiercsa Poccuiickaa Denmepariusi, ecyiu
HHOE He IIPeIyCMOTPEHO MEeKIYHAPOIHBIM J0roBopoM. Takwme opranusaiumn

13 Cm. mompobOuee: OCHOBHEIE HAIIPABICHUS HAJIOrOBOHU mmosmmTukn Ha 2016 rom u
mwraHoBe mepron 2017 um 2018 romos. Jocrym m3 copas.-ipaBoBoit crucrembl «Kom-
cyaprauTlaroc».

14 TTpu aTOM ITPUOBLITH KOHTPOJIUPYEMON MHOCTPAHHOM KOMIIAHUY YUNTHIBAETCS [IPU
ompeaesIeHrH HAJIONOBOM 0a3bl [0 HAJIOTY Ha IPUOBLIL OPTaHU3AIMN UJIN 10 HAJIOTY
HAa JT0XO0JIbI PU3NUECKUX JIUIT 3a HAJIOTOBHIH IIEPUOT B CIyUae, eCJIU €€ BeJIMINHA COCTa-
Buia 6osee 10 mute py6. (2015 r. — 6ostee 50 mutH py6., 2016 1. — 60o1ee 30 MuTH PyoO.).
(Cm.: OcHOBHBIE HATIPABJIEHUS HAJOTOBOM IMOMATHEN Ha 2016 T0JT 1 IIJIaHOBBIN ITePHO/T
2017 u 2018 romos. Jloctym us cupas.-ipaBoBoit cucrems! «Koucymbpramtllmocy).
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OymyT yIaumBaTh HaJIOT HA IPUOBLIL opraHusaiuit B8 Poccuiickoit Memepa-
muu. VHOCTpaHHON OpraHm3aliu, OCYIIEeCTBJISIIIEH HeATeIbHOCTE B Poc-
cutickoii Memepalinu depe3 000COOJIEHHOE IIOApa3gesieHe, IIPesocTaBIeHo
IPaBO CAMOCTOATEJILHO IIPU3HATH ce0sd HAJIOTOBBIM pe3uaeHToM Poccuiickoit
Denepariuu, a TaKKe 0TKA3aTbCI OT TAKOTO craTyca. PoccuiickuM 3aK0HOIA-
TeJIeM BBeJeHO IIOHATHE (PAKTUIECKOTO MOJIydaTesId J0X0/1a, YTO HAIIpaBJIeHO
Ha IpecevyeHre BBIBEIEHUS I0X0I0B B HU3KOHAJIOTOBbIE IOPUCIUKIINU C IIPHU-
MEeHEHHEeM COIJIallleHuH 00 n30esxaHuu JBOMHOI0 HAJIOr000JI0MKeHUs (B OTHO-
IIeHUH TUBUIEHIOB, IPOIIEHTOB, IJIATeKeH 10 HeMaTepUaJIbHBIM aKTUBAM).
Packprerrre maboOpMAaum o pakTHUeCKHX ITOJIyYaTesISX J0XO0a IIPHBHECET
CYIIIeCTBEHHBIN BKJIA B COOMPaeMOCTh HAJIOTOB.

Kpome Toro, B 1esax moBbImeHus apdpeKTUBHOCTH OCYIIECTBJICHUS Me-
POIIPUATHI HAJIOTOBOTO KOHTPOJIS B paMKaxX IPOTUBOIEHUCTBUS YKJIOHEHUIO
ot HaJioroobsiosxkenusa B Poccuiickoit @emepaliiu ¢ IOMOIIHI0 OQIIOPHBIX KOM-
naumii patudunuposana KouBeHIMa 0 B3anMHON aAMUHACTPATUBHOM IIOMO-
i 110 HaJstoroBeIM mesaMm. Ilomosxkennsa mamuoin Konsermmn obecreunBaioT
BO3MOKHOCTH 00MeHa HAJIOTOBOM mHpopMaIiuei, BKIoYas IPOBeIeHue O/THO-
BPEMEHHBIX HAJIOTOBBIX IIPOBEPOK CO CTpaHaMu — yyacTHuIaMu KoHBeHImm,
a TaksKke IIOMOIIb II0 B3UMAaHUI0 HAJOTOB Ha WX TEPPUTOPUSIX. BHe BCIKOTO
COMHEHHS, 9TO IIO3BOJIUT IIOBLICUTH 9(P(PEKTUBHOCTL IIPHUMEHEHUS HOPM 3aK0-
HOJIATEeJILCTBA 0 HAJIOTaX U cOOpax POCCUICKUMU HAJIOTOBBIMU OpraHAMM.

Takum 06pasoM, CILTAHUPOBAHHAS M Peaim3yeMas KOMILJIEKCHAS IT0JIH-
THUKA 1e0IIOPUIAIINUA POCCUICKON d9KOHOMUKHY HaIpaBJeHa Ha obecrieueHmne
PO3PAavYHOCTH BeIEeHHs OM3Heca, CO3[aHue IeHCTBeHHOr0 MEeXaHH3Ma IIpe-
CeYeHUs MCII0JIh30BAHUSI HU3KOHAJIOTOBBIX IOPUCIUKIINY C I1eJIBI0 CO3TaHUI
HEOOOCHOBAHHBIX IIpeepeHInil U II0JIyYeHUsT HeoOOOCHOBAHHOM HAaJIOTOBOM
BBITO/TBI, & TAKIKE COBEPIIEHCTBOBAHNE HOPM 3aKOHOIATEILCTBA O HAJIOTaX U
cOopax B YaCTH HAJIOTOOOJIOKEHH ¥ KOHTPOJISI MHOCTPAHHBIX OPraHu3aIlHiA.

1> KoHBEeHIIU 0 B3BAMMHOM a IMUHUCTPATUBHOM ITOMOIIH 110 HasaoroseiM gesiam (ETS
Neo 127). arsmrouena B 1. CrpacOypre 25 suBapst 1988 r. (¢ uam. u gor. ot 27.05.2010).
Jloctym us cupas.-tipaBoBoit cucremsl «KoucysipraaTl oy,
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MEXAHU3MbI HAEHTUOUKAIINY HAJTIOT'OIVIATEJIBIITUKA
IHOCPEACTBOM HAJIOI'OBOU KBAJIMOUKAIINY I'PAKTAHCKHUX
OTHOIIEHUU

TAXPAYER'S AUTHENTICATION MECHANISMS THROUGH TAX
QUALIFICATION OF CIVIL RELATIONS

A. Kpacoxos

KaHIUIAT I0PUIUIECKUX HAYK, JOIEeHT Kadeapsl (DUHAHCOBOTO IIpaBa
IOPUAUIECKOT0 PaAKYIbTETa

Boporesicckuti eocyoapcmeenmbiil yHugepcumem

Cmambos noceauweHa uccie008aHL HOBbLX MEXAHU3MO8 UOCHMUPUKA-
UUL HAJI020NJIAMENIbUWUKO8 68 HAJI02080M 3akonodamenvcmee Poccuu.
B uacmnocmu, asmop anaau3upyem u3meHeHUus Mexanusma bere-
duyuapnoeo cobcmeennurka 6 Poccuu u cospemenrnoe eeo cocmosHue.
Kpome moeo, asmop uccsiedyem H0O80€ A6JICHUE HAJI0208020 3AKOHO0A-
menbcmea — KOHMPOaUpyemvle UHOCMPAHHbLE KOMNAHUL, C NOMOULDIO
romopo2o Poccus cobupaemcs 8aumamov HAL02U C HEPACNPEOCSIeHHOLL
nPUbLLIU UHOCTNPAHHDIX KOMNAHULL, NPUHAOSIEHCAULUX POCCULICKUM Ha-
J710208biM peaudenmanm. Takoce 8 cmamope yoesieHo 8HUMAHUE MAKOMY
SABJIEHUI0 HAJI0208020 NPABA, KAK KOHCOUOUPOBAHHAS 2PYNNA HAJIO20MN -
JIAMENbULUKOS.

The article is devoted to the study of new mechanisms for the identification
of taxpayers in the tax legislation of Russia. In particular, the author
analyzes the change of the mechanism of the beneficial owner in Russia
and its present condition. The author also explores the new phenomenon
of the tax legislation — controlled foreign companies, with which Russia
intends to levy taxes on undistributed earnings of foreign companies
belonging to the Russian tax residents. The article also paid attention to
the phenomenon of tax law as a consolidated group of taxpayers.

Ouens vacro HaJIOIOIVIaTeJIbIITUKHW B ITEJIAX MHHHNMM3AaIlln1 HAaJI0r000J10-
HKEeHHUA CTPeMATCA IIOCTPOUTH 9KOHOMHUYECKHE OTHOIIEeHHd TaKHUM 06pa30M,
4yTOOBI B KauvecTBe d)opMaanoro HaJIOTrOoIJIaTeJIbIITKA BBICTYIIMJIO JIMIIO,

nMeloIiee JbTOTHBIT pPeEruM HAaJIOT000JIOMKCHIA WJIN BOO6HI€ OCBO6ODRIIGHHOQ

OT HAJIOT'OB.

CoBpeMeHHOe ToCyQapcTBO, UCXO0I M3 KOHIIEIIIINN IIPHUOPUTETA CYIIECT-
Ba HaJ, (POPMOID, CTPEMUTCA YCTAHOBUTH PEAJILHOTO HAJIOIOILIATEIbIINKA B
JIAHHBIX OTHOIIEHUX, YTOOBI He IO3BOJINTD MCII0JIb30BATh HAJIONOBEIE ITpedye-
PEHIINH B IIeJISIX YKJIIOHEHHS OT yIIaThl HasoroB. OcobeHHO JaHHEBIE IIpoIiec-
ChI AKTYAJIBHBI B MEMKIYHAPOIHOM HAJIOTOO0JIOMEHUN B CHJIYy OOIIEMHIpPOBOMI
TeHJeHIINN Je0(IIOPU3aAIUN OKOHOMUKH.

Hcropuyeckn IepBHIM MHCTPYMEHTOM HIEHTUQHUKAINK PeabHOro Ha-
JIoTOILIaTeNbINMNKa B Poccum crajia KOHIIEIIIns OeHeUIIMapHOro COOCTBEH-

© Kpacmoxos A., 2016
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vuka. JlanHag konmenmusa nogsuiack B coramenusax CCCP 06 uabemxannu
IOBOMHOr0 HasorooosoxeHud B 80-e rr. XX B., a ¢ 90-X I'T. 4acTO BKJIIOYAJIACD
B YCJIOBHS COTJIAIIEHUH, 3aKaouaeMblx Poccreri.

Opaako koHIenims OexHedumapHoro cobcrseHHnKa B Poccuu 1o Hemas-
HEro BpeMeHHU ITPAKTUYECKH He IIPUMEHSJIACh B CHUJIYy HECKOJIbKHUX ITPUYMH.

IIpe:xme Bcero, aTo OTCYTCTBHE JIETAIBHOIO OIPENeJIeHUS IIOHATHUSA «OeHe-
urmapHbI cOOCTBEHHUK», 00JIee TOro, OTCYTCTBHE CAMOTO ITOHSTHSA «OeHe-
durmapHbIi COOCTBEHHUEK» B 3aKOHOIATEIbCTBE. Poccriickoe HAJIOroBOe 3a-
KOHOJATEJIbCTBO MCIIOJIb3yeT TePMUH «JINI0, UMeIlnee (PpaKTHUeCcKoe IpaBo
Ha goxom». IIpu aToM ompeeIeHHBIX IPU3HAKOB JAHHOTO JIUIIA J0 HelaBHEro
BPEMEHHU B 3aKOHE He OBLIO.

WNucrpyrima [ocymapcrBennoit HasmoroBoit cay:x0er PO or 16 wuioHs
1995 r. Ne 34, peryampoBaBIiiasi HaJI0Tr000JIOMKEHNe MHOCTPAHHBIX OpTaHu3a-
Ui, IpeaycMaTpuBasia pakTuyecKoe IIpaBo Ha II0JIyYeHHe J0X0/1a KaK yCJIo-
BHE JJIS OCBOOOIKIEHIS OT HAJIOTNO00JIOMKEHUS Y HCTOYHMIKA .

BBuny orcyrcrBusa xputepmeB paKTHUECKOr0 IpaBa Ha HPAKTHKE HHO-
CTpaHHASA OPTAaHMU3AIIWs ITOMIIMCHIBAJIA 3asSBJICHUE O HeyIep:KaHWU HaJIora,
vyeM (popMaJILHO IIOATBEP:KIAIA HAJIWYNE v Hee PaKTUIECKOro IIpaBa Ha JI0-
xon. Hukaxoit peasbHON IIPOBEPKM CTATyCA MHOCTPAHHOM OPraHM3aI[UK He
IPOU3BOIUIIOCE.

B 2003 r. MunucrepcTBo mo HajoraMm W cOopaM yTBEPIHJIO METOInYec-
KUe PeKOMEeHIAIlN! I10 HAJIOTY Ha IIPHOBLIh MHOCTPAHHBIX OPraHU3aInil, B
KOTOPBIX YCTAHOBUJIO IIPU3HAK HAJIUINSI PaAKTUIECKOro IIpaBa Ha J0XO0 — Ha-
JINYKe IPaBOBOTO OCHOBAHMUS JJIS €ro MOJIyUYeHIUs, HAaIlpuMep JT0roBopa WJIN
BBHIIIMCKH U3 PeecTpa aKIIMOHEepOB.

Kax mokasasa mpaxkTwka, WCIIOJIB30BAHHE OIHOTO (POPMAJIBHO-IOPUIH-
YEeCKOro MpHU3HAKa He CII0COOHO IIOMOYbL B YCTAHOBJIEHHH JIMIIA, MMEIOIIEro
daxruyeckoe mpaBo Ha g0x0. IIOCKOIBKY II0 POCCHHMCKOMY 3aKOHOLATE/Ib-
CTBY IepedrcIeHNe JeHeKHBIX CPEICTB 3a PyOesk HeBO3MOYKHO 0e3 IIPaBOBBIX
OCHOBaHUMH.

Ilo aroit mpuumse B ganbHueinem Munucreperso puraucos PO momsrra-
JIOCh B CBOHMX IHCHhMAax J00ABUTHh 9KOHOMHUYECKUM MPU3HAK JAHHOMY ITOHS-
THIo, ccbuiasach Ha komMmenTapuu OOCP. 1o maenno Munncrepersa, moMmuMo
IIPABOBBIX OCHOBAHUM HEOOX0IMMO, YTOOBI IT0JIyIaTe b T0X01a OIIPEIeJIsII ero
ITAJBHEHIIYI0 <9KOHOMHYECKYI0 Cyabp0y». UTo TaKoe «oKOHOMUYECKAs Cyab0an»
IOX0Ja — He YTOUHSIETCI®,

! O HaJIOrooOJIOKEeHUN TPUOBLIN YW JI0X0J0B WHOCTPAHHBIX IOPUIUYECKUX JIHIIL :
uHcTpyKIwma [ocuamorcay:x6er PO or 16 uonsa 1995 r. Ne 34.

2 06 yrBep:xaeHnr MeToaUUeCKUX PeKOMEHIAIINH HAJOTOBBIM OpraHaM II0 IIpH-
MEHEHUIO OTHeJIbHBIX moJioskeHu riasbl 25 Hasorosoro xomekxca Poccuiickoir Mene-
pamy, Kacanluxcsa 0COOEHHOCTEM HAJIOT000I0KeHNS IIPUOBLIN (JOX0I0B) HHOCTPAH-
HbIx opranusarnuii : mpukas MHC P® or 28 mapra 2003 r. No BI'-3-23/150.

3 O mpuMeHeHWH JIBIOT, IIPEIYCMOTPEHHBIX MEKIYHAPOJHBIMHU COTJIAIIEHUSIMU
00 m3bexaHny JBOMHOI0 HAJIOroo0oeHus : nrucbkMo Mundmrua Poccun ot 9 ampesns
2014 r. Ne 03-00-P3/16236.

“DMMMALSLOULOIOUDH MUTIONMPULHOTM IAWEMHDXS ‘800D "y
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OxHako HaaWyue ABYX HNPHU3HAKOB (IOPUIUYECKOTO U dKOHOMUUECKOTO)
OCJIOJKHSIET HaJIOTOBBIM OPTraHaM IIPoIlecC JOKA3BIBAHUS, ITOCKOJIBKY OTCYT-
CTBHE OJHOI0 M3 HUX IIPUBOJUT K OTCYTCTBUIO (PAKTHUECKOTO IIpaBa Ha [I0-
xoz. Pasimume mpaBoBBIX CHCTEM B MUpEe OY€Hb YACTO IIPHUBOAUT K 3aTPY/I-
HUTEJIBbHOCTH IJIS POCCUUCKUX HAJIOMOBLIX OPTAaHOB JOKA3BIBAHUSA HAJIMYMUSI
IPaBOBOTO OCHOBAHMUA IJIs IIEPEUNCICHUS TEHEKHBIX CPEeICTB M3 OIHOI0
HHOCTPAHHOTO rocyaapcrsa B apyroe. Kpome Toro, pakTryeckoe oTCyTCTBHE
B TO BpeMs 9(pPeKTUBHOM CHUCTEeMBI 00MeHAa MHMOPMAIIEH ¢ HaJIOTOBBIMUI
opraHaMu APYTHUX TOCYIAPCTB JejIaJI0 MPOIlecC TAKOTO JOKA3hIBAHUS IIPaK-
TUYECKN HEBO3MOKHEIM.

C parudurammeir Poccuiickoit @enepanmeir 8 2014 r. Korseniun o B3a-
UMHONM aIMUHUCTPATHUBHON IIOMOIIM II0 HAJIOTOBHIM OeJjiaM OT 25 sSHBaps
1988 r. HamMeTuJICA IIPOPHIB B IIPUMEHEHUH JaHHON KOHIIEIIIINH JIJI YCTaAHOB-
JIEHUsI PeasIbHOT0 HAJOTOILIATEBIIHKA B CHJIY IIOSBUBIIEHCS BO3MOYKHOCTH
OTIEPATHUBHOTO IIOJIyYeHNS WHPOPMAIIUH M3 HHOCTPAHHBIX TOCYIapCTB.

B Tom ke romy B Hamorosswiii komexc PP 0ObL10 BHEceHO [OIIOJIHEeHMe!,
oIpeesIlee MOHATHE NI, UMeolnee (PaKTHIEeCKoe IIPAaBO Ha JOXO0IbD.
JIniom, nMmeronmm garTUUeckoe IIpaBo Ha JOXOMEI, B IesIaxX Hacroamero Ko-
JleKca ¥ IIPUMEHeHUS Me:KIyHapPOIHBIX J0roBopoB Poccuiickoit Menepariiu
II0 BOIIPOCAM HAaJIOTO00JIOKEHNS IPU3HAETCS JIUII0, KOTOPOE B CHJIY IIPSIMOIO
¥ (MJIM) KOCBEHHOTO YYACTUSA B OPTaHU3AIINH, JIM00 KOHTPOJIS HAJl OpraHU3a-
pe, aud0 B CHJLYy MHBIX 00CTOSITEIBLCTB MMEET IPaBO CAMOCTOSATEIILHO II0JIb-
30BaTbCs U (MJIM) PACIIOPSIKATHCS STHUM JOXOIO0M, JIMOO JIMII0, B MHTEepecax
KOTOPOT'0 MHOE JIMI0 IPaBOMOYHO PACIIOPSMKATHLCS TaKuM goxomom. IIpu orr-
penesieHnu JINIA, UMeIIIero (pakTUYecKoe IpaBo Ha JO0XOIbI, YYNTHIBAIOT-
cs PYHKITMHM, BBITIOJIHSIEMbIE JIUIIAMH, YKA3aHHBIMHU B HACTOSIIEM IIYHKTE, a
Takske IpUHUMaeMble UMU PUCKU.

Wcxons n3 maHHOrO ompejiesieHus], BOSHUKAET OIAaceHHe, YTO JAaHHOe II0-
HATHE OyIeT MCII0JIb30BAThCA IIPUMEHNUTEILHO KO BceM coriameHusam Poceru
B chepe HAIOro00JIOMKEeHNSI, He3aBUCUMO OT UX COIEP:KaHNUI. JTO0, II0 MHEHHIO
POCCHUMCKHX IOPHUCTOB, PAKTUUCCKH MOKET IBJIATHCA OJHOCTOPOHHNM U3MeHe-
HreM Poccreit 3aK/II0UEHHBIX COTVIANIIEHNH, YTO HETOILyCTHMO’,

CremoBaTesbHO, J1T00ass HHOCTPAHHAS KOMIIAHUSI, IIOJIYYAIOIIAs JOXO0T OT
HCTOYHMKA B Poccru, MOKeT CTOJIKHYTHCS ¢ HeoOXOIHMMOCTBIO OKA3aTh CBOE
darTHUECKOe IIPaBO HA JTOXO/I.

IIpobema 3akaOUYaeTCsaI B TOM, YTO HM HAJIOTOBHIM 3aKOHOIATEIHCTBOM
Poccun, Hu MesxayHAPOIHBIME COTJIAIIIEHUSIMH 00 M30esKaHnN JBOMHOIO Ha-
JIOTOOOJIOMKEHMS He IPeayCMOTPEHBI JOKYMEHTHI, CIYSKAIIINE II0TBePIKIeH-
eM paKTHUYIECKOTro IIpaBa Ha JOXO/I.

4 O BHeCeHUH M3MEHEHUH B 4acTu I1epByo u Bropyio Hasorosoro komexca Poccwmit-
cxoit Memeparuu (B 4aCTH HAJIOTOOOJIOMKEHUS ITPUOBIIN KOHTPOJIUPYEMBIX WHOCTPAH-
HBIX KOMIIAHUHA U JOXOA0B MHOCTPAHHLIX OpraHM3allni) : (emep. 3aKoH oT 24 HOSAOps
2014 r. No 376-D3 // Cobp. 3axomomarenscrsa Poc. ®eneparmu. 2014. No 48.

5Cwm.: Bpyk B. A. IlepciekTrBHI KOAUMUKAIINT KOHITEIIINY OeHeUITapHOro CoOCT-
BEHHHUKA B POCCHUMCKOM HAJIONOBOM 3aKoHomareabeTBe // 3axon. 2014. Ne 8. C. 43-57.
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ITmcemo Munduma Poccun ot 24 mioss 2014 r. Ne 03-08-05/36499 vacrid-
HO BOCITOJTHSIET JaHHBIN IIP0o0eJI JJIs opeaesieHusa PaKTHIEeCKOro IIoJIyJyare-
JIsT JOX04Aa B BHUAE OUBUACHIOB (0OeHe(UIIMAPHOI0 COOCTBEHHMNKA) I IeIei
IPUMEHEHUs IMOHIKEeHHBIX CTABOK, YCTAHOBJIEHHBIX MEJKIYHAPOIHBIMU CO-
TIalleHuAMU 00 M30eKaHu! IBOMHOI0 HAJIOT000I0KEeHUsI. Y MHOCTPAHHOI0
aKIIMOHEePa MOTYT OBITH 3aIPOIIEHBI CJIeIYoIIre JOKYMEHTHI (MHQOpMAaIIHs):

1) moxkymeHTHI (MH(pOpPMAIKs), IIOATBEPKIAIIMe (OIIPOBEePraIie) Ha-
JIAYHe y IOJIydaTesis JT0X0[a IIPaBa YCMOTPEHHsS B OTHOIIEHHWU PACIOPSIFKE-
HUS W UCIIOJIb30BAHMUS IIOJYUYEHHBIMHU TUBUACHIAMI, B TOM YKCJIE:

— IOKYMEHTHI, IIOATBE Pk IaoIre (OIIpoBepraline) HAJIUYHe JJOMOBOPHBIX
VI UHBIX OPUINYECKUX 00513aTEJILCTB IIepe TPeThUME JIUIlaMu (MecToM pe-
3UIEHTCTBA WUJIN PETUCTPAIINN KOTOPBIX SBJISETCSI MOCYJaPCTBO (TEpPUTOPH),
¢ xotopbiM Poccuiickoit Demepalimeil He 3aKJIIIOUEH MEKIYHAPOIHBIN I0TO-
BOp 00 M30esKaHWU JBOMHOTO HAJIOIOODJIOMKEHMS), OrPAHNYNBAIOIINX IIpaBa
moJIyYaTesIs JOX0Aa IIPU MCIIOJIb30BAHWN MOJYUYEHHBIX TUBUIACH/IOB B IE/ISIX
M3BJIEUEHUSA BBITOJbI OT aJIbTePHATHBHOIO MCIIOJIb30BAHMS;

— JOKYMEHTBHI, IIOATBEP K Ia0IIMe (0IIPOBEePraolilie) IIPeIoIpe e e HHOCTD
HOCJIEAYIOIIEH Imepesadn moaydaTeseM J0X00a JeHEeKHBIX CPEICTB TPeThUM
auiam (MecTOM Pe3WIeHTCTBA HJIM PErHCTPAIlMy KOTOPHBIX SABJISETCS TOCY-
mapcerBo (Teppuropus), ¢ KoropeM Poccuiickoit Demeparieil He 3aKIIIOUCH
MeKIYHaPOIHBIN JOr0BOP 00 M3besxaHy JBOMHOTO HAJIOT000I0MKEHI);

2) moxyMeHTHI (MH(OPMAIIH), ITOATBEPIKIAIOIINE BOSHUKHOBEHNE Y II0JIY-
4aTesIsl J0X0Ia, MECTOM PErhCTPAIIN MJIH PEe3UIeHTCTBA KOTOPOro SIBJISIETCS
rocyzapcrBo (Teppuropusi), ¢ KoropbiM Poccuiickoit Memeparmeit 3akoveH
MesKIyHaPOIHBIN JOTOBOP 00 M30eKaHNH JBOMHOTO HAJIOT000I0KEHSI, HAJIO0-
TOBBIX 005I3aTEJILCTB, MOIJICMKAIINX YILIATe, HaJINJre KOTOPBIX IIOITBEPIKIAET
OTCYTCTBHE 9KOHOMIH Ha HaJjore y ucrounnka B Poccuiickoit Memepaliny Ipu
HOCJIEAYIOIIe Mmepemsade IMMOJIyUeHHBIX JTeHEKHBIX CPEeICTB TPETbUM JINIIAM
(MecTOM pe3UEeHTCTBA HJIM PETHUCTPAIIMN KOTOPHIX SIBJISIETCS TOCYIAPCTBO
(TeppuTopus), ¢ KotopbiM Poccuiickoit Demeparireii He 3aKJIIOUEH MEKIyHA-
POIHBIHN JOTOBOP 00 M30EeKAHNHN JBOMHOI0 HAJIOT000I0KEH);

3) moxymeHTHI (MH@QOPMAIINSA), IIOATBEPKIAMIINE OCYIIECTBJIEHHE IIO-
JyJaTesieM JI0X0Oa B TOCydapcTBe (TePPUTOPHM), MECTOM PEruCTPAIINN WJIH
PE3UIEHTCTBA KOTOPOTO SIBJISETCA TOCYAAapCTBO (TEPPHUTOPHUS), C KOTOPBIM
Poccuiicrkoit Memeparmeit 3akIOUeH MeKIYHAPOIHBIN JOTOBOP 00 m3besxa-
HUM JBOMHOI0 HAJIOT000I0KeHS, (PAKTHUECCKOMN IPeaIPUHUMATEILCKON Tes-
TEJILHOCTH.

OrcyrerBue B Komerce yroMumHAHMS 0 KOHKPETHBIX JOKYMEHTAX, He-
00XOMUMBIX IJIsI OIpeaesIieHusT (PAKTHUECKOT0 IIOJIydaTesIs JOXO0Oa, C OJHOM
CTOPOHBI, ITPEIOCTABIIAET HAJIOTOILIATEJBIINKY IIPABO MIPEICTABUTH JIFOOOM
IOKYMEHT, IIOATBEP:KIAIINN YKAa3aHHbIE BBIIIE 00CTOSITEILCTBA, C APYIroi
— IIOPOsKIAaeT PUCKU HeJ0CTATOYHOCTH P/ ICTABICHHBIX JOKYMEHTOB 1 UCTPe-
0OBaHMA HAJIOTOBLIMI OPTraHAMM JIFOOBIX JOMOJHUTEIHHBIX JTOKYMEHTOB.

Eme ommoit mpobsemoil [jIss MHOCTPAHHOM OPraHM3allMM MOKET CTATh
OYeHb OOJIBINAS CAHKIIHUS JJISI POCCUMCKIX OPTaHU3aIINI — HAJIOTOBBIX ar€HTOB
34 HeIIpaBUJIbHOE OIpeIesIeHre Haandusa (PaKTHIEeCKOro IIpaBa Ha JT0XO0.I.
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Hamorossrit kogexe PO comepskut auitk mpaBo (He 0043aHHOCTH) HAJIO-
roBOrO areHTa (POCCHMCKAs OPTaHMU3AIINS — UCTOUHHUK JI0X07a) 3aIIPOCUTDH Y
MHOCTPAHHOM OPraHu3alliy JOKYMEHTBI, IIOATBEPsKIAIIIEe (PaKTHIECKOe
IpaBO HA JOXO/I.

OHAaKO B COOTBETCTBHU CO CJIOMKHUBIIElics B Poccuu cymeOHON IpaKTHKON
B ciIyuyae HeyIep:kaHusd (He IIOJIHOIO yAep:KaHIs) HAJIora IPH BBIILIATE JIe-
HEKHBIX CPEJICTB MHOCTPAHHOMY JIHITY C HAJIOTOBOTO areHTa MOT'YT OBITH B3BIC-
KaHbl KaK HAJIOT, TAK U IIeHH, HAYNUCJIIeMbIe JO MOMEHTa WCIIOJIHEHUS 005-
3aHHOCTH II0 yILJIaTe HaJora.

Jlaumble 00CcTOATEIBCTBA MOTYT IIPHUBECTU K TOMY, YTO HAJIOTOBBIE AT€HTHI,
HAaXOAIINECS IO IIPECCOM BO3MOKHON OTBETCTBEHHOCTH, JIS IEePECTPAX0B-
KU OyIyT yOep:KUBaTh HAJIOT C MHOCTPAHHBIX OPraHU3aIui B IIOJIHOM 00beMe
(6e3 yuera nbror mo corsameHusaM). CoOTBETCTBEHHO MHOCTPAHHBIM OPraHu-
3aIUsAM IIPUIETCS I0IaBaTh 3aABJIEHHUS 0 BO3BPATE CyMM H3JINIITHE YILJIaYeH-
HBIX HAJIOTOB M CAMHM JI0Ka3bIBATh CBOE (PAKTHYECKOE IIPABO HA JOXO/I.

PaccmoTpentbie BhIllle HEIOCTATKY JAHHOIO MeXaHHU3Ma MOTYT B 3HAYM-
TEJILHOM Mepe BOCIPEIIATCTBOBATH HAJIONOBON KBAJH(PUKAIINK XO3SIHCTBEH-
HBIX CBs3eH OpraHu3aiuil 1 GU3NIeCKUX JIUII, IIPOBOJUMOM B IIEJISAX YCTAHOB-
JeHns: OeHedUIImapHOro COOCTBEHHUKA.

BropeiMm mMexaHM3MOM, OpHEHTHPOBAHHBIM HA IIPABHJIBHYIO HIEHTUQU!-
KaIlMI0 HaJOTOILIATE/IbIIUKA, SABJISETCA KOHIIEIIIINA KOHTPOJIMPYEMOMN MHO-
cTpaHHOU Kommauwuu. J[aHHBIA MexaHu3M II03BOJISET IIPOU3BOIUTDH HAJIOTO-
00JI0sKeHIe HepaclpeIe/IeHHON ITPUObLIN HMHOCTPAHHON komauuu B Poccrm,
ecJIr JaHHAas KOMIIAHWS IOJKOHTPOJIbHA HAJIONOBBIM pesumeHTam Poccuiic-
kot Oegepalrum.

Kourposmmpyemoit mHOCTpAHHON KOMIAHUEH IPU3HAETCS:

— MHOCTPAHHAS CTPYKTypa 0e3 00pa3oBaAHUS IOPUINIECKOr0 JINIIA;

— MHOCTPaHHOE OPUINYECKOe JIUIIO0, He SBJIAIIIeecs HAJIOTOBBIM pPe3u-
nmerrom Poccuiickoit Memepariinm;

— KOHTPOJIMPYEMbIe OPraHU3anAMU U (MJIH) (PU3UIECKUMU JINIIAMH, [IPH-
3HAaBaeMBIMU HAJOTOBBIMU pe3ugeHTamMu Poccutickoit Oenepariuu.

Ilox xKoHTpoOJIEM HAJl MHOCTPAHHOM KOMIIAHMEN MOHUMAeTCsS OKAa3aHu’e
WJIN BO3MOSKHOCTD OKA3bIBATH OIIPeHeIdiollee BIUIHIe Ha Pellle s, IIPUHI-
MaeMble TaKOHM opraHmusalmeil (yIrpaBJISioIIIM CTPYKTYPHl 0e3 00pasoBaHUsI
IOPUINYECKOTO JINITA) B OTHOIIEHUN PAaCIIPeIesIeHUs I0JIyIYeHHOM TPUOBIIH
(moxoma) 1ocsie HaJI0roo0JI0KEHNS B CHUJIY IIPAMOI0 HJIM KOCBEHHOTO YUACTUS
B TAKOH OpraHU3allUd, YYaCTHUsS B JOTOBOpe (COTJIAIIEHWU), IIPEIMETOM KO-
TOPOTO SIBJIAETCS YIIPABJIEHUE 9TOM OpraHmu3aliyell, M UHBIX 0COOeHHOCTe
OTHOIIIEHMI MKy JIUIIOM 1 OpraHusaiyeil u (M) MHBIMA JIUIIAM.

KonTposmupyonmmy JTuiiaMu IpU3HAITC:

1) puamueckoe UIM OPUINYECKOE JIUIIO, MOJIS YIACTHSI KOTOPOro B Opra-
HU3AlIUU cocTaBidgeT bosee 25 %;

2) dusudeckoe MU OPUTUIECKOE JIUIO, J0JISI YIACTHUs KOTOPOro B opra-
Hu3anuu (11 PU3NIECKUX JIUI — COBMECTHO C CYyIPyraMH K HeCOBEepPIIIeH-
HOJIETHHMH JIeThbMMU) cocTaBiisger 0osiee 10 %, eciim J0JIs1 yIacTUsA BCEX JIMIL,
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OpU3HABAEMBIX HAJOTOBBIMU pesumeHTamu Poccuiickoit Demepaiium, B 9TOMH
oprauusanuu (I (PU3UIECKUX JIUIL — BKJIIOYAS CYIIPYrOB 1 HECOBEPIIEHHO-
JIETHHX JieTeit) cocrasiser oosee 50 %;

3) dusudeckoe WM IOPUIAIECKOE JIUII0, OCYIIIECTBIIAIONIee KOHTPOJIb Ha T
opraHu3aIiell B CHUJIy WHBIX IIPUYUH B CBOUX MHTEpecax, MHTepecax CBOETo
CyIIpyTa UJIU HEeCOBEPIIIEHHOJETHUX NeTeH,;

4) yupeauTesib HHOCTPAHHON CTPYKTYPBI 0e3 00pa3oBaHUs IOPUIHIECKO-
r'0 JIMIIA WJIK WHOEe JIUIT0, KOTOpOoe 00 nmMeeT (PaKTUIECKOe IPaBO Ha JOXO.T
(ero yacrhb) TAKOM CTPYKTYPHI, JILOO MMEET IIPABO PACIIOPSIKATHCS ero UMY-
IIEeCTBOM, JILOO MMEeT IIPAaBO MOJIYUHUTh ero UMYIIEeCTBO II0C/Ie IIPeKPalleHus
TaKOTo 00pa30BaHUS.

IIpuOBLIE KOHTPOIMPYEMOM HWHOCTPAHHOM KOMITAHWHU IOIJIEKUT HAaJIO-
roO0JIOMKEHMIO, ecId ee cyMMma cocrasisier 6osee 10 muH py6. (B 2016 1. —
30 mutH pyo.).

[TpubBLIE KOHTPOIUPYEMOM WHOCTPAHHON KOMIIAHWH OCBOOOIKIAETCS OT
HAJIOr000JIOKEHISI, €CJIM B OTHOIIEHWH TAKON OPraHU3aI[UW BBIIIOJIHSIETCS
XOTsT OBI OJTHO W3 CJICIYIOIIUX YCJIOBHIA:

1) oHaA ABJISETCS HEKOMMEPUYECKON OpraHma3aliueil, KoTopas He pacIipe-
JleJIsIeT TOJIyYeHHYI0 IIPUOBLIb (JTI0X0/T) MEsKIy aKImoHepaMu (yIacTHUKAMH,
YUPEOUTEJIIMU) UJIN WHBIMH JIAIIAMI;

2) obpa3oBaHa B COOTBETCTBHUU C 3aKOHOIATEJILCTBOM I'OCy1apCTBA — YJIeHA
EBpasuiickoro saKOHOMHYECKOTO COM34a;

3) ITOCTOSTHHBIM MECTOHAXOKIEHUEM SIBJISETCS TOCYIapPCTBO (TepPUTOPHS),
C KOTOPBIM HMeeTCs MeskIyHapodHbill moroBop Poccuiickoit Memeparuu 1o
BOITPOCAaM HAJIOroo0JIoskeHusT (KpoMe TeX, KTO He obecredynBaeT oOMeHa WH-
dopmariueit), u ophpeKTHBHAS CTABKA HAJIONO00I0MEHUS JOX0A0B (IIPHOBLITH)
IJIS 9TOW WHOCTPAHHON OpraHMW3aIlUM COCTaBJIAET He MeHee 75 % cpenHen
CTaBKH II0 HAJIOTY Ha HPUOBLIb OPraHU3aIlnii;

4) sBiisgercs JU00 aKTUBHOM WHOCTPAHHOM KOMIIAHHWEH, JHU00 aKTHBHOM
HHOCTPAHHON XOJIIWHIOBOM KOMIIAHUEH, MO0 aKTUBHOM MHOCTPAHHON CyO-
XOJIJTMHTOBOM KOMITaHHUEH, JIJIT KOTOPBIX YCTAHOBJIEHBI OTPAHUYEHHUS 110 JI0JIe
HACCUBHBIX 10X010B (20 % my1s mepBBIX U 5 % JJIsT OCTAJIBHBIX).

IlaccuBHBIMU qOX0IaMU TPU3HAIOTCS:

— OIUBUJIEHHI, TTOJIYYeHHbIE MHOCTPAHHON KOMITaHUel;

— IIOXOMBI, TIOJIyYaeMble B pe3yJIbTaTe pacipeIeIeHus IIPUOBLIN NI UMY -
IIeCTBA OPTaHU3AIINI, WHBIX JIUI] WJIH UX 00bEeIUHEHU, B TOM YHCJIe IPU UX
JUKBUJAITNAY;

— IPOIIEHTHEIH JOXO0/I OT JOJTOBBIX 00513aTEJIHLCTB JIF0OOT0 BUIA;

— JIOXOIIBI OT HCIIOJIL30BAHUS IPAB HA 00BEKTHI HHTEJJIEKTYAJIBHOMN CO0-
CTBEHHOCTY,

— JIOXOMBI OT peaju3alluyl aKI|i (mosieit) u (MJIM) YCTYIIKH IIPAB B MHO-
CTPAHHON OPTAaHU3AIINH, He SBJISIONIENCS PUIUYECKHUM JIUIOM II0 HWHO-
CTPaHHOMY IIPaBY;

— IJOXOJIBI II0 OIIEPAIUSAM ¢ (DUHAHCOBBIMHU HHCTPYMEHTAMHU CPOYHBIX CIIe-
JIOK (TIPOM3BOAHBIMH (PUHAHCOBHIMY MHCTPYMEHTAMU);

— IOXOJBI OT peaIn3alluy HeIBUKUMOT0 UMYIIIECTBA;

“"ONUMAUSLOULOIOUDH UUTIDNMPULHOTU [AWEMHDXBYN "8030IDDAY Y

145



IIyGnuunbie huHAHCHI 1 HAJIOTOBOE IIPABO: €5KEeTrOJHUK

—
x ‘ 2016. Buinyck 6

— JIOXOJIBI OT CIaYX B apeH/ Iy HJIHM Cy0apeHIy UMYIIeCTBa;

— JIOXOABI OT peaym3aruu (B TOM YHCJIe IIOTAIIEHNS) MHBECTUIIMOHHBIX
[IaeB [AaeBbIX MHBECTUIIMOHHBIX (DOH/IOB;

— JIOXOIBI OT OKA3aHWSA KOHCYJbTAIIMOHHBIX, IOPHINYECKHAX, OyXrasrep-
CKUX, ayIUTOPCKUX, MHKUHUPUHIOBBIX, PEKJIAMHBIX, MAPKETUHIOBBIX YCJIYT,
yeaIyr o 0bpaboTke mHMOPMAIINH, a TAKIKe OT IIPOBEeJeHN HAYIHO-ICCIIEI0-
BATEJILCKUX U OIBITHO-KOHCTPYKTOPCKUX PadoT;

— JIOXOBI OT YCJIYT II0 IPESOCTABJIEHHIO IIEPCOHAIA;

— WHBIe aHAJIOTHYHEIE JI0XOJIBI;

5) siBJIsIeTcst OAHKOM MJIM CTPAXOBOM OpPraHU3alluell, U rocyIapCTBOM (Tep-
PUTOPHEN) ee ITOCTOSTHHOIO MECTOHAXOMKICHUS SIBJISETCS TOCydapcTBO (Tep-
puTopusi), ¢ KoropbiM y Poccuiickoit Memepariuy qeficTByeT MesK Iy HAPOTHBIN
JIOTOBOP II0 BOIIPOCAM HAJIOr000/I0MKeHIMs (KpoMe TeX, KTO He obecedrBaeT
obMeHa mH@OpMAIIHe);

6) SIBJISIETCSI OMUTEHTOM OOPAIIAIOIINXCSI OOJIUTAIINMI, MM OPTaHHU3alIlH-
e, yIIoJITHOMOYEHHOM Ha II0JIyYeHHe ITPOIEHTHBIX I0X0I0B, IIOIJIEKAIINX BbI-
mIaTe 0 o0paIIAIoIINMCI OOJIUTAIINSAM, HUJIM OPraHu3aIei, KOTOPOH OBLIIH
YCTYILJIEHBI IIpaBa W 00s3aHHOCTU II0 BBIIIYIMEHHBIM OOPAIIAIOIINMCI 00JIH-
rarusaM, SMATEHTOM KOTOPBIX SIBJISAETCS IPYras MHOCTPAHHAS OPTraHU3aIHsd.
IIpu oTOoM [mOJIsA yKA3AHHBIX JTOXOMOB JIOJIKHA COCTABJIATHL He MeHee 90 % B
CyMMe BCeX JI0XOJI0B TAKON OpraHu3allHT;

7) y4acTBYeT B IIPOEKTaX B COOTBETCTBUU C COTJIAIIIEHUSIMU O pasjiesie Ipo-
IYKIIUKA, WHBIMA aHAJOTMYHBIMHU COTJIAIIEHUSIMHU Ha YCJIOBHUAX pucka. Ilpm
9TOM J0JII YKA3aHHBIX JOXOJIOB JOJIPKHA COCTaBJIATH He MeHee 90 % B cymme
BCeX JI0XOJI0OB TAKOU OpraHU3aIlHNT;

8) ABJIsIETCA OIEePaTOPOM HOBOT'O MOPCKOI'0 MECTOPOKICHUS YIIEBOIOPOI-
HOT'O CHIPHSI WJIM HEIIOCPEICTBeHHBIM aKIIMOHEPOM (YYACTHHUKOM) OIlepaTopa
HOBOT'O MOPCKOI'0 MECTOPOIKIEHUA YTJIEBOIOPOIHOTO ChIPH.

HraopupoBasme caMOCTOSITEILHOI'O CTATYCA I0PHINIECKOro JIUIia (KopIiopa-
THUBHOTO 00pas3oBaHuA 0e3 craTyca IOPUIUYECKOro JIMIA) IIPHU OCYIIeCTBIICHII
HAJIONOBON KBAJIU(UKAITUA COOTBETCTBYIOIIUX KOPIIOPATHBHBIX OTHOIIEHUM
00yCJIOBJIEHO TE€M, UTO SKOHOMHYECKAS CTPYKTYPAa COOCTBEHHOCTH B OIIMCAHHBIX
BBIIIIE CJIyYAsX He COOTBETCTBYET €€ IPUIUIECKOMY 0(DOPMIICHUIO.

Ilo MHEHNIO HEKOTOPBIX YUYEHBIX IPOIILJIOro, IOPUINIECKOE JIUIIO SIBJISET-
¢ OpMOIN KOJIJIEKTHBHOrO 00JIaJaHUsl UMYIIECTBOM HJIHM KOJLJIEKTHBHBIM
umyItmecTBoM. CX0skero MHEHHUs HPUAEP:KUBAIOTCSI M COBPEMEHHEBIe yUYeHbIe,
CUUTAIOIIYE OPUINIECKOe JIUIIO [IEePCOHUPUITMPOBAHHBIM UMYIIIECTBOM, CIIE-
[IUAJIBHO IIPeIHAa3HaYeHHEBIM IS IPakIaHCKoro obopora’.

Co00TBETCTBEHHO, €CJIN IPUINIECKOe JIUII0 He BeIeT AaKTUBHOM IIPeIIIPH-
HUMAaTEJIbCKON JeATEILHOCTH, 4 HCIOJIb3yeTCa IJIs HAKOIICHUS MeHEeKHBIX
CPenCTB B O(PIIOPHON IOPUCIUKIIAN, TO OHO MOYKET OBITH KBAJHU(MHUIIMPOBAHO
He KaK CyOBbEeKT IPaBOOTHOIIEHH (HAJIOTOILIATENBIINK) U KaK €ro 00beKT,
T.e. UMYIIECTBEHHBIM KOMILIeKC. COOTBETCTBEHHO IIPUOBLIL KAK COCTABHAS

6 Cm.: Yuprun B. E. IOpunuueckoe smuiio mybsmuauoro mpasa. M. : Hopma, 2007.
C. 49-50, 51.
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YacTh UMYIIECTBEHHOTO KOMILJIEKCA ITOIJIEKUT HAJIOI000JIOMKEHU0 KaK IIPH-
OBLIB JINIIA, KOHTPOJHUPYIOIIEro JAHHOe UMYIIIECTBO.

Eite ogauM MexaHM3MOM HOeHTH(PHUKAIINN 00A3aHHOTO CyOhLeKTa B Ha-
JIOTOBOM 00s13aTeJILCTBE SIBJIAETCS KOHCOJHANPOBAHHAS T'PYIIIIA HAJIOIOILIA-
TeJbIuKoB. OHAKO B OTJIMYKE OT PACCMOTPEHHBIX BBIIIE CJIyd4aeB KOHCOJIU-
IUPOBAHHAS TPYIIIa HAJOTOILIATEJBIINKOB CO3TaHA WCKJIIOYUTEIbHO IJIS
IeJiel HaJIoroo0/JI0KeHNSI U He yYaCTBYeT B IpaskIaHCKOM 000poTe.

OT0 00yCJIOBJIEHO TEM, YTO HAJIOTOBBIE OTHOIIEHHS IIPOM3BOIHBI, KaK
IIPaBUJIO, OT TPAKIAHCKO-IIPABOBEIX U TE€M CAMBIM 3aUMCTBYIOT CYOBEKTHBILN
COCTAB JAHHBIX OTHOIIEHUH. XapakTep JAHHON CBSI3HW He IpeJrojaraer 00-
PaTHOTO BJIMSHUS HAJOTOBOTO IIpaBa Ha CyOBEeKTHBIN COCTAB ITpaBa rpaskIaH-
cxoro. Tem caMbIM IPOM3BOIHOE IIPABOBOE PEryJIMPOBAHME HE MOKET MEHSITH
WCXOTHBINA IIPABOBOM PEKHM, BKJIIOUAS CyOBEKTHBIN COCTAB PEryJINpPyeMBIX
OTHOIIIEHUM.

OIHAKO 3TO He 03HAYAET, YTO HAJIONOBOE IIPABO HE MOYKET YCTAHABIUBATD
0COOEHHOCTH HAJIOTOO0JIOKEHUS OTIEJIbHBIX YYACTHUKOB I'PAKIAHCKOT0 000-
pora. Baskueiimer 9KOHOMHUYECKON IIPEIIOCHLIKON 00beJUHEeHNS 0PUIIIec-
KUX JIUIL B KOHCOJIMAUPOBAHHYIO TPYIIITY HAJIOTOILIATE IBIIHKOB ABJISETCA UX
IPUHAIIEKHOCTD OJHOMY COOCTBEHHUKY, UTO JeJIaeT Je-l0pe CaMOCTOATEeIb-
HBIX CyOBEKTOB Je-PpaKTo, eCJIM He eIUHBIM, TO XOPOIIO CKOOPIUHUPOBAHHBIM
obpas3oBaHMEM.

Tem cambIM MOsIBJIEHVE B HAJIONOBOM IIPaBe KOHCOJHUINPOBAHHON I'PYII-
bl HAJIOTOILIATEJIBIINKOB IPEICTaABIAeT cO00I HAJIOTOBYI0 KBAJTHUQPUKAIIHIO
IPasKIaHCKO-IIPABOBEIX CTPYKTYPHO-X03IMCTBEHHBIX CBI3EH.

AJIBTepHATUBHBIMA IIPOSABJICHUSIMU TAKOM KBAJU(MPUKAIIUNA SIBJISIOTCS
TpaHcdepTHoe IeHOOOpa30BaHMEe W KOHCOJIMIMPOBAHHASA TPYIIIa HaJOro-
mwraTeabiuKkoB. KoHTPoJIb 3a TpaHChepTHBIM IIeHO00pa30BAHNEM SIBJISETCS
HPUHYIUTEILHONE (POPMOM TAKON KJIACCHPHUKAIINH, IIOCKOJIBKY HE 3aBUCUT OT
BOJIM CAMUX OPTAaHU3AIINH, a CO3/TaHue KOHCOJIUINPOBAHHOMN I'PYIIIbI HAJIOTO-
IJIATEJILIIUKOB — JOOPOBOJIBHOM. B m1000M cirydae B OCHOBE TaKOM KBAJIH(H-
KAl JIEKUT IPUHITUII IIPHUOPUTETA CYIIlecTBa HaJl (popMoil, BEIpAKATOIIHI-
¢ B TAHHOM CUTYAIIUMY B IIPU3HAHUY IIPUOPUTETA OTHOIIEHUN COOCTBEHHOCTH
HaI POpMAJILHBIM 000CO0IeHNEM MMYIIECTBA IIyTEeM CO3TaHUs I0PUINIECKO-
r0 JIUIIA.

Ilockonpky B pe3yJibTaTe HaAJIOTOBON KBAJIMQPUKAIIMHN He CO3TaI0TCSA HO-
BbI€ CBSI3H, A OIEHUBAIOTCS CYIIECTBYIOIINE, TO KOHCOJIMINPOBAHHAS TPYyIIIa
HAJIOTOILJIATEJIBIIIUKOB HE MOYKET CUHUTATHCI CAMOCTOATEIBHBIM CYyOHEKTOM
HAJIONOBOI0 00s13aTeJIbCTBA, a IIPEeICTaBJIAeT co00M opMy T00POBOJIHLHOIO
IPU3HAHUSA B3aMMO3aBUCUMOCTH (POPMAJIBHO CAMOCTOSATEIBHBIX OPUIUYEC-
KX JINII,

Kax mpepncrasiisiercsi, Bce OITMCAHHBIE B HACTOSIIEH CTATHE MEXaHU3MBI
HIeHTU(PUKAIINYA HAJIOTOILIATEJIBIIUKA ABJISIOTCA PA3HOBUIHOCTAME HAJIOTO-
BOI KBAJIM(PUKAIIIN T'PAKIAHCKO-IIPABOBEIX CBA3€H 1 OIepaIllii HaJI0TOILIA-
TeJIBIIUKOB, OPUEHTHPOBAHHLIX Ha YCTAHOBJIEHNE JIeMCTBUTEILHOTO 00bemMa
HMX HAJIOTOBBIX 00513aTEJILCTB.
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OCOBEHHOCTH IIOJIYVIEHNA HAJIOT'OBBIX NIPE®EPEHIUI
B POCCUUCKOUN ®OEJEPAITNN

PECULIARITIES OF TAX PREFERENCES OBTAINING PROCESS
IN THE RUSSIAN FEDERATION

M. IIpoxomun

KaHIUIAT I0PUIUIECKUX HAYK, JOIEHT KadeIphl IIPABOBOTO PETyIUPOBAHUS
9KOHOMUKHU U (DUHAHCOB

IO. 'opomx
KAHIUIAT OPUIAYECKUX HAYK

Hruemumym 2ocydapemeernmoti cayacov. u ynpasaernus Poccutickoil akademuu
HAPOOH020 X03ALCMEA U 20CY0aAPCMEEHHOT CJLYHCObL
npu Ilpesudernme Poccuiickoii @edepavuu

B cmamue ocsewaromes 8onpocvt nosyuenus 060CHO8AHHOU HAJI02080TL
86120001, HE0OX00UMOCTNU NPOSLEIICHUA HATI020NJIAMEJIbULUKOM (OOJIHCHOLL
OCMOMPUMENLHOCMU U OCIMOPOHCHOCMU» NPU 8blOOPE KOHMPAceHMQ, 6
UESIAX CHUNCEHUS HAJI0208bLX PUCKO8 U NOJIYUEHUS 3AKOHHbLIX HAJI020-
8vlx npegheperyull, AHAJUIUPYEINCS HAJI02080€ 3AKOH00AMEesbCneo,
MeHOeHL UL €20 PA3BUMUS, 4 MAaK#ce Cy0eOHAs NPAKMUKA 8 OAHHOLL

cghepe.

The article highlights the issues of obtaining justified tax benefit, the
necessity of providing “due diligence and caution” by taxpayer when
choosing a contractor, in order to reduce tax risks and obtain legal tax
preferences, analyzes tax laws, its changes and trends and the court
practice in this area.

IIpakTrKa HAJIOrOBOrO IIPABOIIPUMEHEHUSI BhIPAO0TaIa HEIOMMEHOBAH-
HBI B 3aKOHOIATEILCTBE (PEHOMEH «IIPOSIBJICHHE HAJIOrOILIATEIbITHKOM
JIOJIKHOM OCMOTPHUTEIBHOCTH M OCTOPOYKHOCTH IIPH BBHIOOpPE KOHTPATEHTAN.
[IpuMmeHeHmne maHHOTO IIPABOBOrO heHOMEHA HAalleJIeHO Ha MOJIyYeHUe HaJIo-
rOILIATEJIBIUKOM 3aKOHHBIX HAJIOTOBBIX IIpeepeHIinii, OTCeMBaHue Hem00-

148 POCOBECTHBIX HAJIOTOILIATE IBIIKOB, dopmMupoBaHUe 1eI0BOM KyJIBTYpPHI U
HAJIOTOBOM I'PaMOTHOCTH, 4 TAKJKe BBISBJICHNE IPOTUBOIPABHBIX HAJIOTOBBIX
cxXeM, HaIIpaBJIEHHBIX Ha 000TalleHne 3a cUeT OI0KeTHBIX CPEICTB.

Wrak, HeoOX0IMMO OTMETHTE, YTO CYIIECTBYIOIINHA IPUHIIKII CBOOOIBI 9KO-
HOMHWYECKOM JesSTeJbHOCTH BKJIIOYAET B ce0s IPHUHIIAI CBOOOIBI JOrOBOPa
(m. 1cr. 1 TK PO, cr. 421 T'K PO®), mpunIiinn nprodpeTeHus 1 0CyIIeCTBICHUS
TPasKIaHCKUX IPaB CyObeKTaMU IPaskIaHCKOT0 000poTa CBOeH BOJIEH U B CBO-
em uuTepece (1. 2 cr. 1 'K P®). Ognako maHHBIE IIPUHIALLL OTPAHNYNBAIOT-
¢ B HAJIOTOBOM IIPABOIPUMEHEHUN HeO0OX0JUMOCTHIO COOJIIOIeHUST KPUTEPU
«IOJIFKHON OCMOTPHUTEIBHOCTH M OCTOPOYKHOCTH IIPH BBIOOpE KOHTpPAreHTay, C

2016. Buinyck 6
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IIeJIBI0 IMOJYYEeHUsI CyOBbeKTaAMHU IIPeIIpUHUMATEIbCKON IesITeIbHOCTH 000-
CHOBAHHOM HAJIOr0BOI BEITOALI. 101 HaI0T0BOM BHITOI0M TOHUMAETCS YMEHb-
IIeHre pa3Mepa HaJOroBOM 00S3aHHOCTH BCJIEJACTBHE, B YACTHOCTH, YMEHb-
LIEHUS HAJIONOBOM 0a3bl, II0JIyYe s HAJOI0OBOI'0 BhIUETa, HAJIONOBOM JIBIOTHI,
IprMeHeHus 00Jiee HU3KOM HAJIONOBOM CTABKH, a TAK:Ke II0JIyYeHHe IIpaBa Ha
BO3BpAaT (3aueT) MM BO3MeIlleHHe HaJiora u3 omosxera’.

Hamorosasa Beiroma mosxer OBITH HIPHM3HAHA HEOOOCHOBAHHOM, €CJIM Ha-
JIOTOBBIM OpTraHOM OyaeT [IOKa3aHO, YTO «HAJIOTOILIATEJIBIIUK JeHCTBOBAJI
0e3 TOJIKHOM OCMOTPUTEIEHOCTH M OCTOPOKHOCTH ¥ €My JOJISKHO OBLJIO OBITh
M3BECTHO 0 HAPYIIEHMAX, JOIIYINEHHBIX KOHTPATEHTOM, B YACTHOCTH, B CHJLY
OTHOIIIEHWH B3aMMO3aBHCHMOCTH MJIN A(pPUIMPOBAHHOCTH HAJIOTOILIATENIh-
muKa ¢ kouTpareHToM»?. CrenoBaTesibHO, HAJIOIOIJIATEJIBIIUK JTOJKEH IIPU
BBEIOOpE KOHTPATeHTOB JeMCTBOBATD C «IOJIKHON OCMOTPHATEILHOCTLIO M OCTO-
POSKHOCTBIO», MHAUE IIPETEeHI0BATh Ha MOJIyYeHIe HAJIOTOBOM BBITOABI OH He
CMOZKET.

Ha macrosmmmii MOMEHT POCCHICKOE 3aKOHOIATEILCTBO HE COMEPIKHUT Jie-
raJIbHOTO OIIpedesIeHNs TePMUHA «IO0JIKHAS OCMOTPUTEJIHEHOCTh M OCTOPOIK-
HocTe». OMHAKO HpaKTHKA BRIpaboTajia OCHOBHLIE KPUTEPHUM NAHHOIO IIpa-
BOBOTO (peHOMEHA. B ¢BsI3M ¢ oTMM MOKHO IaTh CJIeAyIoIlee OIIpeesieHune
«ITOJIKHOM OCMOTPUTEJIBHOCTA M OCTOPOYKHOCTIY. 9TO MAKCHMAJbLHOE COBEp-
IIeHNe BCeX IPUANYECKUX U (PAKTHUECKUX NeMCTBUH II0 IIPOBEPKE CBOET0 0Y-
IYIIero KOHTPAreHTa Ha IIPeaMeT ero J0OPOCOBECTHOCTH, C IEJIbI0 IOy YeHH s
cyObexTaMu IIpaBa 000CHOBAHHOM HAJIONOBOIM BBITOIBI 1 M30eskaHmus Hebsa-
TOIPHUATHBIX HAJIOTOBBIX Iocaencrsuii. Kax mpasuiio, HebIaronmpusaTHBIE HA-
JIOTOBBIE TIOCJIEACTBUS BRIpaskaioTca B oTkade B BoaMmemenun HJIC, orkase B
Beruerax 1mo HJIC, B yuere pacxomoB o HasIory Ha IpUObLIb, B JOHAYNCICHIH
HAJIOTOB, B3BICKAHUU IITPAdOB U ITEHH 1 T.II.

Tarsxe ciemyer oOpaTuTh BHUMaHMe HA TOT PAKT, 4TO JerryratoM l'ocy-
mapcrBeHHo# Jymbr Aunpeem MakapoBbIM BHECEH 3aKOHOIIPOEKT, 3aKper-
JISIOIIINM OCHOBHBIE KPUTEPUHU IMPOSBICHUA HAJIOTOILIATEIBITNKOM JOJIKHOMN
OCMOTPUTEJILHOCTH M OCTOPOYKHOCTH IIpU BbIOOpe KoHTparenTa. Kak ykasamo
B JaHHOM JOKYMEHTE, «B CJIydyae yCTAHOBJIEHUS B X0JI€ HAJIONOBLIX IIPOBEPOK
darTa HeMCIOJHEHNSI KOHTPATEHTOM CBOMX 0043aTeJIBCTB II0 CHeJIKe, HAJIO-
TOBBIM OPTraHOM MOKET OBITH OTKA3aHO HAJOTOILIATEJILIIUKY B IIPU3HAHUIN
pPacxogoB W B IIPHUMEHEHHN HAJOIOBBIX BBIUETOB II0 CIOEJIKEe, 3aKJII0UEHHOMN
¢ KOHTPATeHTOM, B OTHOIIEHHM KOTOPOr0 HAJIOTOILIATEJIBIIHUK C YIeTOM yC-
JIOBUHY BeIOeHUWS NPeIIpUHUMATEIbCKOU IeATeJIbHOCTH, OIIeHKHU IeJIOBOM
pelyranuy KOHTpareHTa Mor o0JiagaTh MH@OPMAIlMel 0 HeBO3MOMKHOCTH
WICIIOJIHEHHUS MM CBOMX 00S3aTEeJILCTB B CHJIY OTCYTCTBHS y KOHTpPAreHTa He-
00XOIMMBIX YCJIOBUM JJIA MCIIOJIHEHHUS MM 0043aTeJILCTB II0 CHEJIKe, B TOM
JrciIe HeoOXOIMMBIX PecypcoB (IIPOM3BOACTBEHHBIX MOIIMHOCTEH, TeXHOJIOTH-

1 O6 omeHKe apOUTPAKHBIMH CyJaMH OOOCHOBAHHOCTH IIOJIyUEHHsS HAJIOTOILIA-
TEJIBIIAKOM HaJIOTOBOM BEITOIEL : IocTaHoBieHne [lnenyma Boicimero ApGurpaskaoro
Cyna PO ot 12 oxrsa6pst 2006 . No 53.

2 Tam xe.

dodu xI980IOUDH BUHERALIOU MIDOHHEQOD() ‘modo| "Of ‘Humodod|| ‘W

“yunHede
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YeCKOro 000pyIoBaHUS, IIepcoHasa) U (MJIM) OIBITA B COOTBETCTBYIOIIEH cde-
pe IesITeIbHOCTIDS,

Heobxommmo oTMeTuTh, 94TO CcymeOHAs MpaKTUKa B cdepe IIPOsBICHUS
HAJIOIOILIATEJIBIIUKOM «IOJISKHOM OCMOTPUTEIBHOCTH W OCTOPOYKHOCTH IIPH
BBIOOpPE KOHTpAreHTa» JaJIeK0 He OJHOPOIJHA, B TOM YHCJIE B CBS3U C TEM, UYTO
JAaHHBIA KPUTEPUH SIBJISETCSI OLIEHOYHBIM M YCTAHABINBAETCS UCXOd U3 PaK-
THUYECKUX 00CTOATENIBCTB 110 Jgeiry. Hampumep, cienyiorire cyaeOHbIE Ipelie-
JIEHTHI JeMOHCTPUPYIOT JAHHBIN TE3UC.

1. B xome mommucasus JOrOBOPOB U IIEPBUYHBIX JOKYMEHTOB HAJIOTOILIA-
TeJIBIIUEK JIOJIPKEH He TOJBKO IIPOBEPUTH IIPABOCIOCOOHOCTH OOINECTBA, HO U
yOeIUTHCS B JIMYHOCTH U COOTBETCTBYIOIIMX ITOJTHOMOYUSX JIMII, IIOIIHACHIBA-
omux ganHbie qoxymMeHThl (mocranoBiaerne ®AC BCO ot 28 cerrsiopss 2010 r.
No A33-399/2010).

2. Bromxer He MoOMKeT IIpeTeplieBaTh HEOJIATOIPUATHBIE IIOCJIEICTBIUS
BCJIEJICTBYE HEIPOSIBJIEHUS HAJOTOILIATEIbIIUKOM JOJIKHOM OCMOTPHUTEJIb-
HocTH IIpu BBIOOpe koHTparenTa (rmocranosienne MAC I1IO or 20 asrycra
2010 r. Ne A06-7590/2009).

3. JlokymeHTBI, IpelcTaBJIeHHBIE OT MMEHHU OOIIEeCTBA, HeIOCTOBEPHBI,
TaK KaK KOHTPAreHT PeaJIbHOM JesATeIbHOCTH He BeJeT, MMeeT BCe IPU3HAKU
dupmer-onuogHeBKU. ['eHepaIbHEIN TupPeKTOp (0H K€ YIpeauTesIb) OTPUILAT
KaKoe-JIn00 CBOe yJ4acTHe B CO3TaHUHU X03AMCTBEHHOTO0 00IIIeCTBA 1 B IIOJIIIHCA-
HuY PUHAHCOBO-X03SIMCTBEHHBIX IOKYMEHTOB OT ero umenu. Cyr ykasaJsi, 4To
Ipu BEIOOpE KOHTpAareHTa HeoOX0qUMO IIPOBEPUTD €r0 IeJIOBYI0 PEIyTAIIMIO0 1
ILJIATEKEeCIIOCOOHOCTh, YYECTh PUCK HEHCIIOJHEHUS 00s3aTeJIbCTB, HAJIUYIKNe
obecIieueHnsT UX UCIIOJIHEHMs, 4 TAKKe [IPOBEPUTh HAJIMYKUE Y JeJI0BOr0 IIapT-
Hepa HeoOX0oauMbBIX pecypcoB. CoOTBETCTBEHHO, O0IIECTBY OBLIO OTKA3aHO B
ydere pacxoJi0B, YMEHBIIAKIINX HAJOIOBYI 0a3y 10 HAJIOTY Ha HPUOBLLIb, 1
B IoJiyueHur HaJoroBbix BerueToB o HI[C, Tak Kak 0HO He IPOSBHUIIO JOJIMK-
HOM OCMOTPHUTEJILHOCTH IIPH YCTAHOBJIEHUN XO3SIMCTBEHHBIX CBA3eM (oIrpese-
nerne BAC P® or 19 ampessa 2010 r. Ne BAC-3940/10).

OnxHaro, Kak oTMeuaercs B ompenesiennn Houcruryrmormnoro Cyma or
16 oxTsaopsa 2003 r. Ne 329-0, «HaIOrOILIATEIBIINK HEe HECEeT OTBETCTBEHHO-
CTU 3a JIeWCTBUA BCeX OPraHU3AIINl, YIACTBYIOIIUX B MHOTOCTQIUITHOM IIPO-
mecce yILIaThl M IIEPEeYHNCIeHns HAJIOrOB B Onmke™*. JlamHoe ompemesernue
KC PO koppecrorgupyer 1. 10 mocranosienus [Inemyma BAC or 12 oxrssops
2006 r. No 53, T.e. mase ecn B X01e BeJeHUS XO3AMCTBEHHON IeaTeJILHOCTHA
HAJIOTOILJIATEJIBIMUE 3aKJII0UYaeT CIEJIKHA C HeJ0o0POCOBECTHBIMH KOHTPATeH-
Tamu (B TOM 4Yucjie ¢ pUPMaMU-OJHOHEBKAMHE), HO IIPU 9TOM OH IIPOSIBYJI
JIOJIPKHYI0 OCMOTPUTEJIFHOCTh U OCTOPOJKHOCTDH IIPU BBIOOpE JIEJIOBOTO ITapT-
Hepa M «eMy He JIOJIZKHO OBLIO OBITh M3BECTHO O HAPYIIEHUAX, JOIIYINEeHHBIX

3 TIpoerr demepasibHOro 3axona No 529775-6 «O BHeceHUM M3MEHEHHS B YACThb
nepByo HasoroBoro xomekca Poccuiickoit Meneparum. Jloctym u3 crpas.-1ipaBoOBO
cucrems! «KoucyapramTtlloco.

4 Ompegenenne Koucruryrmonnoro Cyma P® or 16 oxrabdps 2003 r. No 329-0.
JlocTyn u3 cipas.-tipaBoBoit cuctemsel «Komcympramtllmroc».
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ero KoHTpareHToM»® (T.e. 0OTCYTCTBYET YMBICEJI JI00 CrOBOP MEKIy OpraHmnaa-
IASMH), TO B 9TOM CJIydyae JOOPOCOBECTHHIM HAJIOTOILIATEBIINEK He TOJIMKEeH
HECTU OTBETCTBEHHOCTU W IIPETEePIIeBATH HeOJIATOIPUATHBIE IIOCIEICTBUS 3a
IeMCTBHS CBOMX HeJ00POCOBECTHRIX KOHTPATEHTOB, YTO 1 MOATBEPIKIAET CJIO-
SKUBINASCS apOUTpasKHast IPAKTUKA.

1. Cyn mpusHAaJI MO3UIUI0 HAJIOTOBOTO OpraHa O HEeHPOSBJICHWU HAJIOrO-
ILJTATEJIBIIUKOM TOJIKHOM OCMOTPUTEJIFHOCTH HempasomepHoil. Hasoroma-
TEJIBIUKOM OBLIN IIPEICTABJIEHBI BCE HEOOXOIMMEIE IOKYMEHTBI, IIOITBEPsKIa-
IOIIIFEe COBEPIIIeHNE X03SIUCTBEHHBIX OIePAIMI: TOTOBOP IIOCTABKY, TOBAPHEIE
HaKJIagHBIE, cueTa-gakTypsl. OpraHusanua-KOHTPAreHT 3aperucTprupoBaHa
B EI'PIOJI B ycramoBnenHoM 3axoHoM mopsanxe. MarThl HeIlpeacTaBIeHU
HAJIOTOBOM M OyXTraJITEPCKON OTYETHOCTH, HellePeUYrCIeHNUs HAJIONOB B OM0JI-
JKET KOHTPAreHTOM He MOTYT CJIYYKHTH IIPU3HAKOM HeI00pPOCOBECTHOCTH Ha-
JIOTOILJIATEJIBIIUKA W IIOATBEPIKIATD II0JIyYeHne UM He0OOCHOBAHHOM HaJIOro-
Boi1 Berroanl. Corsacuo onpenenenno KC PO or 16 oxraopsa 2003 r. Ne 329-O
HAJIOTOILIATEJIBIIUK He HeceT OTBEeTCTBEHHOCTH 3a jJeiicTBusa (OesmeiicTBue)
TPETbUX JIMIL [0 BBIIOJHEHUIO BO3JIOMKEHHBIX Ha HUX 00sI3aHHOCTel (Irmocra-
soBsierre ®AC 11O or 17 oxTsaopa 2012 r. o mesry Ne A62-291/2012).

2. IIpu yciioBuu ecin MHCIEKITUEH OyIeT JOKa3aHo, YTO HaJIOrOILIATEe  h-
UK JIeMCTBOBAJ 0e3 JOJIKHOM OCMOTPHUTEIBHOCTH, 3HAJI O IIOIJIOMKHOCTH
MPeJCTABJIEHHBIX JOKYMEHTOB M O TOM, YTO KOHTPATEeHT SIBJISIETCS (DHUPMOI-
OJTHOTHEBKOM, B mpuMeHeHnn HaJioroporo Berdera 1mo HJIC, a takxe B mpu-
3HAHWK PAcXOJ0B II0 HAJIOTY HA IMPHUOBLIbL MOKET OBITH OTKA3aHO (II0CTAHOB-
neuane BAC PO or 25 mas 2010 r. Ne 15658/09).

3. HausoromnaresbmukoM I10JIydeHBl OT KOHTPATEHTA YYpeIuTeIbHbIE
W PEerucTpanroHHbIE JTOKYMEHTBI, a TaKyKe JOKYMEHTHI, ITOATBEPIKIAIOIIIE
MIOJIHOMOYHS TeHepaJsibHoro aupexropa. Cymom chesiad BBIBOJ O TOM, YTO Op-
raHu3ale IMPosBJIEHBI JOJIKHBIE OCMOTPUTEIEHOCTh M OCTOPOYKHOCTD IIPH
BelleHNHM (PUHAHCOBO-X03gMCTBeHHOM nesaresbHocTH (mocramoBiaenne DOAC
BCO or 25 gerxabpst 2008 r. No A33-2943/08-D02-6659/08, A33-2943/08-D02-
6656/08).

4. Nucnexiyeii He ObLIN IPeICTABJIEHEI JOKA3aTeJIbCTBA, CBU/IETEILCTBY -
OIIIFEe O HEeIIPOSBJIECHUH OOIIECTBOM JOJIMKHOM OCMOTPUTEIBHOCTH IO COBEp-
IIIeHHEBIM omeparmaM. B xome saxmouenus morosopos O0ImecTBo ucTpeboBaio
y U1I Heobxomumble JOKYMEHTHI, IIOATBEPKIAIOIINE €0 IIPaBOBOH cTaTyc (OII-
penesierre Bricirero Apourpaskaoro Cymga PO ot 30 Hosz6pss 2009 r. Ne BAC-
14953/09).

5. Takme 00CTOATEJILCTBA, KAK HEHAXOMKIEHNE KOHTPATEHTOB 110 MX IOPH-
IUYECKUM ajpecaM, a TaKKe HeyIlaTa UMH HAJIOTOB, HE MOIYT CJIY:KUTh
JOCTATOYHBIM OCHOBAHMEM JJIs IIPU3HAHHUS HAJOTOIIATENbIIUKA HeI00-
POCOBECTHBIM W HE IIPOSBHUBIIUM IOJIKHOM OCMOTPUTEJIBHOCTH IIPHU BBIOOpE
rourparenra (orrpemaesnerare BAC PO or 18 anpens 2008 r. Ne 5513/08).

5 [Iyuxt 10 ITocramosmenus ot 12 okrsaops 2006 r. Ne 53 «O6 orteHke apOUTpasKHbI-
MH CygaMu 000CHOBAHHOCTH II0JIyYeHN HAJIOTOILIATE IbIIMKOM HAJIOMOBOMN BHIrOABD //
Becrauk Bricirero Apourpaskuoro Cyma Poccutickoit @eneparmu. 2006. Ne 12. C. 36.
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Wrak, ¢ 1espl0 IOJIyYEeHUS HAJIOTOBBIX IIped)epeHIlni, MUHUMU3AIIHNN
PHUCKOB BeJIeHUS (PHMHAHCOBO-XO3SMCTBEHHON IeATEJBHOCTH U COOJIIOIeHU
HAJIOTOBOI'0 3aKOHOIATE/ILCTBA CyObeKTaM IIpe IIpUHIMATEIbCKON JIesaTe b
HOCTH HEOOXOIMMO IIPOSBJISATE TOJIZKHBIE OCMOTPHUTEILHOCTD U OCTOPOKHOCTD
IPH YCTAHOBJIEHUN CBOMX JIe0BBIX cBsaseil. Muudgun PO u ®HC PO orme-
trn (trmebMo Muaduna Poccun ot 29 Hosi6pss 2013 r. Ne 03-02-07/1/51753,
21 mross 2010 1. No 03-03-06/1/477, 10 ampens 2009 r. No 03-02-07/1-177,
13 mekabps 2011 r. No 03-02-07/1-430, mucemo @HC P® or 11 despans
2010 r. No 3-7-07/84, mncemo @DHC PO or 23 ausapsa 2013 1. No AC-4-2/710@),
YTO MPOSABJICHUE JOJIKHBIX OCMOTPHUTEIBHOCTH M OCTOPOYKHOCTH HAJIOTOILIA-
TEJIbIIUKA MOYKET OBITH IIOATBEPIKICHO MepaMH, HPUHUMAEMBIMU UM JJIS
IIPOBEPKHU CBOET'0 KOHTPATreHTA.

JlamHbBIe MEpBI UCXO/IST U3 CYIIECTBYIOIIEH TeJI0OBOM IIPAKTUKHY, BBIIIEYKA-
3aHHBIX IIMCEM OPTAaHOB HCIIOJTHUTEIHHOM BJIACTH W CJIOKUBIIENCS CyIe0HON
MPAKTUKH MOTYT BKJIIOYATDH B Ce0sI BHIITOJIHEHUE CJIAYIONINUX JeACTBUM.

1. Banpoc dokymeHmos y nomeHyUaIbH020 KORMPA2eHMA.

3arpoc KoIuu CBUIETEIbCTBA O IIOCTAHOBKE HA yUeT B HAJIOTOBOM Oprame,
CBHUJIETEJIbCTBA O T'OCYJAPCTBEHHON PETrHCTPAIlNK, JOBEPEHHOCTH Ha IIpe.-
CTABUTEJIST; JOKYMEHTOB, MOATBEPIKIAMOIINX IIOJIHOMOYUS PYKOBOIUTEJIS,
pelleHre 0 HAasHAYEHUN IMeHepasJbHOI0 IHPEKTOpa, HPUKA3 O HA3HAUYEHUH
IJIABHOTO OyXxraJjrepa, JOKYMEHT, YIO0CTOBEPSIOIINY JIMYHOCTD (DU3UIECKOI0
JIAITA — TeHEePaJIbHOTO JUPEKTOPa, IPeICTaABUTE/IsI KOHTPATeHTa, a TAKKe HH-
hopmarmio o TOM, IPUBJIEKAJICS JIK PYKOBOIUTE/Ib KOHTPATEHTA K HAJIOTOBOM
WJIN aIMHUHACTPATUBHOM OTBETCTBEHHOCTH; OAHKOBCKME PEKBU3UTHI, MHQOP-
MAaIuio 0 PaKTHIECKOM aJpece IOPUIUIECKOr0 JIUIA, €CJIU OH OTJIMYAETCS OT
IOPUIMYECKOTO aJpeca; CIPaBKU 00 OTCYTCTBUH 3aI0JIK€HHOCTH 10 HAJIOTAM,
a KpoMe TOTO0, JIMIIEH3WH, [IPUKA3bl, CEPTU(UKATEI, CBUIETEILCTBA, HHAOP-
MAIIWIO 0 HAJIMYHWHY IIPOU3BOCTBEHHBIX M TOPTOBBIX ILIomameis. Taksxe mpe-
CTABJISAETCA BO3MOYKHBIM 3aIlPOCHUTH Y CBOEr0 KOHTPAreHTa OyXrajITepCKyIo
ordeTHOCTh. OHAKO HEOOX0IMMO 00paTUTh BHUMAHNE HA TO, YTO CYIIECTBY-
€T BO3MOYKHOCTD IIOJIYYEHUST OYXIraJITepCKOM OTYETHOCTH B OPraHax CTATHCTH-
K", corsracHo mpukady Poccrara or 20 mas 2013 r. Ne 183 «O06 yrBep:xaeHUMT
AnvuHucTpaTuBHOrO persiamenTa mpegocrasieHus OenepalibHON CIIy:00M
rOCyJapCTBEHHOM CTATHUCTHKM TocyIapcTBeHHOM ycayru “ObecriedeHue 3a-
MHTEPECOBAHHBIX II0JIb30BATEJIEH MAHHBIMH Oyxraarepckoil (pHuHaAHCOBOIL)
OTYETHOCTH OPUIUYECKUX JIUII, OCYIIECTBJISIOIINX CBOKI IeATeJIbHOCTH Ha
teppuropun Poccuiickoit Megepanmm™. CiemoBaTelbHO, B CIydae OTKa3a
KOHTPATeHTA OT IIPEICTABJIEHNS OyXraJITEPCKON OTUYETHOCTH BO3MOYKHO HA-
[paBJIeHHE 3aIIpoca Ha ee MOJIyYeHHEe B OPraHbl CTATUCTUKH.

2. IIposepra paxma samnecerus ceedeHull o kKonmpazenme 8 Eournwiii eo-
cyoapcmeermbill peecmp opuduueckux aul, (3anpoc evinucku u3 EI'PKOJI).

Jlamuas BRIIKCKA [OJIKHA OBITH AKTYaJbHON. 3aKOHOLATEJILCTBOM He
YCTAHOBJIEH «CPOK IEMCTBHS BBIIKCKH, OJHAKO MCXOIS U3 CYIIECTBYIOIIUX
00BIUaEB [EeJIOBOTO 000POTAa ee «CPOK» COCTABJISIeT He 0oJiee OSHOT0 MeCSIia C
MOMEHTA BBIAAYN HAJIOTOBBIM OPraHOM. OTOT JOKYMEHT IIOATBEPIKIaeT (PaKT
CYIIeCTBOBAHUS KOHTpareHTa. HaoromimaTe bk, 3aKII0YAIONIAN JOTOBOD
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C KOHTPAreHTOM, CBeleHus 0 KoropoM orcyrcrBoBasim B EI'PIOJI, pu Beme-
HUY XO3SIHUCTBEHHOM NeATEIBHOCTH C TAKUM JIeJIOBBIM HAPTHEPOM IIOJIydaeT
Heo00CHOBaHHY HaJoroBym Beirony (oupenesiernue BAC PO or 21 despans
2011 r. No BAC-17648/10).

B 10 xe BpeMsa He0OX0IMMO IIOMHHUTH TOT (PAKT, UTO HAJIMYKNE BBHIIIHUCKN
u3 EI'PIOJI B oTHOIIeHNM Kakoro-anb0 KOHTPAreHTa IIOATBEPIKIAeT TOJIbKO
daxT ero rocymapcTBeHHOM PErvCTPAIINY B YCTAHOBJIEHHOM IIOPSIIKE 1 HE MO-
JKeT aBTOMATUYECKH SIBJISTHCS JTOCTATOYHBIM MJIH €TUHCTBEHHBIM II0ITBEPIK-
JIeHUeM JTOJIKHOM OCMOTPUTEJIBHOCTH UM OCTOPOYKHOCTH HAJIOTOILIATE/IbIIUKA
pu BeIOOpe KOHTpareHTar®,

3. Ucnonwvaosarnue opuluaibHblx UCMOYHUKOS UHPDOPMAUUL, XAPAKMe-
PUBYIOULUX 0esmeJIbHOCMb KOHMPA2EHA, G MAakKice 3anpocv. HAJI020NJIA-
menbuLuUKa 8 HAJ10208ble OP2AHDL.

Hampumep, opurnmanesasii caiir ®HC PO — www.nalog.ru, cepsuc «IIpo-
Bepb ce0sT ¥ KOHTPAreHTa», KOTOPHIH IIPeJ0CTaBIgeT HH(POPMAITHIO 0 (hrpMax-
OTHOJHEBKAX, 4 TaKsKe OPraHM3allMdX, B COCTaB HCIIOJIHHUTEIbHBIX OPraHOB
KOTOPBIX BXOIAT QUCKBaJIMUIImpoBauHbie juita. [locpemncrsom mauHOrO cep-
BHCA TAK/Ke MOKHO Y3HATH O PETHCTPAIINU 000 KOMIIaHUHU Oe3 HaIpaBJie-
Husg 3anpoca Ha Beimucky u3 EI'PIOJI (ommako Bece ke pexoMeHyeTcs 1esiaTh
BBIINIIEYIIOMSHYTHIHM 3aIIPOC Ha BBIMIUCKY, TAK KaK MHQOPMAIIH, IIPEJOCTaBIIA-
eMasi HaJIOTOBBIMHU OPraHaMMU II0 3aIIPOCy HaJIOTOILIATE/IBIUKA, HOCUT, KaK
mpaBuIo, OoJiee pa3BepHYTHIHN xapakrep). [Ipencrasiienue nuadopmalmu ocy-
IIEeCTBJISIETCS Ha OcCHOBaHUM mocraHoBiieHus [Ipasurenscrea PO ot 19 mioHs
2002 r. No 438 «O EmmbHoM rocymapcTBEHHOM peecTpe IPUIUYECKUX JIHI,
nocraHosiieHus Ilpasurenscrsa PO or 26 despass 2004 r. No 110 «O cosep-
IIeHCTBOBAHUU IIPOIleAyP TOCYJAPCTBEHHON PETUCTPAIIMM U IIOCTAHOBKU Ha
yYeT PUIANYECKUX JIUI 1 WHINBUIYAJIbHBIX IIpeIIIpUHAMATEIe», a TaKKe
Anvmuancrparusaoro persiamenta @HC PO mo npemgocrasiieHmo rocygaper-
BEHHOM YCJIYTH 10 OecIIaTHOMY MH(OPMHUPOBAHMIO HAJIOIOILIATEJILIIUKOB,
yTBep:kaernHoro npurkasom Muudwuua PO ot 2 uioss 2012 r. No 99,

Kpome Toro, B cBomx mpurasax m nucbMax (mpuras ®HC Poccum ot
30 masz 2007 r. Noe MM-3-06/333@, mucemo ®HC ot 17 oxrsaops 2012 r.
No AC-4-2/17710, mucemo @HC ot 11 deBpassa 2010 r. Ne 3-7-07/84) Deme-
panpHag Hasorosas cayxba Poccuiickoit Memepammy HACTOATEIHLHO PEKO-
MEeHIyeT BCEeM HaJIOTOILIATeJbIIUKAM IIPOBEPATH CBOET0 KOHTpAreHTa II0
O0IIeTOCTYITHBIM KPUTEPUSIM CAMOCTOSITEIFHOM OIeHKN PUCKOB, pa3padboTaH-
HBIX HAJIOTOBOM CJIY:K00M, U IIpeskIe BCETo 0 KPUTEPUI0 «BeeHme PUHAHCO-
BO-XO03SMCTBEHHOI IesATeJIbHOCTH C BHICOKMM HAJIOTOBHIM puckom». MHboOp-
MAallEsl 0 3TOMY KPUTEPHIO pasMeleHa Ha odurnaabHoM caitte OHC PO.
Pexomengyerca ycraHOBUTE HaJIMume IIPOM3BOLACTBEHHBIX U (MJIM) TOPrOBBIX
IJIOIIA e KOHTPATreHTa, JOKYMEHTAJIBHO IIOATBEPIUTH II0JTHOMOYMS PYKOBO-

6 O paccMoTpeHHM 00OpAIEHHs IO BOIPOCY PA3BICHEHUS MPUHATUAS Mep JTOJIK-
HOM OCMOTPHUTEJILHOCTH IIPX BBIOOpE KoHTpareHTa : mrcbmo DemepaibHON HAJIOTOBOMN
ciryskOb1 or 16 maprta 2015 r. No EJI-4-2/4124. JlocTtym u3 cipas.-IIpaBOBOM CHCTEMBI
«Koncynpramrllmroc».
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IIUTEJIs, IPEICTABUTEIS KOHTPAreHTa, OIEHUTh BO3MOYKHOCTh PEaJIbHOI'O BhI-
MOJIHEHUSI KOHTPAreHTOM YCJIOBHI IOT0BOPA, IIPU 9TOM YYUTHIBAS BPEMsI, He-
00X0IMMO€E Ha IOCTABKY WJIM IIPOM3BOICTBO TOBAPA, BHIIIOJIHEHUE PA0OT MK
orasanwme ycayr u T.1. Kax ykaseisaer @HC P®, BriO0op HeOIaroHamexHOTro
mapTHepa SIBJISETCS eCTeCTBeHHBIM PUCKOM, BOSHUKAIOIIUM B XOI€ BEIeHU
HpPeaIpUHUMATEIbCKON IesITeIbHOCTH, 34 KOTOPHIM HAJIOTOBBIE OPTaHBI HE
HEeCYT OTBETCTBEHHOCTH B CJIyYae HACTYILJICHUS JIJIs HAJIOTOILIATE IbIINKA He-
0JIAarOIPUATHBIX HAJIOTOBBIX IIOCJIEICTBUM'.

Taxsxe HEOOXOAMMO OTMETHUTD, UTO B CBSA3H C IIOSBJIEHHEM II0OCTAHOBJICHUS
IIimeryma BAC or 30 mrosrsa 2013 r. No 62 «O HEKOTOPBIX BOIIPOCAX BO3MeEIIIE-
HUS YOBITKOB JIMIIAMHU, BXOJSIIIUMH B COCTAB OPTaHOB IOPUIHUYECKOrO JIUIIA»
MOSIBIMJIACH BO3MOSKHOCTH B3BICKAHUS YOBITKOB, ITOHECEHHBIX HOPUINIECKIM
JIUIIOM B pe3yJIbTaTe IIPUBJIEYEHUS ero K HAJIOTOBOM OTBETCTBEHHOCTH, 00Y-
CJIOBJIEHHOM HeI00pOCOBECTHBIMU AEHMCTBUSIMUA T'€HEePaJIbHOr0 IHUPEKTOPA.
Hampumep, B m1ocTaHOBJIEHUH yKA3AHO, YTO B CJIydasX HEI0OPOCOBECTHOIO U
HEpas3yMHOI'0 OCYIIECTBJIEHUS UM CBOUX O0SI3AHHOCTEH II0 BEIOOPY W KOHTPO-
JII0 KOHTPATeHTOB II0 TPaKIAHCKO-IIPABOBEIM JIOTOBOPAM JHUPEKTOP OTBEYAET
mepes OPUANIYECKAM JIAIIOM 34 IPUYNHEHHbIE B Pe3yJIbTaTe 9TOr0 YOBITKH,
HEeJI00POCOBECTHOCTD €TI0 IeHMCTBUM CUUTAETCS JOKA3aHHOM MPU 3aKJIIUYCHIN
M J0rosopa ¢ pupMoii-omHogHeBKoM®. B Hacrosimee BpeMs crasa dopmu-
POBaThCA CyIeOHAas IIPAKTHKA II0 IPHMMEHEHHUIO JAHHON IPABOBOM ITO3UIIUMN.
Bor mHekoropsie mpumepsI.

1. Cyx B cBOeM pellleHur yKa3aJl, YTO B X0/Ie IIPOBeIeHUs BRIe3THOM HAJIO-
TOBOM IPOBEPKU OBLIT YCTAHOBJIEH (DAKT HEIIPOSBJICHUS NeHEePAIbHBIM JTUPEK-
TOPOM JOJIFKHOM OCMOTPUTEIBHOCTH, BBHIY TOTO UTO ClIeJIKA ObLIa 3aKJII0UYeHa
UM ¢ pupMo-oagHOgHeBKOM. O0IIecTBO 00paTHIIOCh B CYJI C MCKOM O B3BICKA-
HUU ¢ OBIBIIIET0 T€HEepaJIbHOr0 JupeKkTopa yObITKOB. Cya yIOBJIETBOPUII HCK
o0ItecTBa, TaK KaK MeHepPaJIbHBIN JUPEKTOP IIPU 3aKJIIOUEHUHW I0roBOpa He
IPOBEPUJI JTEJIOBYIO PEIlyTallhi0 KOHTPAreHTa W TeM CAMBIM He BBIITOJIHII
TPeOdyeMOoro YpOBHS padyMHOIN 3a00TJIMBOCTH IIPH BHIOOPE JIEJI0BOTO ITapTHE-
pa, 3aKJIIOYUB JIOTOBOP C 3aBEIOMO HECIIOCOOHBIM KCIOJIHUTEH 0013aTEIHLCTBO
nuitom (perrerne ApourpaskHoro cyma ropoma Mockssr ot 25 cerrssopss 2013 1.
o gesry No A40-56721/13).

2. EquHOIMYHBIN HCIIOIHUTEIBHBIN OpraH BIIPaBe IIPUBJIEKATH TPETHUX
JIWIT ¥ TIPEIOCTABJISITh UM IIOJTHOMOYHS JeMCTBOBATH OT UMeHU obirectsa. Jlu-
PEKTOp BBIJAJ JIKILY, KOTOPOe HUKAK He OBLIO CBSI3AaHO C OOIIECTBOM, JOBE-
PEHHOCTh ¢ 00BEeMOM IIOJTHOMOYMIA, (paKTUYeCKH PaBHBIM cBOouM. llomo0HEBIE
JIeACTBUA HEe MOI'YT OBITH HPU3HAHBI PA3yMHBIMU, T.€. COOTBETCTBYIOIIMMIU
OOBIUHOM [1eJI0BOM HmpakTuke. J{UpeKTOp He CMOT IIOSICHUTH, KaKue eJIOBhIe
IeJIM OH IIpecjIeioBaJjI, IPpUHUMAs TaKoe pelneHue. Taxue medcTBUA HaApPY-
IIaioT IIpaBa W 3aKOHHBIE MHTEPEeCHl aKIIMOHEPOB 00ImecTBa (OIIpeaesieHmne
Beicirero Apourpaskuoro Cyma PO or 25 oxtssopsa 2013 r. No BAC-9324/13).

" TIucsmo DenmepalibHOM HAIOTOBOM Iy kOBI 0T 23 stEBaps 2013 r. No AC-4-2/710@.

8 [Iyuxrer 2, 5 mocramosiaenus [lnermyma BAC ot 30 uwoss 2013 r. Ne 62 «O Heko-
TOPBIX BOIIPOCAX BO3MEINEHUs yOBITKOB JIUIIAMU, BXOJSAIIMMEA B COCTAB OPTraHOB I0PU-
nudeckoro juta». JJoctyn us crpas.-nmpaBoBoit cucremsr « HorcyaprauTtlLimoc».
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MoskHO cKasaTh, YTO CKJIAIBIBAOIIASICA CyIe0Has IPAKTHKA CTUMYJIAPY-
€T WCITOJIHUTEJILHBIE OPTaHbl YIIPABICHUS OOIIECTBOM IPOSBJISTH HEOOXOIU-
MBI YPOBEHD JOJIMKHOM OCMOTPUTEIBHOCTA ¥ OCTOPOIKHOCTH B XOJ€ BEIECHIUST
(prHaHCOBO-X03IMCTBEHHON NeATeJIbHOCTH. B TO ke Bpems IIpeacTaBJIsIEeTCs
HEOOXOUMBIM B IIEJIAX eJUHO00PA3HOr0 TOJKOBAHUS UM IIPUMEHEHUS HOPM
npasa 3akpernuth B HK P® nepeuens nadopmalinm, Koropas MOKeT IIPeIo-
CTABJIATHCSI HAJIOTOBBIM OPIaHOM HAJIOIOILIIATEJIBIIUKY B [EJISX IPOSBJICHUST
MM JIOJIKHOM OCMOTPUTEILHOCTH M OCTOPOYKHOCTH B X0JIe BeIeHUA UM (PUHAH-
COBO-XO03SMCTBEHHOH JIesITeJIbHOCTHU.

HeobxogmMmo oTMeTHUTD, YTO CBOM OCOOCHHOCTH, B UACTHOCTH, MMEET IIPO-
BEpKa IIPABOCIIOCOOHOCTH MHOCTPAHHBIX IIAPTHEPOB.

JlJ1s1 ocyimecTBIIeHUsS JAHHON IIPOBEPKU CJIEAyeT 00paIlaThesa K MX JIAY-
HBIM 3aKOHAM, T.€. 3aK0HAM CTpaHbl MecTa ux yupexaenus (cr. 1202 'K PD).
Kax mpasuiio, 1 mIposiBJIEHHS TOJIKHOM OCMOTPUTEILHOCTH TpedyeTcs Ta-
KOH e KOMILIEKT JOKYMEHTOB, KaK M OT POCCHUCKUX KOHTPATEHTOB (BBIIIKC-
Ka 13 TOPTOBOI'0 PeecTpa, CBUAETEJIHCTBO O TOCYIapCTBEHHOM perucTpanuy 1
1.11.). OgHAKO HaHHBIE JOKYMEHTHI JOJKHEI OBITH JIeraJIM30BAHbBl JIU00 allo-
CTAJIMPOBAHBI B YCTAHOBJIEHHOM MEKIYHAPOIJHBIM U HAIIMOHAJIBHBIM 3aKO-
HOIATEJIbCTBOM IIOPSIKE, 34 MCKJIIUYEHUSMH, YCTAHOBJIIEHHBIMH MEJKIyHA-
pomubiMu jmoroBopamu Poccuiickoit Memeparnmn (KouBeHIms, oTMeHsIoOmAasg
TpeboBaHMe JIeTaJIU3al[ud HHOCTPAHHBIX O(PUITMAIBHBIX JIOKYMEHTOB OT 5 OK-
Tsa0ps 1961 r., @enepasbubil 3akoH or 5 miosrst 2010 r. Ne 154-D3 «Koxcynb-
cxmii yeras Poceuiickoit @emeparimmn», mpukas Munrioocra PO ot 3 urosss 2012 r.
Ne 130, OcHoBEI 3axkonogaresnberBa Poccuiickoit Demeparmu 0 HoTapuare oT
11 deBpasa 1993 r. No 4462-1). Kpome Toro, B coorBeTcTBHY ¢ HprKa3oM MuH-
duma Poccun ot 30 cenrssopsa 2010 r. No 117 wmHOCTpaHHAS OpraHU3AIIHI,
OCYIIECTBJIAIONIAS esITeJIbHOCTh Ha Teppuropuu Poccuiickoit Demeparum
yepead 000co0JIeHHOe mompasaesieHre ((prmra, IpencTaBUTeILCTBO), IO IJIe-
SKUT IIOCTAHOBKE HA YYeT B HAJIOTOBOM OpraHe II0 MECTY OCYIIECTBJICHHUS dTOM
IesITeJIbHOCTHA. B COOTBETCTBYIOIINX CIydadX IIPEICTABIIAETCS He0OX0JUMbBIM
3aIIPOCUTH Y MHOCTPAHHOTO KOHTPAreHTa CBUIETEJIBCTBO O IIOCTAHOBKE HA
HaJtoroBbi# yuet B Poccutickoit @enepariuu. B cirydae oTkasa B mpemocrasiie-
HUM KOIIMH JAHHOI0 JIOKYMEHTA BO3MOYKHO 0(DOPMJIEHNE ITUCEMEHHOT0 3aIIpo-
ca 0 IPeIoCTABJIEHUN CBEIeHUN B HAJIOTOBHIN opraH. Takske 1iesiecoobpasHo
3aIIPOCUTh y KOHTpAreHTa IOKYMEHTBHI, MOATBEPIKIAMIINE AKKPEIUTAIIIIO
IPEeJICTABUTEIbCTB WHOCTPAHHBIX KOMIIAHWUM ¥ (PUJIMAJIOB HHOCTPAHHBIX
OPUIUYeCKUX JIUIL Ha Tepputopun Poccmiickoit Memeparnuu (CBUOETEILCTBO
0 BHeceHHH B peecTp). CBOIHBIN IOCyIapCTBEHHBIN peecTp aKKPeJUTOBAHHBIX
PEeICTABUTEIECTB HHOCTPAHHBIX KOMIIAHUHN M I'OCYIapCTBEHHBIN peecTp u-
JINAJIOB MHOCTPAHHBIX IPUINYECKUX JINII, AKKPEIJUTOBAHHBIX HA TePPUTOPHI
Poccuiicroit Menmeparmmu, Beger ['ocymapcTBeHHass perucTpallnoHHass IaJia-
ta npu Munancrepcrse octuiiun Poccuiickoit @enepanmn. B saBucumoctu ot
OTPAaCJIeBOH IIPHUHAIJIEKHOCTH IIPEICTaBUTEILCTB ((PHUIMaI0B) HHOCTPAHHBIX
KOMIAHUM X AKKPEeIUTAIINI0 MOTYT OCYIIEeCTBJIATH MHBIE opraHbl. Kpome
TOT0, B HEKOTOPHIX CIyYAsX TPeOyeTcs: IpeIcTaBIeHue JOII0JTHUTEIbHBIX J0-
KYMEHTOB, HAIIPUMED, B CJIyYasX IIOATBEPIKISHIS HAJONOBOTO PE3UIEHTCTBA
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B IIeJISIX IIPUMEHEHUsI JBYCTOPOHHUX COIVIAIIEHUHN 00 M30esaHuu JTBONHOIO
HAJIOr000JIOKEHNSI HeOOXOIMMO IIPeICTABJICHNE CePTHU(UKATA, IIOITBEPIK-
JTAIOIIEro IIOCTOSHHOEe MECTOHAXOKIEHHEe B roCyIapeTBe, ¢ KoTopeiM Poccuii-
crasgs Demepanuss mMeeT JAHHOE COIJIAIEHNE, MOKYMEHT MOJIMKeH MIPONTH
HPOLIeAYPY Jierajuaaluy win anocrmuposanus. Ceprudurkar HeoOX0IUMO
IIepeBecT! HA PYCCKUM SI3BIK, 3aBEPUTH BEPHOCTH IEPEeBOdA y HOTApHUyca U
IpenocTaBuTh ero Hajgorosomy areury (cr. 312 HK PO, cr. 81 OcHoB 3axoHO-
nmarenaberBa Poccuiickoit Memeparmu o Horapuare). Ilpuuem ceumeresseTso o
perucrpauy HHOCTPAHHOM OpraHu3alluyd He 3aMeHsIeT CePTUQUKAT O IIOCTO-
ssHHOM MecToHaxoxkgeHnu (mocraHossienrne BAC P® or 20 cerrsiops 2011 r.
No 5317/11).

IIpu mpuMeHeHHU IIOJIOMKEHUM MEKIyHAPOJHBIX JOTOBOPOB Poccuiickoit
Deneparnu 00 M3beKaAHUN JBOMHOTO HAJIOT000IO0MKEHISI HAJIOTOBBIN areHT
IIOMHUMO ITOATBEPsKIEHUS ITOCTOSTHHOTO MECTOHAXOMKIEHUST MHOCTPAHHOM 0p-
raHU3aIluy — MOJIyYaTess J0X0JIa Telleph MMeeT IIPAaBO 3aIIPOCUTH Y HHOC-
TPAHHON OPTaHM3AIIMU IIOATBEPsKIEHME TOTO, YTO 9Ta OPTAaHH3AIUS HNMEeT
dakrTHUEeCcKoe mpaBo Ha IIOJy4YeHHe COOTBeTcTByoIero moxoma’. Ha macros-
Iee BpeMs He YCTAHOBJIEHO, B KAKOHN (hopMe JOJIFKHO IIPEeICTABJIATHCA U Ka-
Ky HHQOPMAIIUIO COMEeP KaTh MOATBEPIKICHNEe O HAJIWYUHN Y WHOCTPAHHOMN
KOMIIAHUH-II0JIydaTe/IsI (PaKTHYEeCKOro IIpaBa Ha II0JIyYeHHEe COOTBETCTBYIO-
mero goxoga. Taxsxe B HK P® BBemeno mousarTue «pakTUUeCKU MOJIydaTe b
JI0X0Ja» M yCTAHOBJIEHBI OCHOBAHMS, KOI[a MHOCTPAHHOE JIUIIO He OyaeT mpH-
3HABATHCS UMEIIUM (PaKTHYECKOe IIPAaB0O HAa JT0XOIbI U, KAK CJIEJCTBUE, IIO-
JIydeHre OTKa3a JAHHBIM JIUIIOM B HAJIOTOBBIX IIpe(epeHIInax, YCTaHOBJIEH-
HBIX MeJKIyHApOIHBIMHU qoroeopamu Poccuiickoit Demepaliiuu mo BOIIpocam
HaJI0ro00J10:KeHus 0,

VameHeHus: B JaHHON cepe CBSI3AHBI C IIPOTUBOAEMCTBUEM TPAH3UTHBIM
cxeMaM, C IIPUMEHEeHHeM KOHIYWUTHBIX KOMIIAHWMN, MCIOJIb3YEeMBIM TOJIBKO
B IIeJISIX ITOJIyYEHUs] HAJOTNOBBIX IIped)epeHIHi, ITOCPeICTBOM He3aKOHHOI'0
OPUMEHEHHS COrVIAIIEHNH 00 n3bexaHn JBOMHOT0 HAJION000I0MKeHI.

B zaximrouenne HeoOX0IMMO OTMETHTD, YTO POCCUMCKOE 3aKOHOIATEIHCTBO
0 HaJsorax m coopax JUHAMUYHO Pa3BHUBAETCS, 3aMMCTBYS IIEPEIOBOM 3apy-
OesKHBIM OIBIT ¥ HAKOIIJIEHHYIO CyIe0HYI0 IPaAKTHUKY.

9 Ilyarr 1 ct. 312 HK P®. octyn u3 cipas.-mipaBoBoii cucreMsbl «HoucyapTanT-
ILmioc».

100 BHeceHMHW M3MeHEHUH B 4acTU I1epByI0 W BTOpyi Hasorosoro xomerca Poc-
cutickoit Meneparuu (B YaCTH HAJIOTO00IOKEHUST TPUOBLIN KOHTPOJIHUPYEMBIX WHO-
CTPAHHBIX KOMIIAHUMN ¥ JOXOJ0B MHOCTPAHHBIX opraHmuaaruii) or 24 Hosops 2014 r.
No 376-®3. Jloctymr ua cupas.-mpaBoBoii cucrembl «Korcynbprautllmoc.
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THE LATEST CONCEPTS OF FIGHT AGAINST TAX
IRREGULARITIES IN POLAND

HOBEMIIIUE KOHIIEIII[MX BOPbBHI C HAJIOTOBBIMU
HAPYITEHUAMMA B ITOJIBIIIE

P. Stolarski

The article deals with the issue of the tax liabilities of the fiscal admini-
stration in the tax control area.

B cmambe paccmampusaromces npoodembl peaiu3auull Haaio208blx 005-
3anHOCmell 8 cghepe KOHMPOJIA OP2AH08 HAJI02080L AOMUHUCMPALUL 8
Konmexcme 60pvovL ¢ HA0208bIMU HapyueHuamu 6 Tlonvue.

The year 2015 seems to be another year in Poland which can be of par-
ticular importance for the future of the tax collection and its control system
in Poland, which is connected with the recently heated up discussion over the
decreasing tax incomes of the Poland’s state budget and over the lower effec-
tiveness of the fiscal administration as regards the contributions collection.

Interestingly, this discussion is accompanied, paradoxically, by nume-
rous calls indicating greater and greater effectiveness of the fiscal adminis-
tration bodies, as regards the tax liabilities realization control. In this area
greater and greater effectiveness of the fiscal control bodies is indicated in
terms of losses of tax revenue detection.

According to the official data, taking into account the comparable number
of fiscal controls at the level of about 10.1 thousand, the officials detected the
tax losses in the following amounts: in 2012 — PLN 3.8 billion, in 2013 — al-
ready PLN 6.4 billion, in 2014 — as high amount as PLN 10.6 billion. Moreo-
ver, in 2014 a significantly higher average arrangements amount has been
noted, as per single control, which increased from PLN 911 thousand to over
PLN 1.6 million, as compared to the previous year, which means over 81%!.
In accordance with the data from the Ministry of Finance, the specific chang-
es have also occurred as regards the activities of the fiscal bodies control
activities with respect to the refund of tax on goods and services?. In 2014 tax
offices conducted 22 thousand controls of VAT returns, i.e. significantly less
than in 2013, when there were as many as 34 thousand. At the same time
in 2014 during the control, many more irregularities were identified and as
a result the amount of the identified tax losses has increased as compared
to the previous year by nearly 100 %, from PLN 484 million to PLN 901.6
million?®.

v A. Pokojska, Kontrole skarbowe sa coraz bardziej skuteczne, “Dziennik Gazeta
Prawna” 2015, No. 85, p. B2.

2 Hereinafter referred to as: VAT.

3 F. Zalewski, Mniej kontroli VAT, lepsze efekty, “Dziennik Gazeta Prawna” 2015,
No. 89, p. B1.

© Stolarski P., 2016
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It should be noted however that, although the data presented above is
correct, its interpretation without detailed knowledge in the field of type of
controls conducted lately by the tax authorities and irregularities detected
by such authorities may lead to the material distortion of the actual picture
of the taxes collection process and of the control system of tax liabilities rea-
lization in Poland.

It turns out that the majority of the control activities of the tax control
authorities within the recent years, and in particular in 2014, which was also
continued in 2015, concerned the phenomenon currently distributing in the
country, regarding issuing and using the so called ‘empty invoices’, i.e. the
invoices documenting fictitious economic events.

Official data indicate the detection by the tax control authorities in 2014
of 207 thousand empty invoices for the total amount of PLN 34 billion, which
means the increase in that regard as compared to 2013 by respectively 25 %
and 70 %. The intensified activities of the indicated authorities involved, in
particular, the following industries: fuel, construction, metallurgical and
electronics. The participation of the control activities in the scope described
in the whole of undertaken controls has also recently increased as compared
to the activities of the tax authorities.

However, the issuing of empty invoices is connected with two areas of
the tax frauds. On the one hand, it is connected with the indicated invoices
trade and their usage by entities running actual business activity in order
to illicitly decrease the tax base and tax liabilities. On the other hand, emp-
ty invoices are used by the fictitious economic entities participating in the
‘carousel’ frauds aiming at VAT swindling. Whereas the detection of the said
phenomenon in the first area is actually connected with the detection of par-
ticular tax losses, its identification in the second area indicated above and,
thereby, prevention of the VAT return swindle is not actually connected with
detection of any financial damage to the state budget. Unfortunately, it is
also assumed here that the tax authorities have detected the tax loss, which
in this case equals; to make it simpler, to the tax, the swindle of which would
have happened due to a particular procedure, save for the prevention activi-
ties of the tax control activities.

The state of affairs described above explains the parallel functioning of
more and more positive markers of effectiveness and efficiency of tax au-
thorities, with respect to tax liabilities realization control and decreasing
tax revenues of the state budget. The present results of the positive tax and
fiscal controls substantially prevent future tax losses, rather than detect
tax losses, the costs of which have already been borne by the State Treas-
ury. Although they should be given a most positive assessment, they do not
contribute in this way to recover any particular amounts caused by unpaid
taxes. Therefore, the increasing effectiveness and efficiency of the tax con-
trol authorities in that regard does not change the tax collection weakening
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condition, including their recovery in due amounts®*. The report of the Inter-
national Monetary Fund concerning the subject matter, which is the element
of aid to the Polish Ministry of Finance in the preparation of the Polish fiscal
administration modernisation strategy, leaves no doubts. The efficiency of
tax collection decreased from the level of 16% GDP until 2013 to the level
of 13.1%. This decrease concerns VAT revenues mentioned above as well,
but also the corporate income tax, whose revenues are currently lower by as
much as 33% as compared to the revenues in this respect in 20085,

Taking all the above into account, the considerations concerning the
means of increasing the actual effectiveness of the Polish tax liabilities rea-
lization control translating into efficiency of the tax collection process and,
at the same time, the increase of state budget revenues in this regard, still
remain valid.

On the basis of the public debate conducted with respect to the described
subject matter, a few more significant concepts of various characters can be
identified. What can be noted is the concepts concerning the improvement
of the tax liabilities realization control itself through the modernisation of
the present control tools available to the fiscal administration authorities
with respect to the control procedures. What can also be identified is more
advanced and broader visions of the reconstruction or a system of econom-
ic transactions realization in a defined scope and documentary dimension.
Whereas they are to make the control with respect to tax liabilities realiza-
tion more efficient, together with the ideas of the tax settlements system
reconstruction connected with particular taxes, not to make the settlements
more efficient but to directly lead to particular financial effects for the state
budget as regards such settlements without any need of their strict control
within the procedural scope.

The first group of solutions includes, without doubt, the governmental
proposal of the solution to a problem, faced by the tax control authorities
during the tax control, as regards the availability of information covered
by banking secrecy. It mostly concerns the issue of access to the history of
personal and economic accounts of tax payers, which constitute the funda-
mental tool of financial operations conducted by them. Records of such op-
erations, registered in the said history usually constitute the most effective
record of the economic transactions conducted by tax payers, which generate
particular tax liabilities. It is hardly surprising then, that the access to the
indicated information during the control constitutes a very important tool of
verification of actual data connected with the tax liabilities realization®. The

4 The described state of affairs is undoubtedly influenced by particular weaknes-
ses of the control procedures, ma king it difficult or impossible to efficiently verify the
tax and legal actual status.

5 M. Szulc, MEW: polski fiskus wymaga reformy, “Dziennik Gazeta Prawna” 2015,
No. 90, p. B2/

6 See P. Stolarski, Przeszkody w dostepie do informacji bankowej, “Prawo 1 Podat-
ki” 2013, No. 93, p. 2.
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problem is that the provisions of the act of 29 August 1997 Tax Ordinance’
limit the possibilities of the tax authorities in this matter, among others,
to information concerning possessed bank accounts or savings accounts, the
number of such accounts, as well as their turnovers and balances. It means
that, as a rule, tax authorities may receive from the banks only information
presenting the amounts of credits and debits on the particular tax payer’s
bank account and its balances. However, they can neither present the data of
entities from which the registered incoming transfers originate, or in favour
of which the outgoing transfers are ordered, nor the titles of such transfers.
Thereby the tax authorities are deprived of the possibility of detailed defini-
tion of particular financial operations character, which, in the absence of
cooperation on the part of a tax payer makes the assessment of such transac-
tions, from the tax-law perspective, impossible. The fiscal control authorities
have much broader powers in the area in question. The provisions of the
Act of 28 September 1991 on the fiscal inspection® allow for the possibility
of obtaining information concerning not only turnovers and bank accounts
balances, but also about incoming transfers and debits together with their
titles as well as senders and receivers data. An attempt at strengthening ef-
ficiency of control performed by the tax authorities is to involve the usage of
much broader competencies of the fiscal control authorities in the discussed
matter without increasing the tax authorities’ competencies. Therefore, it
is proposed to introduce a new procedure, making it possible to take over of
the proceeding conducted by the tax authorities, if the latter does not receive
information constituting the bank secrecy which is indispensable for explai-
ning the circumstances of the inspected case. At the present moment, there
is no data concerning the details connected with a new procedure, which re-
late for example to the status of evidence-gathering acts, which are on-going
at the moment the proceeding is transferred between authorities. Experts
are afraid that the indicated change is going to deepen the competence chaos
in the fiscal administration, which is already present at the level of duality
of tax authorities control powers and fiscal control authorities®.

In order to perform the aforementioned control more efficiently, in the
context of financial operations performed by tax payers by means of their
bank accounts, there has also recently appeared a proposal of a change in
the provisions of Act of 2 July 2004 on freedom of economic activity'®, which
regulate the obligation of realization and accepting payments connected with
running business activity in a specified amount by means of an entrepre-
neur’s bank account. Currently this obligation relates to transactions, the
value of which exceeds EUR 15,000.00. According to the proposal of the Min-

7 Unified text, Journal of Laws of 2015 pos. 613 as amended, see Art. 182 § 1 po-
int 1.

8 Unified text, Journal of Laws of 2015 pos. 553 as amended, see Art. 33 Para.
1 point 1 and Art. 33a Para. 1.

¥ L. Zalewski, Przed fiskusem nie ma zadnych tajemnic. Takze bankowych, “Dzien-
nik Gazeta Prawna” 2015, No. 101, p. B2.

10 Unified text, Journal of laws of 2013 pos. 672 as amended.
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istry of Finance and the banking sector, the indicated threshold would be
decreased to the level of EUR 3,000.00. The decreased threshold of cashless
payments would allow limiting the phenomenon of avoiding taxation through
covering a wider economic transaction scope by the official financial instru-
ments available in the banking sector area. In order to justify the proposed
changes the Ministry of Finance representatives refer to the report of profes-
sor Schneider “The Shadow Economy in Europe 2013,” pursuant to which the
increase of electronic payments by about 10 % annually during the period of
4 years could limit the shadow economy area in Poland from the currently
estimated 25 % GDP!! to the level of 5 %2,

In the above discussed group of proposed changes, an amendment to the
Tax Ordinance act, which is to enter into force from 1 July 2016, should be
indicated. It is about broadening the tax authorities’ competences with re-
spect to requests concerning making the accounting books and documents
available to them in an electronic version and covering with it also the tax
proceedings or the cross-check, apart from the tax control'®. The proposed
changes are to additionally cover the implementation of a uniform control
file, which 1s the uniform manner of electronic transfer of data in the format
compatible with the information system of the fiscal apparatus. Currently
the tax authorities can use the indicated tool exclusively on the grounds of
tax control, whereas the control activities are conducted also with respect to
assessment proceedings and cross-checks being the integral element of such
proceedings, as well as the integral element of the tax controls themselves.
Accounting documents are the fundamental subject of the fiscal authorities’
activities as regards verifying the correctness of the process of realization of
tax liabilities by the tax payers. Beyond reasonable doubt, involvement of
the accounting documentation submitted in the electronic form within the
logical structure provided for by the provisions of law, makes it easier and ac-
celerates the course of the control itself as well as increases the efficiency and
effectiveness of the undertaken activities. It is connected with the possibility
of using IT tools for the verification process. Such tools are already available
for the fiscal administration authorities, and interfaced with the electronic
data bases administered by such authorities. The broadened area of applica-
bility of the indicated instrument is to lead to an improvement of speed and
efficiency of authorities’ activities with respect to tax collection.

On the grounds of the second group mentioned above, concerning the pro-
posed solutions for increasing the taxes collection efficiency, connected with
the concepts of economic transactions performance reconstruction within the
defined scope and documentary dimension, it seems that the concept of the
central invoices registry concept thrusts itself into the foreground. Such con-
cept has already been applied in some of the countries, including European

11 Gross Domestic Product.

12 P, Stowik, Banki walcza o przelewy, “Dziennik Gazeta Prawna” 2015, nr 90,
s. B1.

13 M. Ignasiak, Postepowanie podatkowe 1 kontrola krzyzowa z elektronicznymi
dokumentami, “Dziennik Gazeta Prawna” 2015, nr 178, s. C2.
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countries, such as Portugal, where a similar instrument contributed in 2013
to increase the tax revenues by 13 %. The indicated concept is connected with
the shift of the data verification as regards tax settlements of the obliged
entities from the secondary data area to the primary data surface, that is
selected information concerning invoices referring to particular transactions
covered by the so called central invoices register. In such a way, the time
between suspicious transaction conclusion and its identification by the fis-
cal administration could be radically shortened. It is also pointed out that
the reporting hardship for entrepreneurs could be limited, while the data
submitted to the fiscal administration authorities would be at the same time
content saturated. Moreover, it would be possible to automatically create
registers and VAT returns by the tax payers and reduce the costs of their
functioning't. Making the accounting data of the tax payers transparent to
a certain extent for the fiscal authorities is to create real opportunities for
system blocking or significantly interrupting many tax offences as regards
VAT which cause great state budget losses.

The third type of solutions proposed in the analyzed scope is to introduce
in the VAT area the mechanism of such tax payment, defined as the split
payment, involving realization of payments of due tax, which is included
in the goods or services price, already at the stage of economic transactions
realization through the payment of net amount to the contractors and trans-
ferring the value of due tax separately to tax accounts specifically prepared
for that purpose, supervised by the tax authorities, which would have per-
manent access to them and could monitor, or even block payments. In the
system presented above, the mutual settlement of VAT between tax payers
and tax authorities would be done on the basis of submitted tax returns as
well as on the basis of the current tax accounts balances'®. The proposed so-
lution would completely reverse situation connected with the process of VAT
settlement and payment. Through the faster withdrawal of tax cash from
economic circulation, it is tax administration that possesses cash and de-
cides about the scope of return to the tax payer, at the stage of such tax final
settlement. Currently the tax payers possess cash at this stage, and in case
of their pathological behaviour on the grounds of tax liabilities realization,
fiscal administration has not only to expose indicated behaviours, but also to
undertake activities aiming at recovering money due to the state budget.

Summarizing the abovementioned considerations about the latest con-
cepts concerning the sealing of the tax collection process as regards control
of tax liabilities realization in Poland, it has to be noted that some of them
raise certain doubts. An example can be the procedure of taking over the
proceedings by the fiscal control authorities in order to use their broader
powers as regards access to information covered by banking secrecy. It is

4 F. Leja, Centralny rejestr faktur — najlepszy sposéb na zasilenie budzetu,
“Dziennik Gazeta Prawna” 2015, No. 138, p. C2.

1> A. Pokojska, Fiskus na wojnie z oszustami, “Dziennik Gazeta Prawna” 2015,
No. 173, p. B1, or M. Szule, Obowiazkowy split payment to nawet 20 mld wiecej w
budzecie, “Dziennik Gazeta Prawna” 2015 No. 220, p. B2.
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already not about the doubts of experts as regards procedural particulars
connected with such a solution. The fundamental uncertainty is connected
with the justification of making the controlling or dimension procedure more
complex in the name of further consistent maintenance of dualism of control-
ling activities of two divisions of fiscal administration in Poland. It is hard to
understand further maintenance of the control powers of the tax authorities
while equipping them with much weaker instruments as compared to the
tools possessed by the fiscal control authorities. The power of tax authorities
to access information covered by banking secrecy in a shape which practi-
cally makes the indicated instrument not usable for tax and legal factual
status verification is not justified.

It is difficult to avoid the impression that in this case a complex solution
is postulated to cure the situation which is pathological at the foundation.
It seems that more appropriate would be to eliminate the said pathology
through equipping tax authorities with powers equal to the powers of fiscal
control authorities, or to entrust control activities exclusively to the fiscal
control authorities, possessing broader powers with respect to the discussed
scope.

Some of the presented solutions seem to supplement each other. The idea
of the central invoices register should be assessed very positively, where
such a register through increasing permanent access of fiscal administra-
tion to the economic transactions concluded between entrepreneurs would,
undoubtedly, speed up and automate the verification process of their tax
settlements and would make it possible to place the controlling activities of
the fiscal administration more accurately. The scope of the indicated register
and 1its capacity would, at the same time, indicate the range of application
of another instrument, which is the power of authorities to request submit-
ting tax books and accounting documents in an electronic form as a uniform
control file. Such an instrument would be certainly used within the scope of
accounting documents not covered by the aforementioned central invoices
register.

It is hard to specifically refer to the idea based on the split payment
mechanism. Although the idea of the proposed solution itself seems to be cor-
rect and, at first sight, can significantly be directly translated into increase
of VAT revenue, leading to fast exclusion of cash, equal to public and legal
liability from business operations, limiting the risk of their loss during the
further stages of such operations, there are still many doubts as to the func-
tioning of such system on the grounds of a number of complex constructions
in accordance with the provisions regulating VAT. There occur justifiable
concerns, whether the transfer of such mechanism into the complex VAT
system would not result in too much complexity of the mechanism itself, and
at the same time, of costs of its implementation and functioning.

As regards all the aforementioned concepts, it is still valid to state that
the future will show which of the said solutions will be practically applied in
Poland, what their final shape will be and in what way their functioning will
actually increase tax revenue for the state budget.
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HAJIOI'OBBIA MOHUTOPHHI KAK HOBBII CIIOCOB BOPbBbI
C YRIIOHEHUEM OT YIIVIATBI HAJIOT'OB

TAX MONITORING AS A NEW WAY TO DEAL WITH TAX EVASION

B. Hazapoer

KaHIUIAT TEXHUYECKUX HAVK, JOIEeHT Kadeaphbl a IMUHUCTPATUBHOTO
¥ (pUHAHCOBOTO IIpaBa

Poccutickuii skonomuueckuli ynusepcumem umernu 1. B. Ilnexarnosa

B cmamuve pacemampusaemcs HAJL0208bill MOHUMOPUHS KAK NePCneK-
muenoe cpedcmao 60pvbbL ¢ YKJIOHEHUEM 0M YRJIAMbL HAJI0208.

The article deals with the tax monitoring as a perspective way against
tax evasion.

C 1 suBapsa 2015 r. Berymmmiu B cuiny BHecenHbIle DemepasbHBIM 3aKOHOM
ot 4 Hosi6pst 2014 1. Neo 348-O3 «O BHeceHHMM HM3MEHEHUI B YaCTh HEPBYIO
Hamorosoro romexca Poccuiickoit Menmeparum! mamenenuss B Hamorosbrit
ronekc Poccuiickoint @enepannu (nanee — HK P®)%. YVrazauHbIM 3aKOHOM B
HK PO® BriroueHbl moI0KeHMS 0 HOBOM (popMe HAJIONOBOTO KOHTPOJISI — HAJIO-
roBoM MoHHTOpHHIre. JaHHbIe 3aKOHOIATEILHBIE HOPMBI OTKPBIBAIOT HOBYIO
CTPAHUILY B3AMMOOTHOIIIEHNI HAJIOTOBBIX OPIaHOB M HAJIOTOILIATEJIBIINKOB,
B KOHEYHOM HTOTe M3MEHSS B OIpeIesIeHHOM CTEIeHH IIPABOBOe IIOJIOMKEHIe
OCHOBHBIX YUACTHUKOB HAJIOTOBBIX OTHOIIeHMM. TaxuM obpa3oM, B 3aK0oHOIA-
TEJILCTBE 0 HAJIOTaX M cOOpax IMOABMJIICS, MOYKET OBITE €Ille M HeIIOJIHOIIeHHEIH,
HO peaJIbHBIA WHCTUTYT TEKYIIETr0 HAJOTOBOTO KOHTPOJIS, T.e. KOHTPOJS 3a
COOJTIOeHEeM HAJIOTOILIATEIBIINKOM 3aKOHOIAaTeIbCTBA O HAJIOTaX 1 coopax
BHYTPH HAJIOTOBOTO IIEPUOIA.

HewnanoroseiMu paxTopamMu, MOBJIMSBIIMMHA HA IIOSBJICHHE HAJIONOBOI'O
MOHUTOPHHIA, SBJIAIOTCA Pe3yJILTATOM, C OIHOM CTOPOHEI, IIPOIIECC II00aJIM-
3aII MUPOBOM 9KOHOMUKH, a C APYTOH — pasBUTHEe HH(POPMAIIMOHHBIX TeX-
HOJIOTUH.

MonuTopuHr kax HoBas popMa HAJIOTOBOIO KOHTPOJIS CTAJI PEAaTBLHOCTEIO
B 2005 r., Korma cHavasa B Humepimanmax, a yepes HeCKOJIBKO MecstieB B Mp-
JaHIUY HAYaJId OPUMEHSTH HAJOTOBBIH MOHHUTOPHWHT, KOTOPBIHA B II€PBOHA-
YaJIbHOM BApHUAHTE MOJIyUYNJ HA3BAHUE «TOPU3OHTAIHLHELIA MOHUTOPUHIY,

OrMmeTnM, UTO, KpoMe HA3BAHHEIX CTpaH M Poccum, B HacTosIee BpeMs
IPOLIEIyPhI, AHAJOTHYHEIE HAJIOTOBOMY MOHHTOPHUHTY, HAIILJIK CBOE IIPHMeHe-
mue B CIIA, ABcrpanuu u psiie IPyTrux CTPAH.

1 Cobp. saxonomarennsersa Poc. @emeparmum. 2014. No 254,

2 Axryanerayio pemaknmio HK PO cm., manpumep, B cIpaB.-IIpaBOBOHM cHCTEMe
«Koucynpraurllooc» mnnu mudopm.-ipaBoBoit cucreMe «['apaHT», IMOCKOJBKY O(u-
muasnbaele uagauausa (Poc. rasera, Cobp. sakomomarensecrBa Poc. Memeparimm, www.
pravo.gov.ru) HeJeMCTBYIOIIEe PeJaKIINU 3aKOHOB II0C/Ie BHECEHU B HUX M3MEHEHU
He MyOJIUKYIOT.

© Hasapos B., 2016
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B Poccun B mopsagke skcmeprMeHTa HAJIOTOBBIM MOHUTOPKHT OBLIT BBEIEH
B 2012 r. C gerabps 2012 r. HaI0roBBII MOHHUTOPUHT IIPOBOIUIICA B HECKOJIb-
kux oprarusamusax: OAO «MurepPAO EOQC», OAO «Pycl'umpor, OAO «MTC»
u E&Y?. B mapre 2013 r. k aum npucoeguumiiock OAO «Cesepcramp»?.

Ha ocHoBammuu moIy4eHHOr0 OIbITa OBLT IIOATOTOBJIEH IIPOEKT 3aK0HA, KO-
TOPBII OBLIT IPUHAT ¥ BCTYHWJI B cUIIy ¢ 1 saBaps 2015 r.

B cBs3u ¢ Tem, UTO HAJIOTOBBEINT MOHHUTOPUHT CTAJI IPABOBOM peabHOC-
ThI0O W KAK W WHBIE IIPABOOTHOIIEHUS [0 HAJOTOBOMY KOHTPOJIK CAMBIM
HEIIOCPeICTBEHHBIM 00pa30M 3aTparuBaeT BOIPOC O IIpeaesax OPUCIUKITAN
rocyIapcTBa B TAKOM «UyBCTBUTEILHOW» cdepe, KaK HAJIOIH, TO BOZHHUKAET
HEeO00X0IMMOCTD TIATEeJILHOTO aHaJIl3a TeX IIPaBOBBIX HOPM, KOTOPHIE TOIT0JI-
HSIOT CYIIECTBYIONIUH ITOPAI0K HAJIOTOBOTO KOHTPOJISA.

Jliisa ormpesesieHusa MecTa ¥ POJIM HOPM O HAJIOTOBOM MOHUTOPUHTE B CH-
cTeMe 3aKOHOIaTeJILCTBA 0 HAJIOTaxX 1 cOopax Impeskie BCero IpoaHaIn3upyemM
TEePMUH «MOHUTOPUHIY.

Ilo cBOEMY JIEKCHMYECKOMY COIEPIKAHUIO CJIOBO «MOHHTOPHHI», KOTOPBHIHA
PYyCCKHE SI3BIK 3aMMCTBOBAJI M3 AHIVIMMCKOTO sI3bIKa (monitoring), mmeer
HECKOJIPKO 3HAYEHUH, YTO OTPAKAeTCS B €r0 MCIIOJb30BAHUU B PA3JIUUHBIX
00JIaCcTSAX YeJI0BEYeCKON MesATeJbHOCTH: TeXHUKe, IrpaBse, memuiinie. Herro-
CPeJICTBEHHO B IIpaBe, B YaCTHOCTH B POCCUICKOM 3aKOHOIATEILCTBE, TEPMUH
«MOHHUTOPUHI» HCIIOJB3YeTCs B PA3JIMYHBIX OTpacisax mpasa. llpum aTtom He-
00X0IMMO OTMETUTD, UTO B KAKIOM U3 OTpacsell OH HAIIOJIHEeH COOCTBEHHBIM
IIPABOBBIM COIEPKAHUEM.

Tak, HanpuMep, TEPMUH «MOHUTOPUHI» HCIIOJIb3YeTCs B 3aKOHOIATENb-
CTBE 0 rOCyIapCTBeHHEIX 3akynkax®. Crares 97 ykaszanHoro 3aKoHa 3aKper-
JISeT IOHATHE «MOHUTOPHUHT 3aKyIIOK», II0J KOTOPHEIM IIOHMMAETCS CHUCTEeMa
HabIOmeHU B cdepe 3aKYIOK, OCYIIECTBJIAEMBIX Ha IIOCTOSHHON OCHOBE
mocpencTBOM cOopa, 0000IIeHNs, CHCTEMATHU3AINN 1 OIleHKN HHQOPMAIIUH
00 OCyIIeCcTBJIEHHU 3aKYIOK, B TOM YHCJIe pPeau3alluy IIJIaHOB 3aKyIIOK U
mwianoB-rpaduros. Kak caenyer us 1. 5 u 6 cr. 97 manHoro 3axona, peayJib-
TATOM MOHUTOPHUHTA SIBJISETCSI AaHAJUTHUYECKUIN OTYeT, B KOTOPOM TaeTcs
orieHKA opPEKTUBHOCTH 00eCIIeUeHNS TOCY JaPCTBEHHBIX M MYHHUITUIIATIBHBIX
HYKI, a TaKiKe OIIPeJIeJIATCs Mephl IO COBEPIIEHCTBOBAHUIO 3aKOHOIA-
tesibeTBa Poccutickoit @emepanuy U MHBIX HOPMATUBHBIX ITPABOBBIX aKTOB O
KOHTPaKTHOM cucTeMe B cdepe 3aKyIIOK, YTO YKa3bIBAeT CKOpee Ha WHQMOP-
MAITMOHHYI0, YeM Ha KOHTPOJIbHYI0, QYHKIIHNIO MOHUTOPUHTA 3AKYIIOK.

3 Ilenensies C., 3apunos B. Peiirunr HaIoroseix cobdbrtrii 2012 : B3rJIsAm IpaKTH-
koB // UmymiecrBennbie orHomenus: B Poccutickoit @eneparimu. 2013. No 4. Jloctymr us
cripas.-mrpaBoBoi cucremul «HorcyrsrauTtlLimoc».

4 Kyp6amos T. FO. K Bompocy o HasoroBom monutopunre / @uHaHCOBOE IIpaBo.
2015. Ne 3. C. 42—45. Jloctym u3 cripaB.-mpaBoBoit cucrembl « KoucymbranTllmocy.

> O KOHTpPAKTHOU cucTeMe B cdepe 3aKyIIOK TOBApoB, PaboT, yeayT I obecriede-
HUS TOCYIaPCTBEHHBIX ¥ MYHUITAIAIBHBIX HYK] : emep. 3axoH ot 5 ampesist 2013 r.
No 44-®3. IToctym u3 cripaB.-mpaBoBoit cucrembl « KoucymbranTlLmoc».
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Eie panbiite TepMUH «MOHATOPHHIY HAIIIEJI CBOE IIPUMEHEHNE B 3eMeJlb-
HOM 3aKOHOIaTeIbCTBES,

CortacHo cr. 67 3emenbuoro kogexca PO «["ocymapcTBeHHBIA MOHUTOPHHT
3eMeJIb SABJISEeTCSA YaCThI0 IOCYJAPCTBEHHOIO 9KOJOTHYECKOT0 MOHHTOPUHIA
(rocymapCTBEHHOTO MOHHUTOPUHIA OKPYHKAIOIIEH CPeIbl) U IIPeICTABJISIET CO-
0oit crcTreMy HAOJIIONEHU, OIEHKH U ITPOTHO3MPOBAHMS, HAIIPABJICHHBIX HA
MOJIyYEHUeE JIOCTOBEPHON MH(OPMAIIMH O COCTOSTHUH 3€MeJIb, 00 X KOJIMYECT-
BEHHBIX M KAYECTBEHHBIX XapPAKTePUCTUKAX, UX HCIIOJIHb30BAHUU W O COCTOS-
HUM ILJIOAOPOIUS IIOUBY.

B kauecrBe 3agau rocymapcTBeHHON0O MOHUTOPUHTA 3€MeJIb, B YACTHOCTH,
VKA3BIBAETCS, YTO OH JI0JIFKEH 00eCIIeunBaTh He TOJIBbKO I'OCYIapCTBEHHBIE Op-
raHbl HHQOPMAIIHEeH 0 COCTOAHUY 3eMeJIb, HO U I0PUINIYECKNX JIUII, MHTUBH-
IyaJBHBIX IIPeIIPUHIMATENIEH, IPaskIaH.

B pamrax MoHHTOpPHMHra COCTOSHUS 3€MeJIb, KOTOPBIHM SABJISIETCS OIHUM K3
IBYX, IIPEIyCMOTPEHHBIX 3eMeJIbHBIM KosiekcoM PD, BUIOB rocy1apcTBEHHOI0
MOHUTOPHHTA 3€MeJIb, OCYIIECTBJISIOTCS HAOIIONeHNe 32 H3MEeHEeHNeM KOJIH-
YEeCTBEHHBIX M KAYECTBEHHBIX XapPaKTePUCTUK 3eMeJIb, B TOM YHCJIE C YIETOM
JAaHHBIX PE3yJIbTATOB HAOJIIOIEHNN 34 COCTOSHUEM II0YB, UX 3arps3HeHUeM,
3axjaMJIeHueM, Jerpajaliei, HapyIleHueM 3eMeJlb, OIeHKA U IIPOrHO3MPO-
BaHNe U3MEHEHUN COCTOAHUS 3eMeJIb.

PesynpraTel rocy1apcTBEHHOTO MOHUTOPHUHTA 3€MeJIb CUCTEMATUIUPYIOT-
Cd U XPaAHSTCSI B TOCYyJAapCTBEHHOM (QOHJIE JAHHBIX IOCYJapPCTBEHHOI'O 9KO-
JIOTUYECKOT0 MOHHUTOPHHIA (IOCYJapCTBEHHOI0 MOHHTOPHUHTA OKPY KAIIEH
cpennl).

Heobxoammo 0000 0TMETHUTD, UTO MHMOPMAIIHS 0 Pe3yJIbTaTax ToCyaapCT-
BEHHOI'0 MOHUTOPHWHI'A 3€MeJIb SIBJISETCS OOIIe 0CTYITHOI].

Kpowme Toro, saxkoHoOmaTe b epeaast IpaBo yCTAHABJIUBATE IIOPSI0K OCY-
IIECTBJIEHUS TOCYIapCTBEHHOI0 MOHUTOPHUHTA 3eMeJIb Ha MOI3aKOHHBIN ypo-
BEHb, YIIOJITHOMOYMB YCTAHABJIUBATH TAKOH IIOPSAI0OK naske He [IpaBuresneTBo
Poccuiickoit @eneparium, a demepabHBIA OpTraH HCIIOJHUTEIBHOM BJIACTH,
yrosromoueHHb [Ipasuresnscrsom Poceniickoit @enepanmu. Cpasy ciregyer
OTMETHUTD, YTO TAKON OTCHIJIOUHBLINA XapaKTep PeryJIrupOoBAHUSA B JIK J0-
IIyCTHM B HAJIOTOBBIX OTHOIIIEHMUSIX.

O6pariaer Ha cebsg BHEMAHKE TOT (PAKT, YTO KaK B IIEPBOM, TAK 1 BO BTO-
POM cJIy4ae IpaBoOBEIe HOPMBI 0 MOHHTOPHHTE CTPYKTYPHO OT/IeJIEHEBI OT HOPM,
PEeryJIUpPYIOIIUX KOHTPOJIbHBIE IPOIEeaypsl’. B manHOM ciiyuae aTo IIpeicTas-
JISIETCSI BITOJIHE OIIPABIAHHBIM, TAK KaK B 000MX CJIydasixX IPOLEIyPhl MOHUTO-
PHHTa HeCcyT HHQOPMAIITHOHHYO (DYHKIIMIO.

AHnanns HOpM, PEryJIUpPYIOIIUX MOHUTOPHUHT B 3€MeJIBHOM IIpaBe U B cde-
pe rocyIapCTBEHHBIX 3aKYIIOK, II03BOJISET CAe/IaTh JBA BasKHBIX BBIBOJIA.

6 CM. mepBOHAYAJILHEINA TEKCT 3eMelIbHOro komexca PO : coOp. 3aKoHOIATEIBCTBA
Poc. ®epeparmu. 2001. No 44. Cr. 4147.

" IlpencraBisgercs, 4To pasrpaHAYCHAE MOHHUTOPHHIA W KOHTPOJIS OTBEYAeT IIO-
TpeOHOCTAM MPABOBOTO PEryJIMPOBAHUA U PA3IEJIEHO CPEICTBAMU IOPUIAIECKON TeX-
HUKH 000CHOBAHHO, TAK KAK IIPABOBBIC IIOCJIEACTBAS MOHHUTOPHHTA M KOHTPOJIA IIPH-
HIMIIAAIBHO PA3JIAIHEL
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Bo-mrepBrIX, 3eMesibHOE 3aKOHOIATEJIECTBO M 3aKOHOJATEIBCTBO O TOCY-
IAapCTBEHHBIX 3aKYIIKAX PACCMATPUBAIOT MOHUTOPHHI HCKJIIOUATEIILHO KaK
CIT0CO0 MOJIydYeHUS WH(POPMAIIHN.

Bo-BTOpEHIX, yiKe uMeroIirecs B 1eHCTBYIOIIEM 3aKOHOIATEIhCTBE IOIX0 T
K PEryJIrpoBAHUI0 MOHUTOPHUHTA HE MOI'YT HIPUMEHATHCS I (DOPMUPOBAHUS
PABOBOM KOHIIEIIIINY IIPUMEHUTEIFHO K HAJIOTOBOMY MOHUTOPUHTY.

Paccmorpum Tereps geiicTByOIEe 3aKOHOIATEJIECTBO, YCTaHABIUBATOIIEE
paBoOBYIO 0a3y PeryJJIMpOBAHNSA «HAJIONOBOTO MOHUTOPUHIa»S,

Hopwmsbr o masoroBom moumropunre opMupyooT HoBbIN pasgena HK PO,
KOTOPBIN BKJIIOYAET B ce0sI ABe IJIaBHI, COAepIKallie IIecTb CTaTe.

Kax sugno us rexcra HK P®, ot HopMBI, TaK ke KAk 1 B JBYX PACCMOT-
PEHHBIX BBIIIE CJIydasxX, BEIHECEHBI 34 IIpedeJIbl CTPYKTYPHBIX YacTel 3aKo-
HOJIATEJIbHBIX AKTOB, B KOTOPBIX COJEPIKATCSI HOPMBI O KOHTPOJIBHBIX IIPO-
meaypax, T.e. IPUMEHUTEFHO K 3aKOHOIATeJIhCTBY O HAJIOraxX W cOopax, He
BrJriouensl B riaBy 14 HK PO «Hasorossrit KOHTPOJIBY, CIEIMATIBHO TOCBS-
MIEHHY0 PeryJJIUpPOBAHHUI0 KOHTPOJBHBIX HAJIOTOBHIX Iporeayp. Ho ¢ mpyroit
CTOPOHBI, HEITOCPEICTBeHHO M3 HasBaHus HoBoro pasmena HK PO croenyer,
YTO 3aKOHOIATEJIb OIPeIesIsieT HaJIOTOBBI MOHUTOPUHT Kak DOPMY HAJIOTO-
BOTO KOHTPOJIA.

B coorBercTBUm ¢ 1. 1 cT. 105.26 HK P® mpeamerom HaJI0r0BOr0 MOHUTO-
PHUHTa SBJISIOTCA IIPABUJIBHOCTD HCYUCJIEHUS, IOJHOTA U CBOEBPEMEHHOCTh
yIuIaTel (IIepevrcIeHns]) HaJI0TOB M cOOPOB, 00S3aHHOCTE II0 yILIaTe (mepe-
umncseHno) KoTopsix B coorBercTBuu ¢ HK P® Bo3s0KeHa Ha HATOTOIIIATE B-
mmka (IIaTesIbIIrKa coopa, HaJoroBOT0 areHTa) — OPraHu3aIlHio.

Hcxonsa ua monosxennit . 1.1 cr. 88, a Taxsxke 1. 5.1 cr. 89 HK P®, mosry-
YHBIIUX B CBS3W B BBEJIEHHEM HAJIONOBOIO MOHMTOPHHIA HOBYIO PEeNAKIIUIO,
3a Mepuo, 3a KOTOPHIN ITPOBOAUTCA HAJIOTOBBIN MOHUTOPUHT, HAJIOTOBBIN Op-
raH He BIIpaBe MPOBOIUTH KaMepasbHbIe U BbI€3THBIE HAJIOTOBBIE IIPOBEPKH,
3a MCKJIIOYEHNEM CJIyYaes, IpeaycMoTpeHHbX moan. 3 1. 1.1 cr. 88 HK PO u
moni. 4 1. 5.1 cr. 89 HK PO®.

Ho uckiroueHme HaI0TOBBIX IIPOBEPOK HE SIBJIAETCS aOCOJIOTHBIM, B YaCT-
HOCTH K MCKJIIOUEHUSM IIPU IPOBEIEeHNHN KaMepPaIbHON IIPOBEPKU OTHOCATCS:

1) mpeacraBeHHe HAJIONOBOM IerJjapanuu (pacuera) MIO3aHee 1 HIOJS
rosa, CJIeAYyIOIero 3a IIepruoaoM, 3a KOTOPHIH IIPOBOAUTCS HAJIOTOBBIM MOHU-
TOPHHT;

2) mpencTaBJIieHHe HAJIOTOBOM JIEKJIAPAIUK II0 HAJIOTY Ha J00aBJICHHYIO
CTOMMOCTD, B KOTOPOM 3aABJIEHO IIPABO HA BO3MeEIIeHNe HAJIOra, MU HaJI0T0-
BOM JIeKJIapamuu II0 aKI[u3aM, B KOTOPOU 3adBJIeHA cyMMa aKI[u3a K Bo3Me-
MIeHUIO;

8 Kpome paccMOTpeHHOrO B HACTOSINEH CTaThbe MOHUMAHUS HAJIOTOBOTO MOHH-
TopuHra Kak yperyyuposanuoii HK PO mpoiemypsl, B HAJI0roBo# MpaKkTUKe BCTpe-
Jaercsa Apyroe MCIOJIb30BAHUE TEePMUHA «MOHHUTOPHHI» — «UEKOBLIA MOHHTOPHHI».
YeKoBBII MOHUTOPUHI — 9TO CIIOCO0 IIOJIyYEeHUs] HAJIOTOBBIM OPraHOM WH(MOPMAIUU
(«110/103pUTEILHEBIX Y€K0B») B cdhepe KOHTPOJIS 3a COOII0IeHIEeM 3aKOHOIATeILCTBA 00
HCII0Ib30BAHUY KOHTPOJIFHO-KACCOBOM TEXHUKH IIyTEM YCTAHOBJIEHHUS SITUKOB, B KOTO-
phle rpaskJaHe MOTJIN OBl IIOJIOKUTH «II0T03PUTEILHBIE», C UX TOUKY 3PEHUsI, KACCOBBIE
gexnu. Cwm.: URL: http://www.nalog.ru/rn77/news/archive/3847634/
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3) mpeacTaBIeHNE YTOUHEHHOM HAJIOOBOI MeKjJapaiiuu (pacuyera), B KO-
TOPOM yMEeHbIIIeHa CyMMa HAJIOTa, IMOJIJIesKalIlas yILIaTe B OI/IKeTHYIO CHUCTe-
my Poccuiickoit @emepalinu, MM yBeJIMUeHA CyMMa MOJIYYEHHOr0 YOBITKA 10
CPaBHEHMUIO C paHee MPeJICTaBJIeHHOM HaJIOT0BOH JIeKJIapaliueil (pacueTom);

4) moCcpOYHOE IIPeKpalleHre HaJIorOBOI0 MOHUTOPUHTA.

W crimounTe IbHBIMI CIyYasiMU IIPOBEIEHUs BBIE3IHBIX HAJIOTOBBIX IIPO-
BEPOK IIPHU OCYIIIECTBJIEHUH HAJIOMOBOI0 MOHUTOPUHTA SABJISIIOTCS:

1) mpoBeeHMe BBIE3QHOM HAJIOIOBOM MPOBEPKM BBINIECTOSIIIUM HAJIOIO-
BBIM OPIaHOM — B IIOPSIIKE KOHTPOJIS 34 IeATeJIbHOCTHI0 HAJIOTOBOIO OpPraHa,
IIPOBOJIUBIIIET0 HAJIOTOBBI MOHUTOPHHT,

2) IToCpOYHOE IpeKpalleHre HaJIOr0BOI0 MOHUTOPUHTA;

3) HeBBIIIOJIHEHNE HAJIOrOILIATEJILITHNKOM MOTHBHUPOBAHHOIO MHEHMS HAa-
JIOFOBOT'O OpraHa.

B ciyuae mpoBemenmsa BBIE3IHOM HAJIOTOBOM ITPOBEPKH II0 YKA3AHHOMY
OCHOBAHUIO IIPEIMETOM BBIE3THON HAJIOTOBOM IIPOBEPKU SIBJISIOTCS IPABUJIE-
HOCTh MCYMCJICHUS ¥ CBOEBPEMEHHOCTD YILIATHI HAJIOTOB B COOTBETCTBUU C MO-
TUBUPOBAHHBIM MHEHKEM;

4) mpecTaBJIeHIe HAJIOTOILIATEIBIIUKOM YTOUHEHHON HAJIOMOBOM JeKIa-
paruu (pacuera) 3a IIePHO IIPOBEJIEHUs HAJOMOBOI0 MOHHTOPHUHTA, B KOTO-
PO yMeHbIIIeHa CyMMa HaJIora, IIOJIEKAIIAs YIIaTe B OI/IKeTHYIO CHCTEMY
Poccuiickoit @emeparimm, mo cpaBHEHHUIO ¢ paHee IpeacTaBIeHHOM HaJI0TOBOMN
Iexjaapalmein (pacueTom).

IIpoBenenre HAJIOrOBOro KOHTPOJIA B hOpMe HAJOTOBOTO MOHUTOPHHIA
HOCHUT JTI00pOBOJILHEIN xapakrep. Tax, corstacao m. 3 cr. 105.26 HK P® op-
raHU3aIlks BIpaBe 00paTUTHCS B HAJIONOBBIN OpraH C 3asBJIEHHEM O IIpOBe-
JIEHNY HAJIOTOBOTO MOHUTOPHHTA IIPU OJHOBPEMEHHOM COOJIIOICHUN CJIEIY-
IOIITUX YCJIOBUH:

a) COBOKYMIHAS CyMMa HaJiora Ha J00aBJIEHHYIO CTOMMOCTh, aKIIM30B, Ha-
JIora Ha IpuOBLIbL OPraHU3auil U HAJI0ra Ha JT00bIYY IT0JIe3HBIX NCKOIAEMBbIX,
THoJIesKATINX yIiaTe B OiomreTHYy0 cucremy Poccuiickoit Meneparmu 3a Ka-
JIEHTAPHBIN IO, IIPEIIIEeCTBYOIIHNI IOy, B KOTOPOM IIPEICTABJISIETCS 3asIBJIe-
HYE O IPOBEJeHNH HAJOTOBOI'0 MOHHTOPHUHIA, 0€3 ydera HaJIOTOB, IIOIJIeKAa-
IIUX YILJIATe B CBSI3HU C IIepeMeIleHreM TOBAPOB Yepes3 TAMOMKEHHYIO I'PAHUILY
TamoskenHoro cowaa, cocrapiisger He MmeHee 300 MutH pyo.;

0) cymMMapHBI 00BbEM IIOJIyU€HHBIX JOXOMOB II0 JAHHBIM TOJOBOM OyX-
raygTepckoii (PUHAHCOBOI) OTYETHOCTH OPTraHU3AINH 34 KaJIEHIAPHBINA TOJI,
PEIIIeCTBYIOMINY TOIY, B KOTOPOM IIPEICTABJISIETCS 3asiBJIEHME O IIPOBee-
HUAY HAJIOTOBOIO MOHMTOPHWHTIA, COCTABJISIET He MeHee 3 MJIP. Pyo.;

B) COBOKYITHASI CTOMMOCTE aKTHBOB II0 JaHHBIM OyXTaJITepcKoi (prHarco-
BO¥1) OTYETHOCTH OpraHusanuy Ha 31 mexadpsa KaJIeHapHoro roa, IIpeIIrecT-
BYIOIIIETO TOJIY, B KOTOPOM IIPEJICTABJISIETCS 3aABJICHE O IIPOBEIeHUN HAJIOrO-
BOT'O MOHHTOPHUHIA, COCTABJISIET HE MeHee 3 MJIp., pPyo.

Corstacho 1. 1 cr. 105.27 HK PO B ciyuae, eciu opraHu3ariis COOTBETCT-
ByeT BBIIIIEYKa3aHHBIM TPeOOBAHMUAM, OHA BIIpaBe He II03QHee 1 Mo rojaa,
MPEIIIeCTBYIONIEr0 IePHUOY, 38 KOTOPBINA ITPOBOJUTCS HAJIOTMOBBIA MOHHUTO-
PHHT, IIPeJACTABUTE 3asIBJICHNE O IIPOBEISHUN HAJOTOBOI0 MOHUTOPHUHrA (1a-
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Jee — 3asiBeHme) 1o popme, yTBepkIaeMoil denepabHBIM OPraHOM KCIIOJI-
HUATEJBHON BJIACTH, YIOJHOMOYEHHBIM IO KOHTPOJIIO W HAJI30py B 00JacTh
HAJIOTOB ¥ cOOPOB, TI0 MECTY CBOET0 HAXOKIEHUSI.

Oprammsanms, B coorBercTsur co cr. 83 HK PO orHecennas x karero-
puy KPYIHEHINX HAJIOTOILIATEJIBIINKOB, IIPEICTABJIAET 3asBJIEHHE O IIPO-
BeJIeHNH HAJIONOBOI0O MOHHUTOPHMHIA B HAJIOTOBBIM OPraH II0 MECTy ee ydeTa B
KadvecTBe KPYITHEHIIero HaJIoroILIaTe IbIITHuKA.

HaJtoroBsiit MOHUTOPHUHT IIPOBOJUTCS HAJIOTOBBIM OPIraHOM HA OCHOBAHUN
COOTBETCTBYIOIIETO PEITEeHUs, KOTOPOe, B CBOIO 0Yepe/lh, IIPUHUMAETCS II0 Pe-
3yJIbTaTaM PacCMOTPEHUS 3asIBJIEHU U IIPEICTABICHHBIX BMECTe C HUM JIOKY-
MeHTOB, uHpopMmarmu (1. 2 cr. 105.26, 1. 4 ct. 105.27 HK PD).

IIyurr 2 cr. 105.27 HK P® comep:xut mepedeHsb ToKymMeHTOB (MH@QOpPMA-
1K), IIPEJCTABJIIEMBIX BMECTE C 3asiBJieHrneM. K HUM OTHOCSATCS:

1) persiamenT MHPOPMAITMOHHOTO B3ANMOIEHCTBUSA 110 (hbopMe, yTBep:KIa-
eMoi (pelepaJIbHBIM OPraHOM HCIIOJHUTEIbHON BJIACTH, YIIOJHOMOYEHHBIM
10 KOHTPOJII0 B HAZ30Py B 00JIACTH HAJIOTOB M COOPOB;

2) mapopmalius 06 OpraHU3aIuAX, 0 (PU3UIECKUX JIUIIAX, KOTOPBIE IIPSIMO
¥ (A1) KOCBEHHO YyYaCTBYIOT B OPTAHU3AIINH, IPEICTABJISIONIEH 3asiBIIeHIe
0 IPOBeIeHUM HAJIONOBOIO MOHUTOPHHTA, U IIPHU 9TOM JO0JIsI TAKOI0 YIaCTUSI
cocraBJiger oosiee 25 %;

3) yueTHAs MOJIUTHUKA JJIsT I[eJIeH HAaJI0T000 I0KeHUST OPTaHU3aIAH, JTeHCT-
BYIOITIasi B KAJIEHIAPHOM TOOYy, B KOTOPOM IIPeJCTaBJICHO 3asIBJIE€HUE O IIPOBe-
JIeHUH HAJIOTOBOI'0 MOHUTOPHUHTA.

Oprauusarus, IIpeJCcTaBUBINAs 3asIBJIEHUE O IIPOBEIeHUN HAJIOTOBOTO MO-
HUTOPHUHTA, 10 IIPUHATHUSI HAJOTOBBIM OPTaHOM pPEIIleHus O IPOBeIeHUN Ha-
JIOTOBOTO MOHHUTOPHHTA HJIM pPelleHrs 00 0TKa3e B MPOBEIeHUH HAJIOTOBOIO
MOHHUTOPHHI'A MOKET 0TO3BATh €r0 Ha OCHOBAHUH IIMCHMEHHOTO 3aIBJICHHUI.

B ciyuae or3niBa 3asiBiieHMs 0 IPOBEIeHUN HAJIOTOBOIO MOHUTOPUHTA Ta-
Koe 3asIBJIEHIE He CUNTAETCS II0JaHHBIM.

Ilepuomom, 3a KOTOPBIA IIPOBOAUTCSA HAJIOTOBBLIA MOHUTOPUHT, SBJISETCS
KaJeHIapHBIA T'0/T, CJIeIYIONINI 3a TOO0M, B KOTOPOM OpTaHU3AIIN IPeIcTa-
BUJIa B HAJIOTOBBIM OpraH 3asBJIEHUE O IIPOBEIEHUN HAJIOTOBOI'0 MOHUTOPHH-
ra (m. 4 cr. 105.26 HK P®).

IIpoBenenre HaAJIOTOBOTO MOHUTOPUHIA HAUYMHAETCA ¢ 1 SHBApS roga, 3a
KOTOPBIN ITPOBOIUTCS HAJIOTOBBIM MOHUTOPHWHT, M OKAHUYMBAETCA 1 OKTSAOPS
rojia, CJIeYIOIIETo 3a MePHUOI0M, 3a KOTOPHIM TPOBOIUJICS HAJIOTOBLIH MOHU-
topuHr (1. 5 cr. 105.26 HK PO).

Crarba 105.28 comepskuT mepedeHb OCHOBAHUM, 110 KOTOPBIM IIPOBE/IEHIE
HAJIOTOBOTO MOHUTOPUHTA MOJKET OBITH JOCPOYHO mpekpariero. K ykasanubsM
OCHOBAHUSIM OTHOCSITCS:

1) HewucIioJIHeHHMEe OpTraHU3AIIHed peryiaMmeHTa WHQOPMAIIMOHHOIO B3au-
MOIEHMCTBUS, KOTOPOE CTAJIO MIPEISITCTBUEM JIJIS IIPOBEIeHUs HAJIOTOBOTO MO-
HUTOPHUHTA;

2) BBISIBJIEHHE HAJIOTOBBEIM OPTaHOM (DaKTa ITPEeICTABJIEHIS OPraHu3auei
HEJIOCTOBEPHON MHMOPMAIIMK B X0/l IIPOBEIeHM HAJIONOBOI0 MOHUTOPHUHIA;
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3) cucremarudeckoe (OBa pasa W 0oJiee) HeIpeaCTaBICHHE HAJIOTOBOMY
OpTraHy B XOJie IIPOBEIEHUs HAJIONOBOTO MOHHUTOPHHTA JOKYMEHTOB (MHQOP-
MAalluH), HOSICHEeHUH B IIOpSIKe, IpeaycmorperHoM cr. 105.29 HK PO.

Haustorossiit opras yBegoMJIsieT B IIMCbMEHHOM (popMe OpraHusaiiuio o J0-
CPOYHOM ITPEKPAIIEHUH HAJIONOBOI'0 MOHUTOPHUHIA B TEUEHHE JECATH JTHEH CO
JTHSI YCTAHOBJICHUSI BHINIEYKA3AHHBIX 00CTOATEIBCTB, HO He MOo3THee 1 CeH-
TSA0PA T0J1a, CIEIYIOIIEro 3a IIePUOIOM, 38 KOTOPBIN IIPOBOIUTCS HAJIOTOBBIM
MOHUTOPHHT.

Crarba 105.29 HK PO comepsxuT moIosKeHU 0 IOPSIKe IIPOBeIeHrs Ha-
JIOTOBOT'O MOHHUTOPUHTA.

B coorBeTcTBHMU ¢ m. 1 yKasaHHON CTATHYM HAJOTOBHIM MOHHTOPMHI IIPO-
BOJIUTCSI YIIOJTHOMOYEHHBIMHE JOJISKHOCTHBIMU JIMIIAMH HAJIOTOBOI'O0 OpraHa B
COOTBETCTBUHU C UX CJIY:KEOHBIMH OOSI3AHHOCTSIMH IT0 MECTY HAXOKJIEHUs Ha-
JIOTOBOTO OpraHa.

Eciin mpu mipoBeieHry HAJIOTOBOTO MOHUTOPUHTA BBIABJIEHBI IIPOTUBOPE-
YHST MEJKIY CBEIEHUSIMU, COAEPKAIINMUCT B IPEICTABICHHBIX JOKYMEHTAX
(madopMalmm), 1100 BEISIBICHO HECOOTBETCTBIE CBEIECHMH, IIPEICTABIEHHEIX
OopraHM3aIyeil, CBeIeHUsIM, COIEPIKAIUMCA B JIOKYMEHTAX, MMEMOIIUXCI ¥
HAJIOTOBOI'0 OpraHa, HAJIOTOBBIM OpraH coobIaer 00 9TOM OPraHU3aIuu C Tpe-
0oBaHMeM IIPEeJCTABUTH B TEUEHHE IIATH JHEH HeoOXOIUMbIe MOSCHEeHUS WJIN
BHECTH COOTBETCTBYIOIIME UCIIPABJIEHUS B T€UEHUE JIECATH JHEN.

B ciyuae ecim mmocsie pacecMoTpeHus IpeacTaBIIEHHBIX OPraHu3aIei mo-
SICHEHUY JT0O IIPK X OTCYTCTBUU HAJIOTOBBIA OPTaH YCTAHOBUT (DAKT, CBHJIE-
TeJILCTBYIOIIUH 0 HEeIIPABUILHOM HMCUYMNCIIEHUN (yIepsKaHNUM), HeIIOJIHOM WJIN
HEeCBOEBPEMEeHHOM yIaaTe (IepeduncIe ) HAJIOrOB ¥ cOOPOB, HAJIOTOBHIHI Op-
ra o0s3aH COCTABUTHL MOTHBUPOBAHHOE MHEHIE B IIOPSIKe, IIPeIyCMOTPEeH-
HoM cT. 105.30 HK PO (11. 2 cr. 105.29 HK P®).

MortuBupoBaHHOE MHEHHE OTpaskaeT IMO3UIIMI0 HAJIONOBOIO OpraHa IIo
BOITPOCAM IIPABUJIBHOCTH UCYUCIIEHUS (YIePiKaAHUSI), IIOJTHOTEL M CBOEBPEMEH-
HOCTH yILIATHI (IIePeYHCIIEHNsI) HAaJI0roB u coopos. MoTuBrpoBaHHOE MHEHME
HAIIPABJISIeTCST OPTaHU3AIUK IIPH IIPOBEJIEHUN HAaJIONOBOI'O MOHMTOPKHTA.
®opma 1 TpeOOBAHMUS K COCTABJIEHNI0 MOTUBHUPOBAHHOIO MHEHUS YCTAHABIIN-
BAIOTCS (hesrepaIbHBIM OPraHOM HCIIOJTHUTEIBHON BJIACTH, YIIOJTHOMOYEHHBIM
10 KOHTPOJIIO M HAaI30py B 00JIaCTH HAJIOTOB ¥ cO0poB. MOTUBHpPOBAHHOE MHE-
HUe IIOJINChIBAETCS PYKOBOIUTEJIEM (3aMECTUTEJIEM PYKOBOIUTEIIST) HAJIOTO-
Boro opraxa (ir. 1 cr. 105.30 HK P®).

Brrmeykasanuast craThs TaKike COMEPIKHUT IIOJIOMKEHUS O IIOPSIKE HUCTPe-
0oBaHMs JOKYMEHTOB B PAMKaX HAJOTOBOI'0 MOHUTOPUHTA, KOTOPKIH 110 CBOEH
CyTHU aHAJIOTMYEeH IIOPAAKY, yeraHoBiaerHoMy cr. 93 HK PO.

MoTtuBupoBaHHOE MHEHIE HAIPABJIAETCSI OPTaHU3AINH B TEUYEHHUE IISTH
JTHEeM co IHs ero cocrasyeHus. Cieayer OTMETHTD, YTO YKA3aAHHBINA IOKYMEHT
MOKeT OBITH COCTABJICH He II03JHee YeM 3a TPU Mecslla 10 OKOHYAHUSI CPOKa
IpoBeneHus Hasorosoro mouuropunra (. 3 cr. 105.30 HK P®).

Corstacho 11. 2 cr. 105.30 HK P® moruBupoBamHOEe MHEHME COCTABJISIET-
Cs HAJIOTOBBIM OPraHOM II0 COOCTBEHHOM WHUITMATHBE HWJIM II0 3aIIpocy Op-
ragusanyy. MoTUBMPOBAHHOE MHEHINE [0 MHUIIMATHBE HAaJIOTOBOTO OpraHa
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COCTABJISIETCSA B CJIy4ae, €CJIU IPU IIPOBEIeHUN HaJOrOBOTO MOHUTOPUHTA HAa-
JIOTOBBIM OPT'aHOM YCTAHOBJIEH (PAKT, CBUAETEJILCTBYIOIINI 0 HEIPABUILHOM
ncuncieHnn (yoeps:KaHnm), HeIIoJHON MM HeCBOeBPEeMeHHOH yiaTte (mepe-
YHCJIEHUH) OPraHu3aIeil HajJoros u coopos. MoTUBUpPOBaHHOE MHEHHE HAa-
IpaBJIsIeTCS OPraHU3aIl[iH B Te€UeHUe IISTH JHeH co JHSA ero cocraByieHus (1. 3
YKa3aHHOM CTATbH).

3armpoc 0 mpeacTaBJIeHI MOTHBHPOBAHHOIO MHEHMS HAIITPABJISIETCS Op-
raHua3alell B HAJIOTOBBIU OpPraH, IPOBOJAIININ HAJIOTOBBIN MOHUTOPWHT, HE
mo3nHee 1 WO/ TOHA, CJIEAYIOIIETo 3a IIePUOJI0M, 38 KOTOPBHIA IIPOBOIUTCS
HAJIONOBBIM MOHUTOPHHT, IPH HAJWYNN y Hee COMHEHUN WJIM B cjydae He-
SICHOCTHM TIO BOITPOCAM IIPABHJIBHOCTH HCYUCIEeHUSA (YIepsKAaHUs), TOJTHOTHI
M CBOEBPEMEHHOCTH YILIATHI (IIePeYNCIeHNs) HAJIONOB U COOPOB 3a IIePHO/I
IPOBE/IEHUS B OTHOIIIEHUU 9TOM OPTaHU3AIIMU HAJOTOBOTO MOHUTOPUHTA IIO
pesyJIbTaTaM COBEPIIEHHBIX (PAKTOB XO3AMCTBEHHOM KM3HU OPraHU3aIlHMN.
B 3ampoce o mpeicTaBiieHUH MOTUBUPOBAHHOTO MHEHHUS M3J1araeTCs 03U
OpTaHM3AIINHU 110 YKasaHHbIM Bompocam (1. 4 cr. 105.30 HK PD).

ITonomxennem 1. 6 cr. 105.30 HK P® npenycmorpeHo, uTo B ciIydae corja-
CUs ¢ MOTUBUPOBAHHBIM MHEHUEM OPTaHH3allfs YBEIOMJIAET 00 9TOM HAJIO-
TOBBIH OpTaH, COCTABUBIINY MOTUBHUPOBAHHOE MHEHNE, B TeUEeHUe OJTHOTO Me-
CAIIA CO JTHS eT0 ITOJIYYEeHUS C IPUJIOMKEHNEeM JOKYMEHTOB, ITIOATBEPKIA0IINX
BBHITIOJTHEHME YKAa3aHHOI0 MOTHBUPOBAHHOTO MHEHUS (IIPU UX HAJTUINHN).

B mporuBHOM ciiyuae opraHusalusa B TeUeHME OHOI'O MECSIIA CO JHS ero
TOJIyYeHUs IIpeJCcTaBJIsIeT Pa3HOIJIACHS B HAJIOTOBHIM OpTaH, KOTOPBIM CO-
CTaBJIEHO 3TO MOTHBHUPOBAHHOE MHEHUE.

HaustoroBsiit opras, MOJIyYUBITHY YKa3aHHBIE PA3HOIVIACHUS, 00S3aH B Te-
JeHHe TPexX KAJICHJAPHBIX JTHEH CO JHSA WX II0JIYYeHNI HAIIPABUTDh 9TH PA3HO-
IJIaCUsI CO BCEMU MMEMOIIMMUCA Y Hero MaTepuajiaMu [JId WHUIITUAPOBAHU
IPOBEIEHUST B3ANMOCOTJIACUTEILHOM IIPOIleayPhl B (pelepaIbHBIM OpraH KC-
OJTHUTEJILHOM BJIACTH, YIIOJTHOMOYEHHBIH 0 KOHTPOJII0 U HAA30PY B 00JIaCTH
HaJyoros u cbopos (1. 8 cr. 105.30 HK P®).

Ilopsimox IpoBeeHUs B3aWMOCOTJIACUTEIBHOM IIPOIleAyPhl YCTAHOBJIEH
ct. 105.31 HK P®. B coorBeTcTBYH € YKa3aHHOM HOPMOM B3aMMOCOIJIACUTEIb-
Has IIPoIeaypa IPOBOIUTCS PYKOBOAUTEIEM (3aMeCcTUTeIeM PYKOBOIUTEJIS)
demepasibHOrO OpraHa MCIIOJIHUTEIBHON BJIACTH, YIIOJHOMOYEHHOTO II0 KOH-
TPOJIIO ¥ HAJA30py B 00JIaCTU HAJIOTOB M COOPOB, B Te€UEHHUE OIHOTO MECAIla CO
JTHS IIOJIYYEeHHUs Pa3HOIJIACHUM M MATepPHUAJIOB, IIPEICTABJIEHHBIX HAJIOMOBBIM
OpTaHoM, C y4acTheM HAaJIOIOBOI'0 OpTaHa, KOTOPHIM COCTABJIEHO MOTUBHUPO-
BaHHOE MHEHUe, ¥ OpTaHu3aluu (ee IpeJcTaBUTeNIA), KOTOpas IIpeacTaBuIa
pPa3HOTJIACHS.

Ilo pesynbpTraTaM B3amMOCOIJIACUTEILHOM MPOIEaypsl (peaepabHbINA op-
raH UCIOJHUTEJIBHOM BJIACTU, YIIOJHOMOYEHHBIN IO KOHTPOJIO U HAI30PY B
obJIacTy HAJIOTOB M COOPOB, YBEIOMJISET OPTAaHU3AINI0 00 M3MEHEHUN MOTH-
BUPOBAHHOTO MHEHUS JIMOO 00 OCTABJIEHUN MOTHBHUPOBAHHOTO MHEHUS 0e3
H3MEHEH .

VBengomiieHnne 00 M3MeHEHNN MOTHBHPOBAHHOTO MHEHHS JIr00 00 OCcTaB-
JIGHUY MOTUBHPOBAHHOI'0 MHEHMS 0€3 N3MEeHEHUs IOIIINCHIBAETCS PYKOBOI-
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TeseM (3aMeCTHUTeJIeM PYyKOBOAUTEJIsI) (peIepaIbHOr0 OPraHa MCIIOJIHUTEIIb-
HOM BJIACTH, YIIOJHOMOYEHHOI0 II0 KOHTPOJI M HAI30py B 00JIaCTHU HAJIOTOB
U cOOpOB.

VBemomieHre BpydaeTcsd WM HAIIPABJSETCA OPraHU3allid B TeYeHUe
Tpex KaJIEHJAPHBIX THEH CO IHS er0 COCTABJICHMUS.

Opranusariys B TeUeHHe OJHOI0 MECSIIa CO THS IIOJIyUeHU YBeJOMIICHUS
00 M3MEeHeHW! MOTHBUPOBAHHOTO MHEHUS JOO0 00 OCTAaBJIEHUW MOTHBHUPO-
BAHHOI'O MHEHHsS 0e3 M3MEeHEeHUS YBEeIOMJISeT HAaJIOTOBHIM OpraH, KOTOPBHIM
COCTaBJIEHO MOTHUBUPOBAHHOE MHEHHUE, O COTJIACHUY (HECOTrJIaCHhM) C MOTUBHUPO-
BAHHBIM MHEHHEM C IIPHJIOYKEeHUEM JOKYMEHTOB, IOITBEPIKIAIOIINX BHITIOJI-
HEeHNe YKA3aHHOI0 MOTUBUPOBAHHOIO MHEHUS (IIPH UX HAJIMYNH).

K ocoberHOCTSIM OCyIIIeCTBIIEHMS HAJIOTOBOT'O MOHUTOPMHTA TAKIKE MOMKHO
OTHECTH TO 00CTOATEJILCTBO, YTO IIPU €ro IIPOBEJIEHUN HAaJIOIOBBINA OpraH He
BIIpaBe HAIIPABJIATHL OPraHM3allMy MOTHBUPOBAHHOE MHEHHE II0 BOIIPOCAM,
CBSI3AHHBIM C OCYIIECTBJIEHHEM KOHTPOJISI COOTBETCTBUS II€H, TPUMEHEHHBIX
OpTraHM3aleil B KOHTPOJUPYEMBIX CIEJIKAX, PHIHOYHBLIM [IEHAM.

IIpu mpoBemeHmre HAJIONOBOTO MOHHTOPUHIA HAJIOTOBEIE OPTaHbI IIpecJie-
IYIOT CJIEIYIOIIYe IIeJIU: 1) OIIePaTUBHO U KAYeCTBEHHO OCYILECTBIIATh (PYHK-
MY 10 KOHTPOJII0 M HAJA30PY 34 COOII0IeHneM 3aKOHOIaTeILCTBA 0 HAJIOTaxX
u cOopax, 3a IIPABUJIBHOCTHIO MCYHMCJIEHNS, ITIOJTHOTOM W CBOEBPEMEHHOCTHIO
BHECEHHS B COOTBETCTBYIOIINI OO KEeT HAJIONOB U COOPOB; 2) HAJIOTOBBINA MO-
HUATOPHUHT O3BOJIUT IIOBBICUTH IIPOTHO3UPYEMOCTD IIOCTYIIJIEHUNA HAJIOTOB BO
Bce ypoBHM OmosxeTHON cmcreMbl Poccuiickoit Memeparimm, a Tak:xe CBOe-
BPEMEHHO BBISBJIATDH IIPO0OEJIbI U KOJIJIU3UN B HAJIOTOBOM 3aKOHOIATEJIECTBE;
3) BHeJpeHre HAJOrOBOr0O MOHUTOPHMHTA HA IIOCTOSHHON OCHOBE OyIeT CIIO-
COOCTBOBATH COKPAIIEHHIO 3aTpaT Ha IIPOBeIeHNe HAJIOTOBBIX IIPOBEPOK, CY-
JTIeOHBIX U3IePIKEK B CBSI3H C COKpAIleHHeM HAaJIOTOBBIX CIIOPOB U ITOBBIIIIEHUIO
YPOBHS IIPABOBOM KYJIbTYPHI HAJIOTOILIATEIBIINKOB II0 YIIJIATEe HAJIOTOB.

J1J1s1 HAJIOrOIIATe I IINKOB—YYaCTHUKOB IPOIIEIyPhl HAJIOTOBOI'O MOHHUTO-
PHHTa IIPENMYIIECTBO TAKOI0 YYACTHA 3aKJII0YaeTCsa B TOM, YTO 34 IIEPHOJI,
B OTHOIIIEHHN KOTOPOI'0 OCYIIECTBJISIETCS HAJOTOBBIA MOHUTOPHWHI, HAJIOTO-
IJIATEJIBIIUE MMEEeT BO3MOJKHOCTDH OIMEPATHBHO Y3HABATH MO3UIIWIO HAJIOTO-
BOT'O OpraHa II0 HAJIONOO00JIOMKEHU0 OTHeIbHBIX OIepalluil U CIeJIOK 1 He IO/ -
BepraThCs BBIE3THBIM U KAMePAJIbHBIM HAJIOTOBBIM IIPOBEPKAM 34 YKa3aHHBIE
EePHUOOLI B IIOCIEIYIOIIEM.

Hassauwue soBoro pasgena HK PO ogHo3HaYHO yKRa3bIBaeT HA TO, YTO Ha-
JIOTOBBI MOHHTOPHHT IIPEJCTABJIAET CO00H (popMy HAJIOTOBOIO KOHTPOJIS.

B cBsiau ¢ aTHM He BIIOJIHE MMOHATHO, IIOYEMY 3aKOHOIATEJ b BBIHEC 9TOT
noguHCTUTYT 3a mpenessl riasel 14 HK P®, koropas, kak mpeacrasiisercs,
¥ IpH3BaHa JIOKAJIN30BATh MHCTUTYT HAJIONOBOIO KOHTPOJISA B CHCTEME 3aKO-
HOJIATEeJILCTBA 0 HAJIOraxX 1 cOopax.

Takoe 060cobJIeHIIEe HAJIOTOBOI'O MOHHTOPUHTA, XOTS 1 He SIBJIAETCS KPH-
THUYHBIM, HO IPEICTABJISIETCSI HeOOOCHOBAHHBIM, ¥ HOPMBI O HAJIOTOBOM MO-
HUTOPHWHIE IOJIFKHBI HaiTu cBoe MecTo B ritaBe 14 HK P® o masoroBom KoH-
TpoJIE.
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OnHuM W3 BayKHEMINNX ITOTEHIIUAJBLHBIX PEeCypCcoB HAJIOMOBOIO MOHUTO-
PHHTa SBJISETCS TO, YTO HAJOTOBBIM MOHHUTOPHUHT MOJKET CTATh CO BpeMeHeM
OCHOBHBIM HMHCTPYMEHTOM B 00pb0e rocygapcrBa ¢ YKJIOHEHHEM OT YILIATHI
HAJIOTOB.

VuureiBas 0oJiee mpocToil mo popMe JOCTYIIHOCTH K JOKYMEHTaM HAaJIo-
roILIaTeNIbIMUKA — OOMEH IT0 MH(OPMAIIMOHHLIM KaHaJaaM B peajIbHOM MAac-
mrabe BpeMeHu (on-line I0CTYyII), HAJOTOBBIM OPraH B paMKaxX HAJIONOBOI'O
MOHUTOPHHTA II0JIy4aeT KA4YeCTBEHHO HOBBIE BO3MOYKHOCTH B 0Oopbbe c
VKJIOHEHMEM OT YILJIATHI HAJIOIOB.

Kpome Toro, mpuHIIKMITHATILHO HOBBIM M BAKHBIM SBJISETCS TO, YTO B PaM-
Kax JaHHOU (hOPMBI HAJIOMOBOI'0 KOHTPOJIS TOCYAAPCTBO HE IIPECIeayeT JIUIIO,
y3Ke COBEpIIHUBIIIee MJIX JIOIIyCTHBINee HapyIlleHne, a elle Ha CTaIuH, Koraa
CUTYyaIlus MOKeT OBITh MCIIPABJIEHA, HAIIPABJISAET IIpeayIpeskIeHre B hopme
MOTHUBHUPOBAHHOTO MHEHUSI.

[Ipu BBemeHMY HAJIOTOBOrO MOHUTOPHHTA B IIPAKTUKY PAOOTHI HAJIONOBBIX
OPTaHOB C YYETOM €ro OOJIBIINX ITOTEeHIINAILHBIX BO3MOKHOCTEN KaK (DOPMBI
HAJIOTOBOT'0 KOHTPOJISI, YTO B IEPCIIEKTUBE, 6€3YCJI0BHO, IPUBEIET K PAaCIIIHU-
peHuio cheprl ero IPUMEHEHU 3a CUeT BKJIIOUEeHHs Bee bosee u 0oJiee IImpo-
KOT0 Kpyra HaJIOrOILIATEJIBIIUKOB, B YCJIOBHUAX COBpeMeHHoM Poccuu, korma
O0opbba ¢ KOppPYyHIHe ABISETCA OHON M3 BaKHEMINNX 3a0a4 rocyIapCcTBa 1
BCETO POCCHMCKOTO O0IIEeCTBA, HEJIb3sI He 00paTHUTh BHUMAaHHE HA OOJILIIINE
BO3MOKHOCTH, KOTOPbIe HAJIONOBBIM MOHUTOPHHT ITPEI0CTABIIAET JJI KOPPYII-
IroHepoB. JlaHHBI MOMEHT TOKe HeoOXOIHMMO YUNUTHLIBATH IIPU POPMUPOBA-
HUY OPTaHU3AIMOHHON CTPYKTYPhI HAJIOTOBOTO MOHUTOPUHTA ¥ MH(OPMALIX-
OHHO-IIPABOBBLIX MHCTPYMEHTOB 00MeHAa MH(OPMAIIHA.

B saxmouenne Taksxe HeoOXOQUMO OTMETHTH, YTO HAJIOTOBBIA MOHUTO-
PHUHT He SBJISIeTCS eIUHCTBEHHBIM CPEICTBOM OOPBLOBI C YKJIOHEHHEM OT YII-
JIATHI HAJIOTOB, HO OYEHb IIEePCIIEKTUBEH, eCJIX OyIeT UMeTh COOTBETCTBYIOIILYIO
3aKOHOATEJIFHYI0 023y U aJeKBATHYIO IIPAKTUKY IPUMEHEHUS.
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INOOIIPEHNE JOBPOCOBECTHLIX ITPOBEPAEMbBIX CYBBLEKTOB
N KOHHEHTPAIIA KOHTPOJIS HA HAPYIIUTEJIAX
KAK ITPUHIOUIIBI HAJIOT'OBOI'O KOHTPOJIA

PROMOTING HONEST AUDITED ENTITIES
AND THE CONCENTRATION OF CONTROL ON THE OFFENDERS
AS THE PRINCIPLES OF TAX CONTROL

B. IITlaTos
3aMeCTHUTEeJIb JUPEKTopa

Hayuno-uccnedosamensvcrkuii uncmumym ¢ounanco8020 U HAJI0208020 NPABQ
(Pecnybnura Kazaxcmar)

B cmamuve paccmampuganmes nPUHLUNRDLL NOOULPEHUA HAJI020NJIAMeib-
WUKO08 U KOHUEHMPAUUU KOHRMPOJIA HA HAPYULUMELX KAK YaCmb HO-
6086e0eHUlLl, ycmaHosieHHbix [Ipeonpurnumamenvckum rkodexkcom Pec-
nyonuxu Kazaxcmat.

The subject of this article the principles that encourage taxpayers and
the concentration of control on violators as the principles of tax control,
as part of the innovations of The Entrepreneur Code of the Republic of
Kazakhstan.

C 1 auBapsa 2016 r. B Pecuyonure Kasaxcranm Berynwmi B cumiry Ilpen-
HIPUHUMATEJLCKUHE Kogekc Pecnybsmru Kasaxcran ot 29 oxrsiops 2015 r.
No 375-V 3PK (masnee — Ilpeagnpuanmaresbeknii kKogekce). Kak ycranosiieHo
mpeamMOyJIOH, KOIeKC OIIpeeJisieT IIPAaBOBbie, dKOHOMUYECKHE U COIIUAJIbHEIE
VCJIOBHS W TapaHTHUH, 00ECIeUHBAIOIINE CBOOOIY TpPEeIIpPUHUMATEILCTBA B
Pecny6inke Kasaxcraw, peryimpyer o0IeCTBEHHBIE OTHOIIEHUS, BOSHUKA-
OIIFEe B CBA3U C B3aMMOJIEHCTBUEM CYOBEKTOB IIPEeIIIPUHUMATEILCTBA U T0-
CyZIlapCTBa, B TOM YHCJIE€ TOCYJAPCTBEHHBIM PETYJIUPOBAHUEM W TIOIEPIKKOM
IpeIIPUHUMATEHLCTBA.

Opuoit u3 ocobernHocTei [IpenmprHIMATEIBECKOrO KOOEKCa SIBJISETCS Ha-
JIMYre B HEM HOPM PEeryJIHUPYIONINX B3AUMOOTHOIIIEHUs B cdepe HaIoroobso-
SKEHUs, B YACTHOCTH OOIIHMHI ITOPAIOK M YCIIOBUA OCYIIECTBIIEHUS HAJIOTOBOTO
kouTposd. Tar, Hampumep, . 54) cr. 138 IIpennpuHnMaTeIHCKOr0 KomgeKca
YCTAHOBJIEHO, UTO KOHTPOJIb B TOM YKCJIE OCYIIECTBJISAETCS 34 IMOCTYILIIEHUEM
HAJIOTOB W JAPYTUX 00A3aTeJIbHBIX IIATEKeN B OIOKET, a TaKiKe MOJTHOTON
M CBOEBPEMEHHBIM IIepeYrCcIeHneM O00S3aTeJIbHBIX IT€HCUOHHBIX B3HOCOB,
00513aTeJILHBIX TTPO(PECCHOHATBHBIX TTEHCUOHHBIX B3HOCOB B €UHBIA HAKOIIH-
TeJILHBIN IIeHCHOHHEIN (DOH/ M COIMAILHEBIX OTUnCIeHN B [locymapceTBeHHbIi
(boH/I CcOIMAIBHOIO CTPAXOBAHMS, OTYMCJICHUN W B3HOCOB Ha 00s13aTesIbHOE
COITMAJTEHOE MEIUITMHCKOE cTpaxoBaure B MO COMUaTBFHOTO METUITTHCKOTO
CTPaxOBaHUA.

© MIatos B., 2016
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Crenyer oTMETHTb, YTO HM3-3a PEIAKIIMOHHBIX ocoberHocTel Ilpemmpu-
HUMATEJIECKOI0 KOJEKCA HEIIOATrOTOBJIEHHOMY II0JIb30BATEN0 CJIOMKHO OyIer
cpasy OIIpeseSIuTh, KaKre HOPMBI JJAHHOI0 HOPMATHUBHOIO aKTa OTHOCSTCS K
chepe HAIIOr0OOJIOKEHNS M B KAKOM 00beMe, M JaHHAd IpobeMa 3aCIIys K-
BaeT OTIEeJIBLHOIro 1 00Jiee 00bEMHOr0 UCCIIENOBAHMS.

JlanHoe yTBep:KIeHMEe OTHOCUTCSI M K IIPHUHIUIAM TOCYIapCTBEHHOIO W
B YaCTHOCTHM HAJIOTOBOI'O KOHTPOJIS, KOTOpPBIE pa3MeIleHbl 3aKOHOIaTeJIeM B
pasuuHbIX HopMax Ilpeampuanmaresberoro komexca. Ilpu arom HEKOTOPBIE
M3 HUX HA3BAHBI TAPAHTHUSIMU IIPEeIIIPUHUMATEIBCKON IeATeIbHOCTH, WJIN
OCHOBAHUSIMU IIPOBEIEHUS KOHTPOJIA, W JINIIH YaCTh U3 HUX IIPAMO IIOMMeE-
HOBAHBI KAK IIPUHITUAIILI, OJHAKO KAaK [IPUHIIUIIE B3AUMOIEUCTBUS CyOBEKTOB
IpeaIpPUHIMATEIBCTBA U rocyaapcrea. TeM He MeHee YacTh U3 IIPUHIIAIIOB
HAJIOTOBOI0 KOHTPOJIS IlepeuyncyieHa B 1. 2 cr. 3 llpeampuHuMaTebCcKoro
KOJIeKCa, KOTOPbIe 3aKOHOIATe b HICHTUQUIINPYET KAK IIPUHIIAIIEI B3aMO-
JIeficTBUSI CyOBEKTOB IIPEAIPUHUMATEIBECTBA U TocyaapcTBa. K HuM oTHece-
HBI: 1) 3aKOHHOCTB; 2) cB00OIA IIPEIIPUHUMATEILCTBA; 3) PABEHCTBO Cy0Oh-
eKTOB IIPeIIPHHUMATEILCTBA; 4) HEeIIPUKOCHOBEHHOCTH COOCTBEHHOCTH; b)
Io0pocoBecTHAA KOHKYPEHIIHs; 6) OalaHC MHTepecoB IoTpeduTeiel, Cyobek-
TOB IIPEINPUHUMATEILCTBA W TOCYIAPCTBA; 7) IIPO3PAYHOCTD JEeATEIbHOCTH
rOCyIapCTBEHHBIX OPraHOB U JIOCTYIHOCTH MH(opmarmn; 8) adphpeKTUBHOCTD
TOCYZapCTBEHHOI0 PEeryJIMPOBAHUSA IIPEIIPUHUMATEIBCTBA; 9) IIOBBIIIIEHHUE
CITOCOOHOCTH CYyOBEKTOB IIPEIIPUHUMATEIbCTBA K CAMOCTOSATEILHOM 3aIUTe
CBOHX IIPAB M 3aKOHHBIX MHTepecoB; 10) IIpuopHuTeT IIpeayIpeskIeHus IIPpaBo-
HapylleHus; 11) B3aauMHasi OTBETCTBEHHOCTh CYOBEKTOB IIPeIIIPUHIMATE Ib-
CTBa M rocymapcTsa; 12) cBoboma 0T KOPPYIIINH; 13) CTUMYJIHPOBAHIE IIpeI-
MPUHUMATEJBECKOM eATEJIbHOCTH U 00eCIIeueHre ee 3allUThl U II0IePIKKH;
14) mogyiepsKKa OTeUeCTBEHHBIX IIPOU3BOJUTENIeH TOBApoB, pabor, ycuyr; 15)
HEJIOIIYCTHMOCTh HE3aKOHHOI'0 BMEIIATeIbCTBA I'OCYIAapCTBa B JIejia CyOhek-
TOB IIPEeIIPUHUMATEIBCTBA; 16) ydyacTHe CyOBEeKTOB YaCTHOrO IIPENIIPUHI-
MAaTeJIbCTBA B HOPMOTBOPYECTBE; 17) CTUMYJIMPOBAHME COI[UAILHON OTBETCT-
BEHHOCTH IIPEeIIIPUHIMATEJILCTBA; 18) orpaHnYeHHoe yIacTre Trocy1apcTBa B
HpPeaIpPUHUMATEIbCKOM eI TeIbHOCTH.

B cBs13u ¢ passimyHBIME OrOBOPKAMH, MCIIOJIb30BAHHBIMU 3aKOHOIATEIEM
IIPU YCTAHOBJIEHUHU ITPUHITAIIOB KOHTPOJIS, OTIEJIBHO CJIIYeT OIPEeIeIUTHC C
HaJIeKaIM DoHaTreM IpuHIuia. B coorBercreun ¢ @mirocod)CKUM 9HITHK-
JIOTIeJUYECKHM CJI0BapeM, HPHHIUI (0T JIaT. principium — OCHOBA, HAYAJIO)
— 1) B cyOBEKTUBHOM CMBICJIE OCHOBHOE IIOJIOMKEHME, IIPEIIIOChIIKA; B 00bheK-
THUBHOM CMBICJI€ MCXOIHBIN IIYyHKT, IIEPBOOCHOBA, cAMOe IIepBoe; 2) 0CHOBOIIO-
Jlarapliiee TeOpeTHYIECKoe 3HAHNe, He ABJISIINeecs HU JTOKa3yeMbIM, HU Tpe-
OYIOILIM [JOKa3aTeJILCTBA; 3) OCHOBOIIOJIATAIOIIAA dTHYECKAs HOPMA, KOTopasd
corstacao Kauty, saBiisiercs min cyObeKTUBHON — MAKCHUMOM — M HAIIPABJISIET
BOJIIO, IIOCKOJIBKY OHA BBICTYIAET KAK PYKOBOISAIIMHI IO OTHOIIEHUIO K OTIe/Ib-
HBIM WHIUBHUIAM MOMEHT, WJIH O0BeKTUBHOM — 3aKOHOM — 1 B TAKOM CJIydae
IPU3HAETCS 3HAYUMOM JJIS BOJIM KasKI0T0 PA3yMHOI0 CyIllecTBal.

! Ounocodcknii sHIIMKIONeauYeckui ciosapb. M. : UHOPA-M, 2006. C. 363.
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YT00BI HE 0OCTABAJIOCH COMHEHUM B 3HAYEHUH CJIOBA IIPUHITUAID, IPUBEIEM
elle OJTHO YTBEP:KIeHNe U3 TOJKOBOIO CJIOBAPS PyCCKOro sabika: «[Ipmarmm —
1) ocHOBHOE, MCXOIHOE II0JIOMKEHNE KAKOM-HUOYIb TEOPUH, YICHUS, HAYKA U
T.11.; 2) yOeskIeHme, B3TJIAI Ha BeIly; 3) OCHOBHAS 0COOEHHOCTH B YCTPONCTBE
Yero-JImoon.

Ilo oTHomIeHMI0 K IIPUHIMIIAM 3aKOHOIATEJIBHOM HesaTesibHocTH B Pec-
nybonuke Kasaxcran npusenem muenne Koucrurymmornnoro Cosera Peciry0-
nukn Kasaxcram: «...rmo muenuioo Komcruryrmonnoro CoBera, 0CHOBOIIOJIA-
ramIUMy IPUHIIUIAMA 3aKOHOIATEJIBHON JIeATEIbHOCTH CJIEAyeT CUUTATh,
mpeske Bcero, uaen mpeaMm0y il KoHcTuTymm, a Taksxe 0CHOBOIIOIATAOIIIE
HPUHIIUIE JesaTebHocTH Pecrybsimkn Kasaxcran, mpoBoariianeHHbIe TyH-
kroMm 2 cratbu 1 Komcturyimm (oOliecTBeHHOE coryiacue M IIOJIUTHYECKAas
CcTaOMIBHOCTD; 9KOHOMUYECKOe Pa3BUTHE Ha 0JI1aro BCero Hapoaa; Ka3axcraH-
CKMI HMATPUOTH3M; pellleHre HanOoJiee BasKHBIX BOIPOCOB I'OCY/IapCTBEHHOMN
SKU3HU JEeMOKPATUYECKUMMM METOJaMU, BKJIIOUAs IOJIOCOBAHHE Ha PecIryo-
JIMKAHCKOM pedepernyme miau B [lapiamente). ...0CHOBOIOJJIATAIOIINMHU I10-
snoxkenuavu KoHeruTymu B 3aKOHOZATEILHOM gesaresabHocTr IlapiamenTa
SIBJISIIOTCS TaKsKe HOPMBI 00 yTBep:kaeHnr KasaxcraHa JeMOKPATHYECKHM,
CBETCKHUM, IIPABOBBHIM U COIIMAJIBHBIM I'OCYAAPCTBOM, BBICIIHMHU II€HHOCTSIMU
KOTOPOI'0 SABJIAIOTCS YEJIOBEK, er0 JKM3Hb, IIpaBa W CBOOOIBI, 00 YHUTAPHOM
roCyIapCTBe C IMIPEe3UIeHTCKOM (POPMO ITPABJIEHHS; O COOTHOIIIEHH HA PO IHO-
I'0 ¥ TOCYJapCTBEHHOT0 CYBEPEHUTETOB; O €IMHCTBE I'OCYIapPCTBEHHON BJIACTH
¥ ee pasfieJIeHUH Ha BETBU; O JEMCTBYIOIIEM IIPaBe; IIPUHITAIILI IIOCTPOESHIST
CHCTEeMBI TOCYIaPCTBEHHBIX OPTaHOB, BUIBI I'OCYIaPCTBEHHBIX OPTaHOB, IOPS-
JTOK uX (DOPMUPOBAHUS, PYHKIIUH U II0JTHOMOYHS MOCYIapPCTBEHHBIX OPI'aHOB,
u3gaBaeMble (MPUHUMaeMble) UMY aKThI, OCHOBBI B3AMMOOTHOIIIEHUH 1 COIIOI-
YUHEHU.

Mpger nmpusenn muenne Komcrurymmornnoro Cosera Pecnybnukm Kasaxc-
TaH 0 OCHOBOITOJIATAIOIINX IIPUHITAIIAX 3aKOHOIATEIbHOM NesITeJIbHOCTH, TaK
KaK CUMTaeM, YTO IPHUHIIUIIEI, N3JI0KeHHbIe B HOPMATUBHOM IIPAaBOBOM aKTe,
¥ B IIOCJIEYIOIIEM MPUHIIUIIE JIeATEeJIHHOCTH IPABOIPUMEHUTEISI He MOLYT
IPOTUBOPEYUTh OCHOBHBLIM KOHCTHUTYIIMOHHBIMU MOIEAM, KOTOPBLIME PYKOBO/I-
CTByeTCsI 3aKOHOIATEJIb, IIPUHUMAS JII000M 3aKOH.

IIpuHIUIIBI OCYIIECTBIEHUS 3aKOHHOM IIPAaBOIIPUMEHUTEILHON JesaTelIh-
HOCTHU He MOTYT IIPOTHBOPEYUTD, B TOM YHCJIE OOIIUM ITPUHIIKIIAM [IPaBa, Kak
BHUI0BOTO (BBICIIIETO B MEPAPXU COOTHOIIEHUS: IIPABO — 3aK0H) 00Pa30BaAHU
JLJIST 3AaKOHOIATEILCTBA. 3aK0H, peaIn3ysi IpaBo, KAk MUHUMYM J0JIKEH COOT-
BeTCTBOBATH IMpUHIMIIaM IIpaBa. Tak, Hanpumep, M. H. Mapuenko ykassiBa-
€T, YTO IIPUHITAIIL UMEIT BAyKHOE 3HAYEHUE CPEIH COCTABHBIX KOMIIOHEHTOB

2 Oocecos C. H. CioBapb pycckoro s3sIka / mop pemd. I-pa (puiiosi. Hayk, Tpod.
H. 1O. llIsemoBoii. 16-e uan., mcap. M. : Pyc. a3., 1984. C. 515.

3 006 oduImaIbHOM TOJKOBAHWU CTAThbU 54, MOAIYHKTOB 1) M 3) IyHKTa 3 CTa-
Teu 61, a Taksxe paga apyrux Hopm Komcrurymum Pecryonmkm Kasaxcrawm mo Bor-
pocaM OpraHM3allMHU TOCYIAPCTBEHHOI0 YIIPABJICHUS | HOPMATHUBHOE IIOCTAHOBJICHUE
Koucrurymmonsuoro Cosera Pecyosimmrn Kasaxcrawm or 15 orrsiops 2008 r. Ne 8 // Ka-
3axcrauckas npasga. 2008. 30 oxr. Ne 237 (25684).
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mpaBa U IIPeJCTABJISIIOT OO0 OCHOBHBIE WJIEH, MCXOIHBIE ITOJIOMKEHMUS VI
BeyIre Havaja mpoiecca GPOpMUPOBAHUSA, PA3BUTUA U (PYHKIIMOHUPOBAHUS
mpasa. ... JlpuHIUITE ITpaBa BHICTYIIAIOT B KaYeCcTBE CBOEOOPA3HOI HecyIel
KOHCTPYKIIMHM, HA KOTOPOM IIOKOSTCS M PeaIM3yIoTCs He TOJBKO OT/IeJIbHBIe
HOPMBI IIPaBa, HHCTUTYTHI MJIA OTPACJIM IIpaBa, HO Bea cucreMa mpasa. Ouu
CJIy3KAaT OCHOBHBIM OPHEHTHPOM BCell IIPAaBOTBOPYECKOM, IIPABOIIPUMEHUTEIb-
HOM ¥ IIPABOOXPAHUTEJILHON IeATeJIBHOCTH TI'OCYIapCTBEHHBIX opraHos. Ot
CTEIeHU HX COOIIIEHHS B IIPSAMOMN 3aBHCHMOCTH HAXOOUTCS YPOBEHDL CJIa-
SKEHHOCTH, CTAOMIBHOCTH U 9pPEKTUBHOCTH IIPABOBOI CHCTEMB.

Taxum obpasom, B Tom umciie u giia [IpeampruHrMaTe IbCKOro KoIeKca,
TEePMUH «NPUHLUNLL TIPABOMEPHO cJie0yem NOHUMAMb KaK eOUHble 8 C80eM
MHOMCecmae, 0CHO8Hble U He mpebyloujie 00NOJIHUMENIbHO20 No0maepicoe-
HUA, UCXOOHDLE HAYUATIA OCYULLCMBIICHUA 20CYOAPCMBEHHO20 KOHMPOJIA, HA-
Dyuwerue Komopbvlx 8sieuem 3a coboli HedelicmeumesibHOCMb e20 pe3yibma-
mos.

Wcxons 3 mprBeqeHHOr0 BEIIIE OIIpedesIeHNs, U OYIyT PACCMOTPEHEI JBa
IPUHITAIIA, KOTOpbIe comepsxarcs B [IpenmpuHuMaTesbCKOM KogeKee, OTHAKO
(CIIPATAHBD 3aKOHOIATEJIEM II0JT OIIPeIeIEHNeM «rapaHTHH IIPHU OCYIIeCTBIIe-
HHU rocyJapCcTBeHHOro KoHTpoas B Pecybimmke Kasaxcramy».

Eirte ogHMM 13 ITOBOIOB IJIA MX PACCMOTPEHHS SABJISIETCS TO, YTO B HAJIO-
roeoM 3axoHomaresbcTBe Pecrybsmkn Kasaxcran He comepskuTCS IIPSIMOIO
YKa3aHUA Ha T00POCOBECTHOCTH HAJIOTOILIATEIbIAKA.

IIpuHIUIIBL, KOTOPBIE IIpeJIaraeTcs PacCMOTPeTh, YKa3aHbl 3aK0HOIATe-
aem B 1I. 4 cr. 131 IIpeampuHuMaTe IbCKOro KoeKca, Iie TOBOPUTCS, UTO IIPO-
BeJleHIre TOCyJapCTBEHHOI0 KOHTPOJISI M Ha30Pa OCYIIIECTBJIAETCS HA OCHOBE
MOOIIPEHU JOOPOCOBECTHBIX ITPOBEPAEMBIX CYOHEKTOB, KOHIIEHTPAIIUN KOHT-
POJIsS ¥ HAA30pa Ha HAPYIITUTEJIAX.

Ilpu ommcammm ycJIOBUE IIPaBOMEPHOTO ITOBEINEHUS OPraHOB IOCYIapCT-
BEHHOT'0 KOHTPOJISI 3aKOHOIATEbh MCIOJIb3YeT IMOHATUS «IIOOIIPEHne», «I00-
POCOBECTHBIN», «KOHIIEHTPAIIUA», KHAPYIITATEIbY.

Mzer paccmoTpuM 3HaYEHHE 9TUX IMOHATHHN HUMKE, OJTHAKO Cpa3y OTMETHUM,
YTO TOJIBKO COOTBETCTBIE (PAKTHYECKOI0 BBIPAKEHUS IOCYIapCTBEHHOr0 KOH-
TPOJIS COIEPIKAHUIO U 00bEMY 9TUX IMOHSITHUHN MOKET SBJISATHCI HAIJIEKAIIIAM
CBHUIETEJIbCTBOM MPABOMEPHOCTH IeATEJIbHOCTH TOCYIapCTBEHHOTO OpraHa
IIPHU OCYIIECTBJIEHUU TOCYIaPCTBEHHOTO KOHTPOJISA.

Takum obpasom, M IJIsI TOCYIZAapPCTBEHHOTO OpraHa, OCYIIECTBJIAIIIETO
TOCYIapCTBEHHBIN KOHTPOJIb, U JIJIsI IIPOBEPSIEMOT0 CYOheKTa BasKHO OITpesie-
JINTH TPAHUIIBI 9TOI0 IIPABOMEPHOI0 IOBEIEHMS.

IlepBrIit 3amHTEpECOBAH B 9TOM UASHTU(MUKAIINU JIJIA HAIIEKAIIET0 BI-
MOJIHEHUST BO3JIOKEHHBIX HA HEro PyHKIIUH, a IIPOBEePAEMBIN CyObeKT — JIJIsd
3aIUTHl CBOEH IeATeIbHOCTH OT HelIpaBOMEPHOIro BMelaTeabcTBa. Y TOoT u
IPYTOM 3aMHTEPeCOBAHBI B 9TOM JIJIS 3AIUTHI TOCYIapCTBEHHBIX HHTEPECOB
B cepe rocyIapCTBEHHOTO KOHTPOJISI, O COOTIOEHUN KOTOPHIX MOYKET CBHUIE-

4 Teopusa rocymapcrsa u mpasa : yuebnuk / mox peg. M. H. Mapuenro. M. : 3epriia-
J0, 2004. C. 519.
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TEJILCTBOBATD TOJIBKO HAJJIEKAIINN IIPOIIeCC U IIPABOMEPHO IIOJIyUYeHHBIE pe-
3yJIBTATHI TOCYIaPCTBEHHOTO KOHTPOJIA.

B roHeuHOM mTOTE CIIEMyET UCKIIIOYNTD OMHOJIUMHENHYIO OIIEHKY B3aUMOOT-
HOIIIEHUI I'OCYIapCTBEHHOI0 OPraHa 1 IIPOBepsieMoro CyobeKTa, Ie rocyapcT-
BEHHBIHM OpraH TOJBKO KOHTPOJIUPYET U HAJI3UPAET, a IIPOBEPIeMBIi CyObeKT
TEePIIeINBO IIEPEHOCUT «BCEe TATOTHI U JIMIICHUS». B IIpoliiecce rocymapcTBeH-
HOI'0 KOHTPOJISI B TOM YHCJIE€ U OCYIIECTBIIAIONINN KOHTPOJIbHEIE MEPOITPU TS
rOCyIapCTBEHHBIN OPraH ABJISIETCS 00BEKTOM KOHTPOJISI CO CTOPOHEI ITPOBEPS-
emoro cyobexra. OcobeHHOro, ecian mpoBepAeMbIll CyObeKT He HAXOOUTCA B
IPSMOM IIOAYMHEHUH TOCYJapCTBEHHOI0 OpraHa, KOrma CyOOpIHUHAIINS HC-
KJII0YaeT» 3asiBJIeHNe IIPEeTeH3nH U IIPeIbsIBIeHNe TPeOOBAHIMIA.

HemnomunueHHBIN IpOBEPAEMBI CyOBEKT, a 0COOEHHO KOT/Ia IPOBEePAEMBbIH
CYOBEKT SBJISIETCSI CYOBEKTOM YACTHOTO IIPEIIPUHUMATEILCTBA, KAK MUHU-
MyM KOHTPOJIMPYeT HaJJieskalee COOJIIONeHMe IIPOollecca IoCydapCTBEHHOIO
KOHTPOJIsI. VIHOE IIPOTUBOPEUHUT 3IPABOMY CMBICIIY, TAK KAK CyOBEKT 4aCTHOI'O
HpeIIpUHUMATEIbCTBA B CHJIy CBOEr0 CTATyCA CJIEAyeT IIPABUJIAM 9KOHOMU-
YeCKO! a(p(peKTUBHOCTH M ¢ MOMEHTA CO3JaHUs HAIleJIeH HA YCTPpaHeHue Bee-
r0, YTO He CBA3AHO ¢ d(pPeKTUBHOCTHIO MPOIIECCa ero IMIPeIIPUHNMATEIbCKON
IeSITEJIBHOCTH, 4 KOHTPOJIb He TOJIBKO He CBA3aH C 9(p(PEeKTUBHOCTBHIO 1 He CIIO-
coOCTByeT €1, HO 1 OTBJIEKAET OI'paHNYEHHbIEe PECyPChI IPeIIPUHIMATEJIS.

Hanessist rocymapcTBeHHBIN OpraH IIPABOM Ha OCYIIECTBJICHNE HAJIOMOBO-
0 KOHTPOJISI, TOCYJapCTBO 3aMHTEPECOBAHO B HAJJIEKAIIEM HCII0JIb30BAHNII
9THX IIPaB, OITOMY 3AIUTA IIPOBEPSIEMBIM CyOBEKTOM B IIPOIECCe KOHTPOJIS
¥ COOCTBEHHBIX MHTEPECOB TAKKe ABJISEeTCSI HeOTheMJIEMOM YaCThi0 TOCydapCT-
BEHHOTO MHTepeca. Kciau rocymapCTBEeHHBIM OpraH IIPEeBBICKJI IIPEJOCTaB-
JIEHHBIE IIPaBa WJIM KCIOJIb30BAJ WX HE M0 HA3HAYEHHIO, TO 3AIUTUTHCI OT
OI00HOT0 IPOSIBJIEHUS T'OCYIapPCTBEHHOI0 KOHTPOJIS He TOJIBKO IPaBo IIPO-
BepseMoro cyobeKTa, HO M ero 00S3aHHOCTB IIepej rocydapcTBoM. Tak Kak
TOJIBKO HaJJIeskallee OCyIIeCTBIeHNEe MoCyIapCTBEHHOr0 KOHTPOJIS OTBEYaeT
HHTEepecaM rocyJapcTsa, T.e. COOTBETCTBYET rOCyIapCTBEHHBIM HHTEPECAM.

JlobpocosecmHuuiii. B pycckoM sS3BIKe TOOPOCOBECTHBIM — «9TO YECTHO BHI-
HOJIHAIONINIY CBOM 00s13aTesbeTBa, obsizamHOCTI’. JloGpocoBecTHOCTD (hu-
3UYECKOT0 WJIM IOPUIUYECKOTO JIMIIA — 9TO 3aKOHOIATeJbHAs IIPEe3yMITIIHST
(mpenrososkeHmre), KOTopast O3HavaeT, YTo (pU3uIecKoe Beerga decTHo (0eayr-
peYHo0), a PUIUIECKOe JIUII0 BCeraa HAMIeKAIINM 00pa3oM (B COOTBETCTBUH
C IIPEeINMCAHHBIM 3aKOHOM IIOPSIKe) BBIIOJIHSET CBOM o0si3aHHOCTH (00s13a-
TEJIbCTBA), U KAMKIBIM M3 HUX ITOIJIEKUT IIPABOBOM 3aIUTe, [IOKA B IIPEIIIH-
CAHHOM 3aKOHOM IIOPSIKE M IPeIyCMOTPEHHBIMU 3aKOHOM JI0KAa3aTeJIhCTBA-
MU He OymeT JoKasaHo o0paTHoe.

IOpunuueckoe mpeamotokeHye, IIPEIIIUCHBAIIIEE OIPe/Ie/IeHHBIN IT0Ps-
JIOK OITPOBEPKEHUS JT0OPOCOBECTHOCTH, OCHOBAHO HA PA3yMHOM I0CTATOYHO-
CTH ¥ IPaKTHYeCKOl 1esecoodpasuoctu. Coryiacurech, YTO HEPa3yMHO IIPH-
3HABATh BCe (pHM3MUECKHUe JINIlA HeI00POCOBECTHHIMHU (MJIH HAPYIIUTEISIMH
BCEro0 ¥ BCA), BEIb TOIIA U JOJIMKHOCTHOE JIUIIO TOCYJapCTBEHHOr0 OpraHa (Kak

5 Oorcecos C. H. Yras. cou. C. 145.
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(bmsmyeckoe JIUII0), OCYIIECTRIIAIONIEE MOCYIaPCTBEHHBIM KOHTPOJIb, AIIPHOPK
OyIeT SABJIATHCSI HeZ00POCOBECTHBIM (HAPYIIIMUTEIeM BCero u Best). PaBHbIM 00-
pas3oM, HepasyMHO IIPU3HABATH U JEeATEJIbHOCTb BCeX IOPHUINIECKUX JIUITL He-
nmobpocosectHol. Kaskmoe opuguyueckoe JIUI0 OBLIO CO3MAHO B COOTBETCTBHUU
C 3aKOHOIATEJIBCTBOM IOCYJapCTBA M OBLIO CO3IAHO JJIS OCYIIEeCTBJICHMUS JIe-
ATEJIBHOCTH, Pa3pelleHHOU TOCyIapCTBOM M 3alllUIaeMO CUJION Tocygapc-
TBEHHOTI'O IIPUHYKICHSI.

Takum obpasom, ecyi B IIePUO, IPEIIIeCTBYIOIINN 0CYIIIeCTBICHIIO Me-
POIPHUSTHH T'OCYIAPCTBEHHOI0 KOHTPOJIS, IIPOBEPAEMBIH CyObeKT — puamdec-
Koe JINIT0 yecTHO (0e3yIIpedHo), a Bce OCTaJbHbBIe HAaJIe:KalluM oopasom (B
COOTBETCTBUM C IIPEIIIMCAHHBIM 3aKOHOM IIOPSIKOM) BBIIOJIHSJIA CBOW 00s-
3aHHoCcTH (00s3aTEJIbCTBA) U IT0JIB3YIOTCS CBOMMHE IIPAaBaMU, TO dTOT CYOBEKT
He TOJIbKO IIOJJIeKUT IIPABOBOM 3amuTe (II0Ka B IIPEIIINCAHHOM 3aKOHOM II0-
PAIKe U IPeSyCMOTPEeHHBIMU 3aKOHOM JOKa3aTeJIbCTBAMHU He OyIeT T0KA3aHO
obpaTHOe), HO U JOJI3KeH OBITEH MOOIIPEH.

Ioowpenue — B pycCKOM SI3BIKE 9TO TO, 4TO MoolipsieT, Harpaga. [loorm-
PHUTH — «COIEMCTBHEM, COUYBCTBHEM, HATPALOM O0H00PUTH UTO-HUOY b, BO30Y-
IUTDH SKeJIAHUE J1eJIaTh YTO-HUOYIE»S.

OueBHIHO, YTO 00SI3AHHOCTD IIOOIIPEHUS IIPOBEPSIEMOT0 CYObeKTa BO3JIa-
raercsa Ha rocyJapCTBEHHBIN OpraH Kak Ha CyObeKT I'OCYIapCTBEHHOIO KOHT-
POJIST M €T0 JTOJIZKHOCTHBIX JIHII,

Taxum ob6pasom, opraHbl KOHTPOJIS IIPU IIPOBEpKe WM HAOIIOIEHWN 00s5-
3aHBI: BO-IIEPBBLIX, COMEMCTBOBATH IIPOBEPAEMOMY CYyOBLEKTY B OCYIIECTBJIE-
HUU €ro JesTeJbHOCTH, COOTBETCTBYIOIIEH TPeOOBAHUAM 3aKOHOJATEILCTBA
Pecnybmurn Kasaxcran; Bo-BTOPHIX, HArPAKIATH IPOBEPAEMOro cyObeKTa B
3HAK OHO0PEHMs ero AesTeJIbHOCTH COOTBETCTBYIOIIEH TpeOOBaAHUAM 3aKOHO-
nmaresnbcrBa PecryOsimku Kasaxcram; B-TpeThbux, BO30YIUTH y IIPOBEPAEMOTO
cyOBbeKTa JKeJIaHhe IIPOJIOJIKATEH OCYIIECTBJIEHHE ero JIesATeJIbHOCTH B COOT-
BeTCTBHU C TPeOOBAHUAMU 3aKoHOHaTe bcTBa Pecriyonnkn Kasaxcras.

Mg ucrimiounan (M3 IIOJTHOTO IIEPeYHS 3HAYEHUI CJIOBA ITOOIIpPEHMe) CO-
YyBCTBUE KAK CBOMCTBO CO3HAHUS, €CTECTBEHHO, He CBOMCTBEHHOI0 TOCYIapCT-
BEHHOMY OpraHy KakK KOJIJIEKTHBHOMY 0oOpasoBaHuio. OIHAKO JOJSKHOCTHOE
JIMIIO OpraHa KOHTPOJIA U Haa30pa, KaK CyOBheKT, 00JIaIaiolluil CO3HAHUEM,
00sI3aHO eIlle ¥ COUYBCTBOBATDH IIPOBEPSIEMOMY CyOBEKTY B IIPOIIECCe IesaTe Ihb-
HOCTH IIO IIPOBEPKE U HAOJIIOIEHUIO.

B cBsi3um ¢ Tem, uTO coOUyBCTBHE MOJIFKHOCTHOTO JIUIIA IIPEIIOIATAETCI KaK
MPUHITKII TOCYIaPCTBEHHOT0 KOHTPOJISI, MBI IT0JIAraeM, YTO 9TO B IIEPBYIO OUe-
penb OTHOCHUTCA K OLOOPUTEJILHOM, 0JIarosesIaTesIbHOM JIA IIPOBEPSIEMOro
cyOBeKTa OlleHKe Pe3yIbTaToB IpoBepku u Habmonenns. OleHke, KoTopas B
COCTOSTHUY COMHeHUsI (HapyIllleHre UJIM HeT, YMBIILJIEHHAS OIMn0Ka 1IN HeT,
M T.I.), JOJI?KHA (POPMHUPOBATH Y IOJIZKHOCTHOIO JIMIIA OpraHa KOHTPOJIS yC-
TOMYHBOE BOCIPUATHE W TOJKOBAHIE BCeX COMHEHUH B OJIb3Y IIPOBEPSIEMOr0
cyobekra. CouyBcTBHE, KAK U IIOOIIPEHUE B IIEJIOM, JOJIMKHBI IPOSIBIISATHCS
Kak JI0, TAK ¥ BO BpeMs U, KaK OOWH 13 Pe3yJIbTaTOB, IIOCJIe IPOBEPKU 1 HAa-
OJIIOMeHUs.

8 Oorcecos C. U. Yras. cou. C. 485.
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Konuenmpauyus koumpons na wapywumesisax. OnucbIBaeMbIi TPUHITAT
YCTAHABIMBAET IIPUHIIMII COCPENOTOYEHUSA’ KOHTPOJISA HA HAPYIINTEJISIX,
TOYHee Ha MPaBOHAPYIIUTEJSIX U IIpaBoHapyliennu. Vcmoab3oBaHue 3aK0-
HOJaTeJieM Ie(PUHUINKA «HAPYIIUTEJL» BMECTO IIPABOHAPYIIHTEIL» CJIe-
JIyeT OTHECTH K PEeJaKIIMOHHBIM HeI0CTATKaM. OTOT HEIOCTATOK OYEBHIEH,
TaK KAk MMEHHO HapylleH’e IIPABOBBIX HOPM IIPEICTABJISET HMHTEPEC JIJId
rocyZapCcTBa, a IpeoTBpallieHre IPaBoOHAPYIIIeHU B Oy AyIieM IIePBUYHO 110
OTHOIIIEHMIO K MepaM OTBETCTBEHHOCTH (HAKA3AHUI, KOTOPOE IOJIFKHO IIPH-
MEHATHCS TOJIBKO B OTIEJIBHBIX CJIydasix). OTOM IpaKTUKe, HAIIPUMeD, IIPSIMO
PEKOMEHIOBAHO CJIEJOBATH OpraHaM (PUHAHCOBOI'O KOHTPOJIAS,

B reopuu mpasa «npasorapyuierue — 370 BUHOBHOE IPOTHUBOIIPABHOE Je-
sIHYe, COBEPIIeHHOe IeJIMKTOCIOCOOHBIM Juion»’. B opummyeckoit gurepa-
Type CYIIeCTBYeT Psi[i PA3JIMYHBIX TOUYEK 3PEHUS Ha COAepsKaHUe oIrpesesie-
HUS IPABOHAPYIIEHUS, U B 3aBUCHMOCTH OT OTPACJIEBON IIPUHAIJIEIKHOCTH
I0-Pa3HOMY pPaCKpHIBAeTCS 3HAUYEHWEe BUHOBHOCTU JIJIs IIPU3HAHUS JTEeSHUS
npaBoHapyieHreM. [IpuBemem JIMIIE OOHY U3 HUX, KOTOPAs, Ha HAII B3TJIS]I,
pacKpBIBaeT OCHOBHOE COJEP:KaHWe W XAPaAKTePUCTUKU 9TOT0 IIOHATUS U
SIBJISIETCST JOCTATOYHOM JJIsI TieJiel HACTOAIIEro HCcaemoBaHus. «...Beskoe
IpaBoOHAPYIIIEHIE — 9T0 JIesHue, T.e. HefcTBre nuian OeameiicrBue. JleficTBre
— aKT aKTUBHOTO ITOBeJeHHUA... besmelicTBre MpU3HaeTcsa NesTHUeM, eCJIH II0
CIIYsKeOHOMY TTOJITY WJIM II0 CUTYaIluy HYKHO OBLJIO YTO-TO CIejiaTh, HO CIe-
jaHo He ObLI0... JIIoboe IpaBoHapyIllleHNe TPOTHUBOIPABHO, IIPEICTABJISET
co0o# HapyIlleHue 3alpera, YKa3aHHOTO B 3aKOHE WJIH IT0I3aKOHHBIX aKTaX,
100 HEBBIIOJIHEHNE 00A3aHHOCTH, BEITEKAOIIEH M3 HOPMATHBHOIO-IIPAaBOBO-
0 aKTa WJIN 3aKJIOYEHHOTO HA €ro OCHOBe TPYIOBOIO HWJIM HMHOIO JIOIOBOPA.
...IIpaBoHapyIeHne ABJIsIETCA BUHOBHBIM JiessHreM. BuHA — 9T0 IICHXHUYECcKoe
OTHOIIIEHUE JIUIIA K COOCTBEHHOMY IOBEIEHHUI0 U K €r0 pe3yabTaTaM, B KOTO-
POM BBIPAKEHO OTPHIIATEILHOE WJIN JIETKOMBICJIEHHOE OTHOIIEHUE K IIPaBy,
K MHTepecaM O0IecTBa W TOCyIapCTBa, K IIpaBaM W CBOOOJAM APYTUX JIHIL.
Ilockonbky IIpaBO peryaupyeTr BoJI€BOe IIOBeIeHMe JI0JIel, O IpaBoHapyIIe-
HUY MOKHO TOBOPUTDH TOJILKO TOTA, KOTIa OT BOJIU YeJIOBEKa 3aBUCEJI0 — II0C-
TYIUTDH IIPABOMEPHO MJIM HEIIPABOMEPHO M M30paH BTOPON BaApHAHT B yIIepo
nepBomy. Hakomerr, mpaBoHapylieHueM sBJISETCS JIesdHUe JeJIUKTOCIIOCO0HO-
ro gurna. JleTuKToCcImoco0HOCThHI0 Ha3bIBAETCS TIPU3HAHHAS 3aKOHOM CIIOCO0-
HOCTh JIMIIA CO3HABATH 3HAYEHWE CBOUX IPOTHUBOIPABHBIX TEIHUMN W HECTH
3a HUX IOPHUIUYECKYI0 OTBETCTBEHHOCTH. JleJIMKTOCIIOCOOHBI BCe BMEHSIEMBbIE
JINITA, TOCTUTIIINE OIIpeaeIeHHOro Bo3pacran'l.

" Ooicecos C. H. Yraa. cou. C. 252.

8 Jlumcras mexsrapamnus pyKOBOISAIIUX HPUHIUIIOB KoHTpoJisa (mpuHara 1X Kon-
rpeccom MeskIyHapOIHON OPraHU3aIliy BBICITHX KOHTPOJBHBIX opraHoB (INTOSAT)
(1977 r.). THTOCAW/INTOSAI — mesxayHapoaHas OpraHU3aIlds BBICIIAX OPTaHOB
(puHAHCOBOrO KOHTPOJISA, 00BEAUHSAIOIIASA BBICIINE OPTraHbl (DUHAHCOBOIO KOHTPOJIS B
crpaax OOH. OcuoBana B 1953 r. Ee uwienamu sasigiorces 6osiee 180 HAI[MOHAIBLHBIX
BBICIINX OPTaHOB (DUHAHCOBOTO KOHTPOJIA.

® Teopust rocymapcerBa u mmpasa... C. 768.

10 Teopus rocymapcerBa u mmpasa... C. 769.
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Taxum o0pasom, ¢ y4eTOM BBIIIEHM3JIOMKEHHOTO TI'OCYIapCTBEHHBIN KOH-
TPOJIb (M HAJIOTOBBIA KOHTPOJIb B YACTHOCTH) JIOJIKEH OBITh HAIIPABJIEH, yC-
TpemyeH!! Ha CyOBEKTBHI KOHTPOJISI, PaHee JOIMYCTHUBIIHE IIPOTHUBOIPABHOE
BUHOBHOE JIesTHIE U IpeaylpeskIeHne IpaBoHAPYIIeHNH, a He Ha Bce ycra-
HOBJIEHHBIE 3aKOHOIATEIECTBOM BO3MOYKHBIE 00BEKTHI KOHTPOJIS U BO3MOJK-
HbIE IIPOBepPsAeMble CYyObEKTHI.

1 Oocecos C. U. Yras. cou. C. 652.
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BROHOMHRQ-HPABOBOH ACIIEKT
IMPOTUBOJENUCTBUA YKIIOHEHUIO
OT YIIJIATBHI HAJIOT'OB

METHODS OF COMBATING TAX GAP IN INDIRECT TAXES
IN POLAND AS AN INSTRUMENT LIMITING PUBLIC DEBT

METOABI HEJOIIYITEHUA PA3PBIBOB B KOCBEHHOM
HAJIOT'OOBJIOJKEHNU KAK NTHCTPYMEHT OI'PAHUYEHNA
IIYBJINYHOI'O 10JIT'A
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P. Woltanowski
dr
Collegium Mazovia Innowacyjna Szkota Wyzsza

R. Kosinska
dr

Center for Information and Research Organization in Public Finance
and Tax Law of Central and Eastern European Countries

The consequences of tax gap in indirect taxes, which are one of the most
important sources of budgetary revenues, have direct significance to the
condition of public finances and to the amount of public debt. There-
fore, the subject of this paper is the analysis of the tax gap phenomenon
appearing in indirect taxes as well as methods of combating it as an
instrument limiting public debt in Poland. Previous Polish experiences
in limiting tax gap in indirect taxes and actual inability to predict the
amounts of revenues from these taxes have created a huge challenge in
terms of limiting public debt and its proper management.

B cmampve paccmampusaromces npobnembt pa3pvléos 8 NOCMYNJEHUL 6
61002cem Koc8eHHbIX HAL0208. OmMmeuaemes, Y¥mo NobCKUL OnbLm pe-
werus 0aHHol npobnembl umeem 6obULOE 3HAUEHUE 8 0esie 02PAHIYe-
HUs nybnuuo2o 0osea.

Representatives of the doctrine define tax gap in many ways. For the pur-
poses of the report Tax gap in VAT — how to combat it? (Pol. Luka podatkowa

© Lotko E., Woltanowski P., Kosiniska R., 2016
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w VAT - jak to zwalczacé?)' widely discussed in Poland it was assumed that
it is “the difference between tax revenues, which should be theoretically
achieved, and the amount of revenues actually obtained”. Such understand-
ing is quite often presumed due to its conciseness and possibility to ap-
ply to all public levies. It seems that a sort of generality and inaccuracy of
this definition may at times lead to include during tax gap determination
such phenomena as: tax optimisation, mistakes in predicting tax revenues
or political gap. According to the authors of this paper, tax gap is rather a
difference, resulting from events incorrect in terms of tax obligations fulfil-
ment, between possible tax revenues and actually paid tax amounts? The
lack of official definition describing the scope of this concept, difficulties in
calculating expected revenues and the multitude of instruments estimating
the size of the tax gap cause diverse results, for instance the amount of tax
gap in 2012 in VAT is estimated on the level from 36.5 to 58.5 bn PLN?. The
Ministry of Finance has not published the whole official data yet, however
according to the document Actions increasing the rate of compliance with tax
regulations and enhancing the effectiveness of tax administration in the years
2014 -2017 (Pol. Dziatania zwiekszajqce stopien przestrzegania przepisow
podatkowych i poprawiajqce efektywnosé administracji podatkowej w latach
2014-2017) at the end of 2015 it is estimated to elaborate and publish a
regular report with statistical appendix, modelled on the British Measuring
tax gaps’. There are also difficulties in estimating tax gap in excise duty,
and what is more in this case there is a chronic inability to properly estab-
lish even expected budgetary revenues — here revenues overvaluation is up
to 5 % in some years.

Tax gap in indirect taxes exerts enormous influence on the increase of
public debt in the EU countries. Only from VAT alone in all EU countries
it 1s estimated at 168 bn Euro, which makes 15.2 % loss of income. Poland
is among countries especially affected by this problem — VAT gap in 2013
amounted to 26.7 %. Bigger tax gap was at that time in Greece (34 %), Italy
(33.6 %), Latvia (29.9 %), Lithuania (37.7 %) Romania (41.1 %) and in Slo-
vakia (34.9 %) whereas in such countries as Finland, the Netherlands and
Switzerland tax gap in VAT slightly exceeded 4 %. The dynamic of tax gap

! Report PwC (2014), Luka podatkowa w VAT — jak to zwalczac?, Internet
website PricewaterhouseCoopers, www.pwe.pl access of 15 November 2015.

2 Ruskowski E., Woltanowski P., Kosiriska R., Zarzadzanie luka podatkowa
w polskim systemie podatkowym przez organy podatkowe, [in:] K. Raczkowski
(ed.), Zarzadzanie w systemie gospodarczym. Szanse 1 zagrozenia. Warsaw, 2015,
p. 170.

3 Report PwC (2013), Straty Skarbu Panstwa w VAT — luka podatkowa, oszu-
stwa, wyludzenia oraz problematyka podatku od towaréw 1 ustug w Polsce, Inter-
net website PricewaterhouseCoopers, www.pwec.pl access of 15 November 2015.

¢ The Ministry of Finance, Dzialania zwiekszajace stopien przestrzegania
przepiséw podatkowych 1 poprawiajace efektywno$é administracji podatkowej w
latach 2014—-2017, Internet website of the Ministry of Finance, www.mf.gov.pl
access of 15 November 2015, p. 18.
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in VAT in relation to the Polish GDP also looks alarming — it has increased
from 0.7 % of GDP to 3 % estimated for 2015°.

Graph 1
Relation between tax gap in VAT and Polish GDP
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Source: Wyludzenia VAT — luka podatkowa w 2014 roku 1 prognoza na 2015 —
raport PWC, Internet website PricewaterhouseCoopers, www.pwe.pl access of
15 November 2015

Factors determining the amount of tax gap in indirect taxes may be
divided into external: dependent on the actions of taxpayers and internal:
relating to tax administration. The first group mainly includes:

— the number of tax fraud understood as actions aiming at achievement
of financial gains without fulfilling tax obligations;

— using optimisation schemes;

— difficulties connected with self-assessment arising from the comple-
xity of tax provisions;

— mistakes in self-assessment of tax undetected by tax authorities;

— tax not paid as a result of payers bankruptcy;

— the size of the so-called “grey zone”;

— the amount of tax arrears (which in relation to VAT exceeded in 2013
the level of 22 % of all revenues collected on this account and in relation to
excise duty amounted to over 10 %);

— time delays in making payments.

> Wyludzenia VAT — luka podatkowa w 2014 roku i prognoza na 2015 — report
PWC, Internet website PricewaterhouseCoopers, www.pwc.pl access of 15 No-
vember 2015.
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Factors increasing tax gap on the side of the state include the following:

— insufficient international cooperation between tax authorities of
different countries;

— lack of actions coordination between all state authorities responsible
for counteracting tax fraud;

—  too slow implementation of IT solutions in tax administration;

— lack of system motivating employees of tax administration responsible
for tax control and their insufficient specialisation;

— statistical mistakes in calculating expected tax receivables;

— insufficient cooperation with employers organisations®.

In relation to the tax gap in indirect taxes a huge role belongs to blurring
the responsibility for obtaining revenues in this scope. Political decision of
transferring a part of VAT and excise duty to customs service was probably
aimed at justifying further functioning of this formation employing about
15,000 people. Revenues obtained by it comprise about 30 % of budgetary
revenues in total” and come from excise duty, VAT from import, duty, gam-
bling and lottery tax, fees for entering games centres, fees for issuing permis-
sions and tax on extraction of some minerals.

The most effective method limiting tax gap by tax authorities is proper
management of external risk. It is a process during which tax administration
makes, basing on the knowledge of taxpayers’ behaviour, conscious decisions
regarding instruments influencing taxpayers aiming at effective stimulation
of proper compliance with tax obligations and prevention of their improper
fulfilment, referring at the same time to its own available sources. Of basic
significance for limiting tax gap by tax authorities is the implementation of
the Strategy for External Risk Management, prepared within the project
“Modernisation of Polish tax administration”. It should be emphasised that
unfortunately the Strategy does not include customs services and fiscal audit
offices due to organisational and competence reasons. Its implementation is
the responsibility of external risk management department within the Mini-
stry of Finance, external risk management coordinators in tax chambers,
and in tax offices — people supporting provincial coordinator, external risk
management contact people as well as the co-called external risk working
groups. The purpose of these organisational structures is to obtain infor-
mation about possible risk and to take proper actions to its elimination or
reduction — their tasks are, therefore, the following: risk identification and
analysis, risk estimation, setting task priorities, implementation and selec-
tion of actions as well as final evaluation®. Risk assessment is based on work

8 Ruskowski E., Woltanowski P., Kosiriska R., Tax gap management by public
tax authorities in the Polish tax system, “Annual Center Review” 2014, p. 37.

7In 2004, which was a record-breaking in this respect in the last decade, they
amounted to 45.51 %.

8 Ruskowski E., Woltanowski P., Kosiriska R., Zarzadzanie lukg podatkowa w
polskim systemie podatkowym przez organy podatkowe, [in:] K. Raczkowski (ed.),
Zarzadzanie w systemie gospodarczym. Szanse i zagrozenia. Warsaw, 2015, p. 174.

“'x0} BulDqWIOD JO SPOYIBN "DYSUISOY Y ‘ISMOUDIOAA "d ‘ONi0] ]



IIyGnuunbie huHAHCHI 1 HAJIOTOBOE IIPABO: €5KEeTrOJHUK

—
R ‘ 2016. Buinyck 6

experience of tax offices’ employees as well as on the analysis of legal pro-
visions, social and economic changes. Identified risk areas may have a
substantive or subjective character, referring respectively to particular
types of tax mistakes or conducting particular types of business activity.
Within VAT the following areas of risk in the substantive approach are
distinguished: incorrect determination of the moment when the tax obli-
gation arises; taxation of sales according to incorrect tax rates, most often
lowered; conducting sales without including them in the cash register; ac-
counting proofs of purchase (invoices) without relations to actual turnover;
making deductions from tax calculated from invoices which do not give
such a right; accounting transactions made between entities seemingly
non-existing; lowering tax base by not accounting all income. Subjective
approach includes the following industry sectors as ones with the biggest
risk: construction services and production of building materials (including
mainly constructing buildings, construction of roads and motorways, gen-
eral construction works, wholesale of wood, building materials and sani-
tary equipment). Recycling, including the wholesale of waste and scrap
metal, dismantling of used products, processing and disposal of waste other
than dangerous, recycling of resources from segregation, and collecting
waste other than dangerous were also regarded as having special risks.
On the list there is also petroleum and chemical industry, transportation
and logistics, manufacturing and turnover of metals and metal products,
turnover, renting and estate management, electronics trade, motorisation,
e-trade and IT services, farming as well as catering and accommodation®.
Valuation comes down to the assessment of potential direct and indirect
tax losses connected with a certain risk area if there are no preventive
actions taken. Further steps may include suggesting new legal solutions
but also improving current forms which are to help taxpayers in fulfilling
their obligations, widely understood information and of course control. It
is essential to prepare methods, internal guidelines, trainings, forms of
monitoring and evaluation. Final risk assessment is an inspection of infor-
mation about risks of quantity character.

Research!® has shown that the practice in the strategy for external risk
management implementation is characterised by alarmingly low awareness
of substantive problems among the employees of tax bodies, having at the
same time insufficient staff in analysis and planning cells as well as fiscal
audit. To increase the effectiveness of methods and resources used by tax
administration external and internal trainings from tax gap management

® Further in: Ruskowski E., Woltanowski P., Kosiriska R., Tax gap manage-
ment by public tax authorities in the Polish tax system, “Annual Center Review”
2014, p. 38-39.

10 Ruskowski E., Woltanowski P., Kosiriska R., Zarzadzanie luka podatkowa,
w polskim systemie podatkowym przez organy podatkowe, [in:] K. Raczkowski
(red.), Zarzadzanie w systemie gospodarczym. Szanse i zagrozenia. Warsaw,
2015, p. 175.
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are essential. They should be workshops and include both employees directly
engaged in limiting tax gap as well as managers. New skills should concern
law, economic psychology, analytics, statistics, behaviour economy, effective
collection and gaining data and information from different sources as well as
operating IT systems.

The Strategy of operations for the Customs Service for the years 2014-2020
(Pol. Strategia dziatania Stuzby Celnej na lata 2014-2020)"" is implemented
in relation to the tax gap in excise tax. The effects of actions taken in this
scope are shown by the measure Receipts from controls (Pol. Wplywy z kon-
troli), indicating the amount of receipts accounted to the state budget arising
from controls and proceedings conducted by the Customs Service. Increas-
ing the level of collectability due to receivables and securities management
is calculated by the measure Collectability of receivables (Pol. Sciqgalnosé
naleznoséi) defined as the share of payments of accounted receivables in re-
lation to declared receivables and calculated by customs / tax body in the
form of a decision. The increase of the effectiveness of actions cost is to be
controlled by applying two measures: The cost of receivables levy (Pol. Koszt
poboru naleznosci) and The correctness of levy (Pol. Prawidtowosé poboru,).
The measure The cost of receivables levy (Pol. Koszt poboru naleznosci) is an
amount of expensesincurred on task implementation— duty and taxes levy —
according to the performance budget, and the measure The correctness of levy
(Pol. Prawidtowosé poboru) is calculated as a sum of refunds together with
interests and compensations paid to clients as a result of incorrect actions of
the Customs Service bodies. Following years will show if the realisation of
the Strategy will bring expected result'?.

The improvement of functioning effectiveness of tax administration in
limiting tax gap in indirect taxes is conditioned by assuring free flow of in-
formation, implementation of proper technological solutions as well as fur-
ther centralisation of tax administration data bases'®. Centralisation of data
processing is essential to implement other solutions such as risk manage-
ment system. Limiting the amount of the tax gap will be influenced by the
introduction of new IT solutions announced in The concept assuring high
level of voluntary compliance with tax obligations by taxpayers (Koncepcji
zapewnienia wysokiego poziomu dobrowolnosci wypetniania obowigzkoéw po-
datkowych przez podatnikéw) — the launch of ZISAR programme allowing

1 The Strategy of operations for the Customs Service for the years 2014—2020
comprises an attachment to the ordinance No. 50 of the Minister of Finance of
13 December 2013 on the strategy of operations of the Customs Service.

2 Ruskowski E., Woltanowski P., Dochody budzetu panstwa pobierane przez
Stuzbe Celng, [in:] E. Gwardzinska, A. Werner, J. Wierzbicki (eds.), Polityka
celna : ekonomia, prawo, praktyka. Warsaw, 2014, p. 86.

3 Lotko E., Zawadzka-Pgk U. K., Diminution of VAT gap as instrument
of budgetary deficit and public debt in Poland, [in:] V. Babcdk, A. Romanov4,
I. Vojnikova (eds.), Tax Law vs Tax Frauds and Tax Evasion, vol. I. Koszyce,
2015, p. 369 and further.
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to process large amounts of data as well as announced for many years and
criticised for extremely high implementation costs GENTAX — facilitating
automation of analysis and decision processes concerning actions (on the
operational level) and collecting information about particular taxpayers in
one place as well as enlargement of SPR wholesale. In the further future,
tax administration will use instruments to store and analyse electronic fiscal
books (JPK) as well as financial statements (XBBL), central invoices regis-
ter, neural networks and big data, wholesale no-sql data — allowing to store
unstructured data, instruments supporting taxpayers’ analysis in the scope
of their behaviour on the market and competitiveness as well as standard
reporting, electronic control protocols, audit activities, questionnaires based
on XBLR what will allow to load them automatically into the system and
analyse them. Currently, tax bodies use scattered IT bases, Integrated Sys-
tem for Levy Receivables and Settlements with the EU and the Budget (Ze-
fir 2) as well as unreliable System of Integrated Registration of Commodity
Turnover Entrepreneurs'.

The project Implementation of the model centralising finance and ac-
counting tasks of the Customs Chambers (Pol. Wdrozenie modelu centra-
lizacji zadan z zakresu finanséw i ksiegowosci izb celnych), which is cur-
rently being introduced, is to limit the tax gap in excise tax. The effects
should be achieved by centralisation — tasks connected with accounting
receivables, whose levy belongs to the tasks of the Customs Service bodies,
are to be done by the Director of the Customs Chamber in Krakow, and
to the fulfilment of creditor’s tasks is to be assigned to the Director of the
Customs Chamber in Szczecin. According to the initiators, it should lead
to, among others: lowering the costs of the levy of budgetary receivables by
the Customs Service!®.

Of basic significance for effective limitation of the tax gap is also coopera-
tion between tax administration and other services, including law enforce-
ment agencies as well as using information obtained by them during audit
procedures. It is important that the cooperation of bodies such as: the police,
the prosecution, Central Bureau of Investigation (Pol. CBS), Internal Secu-
rity Agency (Pol. ABW) or OLAF has institutionalised and permanent cha-
racter'®. It would be connected with the necessity to create a formal system of
exchanging information about business entities. It is also worth considering
specialisation of law enforcement agencies in detecting tax fraud and requir-

4 The Ministry of Finance, Koncepcja zapewnienia wysokiego poziomu
dobrowolno$ci wypetniania obowigzkéw podatkowych przez podatnikéw, Internet
website Konfederacja Lewiatan, www.konfederacjalewiatan.pl access of 15 November
2015 r., p. 12-13.

% Ruskowski E., Woltanowski P., Dochody budzetu panstwa pobierane przez
Stuzbe Celna, [in:] E. Gwardzinska, A. Werner, J. Wierzbicki (eds.), Polityka celna :
ekonomia, prawo, praktyka. Warsaw, 2014, p. 86.

6 Lotko E., Zawadzka-Pqgk U.K., Diminution of VAT gap asinstrument of budgetary
deficit and public debt in Poland, [in:] V. Babcak, A. Romanova, 1. Vojnikova (eds.),
Tax Law vs Tax Frauds and Tax Evasion, vol. I. Koszyce, 2015, p. 369 and further.
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ing the realisation of tax obligations. Currently, prosecutors and judges do
not specialise in the fields of conducted cases!’.

Using information collected by other tax administrations is essential in
VAT. It enables to check the correctness of activities conducted by entrepre-
neurs without the necessity to implement tax audit or other instruments
enforcing proper fulfilment of tax law provisions. The cooperation in enfor-
cing the performance of duties and information about new risks identified by
other tax administrations should be intensified.

The increase of public debt in Poland is one of the most important prob-
lems of the public finance sector. Therefore, limiting or at least maintaining
public debt on a safe level, due to its undesired consequences, is a desired
action and thus significant are actions in the legal sphere which aim at es-
tablishing appropriate legal provisions allowing to keep financial stability of
the country.

In maintaining such stability two factors are important: the revenue side
and the expenditure side of the state budget. There is more focus on seeking
new solutions connected with the expenditure side'®, but it is the quality of
planning, and thus predictability of public revenues, which directly influ-
ences financial situation of the state, giving the state the possibility to rea-
lise its basic functions including also “the combat” against excessive debt®.
With reference to the above, it is also important in terms of the public debt
to implement methods limiting tax gap, whose occurrence and in particular
the inability to predict its size in a given budget year has a negative influ-
ence on the condition of the state revenues. Difficulties in estimating budget
receipts force changes during budget year on the side of expenditures, con-
sisting mainly in adjusting them to the state financial abilities, and in the
longer perspective to incurring other liabilities by the state. For example,
at the end of June 2013, i.e. in the middle of the budget year, the Council of
Ministers decided to change the budgetary act for the year 2013. This change
was caused by smaller, than firstly forecasted, by 24 bn PLN budget receipts,
mainly from VAT. In the analysed period the rise of prices of goods and servi-
ces was not noted and the inflation was 0.9 % — much lower than the estima-
tions to the budgetary act (2.7 %) and to the amendment to the budgetary act

17Tt 1s the subject of critique in: Por. Ruskowski E., Woltanowski P., Kosiriska R.,
Tax gap management by public tax authorities in the Polish tax system, “Annual
Center Review” 2014, p. 38 and in: Lotko E., Zawadzka-Pgk U.K., Diminution of VAT
gap as instrument of budgetary deficit and public debt in Poland, [in:] V. Babcak,
A. Romanov4, 1. Vojnikova (eds.), Tax Law vs Tax Frauds and Tax Evasion, vol. 1.
Koszyce, 2015, p. 375.

18 Among others: rules and directions of actions imposed by the EU limiting pub-
lic debt, mainly: treaty provisions, Stability and Growth Pack, the so-called six-pack
and Fiscal Pack as well as domestic legislation: constitutional debt rule, expenditure
rules, multi-year planning.

¥ Lotko E., Planowanie dochodéw budzetowych a bezpieczenstwo finansowe pan-
stwa, [in:] E. M. Guzik-Makaruk, E. W. Ptywaczewski (eds.), Wspétczesne oblicza bez-
pieczenstwa. Bialystok, 2015, p. 169.
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(1.6 %). In fact, on the one hand, too optimistic estimations of GDP growth
and the level of budgetary revenues in the adopted original budgetary act,
and on the other hand, consequences of tax gap caused the necessity to raise
the amount of budget deficit from 35.6 bn PLN to 51 bn PLN?°. The change
in the budget act for 2013 caused the increase in the difference between the
state expenditures and revenues, i.e. the increase in the amount of budget
imbalance of 15.4 bn PLN.

The consequence of difficulties in planning budgetary revenues from in-
direct taxes are the discrepancies between planned and realised amounts of
revenues, whose natural state is the increase of budget deficit and subse-
quently public debt. Besides the improvement of revenues planning system
it should also be assumed that legal solutions which concern tax burdens
should arise from reliable and deep economic, social and financial analysis
including financial condition of the society, households and entrepreneurs.
Improvement of planning and budget revenues levy also requires additional
organisational and conceptual actions including the enhancement of super-
vision over budget management of public sector units, rebuild of financial
planning system based on multi-year planning and reinforcement of the
Minister of Finance position in managing public finance?'. However, the sys-
tem collecting public revenues should be so efficient as to enable full and
term achievement of revenues in the forecasted amount. Therefore, budget
deficit reduction and consequently public debt should be conducted mainly
by increasing the effectiveness of levy and tax receivables enforcement ari-
sing from already binding legal provisions.

Table 1
Public debt and the cost of its servicing
Specification 201% 2015 2016 2017 2018 2019
(execution)
1. Public debt
a) in bn PLN 826.8 870.4 | 924.7 978.5 1021.9 1074.3

b) in relation to| 47.8% 48.4% | 49.0% 49.0% 48.1% 47.5%
GDP

2. Expenditures on the State Treasury debt servicing
a) in bn PLN 34.5 32.3 31.8 | 31.1-32.2 | 32.1-33.3 | 33.7-34.9

b) in relation to 1.99% 1.80% | 1.68% |1.56-1.61%|1.51-1.57% |1.49-1.54%
GDP

Source: the Ministry of Finance, the Strategy for public sector debt
management in the years 2016-2019, September 2015.

20 The Council of Ministers, Sprawozdanie z Wykonania Budzetu Panstwa za
okres od 1 stycznia do 31 grudnia 2013 r. Oméwienie, Warsaw 2014, p. 25.

2 Ruskowski E., Correct planning of budget revenueas an essential condition
for secure business transactions, [in:] K. Raczkowski, F. Schneider (eds.), The
Economic Security of Business Transactions: Management in Business. Oxford,
2013, p. 132.
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The occurrence of the tax gap means that the authorities are not able to
properly perform their duties and it also demotivates the citizens honestly
complying with their tax obligations. Besides, the existence of tax gap, and
in particular gap in indirect taxes comprising an essential source of the state
revenues, contributes to a significant depletion of budgetary revenues and
is an important limitation to budget policy of the state. Additionally, it im-
pedes possibilities to plan expenditures on the State Treasury debt servicing
as well as its efficient management, which in the face of unstable economic
situation gets even more meaning. Both budget deficits recurrent every year
and high debt cause that constant financing of public expenditures from the
so-called state loan needs is insufficient, but there is a need for such finan-
cing which in the smallest degree burdens the budget with the costs of debt
servicing. Therefore, in the face of increasing debt and debt servicing costs
(shown in Table 1) all the more there is the necessity to implement new
mechanisms which will aim at limiting tax gap using methods of both repres-
sive and preventive character suggested in this paper?2.

22'The paper was prepared with the financial support of the Polish Ministry of
Science and Higher Education in frame of projects for young researchers no. 556
at Faculty of Law, University of Biatystok.
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MEHEJHAMEHT U3JEPKEK KAK MEPA BOPbLBbLI C YRKIIOHEHUEM
OT VIIJIATBI HAJIOT'OB

COST MANAGEMENT AS A MEASURE AGAINST TAX EVASION

A. Bemmnos, O. Hukynuua

Tocydapcmeernnas Ha0208as cucmema 8 c8oeli 0CHO8e OPUECHMUPOBAHA
Ha peuterue PUCKATIbHbIX 3a0aY NymemM U3bAMUS OCHeNCHbLX CPeocme
Y HQI020NJAMESIbULUKO8, KOMOopble, 8 C80I0 ouepedb, 0elicmayiom no
Kornuenyuu menedxcmenma u3oepiicer, 4mo pasymHo U Heobxo0uMo 8
CO8PEMEHHBIX YC08Usx. B cmamuve paccmampusaemes nano2ogoe ao-
MUHUCTMPUPOBAHUE, NO380NAI0Wee npu nomowu Konuenuuu mernedsrc-
MEHMA U30EPHCEK 8bLABUMb NPUUUHBL PA3TIUUHOL 00U HAJI0208, YINO
noaeoniaem paspabomamb Mepbl NO ee NPUMEHEHUIO 8 MPedyeMmoMm 20Cy-
oapcmeom HANPABJIeHIUU, M.e. A8JIAeMCsL 0CHOB0L 60PbObL ¢ YKJIOHEHUEM
om ynJiamol HaJ0208.

The state tax system is at its core focused on solving fiscal problems
through withdrawal of funds from taxpayers who, in turn, act on the
Concept of management costs that it is reasonable and necessary in
modern conditions. The article discusses tax administration that allows
using the Concept of management costs to identify the causes of diffe-
rent shares of taxes, which allows the development of measures for use
in required government direction, which is the Foundation of the fight
against tax evasion.

Bcé Goee axTyasibHOM M pacIpoCTPAHEHHONM CTAHOBUTCS IIO3UIIUS yde-
HBIX 0 TECHOI B3aMMOCBSI3H IOPUINUYECKUX W OKOHOMUYECKHUX HCCJIeTOBAHMIMA!,
He UCKJIIOYEeHMWeM sABJsieTcss 1 cdepa Hasoroobsioxkenus. [losTomy MBI pac-
cMaTpUBaeM JaHHYI0 cepy ¢ SKOHOMUIECKON TOUKM 3PEHHs, YTOOBI B UTOrE,
HCIIOJIB3Y ST HAKOILJIEHHBIE IIPABOBbIe 3HAHUS, IIOJIyYUTh HOBOE KAaUeCTBO KO-
HOMHUKO-IIPaBOBBIX 3HaHui. Harmra crares paccmaTpuBaeT mpodiiemMy yILIaThl
HAJIOTOB B KOHTEKCTEe MEHEIKMEHTa U3IePIKEK.

B mpaBsoBoMm acmrexTe aTm mmpobsieMbl paccMaTpuUBalOTCI B paMkax Bopo-
HesKCKOM ImKoJIsl huaancosoro npasa M. B. Kapacésoii (Cennonoit)?. C Ha-
IIe# TOYKH 3PeHUs, IPo0JIeMbl MEHEIXKMEHTA U3/IePiKeK HeoOX0IMMO cephes-
HO U3y4YaTh U YYUTHIBATH B MEKIUCITUILIMHAPHOM ILIaHe, TAK KaK HaJIOIOBOE
IPAaBO OUYEHDb TECHO CBSI3aHO C IPaKIAHCKUM 1 (DUHAHCOBBIM IIPABOM.

! Xasanosa H. A. O6 skoHOMMUYECKOM aHaJm3e B HasioroBom mpase // OII. 2015.
No 3 ; Bapunos B. M. O HEoOX0OUMOCTH MEKIACIUILIMHAPHBIX UCCISIOBAHNNA B HAJIO-
rosoii cepe // @II. 2014. Neo 8. C. 28.

2 Kapacésa (Cenuyosa) M. B. MesxayHapoaHOEe COTPYIHUYECTBO B cdhepe HaJIorooo-
noxxenus // CoBpeMeHHEBIe IIPo0JIeMBbl TEOPHUH HAJIOTOBOIO IIPaBa : Marepuasibl Mexmry-
Hap. Hay4.-pakT. koHQ. (Boponesxk, 4—6 cerntadps 2007 r.) / mox pexa. M. B. Kapacésoii.
Bopone:x, 2007. C. 466.

© 3ewmrios A., Huxynuua O., 2016
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Pamee 0ObLIO OTMEUEHO, YTO TpPAKIAHCKO-IIPABOBAS CHEJIKA HE MOKET
CUTHOPHUPOBATHCS JIJIS IeJIel HAJIOT000JIOMKEeHMs», TaK KaK «pakT mepegayun
MMYIIECTBA OJHHUM JIMIIOM IPYroMy HEIOCTATOYEH [JIS BBIBOJIA O PEKIME
HAJIOr000JIOKEHUST COOTBETCTBYIOIIEl OIMepaIiii, TaK KaK OHA MOYKET COCTO-
SITBCSI C IIEJIBIO IIepeJayun IpaBa COOCTBEHHOCTH (KYILIN-IIPOJAYKH), IIepeaadn
TOBapa Ha peajusanuo (KOMMICCHUI), IIEPeBO3KH, XpaHeHusa u T.1.». [Ipu Beeit
CIIPaBEIJIMBOCTA OTMEUYEHHOI'0 BCE JKe CJIEAyeT 3aMETUTb, YTO I'PAKIAHCKO-
IPaBOBad KBAJTH(PUKAIINS CAEJIKA KaK JOroBOPa KYILIN-IIPOJAKHI, KOMUCCHM,
EePEBO3KY, XPAHEHUS U T.J. He SBJISETCS eIUHCTBEHHO BO3MOYKHOM U Heo0-
XOIOMMOM IS Ieseil Hasoroodaoxkenus®. B cBomo ouepenb, cepa HAIOrooo-
JIOYKEHUSA TAK WJIM NHAYE CBA3aHA ¢ (PUHAHCOBBIM IIPABOM, KOTOPOE SIBJISETCS
HEOTHEeMJIEMOH YacThIo nayueHus puaamcos. [losTomy mmpemimaraem paccMor-
peTh IIPobJIEMBI HAJIOIOBOI'O 3aKOHOAATEIECTBA UMEHHO C TOUKH 3PEHUS 9KO-
HOMHYECKOI0 KOHTEKCTA.

Mosxno cornacursea ¢ mueruem C. B. 3arosbekoro, 4to «mmoTpedHOCTL B
o0bequHeHnr (PUHAHCOBO-IPABOBBIX HHCTHUTYTOB B €IWHBINA OPUIUYECKUI
MACCHUB HACTOSITEJILHO CTYYUTCS B IBEPh. UTO KacaeTrcss KOHKPETHBIX CPEeJICTR,
TO 9TO MOKET OBITh 3aKOH O (pMHAHCAX MJIX OCHOBBLI 3aKOHOIATEILCTBA O (PH-
HaHCaX, TIyOoOKas KOOUPHUKAIINS MMEIOIIerocss HOPMATUBHOIO MaTepHala,
yHUPUKAIUSA (PUHAHCOBO-IIPABOBBIX IMPOIEAYP, CO3MAHHE eIUH000Pa3HOMN
IOPUCIUKITMOHHON IIPOIeAyPHl JJISI YPEryJIupoBaHusa (PHHAHCOBO-IIPABOBBIX
CIIOPOB U T.A.»%.

Hecmorpst Ha mpowmsomredinre B IIOCTEIHAE TOAbBI N3MEHEHUS B HAJIOrO-
BBIX OTHOIIIEHUSAX B Poccuu, HeCOBEPIIIEHCTBO HAJIOTOBOIO aIMUHUCTPHUPOBA-
HHSI OCTAETCSI CEPhe3HOI MPo0IeMOIi, YBeJIHUYNBAIOIIEH COBOKYIIHYIO HAJIOIO-
BYIO HArpy3Ky Ha ILIATeJbIIUKOB. MuUpoBoil (pMHAHCOBLINA KPU3UC 00OCTPIII
cioskmuBIIyIocsa cuTyarmio. OKoOHYAHME IIOYTH BOCHMIJIETHErO OMJIZKeTHOIO
npocuiura B Poccru mmpmrBesio ¥ HeoOX0IMMOCTH IIOMCKA HOBBLIX MCTOYHUKOB
MOCTYILJIEHWH 1 00ecIiedeHusI II0JTHOTHI YILIATEI HAJIOTOB®,

B mocienmee Bpems Bece GoJiee pacmpocTpaHeHHBIM CIIOCOOOM ITOBBIIIIEHMS
a(pperTUBHOCTH HpPeNIPUHIMATEILCKON 1eATeIbHOCTH CTAHOBUTCS OIITHMU-
3aITys HAJOTOBBIX ILJIATEKel, HaJIOroBOe ITAHUPOBAHNE. DKOHOMUS HA HAJIO-
rax ¢ IOMOIIIbI0 UCIIOJIb30BAHUS 3aKOHHBIX METOI0B HAJIOTOBOM OITUMU3AITUN
CIIOCOOHA IIPUHECTH OILYTHUMBIA IIOJIOMKUTEIbHBIN PEe3yIbTAT IIPAKTUUYECKH B
100011 cdpepe IpeaIIpUHIMATEIECKON meareabHocTr. OIHAKO HA IIPAKTHUKE

3 Kapacésa (Cenuyosa) M. B. HamoroBoe u rpaskIaHCKOe IPABO : HOBBIE ACIIEKTBI
B3auMocBsau // [Iybmdubre (prHAHCH M HAJIOTOBOE MIPABO : eskeroquuk. Boim. 2 : Brog-
sKeTHBIE M HAJIOTOBBIE pedpopMel B crpaHax [lenrpanbuoit u Bocrounoit Esporrsr / mox
pen. M. B. Kapacésoit (Cenrrosoit). Bopore:x, 2011. C. 274.

4 Banonvcruii C. B. JlucKyccuoHHBIE BOIPOCHI Teopuu puHaHCOBOro mpasa. M. :
PAIT : Oremo, 2008. C. 84-85.

> Kapacésa (Cenuyosa) M. B. HamoroBoe u rpaskIaHCKOe IPABO : HOBBIE ACIIEKTBI
B3auMocBsau // [Iybuunbie hmHAHCH ¥ HAJIOTOBOE IIPABO : e3KeToaHuK. Boir. 2 : Bros-
sKeTHBIE M HAJIOTOBBIE pedopMel B crpaHax [lenrpanbuoit u Bocrounoit Esporier / mox
pen. M. B. Kapacésoit (Cenrtosoit). Boporesx, 2011. C. 349.
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9TO He BCerJa BO3MOYKHO BBU/IY CYIIIECTBOBAHUS PA3JIUYHBIX CyOBEKTUBHBIX U
00BbEKTHUBHBIX 0APHEPOB B IIPEAIIPUHIMATEILCKON cepe geaTesrbHoCTHS,

K coskasmenwuio, ompereseHre HAJOIOB — CJIOMKHAS TEOPETUKO-IIOJIUTH-
JecKas 3aa4a, II09TOMY MbI IIOHMMAEeM HAJIOTH B IIIMPOKOM IIJIaHe, KOTOPoe
BKJIIOUAeT B ce0s Bce BUIBI JOXOJ0B, aKKYMYJHUPYEMBIX TOCyJapCTBOM Ha
PEeryJISpHON OCHOBE C IOMOIIBI0 HPUHAIJIEKAIIEer0 eMy IpaBa HPUHYKIe-
HUS.

B mayumoil u mybimimcTHUeCcKon JuTepaTrype 4acTo YIIOMHUHAKTCI Tep-
MUHBI «yKJOHEHHE OT HAJIOIOB», «yXOH OT HAJIOTOB», «MHUHHMM3AIIAA HAJO-
TOBY», «HAJIOIOBAS OINTHMHU3AIINA», «HAJOr0BOE ILIAHHPOBAHNE», «M30e:KaHIe
HAJIOTOB» W JPYTHe TePMUHBI, XapaKTepHUayIIHe CTPpeMJIeHNe HAaJIOTOILIa-
TeJIBIIUKA YMEHBIINUTH CyMMY HAJIOTOB, VILJIAYMBAEMBIX B OIO/IKET’.

Cpenu oKOHOMHCTOB U X03AMCTBEHHUKOB YTBEPIHJIOCH MHEHHE, YTO OII-
TUMH3AINUI HAJOT000JI0KEHN — 9TO OPraHH3allMOHHBIE MEPOIPHUATHAS B
paMKax AefCTBYIOIIEro 3aKOHOIaTeJIhCTBA, CBA3aHHbBIE ¢ BEIOOPOM Bpeme-
HH, MeCTa W BHUIOB JeATEeJIbHOCTH, CO3JaHNEeM W COIIPOBOKICHHEM Hambo-
see 9pPEeKTUBHBIX CXEM U JOTOBOPHBIX B3AaMMOOTHOIIIEHUH C I1eJIbI0 YBeJI-
YeHUS JEHEKHBIX IIOTOKOB KOMIIAHUHW 34 CYeT MUHMMU3AI[UN HAJIOTOBBLIX
naTeskes.

IIpu sTOM IM€/Ib ONTUMM3AIIMK HAJIOTOB He yMEHbIIeHNEe KAKOTO-HUOYIb
HaJIora KaK TAKOBOIO, a yBeJIHUYeHNe BCeX (PUHAHCOBBIX PECYPCOB XO3SIHCTRY-
forrero cyoberra. OuruMusarsa HaJ0TOBOM HATPY3KH B OPraHU3aIINH MMeeT
Kak 00beKTUBHBIE, TAK U CyOheKTUBHBIE IIPEIIOCHLIKH.

OO0BeKTUBHBIE 3AKJIIOUAIOTCA B TOM, YTO JII00asd Hajorosasa cucrema op-
MHUPYeT TOT WJIX UHOM YPOBEHb HAJIOT000JI0KEHI ST, KOTOPBI 3aBUCUT OT TAKUX
2JIEMEHTOB HAJIOra, Kak 00BEeKT HAJIOT000JIOMeHN, HAaJI0ToBasd 0a3a, JILIOTHI,
craBka Hasora. CyObeKTUBHEBIE IPEINOCBLIKNA 3aKJI0YAITCI B TOM, 4TO He-
B3Wpas HA KECTKOCTh IIPUHSTBHIX HOPM, OPTaHHU3AINH MMEIOT BO3MOMKHOCTD,
HCITOJIB3Y I IPUEMBbI HaJIOTOBOTO ILJIAHHUPOBAHUSA, BJIUATH HA OONINI YpOBEHb
HAJIOTOO0JIOMKEHUS U CYMMY HAJIOTOBBIX ILIATEKEN®,

Taxum obpasom, OmHOM M3 BasKHEHWIINX 3aaad JIF000r0 rocyIapcTBa SB-
JIsIeTCsI yBeJIMUeHre coOOMpPaeMOCTH HaJIOroB. 3ajiava ke KOMMEPUYECKHX Op-
TaHMU3AIUN COCTOUT B 0OPATHOM — 3aILJIATHUTh KAK MOKHO MEHbIIIe HaJIOTOB,
MAaKCHMAJIbHO CHU3WB YPOBEHDb HAJIONOBOM HATPY3KI®.

M3 crasammHOTO CjIeayeT, 4To yIjIaTa HaJoTOB — 9TO IIPOIecc, 00sI3aTesThb-
HBIMU YYaCTHUKAMH KOTOPOTO SABJISIOTCSA HAJIOTOILIATEIBIUEK 1 HAJIOTOIOJIY-

¢ Huxynuna O. M. Baussure HaJIOTOBOM HATPY3KH HA JIEATEJIHLHOCTH KOMMEpUec-
kux npennpusaruii // Ilpobmemsr yuera u dpunancos. 2014. No 4. C. 41-48.

" Ilanckos B. I'. Hasoru u masmoroobiosxenue : Teopusd u npaktura. M. : IOpaiir,
2011. C. 315.

8 Kpamapernro JI. A., Kocoe M. E. Hanorn u mamnoroobnosxernue. M. : OHUTHU-
JIAHA, 2013. C. 245.

¥ A60ynnaes A. M. ConmaabHO-9KOHOMHUYECKHE AaCIeKThl (PYHKIIMOHHUPOBAHUS
CyOBEKTOB MAJIOro MpeaNpUHUMATEIBCTBA B CHCTEMe WHCTUTYIIMOHAJIBHBIX ITpeodpa-
3oBauuti // Hoeerit yausepcurer. 2014. Ne 2. C. 58.
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yartesib (rocygapctso)l’. Ilpu aToM HaIOTONIATEIBIMUK CTPEMUTCS YMEHb-
IIUTH HAJIOTH, a TOCYyJAapCTBO — HE JOIMYCTUTH CHHIKEHHS IOCTYILJIEHUHN
HAJIOTOBBIX CyYMM B KasHy. CTpeMJieHMe HAJIOTOILIATEJBIIUKA COKPATUTH
IJIATE’KY BBI3BIBAET OTBETHYIO PEAKIIHIO TOCYyJapCTBa, KOTOPOEe BBIHYIKIEHO
3alIUINATh CBOU (DMHAHCOBBIE MHTEPECH U IIPOTHUBOIECTBOBATE YKJIOHEHUIO
OT YILJIATHI HAJIOTOB. PKUM HpHUMepOM aKTHBHOTO IPOTHUBOLEHCTBUS IOCY-
IapCTBEHHBIX (PUCKAJIBHBIX OPTAHOB CTPEMJIEHUIO HAJIOTOILJIATEeJIbIITUKOB
YHUTH OT HAJIOTOB ABJIgeTcs KOHIeIIInsa crucTeMbl IJIaHUPOBAHUS BRIE3IHBIX
HAaJIOTOBBIX HpoBepok'!. HasoroBuky mpeaiaramoT HAJIOTOILIATEIbLITHKAM
OIIpeJIeJINTDh CTeIleHb PUCKOBAHHOCTU CBOEro OM3Heca I10 00IeyCTaHOBIEH-
HBIM KPHUTEPHUIM, HHINKATHBHBIM IOKA3aTEJIsIM HAJOTOBBIX PHCKOB: HAJIO-
roeBas Harpyska y HAJIOOILJIATEJbIINKA HUKE CPEeJHEeOTPACIEeBOr0 YPOBHI;
oTpaskeHue B OYyXTaJITepPCKON M HAJIOTOBON OTYETHOCTH YOBITKOB Ha IPOTS-
JKeHUHU HECKOJIbKMX HAJIOTOBBIX IIEPHOJ0B (IBYX M 0OoJiee JIeT); IIOJIS BBI-
veroB 1o HJIC oT cyMMBI HaYMCIEHHOI0 HAJIOra PaBHA JIHOO IIPEBHIIIAET
89 % 3a 12 MecsAIleB; oIepesKaIoIINi TeMII POCTa PACXO0JI0B HAJ TEMIIOM POC-
Ta JOXOM0B OT peau3aluu ToBapoB (paboT, ycJyr) HpH pacdeTe HaJora
Ha IpHUOBLIb; BHIILJIATA CPEIHEMECIUIHOM 3apIljIaThl Ha OJHOTO paboTHHKA
HHIKE CpeIHero ypoBHs OT oTpacau mo cyonekxTy Poccmiickoit Memeparmm;
HeoaHOKpaTHOoe mpubamkerne (5 %) B TedeHHe roja K Ipeae/IbHOMY 3Ha-
vyeHnio ycraHoBiieHHBIX HK P® mokasareseit, mpemocTaBiasgoIX IIPaBO
IPUMEHSATDH CIlel[naIbHbIe HAJIOTOBbIE PEKUMBI; OTPpaKeHe HHANBUIY AJThb-
HBIM OpeINpUuHUMAaTeJIeM CYMMBI PACcX0/1a, MAKCUMAJILHO ITPUOJIHKEeHHOMN
K CyMMe ero J0Xoja, IoJy4deHHoro 3a rog upu pacdere HJDJI; kommanms
HCIIOJIb3yeT IJIUHHYIO ITeII0YKY KOHTPAreHTOB; HellpeJcTaBJIeHue II0sCHe-
HUH Ha yBeJIOMJIEHIE HaJIOTOBOT'0 OPTaHAa O BBEISBJIEHUN HECOOTBETCTBUS II0-
KasaTeJie JedATeJIbHOCTH; HeoJHOKpaTHad (OBa u 0oJiee pas3) «MUTPAILH)
MEKIy HAJIOTOBBIMH OpPraHaMHU; OTKJIOHEHUEe PeHTa0eIbHOCTH II0 JaHHBIM
OyXraJTepCcKOro ydyeTa OT CPeIHeOoTPaCIeBOM.

Hcxons M3 IOMBITOK TOCYZAapCTBA PA3JIMYHBIM 00PasoM CIOCOOCTBOBATH
yBeJIMUYEeHHUI0 cOopa HAJIOTOB, Y XO3AUCTBYIOIIHX CYOBEKTOB HE OCTAETCS aJib-
TePHATUBBI IPU OTCYTCTBUHU BO3MOYKHOCTH ILJIATUTDH HAJIOTH B IIPEIyCMOTPEH-
HOM 00beMe IoCyJapCTBOM, B CBSI3H C YeM IIPOMCXOIUT II€PeXo[ B TeHEeBOM
CEeKTOP 9KOHOMUKIT'Z,

B 3apy0besxmoii m oTedyecTBEHHOM JIMTEpPAType CIIOCOOBI yMEHDIIIEHUS
HAJIOTOB Pas3lessioTcs Ha [Ba HaIPaBJIeHUs: He3aKOHHOE YKJIOHEHHE OT
VILIATH HAJIOTOB (KpUMHUHAJbHOE YKJIOHEHUE OT yILJIaThl HAJIOr0B, CT. 194,
198, 199 VK P®) u npaBoMepHOEe yMEHbIIIEHNE HAJIOTOB (HEKPUMUHAJILHOE

10 Bemuyos A. A., Bynaxosa T. II. Beneume B mpobiieMy aJIMUHUCTPUPOBAHMS
mrpadoB KAk 2JIEMEHTOB HEHAJIOTOBHIX J10X010B Oroysrera // [Ipobmemsr yuera u du-
HaHCoB. 2012. No 2.

11 006 yTBep:KIEeHUN KOHIIEIIIINN CUCTEMBbI IIJIAHUPOBAHUSA BBIE3THBIX HAJIOTOBBIX
mposepok : mpukad @HC Poccun ot 30 masg 2007 r. Noe MM-3-06/333@.

2 Hurynuna O. M. 3uaveHre o(IIIOPHOro CErMEHTa B PA3SBUTUM POCCUUCKOM 9KO-
womuku // Becruuk Tomck. roc. yu-Ta. Oxonomuka. 2014. Ne 2 (26). C. 109-120.
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uabexxaHue ymwiaaTel HaJoros, ri. 16 4. 1 HK P®; manorosoe mianuposa-
HEe)'?.

VYKJIOHEHME OT HaJIOrOB IIPEICTABJISET COOOM YMBIIJIEHHOE HapYyIIeHUe
sHopm. Takrwme melicTBHSA OIIEHHBAIOTCSA C HO3HUI[UK YIOJOBHOrO Ipasa. Tyt Ha-
JIOTOILIATEJIBIIUKYA MUHUMUSUPYIOT (MJIM CBOOAT K HYJII0) CBOU HAJIONOBBIE
00513aTeJIbCTBA HE3aKOHHBIMU CII0CO0aMU, IIyTEM COKPBITHSA CBOMX HAJIOTOBBIX
00513aTeJIBCTB U IIPEJCTABJIEHNS B HAJIONOBBIE OPTraHbl 3aBEIOMO JIOMKHOM MH-
dopmaruu. Hasorosoe miranmnposaHmne BEJIIOYAET B ce0s IIpaBo BEIOOPA BHAOA
HPeIIIPUHUMATEIBCKON JesTeJIbHOCTH, OPraHU3aIlMOHHO-IIPABOBOM (POPMBI
€e OCYIEeCTBJICHUsI, BUa IOPHUINIECKOr0 JINIIA PesKrMa HAJIOTO00JI0MEHMS,
JIEraJIbHOTO METOoJIa OIIperelIeHus obyiaraeMoi 0asel, T.e. 9TO IeJIeHAIIPAaB-
JIEHHASI JIeATeJIbHOCTh OPTaHM3AINY, OPUEHTHPOBAHHAS Ha MaKCHMAJbHOE
HICIIOJIb30BAHME BCEX HIOAHCOB CYIIECTBYIOIIEr0 3aKOHOIATEIbCTBA C IEJIBI0
YMEHBIIIEH!S HAJIONOBBIX ILTATEe el B OI0IKeT.

Ilesp mpollecca HAJIOTOBOIO IIAHUPOBAHUS — MAKCHMU3AIIUS YHCTON
HPHUOBLIN X03AMCTBYIOIIEro CyObeKTa (OIITUMU3AaIIia HAJIONOBOIO OpeMeHn) 1
VIOBJIETBOPEHHE ITOTPEOHOCTEN COOCTBEHHMKOB OPraHU3alluy B padMepe, Cpo-
Kax ¥ IPYTrux HapaMeTpax HaJIOTOBBIX ILTATEKel, KOTOPbIe COOTBETCTBYIOT UX
OYKUTAHUSIM.

B sromomMmueckoil stmrepaTrype IO IPUHIIHUIIAME HAJIONOBOTO ILJIAHKPO-
BaHWA IIOHUMAIT OCHOBHBIE IIPABUJIA, ABJISIIINECS ero ocuoBoit. Croma or-
HOCSITCSI: 3aKOHHOCTB, IIOHATHOCTb W O0OCHOBAHHOCTH, OIIEPATHBHOCTD, IO-
KyMeHTaJIbHOe O(QOpMJIEHHE OIepalluii, aJbTePHATUBHOCTH, COOJIIOIeHIE
KOH(UIEHIINAJIBHOCTA, UHANBUAYAJIbHBINA MMOIX0[ K pa3paboTKe cxem jesd-
TEJIbHOCTH ¥ OCODEHHOCTSIM KOHKPETHOM KOMIIAHUK-HAJIOTOILIATe/IbIINKA,
KOMILJIEKCHBIN pacyeT 9KOHOMUH U II0TE€Phb, 9KOHOMHUYHOCTh BHEIPEHUS CXeM
OITHMU3AIINN HAaJOTO00IOMKEHNSI, MHOr0oo0pasre IPHUMEHSIEeMBIX CIIOCO00B
MUHHUMHA3AIUN HAJIOTOB.

Ilo HameMmy MHEHHIO, MOKHO TOBOPUTH O HAJI02060M QOMUHUCMPUPOBA-
HUU HAJIOTOILIATEJIBIINKOM, KOTOPOe, B CBOIO OUYepedb, paciiaaeTcsd Ha MeH-
TAJILHYIO0 COCTABJISIOILYIO — HAJI02080€ NJIAHUPOBAHUE, PE3YIBTATOM KOTOPOM
SIBJISIETCS HQAJI0208bLTL NJIGH (MBICIUTEIbHOE OITMCAHNE CUTYAIINN C HAJIOTaMH,
KaK ee IMPeJCTaBJISAeT HAJOrOILIATE/bIINK, «OBEIIECTBJICHUE» €ro CyOhek-
THUBHOT'O IIPABA) U OCYU,eCMeJeHle NJAAHA, KOTOPOE B II0JIHOM COOTBETCTBUU C
HAJIOTOBBIM ILJIAHUPOBAHUEM MOKET BBIPAKATHCS B IIOJIHOM YILJIAaTe HAJIOTOB,
HeyIIaTe HAJIOT0B, IOJTHON UJIN YaCTUYHOM HeyIlIaTe HAaJ0TOB, U HA NOC/e0-
cmeus (orumaeMble U peajbHbIe). B ¢Bo ouepenb, Has102080e AOMUHUCMPU-
posarue — 9TO OTIOeJIbHASA chepa MeHeOHCMEHMA U30epiHceK CO BCeMU BEITEKA-
OIIUMHE TI0CJIeICTBUSIMHU.

Becerma untepecuo muenmne JI. [Tactyimkoroit o ToM, 9TO0 HAJIOTOBEIE TIPE-
(bepeHIIIM MOrYT BBICTYIIATH MHCTPYMEHTOM CHUKEHUS HAJIOMOBOM IIPECTYII-
moctu B Poccuiickoit Memeparmu. Hasorosele IIpaBoOOTHOIIEHMS II0 CBOEH
PUPOJIe XapaKTePU3YIOTCA KaK KOH(MINKTHEIe OTHOIIeHus. JlaHHOe CBOMCT-

13 Booposa T. B. HayoroBelit yueT u OTYETHOCTD. 2-€ M3[I., mepepad. u morm. M. :
Jlamkos u Ko, 2013. C. 178.
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BO HAJIOTOBBIX ITPABOOTHOIIEHUN ITOPOKIAETCS HX COMEPIsKaHUEM, 3aKJIIoda-
OIIIMCSA B IIyOJMYHO-IPABOBOM 00A3aHHOCTH VILIATHUTH YACTH JIEHEKHBIX
CPENCTB, MPUHAJIEKAIINX [0 IIPABY HAJOrOILIATENbIIUKY, B II0JIb3Y IOCY-
mapcrsa. HeynuBurerbHO, YTO MHOTHE HAJIOTMOILJIATENIBIMUKN, HE OTJIHYASIChH
Pa3BUTHIM IIPABOCO3HAHUEM U PYKOBOJCTBYSICh HCKJIIOUHUTEBHO JIMYHBIMU
KOPBICTHBIMH ITO0YIKIEHUAMU, CTPEMSATCA YKJIOHUTHCSA OT MCIOJIHEHUs o0pe-
MEHUTEeJIbHOM 00132 HHOCTH II0 YILJIAaTe HAJIOTOB, IIPUOerasi B TOM YHhCJIe U K He-
3aKOHHBIM cItocobam mericrBuii. OTCoOma PosKIaeTCa KOHQINKT MEKIY HIMHA
¥ TOCYJapPCTBOM, 3aMHTEPECOBAHHBIM B IIOJIHOM 1 CBOEBPEMEHHOM yIIIaTe Ha-
soroB. MlaHayanpbHAA KOH(PIMKTHOCTD HAJIONOBBIX OTHOIIEHUH, JOIIOJIHEHHA ST
MAacCOM BIIOJIHE KOHKPETHBIX (PAKTOPOB, BHLIMBAETCS B (DAKTHI IIPECTYITHBIX
medicTBUM B cdepe HaoroobJsoskeHus. HeratuBHbie ITOCTIENCTBUS HAJIOTO-
BOM IIPECTYITHOCTY OYEBHIHBI JIJIS BCEX, 4 MACIITA0 HAJIOIOBOM ITPECTYIIHOCTH
MO-IIPeKHEeMY BeJINK, HeCMOTPSA HA TEHIEHIINIO K IOCTeIIeHHOMY CHUKEHUIO.
Tax, 8 Poccuu 8 2010 r. 651710 3apeructpupoBaHo 14 449 mpecTyILIeHni, mpe-
nycMmorpeHHBIX cr. 198-199.2 VK P®, urto ma 7867 menniire, uem B 2009 r. B
CBSI3H C 9THM MPOo0JIeMa HAJIOTOBOU IIPECTYIIHOCTH 3aCTABJISET YUYEHBIX, KaK
CITEINAJIN3UPYIOIINXCS B chepe (pMHAHCOBOrO IpaBa, TAK M KPUMHUHOJIOIOB,
TIATEJILHO Pa3pabdaTeIBaTh HHCTPYMEHTHI O0PHOBI C HAJIOTOBBIME IIPECTYILIe-
mauamvu'. JI. [TactymkoBa mpegiaraer oauH U3 TAKUX HHCTPYMEHTOB — HAJIO-
TrOBBIE IIpedepeHITni.

Hennssa uu cornmacursea raxsxe ¢ M. B. Kapacésoit B Tom, uro mpobema
npedepeHIuii B HAJOTOBOM IIpaBe TPAIMUIIMOHHO HCCJIEAYETCS YUYeHBIMU B
KOHTEKCTEe HOPMATHUBHO-IIPABOBBIX IIPEUMYIIECTB, YCTAHOBJIEHHBIX B HAJIOTO-
BOM 3aKOHOJIATEJIbCTBE, a TOUHEee, B KOHTEKCTe HAaJIOIOBBIX JIBI'OT, HAJIOTOBBIX
BBIYETOB, 4 MHOT/IA 1 TAKKUX SBJIEHUH, KaK HAJIOTOBAs aMHUCTHS U IIPOYKe Ha-
JIOTOBBIE IIPEIIIoUTeH . TaKkoi HayYHBIN IT0AX0/] BIOJIHE OIIPpaBIaH, HOO II0-
HsTHE «IpedepeHInm» B IIePeBo/ie ¢ JIATUHCKOTO 03HAYAET «IIPEeIIIOUTEeHIS),
B cBsiau ¢ oTvM BIoJIHE pasyMHO ¢ HAYYHOM TOUKH 3PEHUS OCYIIECTBJIATH
aHAJIN3 HAJOTOBO-IPABOBEIX IIPEIIIOYTEHUH, T.€. IPEUMYIIeCTB, 3aKpeIIeH-
HBIX HAJIOOBBIM 3aKOHOIATEJILCTBOM U IIPEICTABJIAEMBIX OJHON KaTerOpUu
HAJIOIOILIATEJILIIUKOB 110 cpaBHeHuIo ¢ apyroi. Tem Gosee, uro B8 Hamorosom
komexce PO naske moHATHE HAJIOIOBOM JIBIOTHI OIIPEIEJISIETCS Yepes ITOHITHIE
(IIPEUMYIIECTBON®,

AKTyaJIbHOCTh JAHHOIO HAIIPABJIEHUS 3AKJI0YAETCS B TOM, YTO B CO-
BPEMEHHBIX PBIHOYHBIX OTHOIIEHUAX CyOBEKTHI MPeaIpUHUMATEILCKON Jes-
TEJIbHOCTH CTPEMSATCSI MAaKCHMAJIbHO COKPATHUTH CBOM PACXOMbI, 3a4aCTYIO

1 [Tacmywrosa JI. Hasorosbie mpedepeHIINN KaK MHCTPYMEHT CHIKEHUS HAJIOT0-
BO# mpectymHocT B Poccru // IlyGmysblie rHAHCH 1 HAJIOTOBOE IIPABO : €5KETOHUK.
Brim. 3 : Ilpedepennun B ¢puHAHCOBOM IIpaBe M OKOHOMHUKe crpaH LleHTpasbHOM u
Bocrounoit Esponsr / o pen. M. B. Kapacésoit (Cenrosoit). Bopome:x, 2012. C. 154—
155.

¥ Kapacésa (Cenuyosa) M. B. IlpedepeHiinu B HAJIONOBOM IIpaBe : UX BUILI U 00Y-
cJsroBsIeHHOCTD // [lybrimurbre prHAHCH ¥ HAJIOTOBOE MIPABO : eskeroquuk. Beir. 3 : Ipe-
depeniny B prHaHCOBOM IpaBse u akoHOMEEe crpaH IlenTpansaoit u Bocrounoin Es-
pomsr / mox pex. M. B. Kapacésoit (Cenroroit). Bopomesx, 2012. C. 6.
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WCIIOIb3ysI ArpecCHUBHBIE METOIBI OITHUMH3AIIMK HAaJIOT000JI0MeHnsI. Bro-
JKeT TOCYJAapCTBa IIPU TAKOM MOJUTHKE IPEeANPUSITHN TepsaeT 3HAUNTEIbHBIE
CpeacTBa, a 9TO, B CBOIO OUYepenb, SABJISETCS IPEISTCTBHEM B PA3BUTHUH TO-
cymapcTBa B I1eJioM (He XBATAEeT CPEACTB IJIsA (PMHAHCHUPOBAHMUA HAYKH, Me-
JIUITUHEBL, 00pa30BaHUsA, IIPABOIOPAIKA, NHHOBAIMOHHON cephl, KyJIbTYPHIL,
CTPOUTEILCTBA M T.II.).

B mporiecce cBoeit okOHOMHUUYECKOHN IeATEIbHOCTH HPAKTHYECKH BCE XO-
3AMCTBYOIIME CyOBEKTHI CTPEMATCS MAKCUMAJIBHO COKPATATHL CBOM PACXOJIEI,
TeM CaMbIM YBEJIMYHUTL pacliojiaraemMbele pecypchbl. M rocymapcrBo He MOKET
IIOMEIIIATh 9TOMY, €CJIU UX IeMCTBHUS He SBJISIOTCS IIPOTUBO3aKOHHBIMU. [oCy-
IapCTBO CaMO, B IIEPBYIO OUepedb, PeIlaeT 3agadur II0 YBEJIMUEHUIO TOXOI0B,
TaK KaK HAJIOTU — BAKHEHUIINH UX UCTOUHUK.

VsacHuM CyIIHOCTL MOHSATHI, B psAAe CJIydaeB B3aMMO3aMeHSIeMBIX
(MCTIONIBE3yeMBIX KAK CUHOHUMEL): «U3ICPIKKN», «3aTPATBD, «PACXOIED.

H. JI. BpyOaeBckuii paccMaTpuBaeT uU30epicKu Kak IIOTpebJIeHHbIe e-
HEeMKHBIE, MAaTePHUAJIbHBIE 1 TPYIO0BbIE PECYPCHI IIPEIIPUATHS B IIPOIIECCE IIPO-
HM3BOJCTBA, BKJIOYAS TAK HA3hIBAEMBIE JOIOJHUTEIbHEIE (BCIIOMOraTeIbHEIE)
HU3IEPKKN. 3ampambt, II0 €ro MHEHUIO, IIPEICTABIISAIOT COO0M PacXoabl Ipe-
HPUATHAA Ha yCJIyru (paboThl) IIOCTABIIUKOB 1 CO3TAHNE ITPOM3BOACTBEHHBIX
3aI1acOB MaTePUAIbHO-TeXHHYECKUX PEeCypCcoB, BKJIIOUASA IIOTPEOJIEHHYIO B
mporiecce IIPOM3BOACTBA MPOAYKIIMK MX YacCThb. TaKuM 00pas3oM, IIPU TAKOI
TPAKTOBKE 3aTPATHI — IIOHATHE 00JIee eMKOe M BKJIIOYAIOT B Ce0s1 M3aeprkKm S,

ITo muenunio I'. M. JIucosmrua, uzdepoicku npouzsoocmea — 310 3aTPAThI K-
BOT'O M OBEIIECTBJIEHHOTO TPY/ga HA IIPOU3BOACTBO 1 PEATH3AIINIO IIPOLYKITIH
(pabor, ycayr). 3ampambt IpencTaBasgioT co0OM CpencTBa, KOTOPHIE MOILIA
Ha IIOKYIIKY PECYPCOB, 1 OTpaskaeMble B (DITHAHCOBOM OTUYETHOCTH KAaK AKTHUBEI
HpeIIpUATHs, KOTOPhIe CIIOCOOHBI IIPHUHECTH J0XoMd B Oyayimem. Pacxomer e
€CTh YacTh 3aTpaT, KOTOPbIe HPEeIIIPUITHE HPOU3BOIUT C IIeJIbI0 IIOJIYYeHMUI
JI0X0M4, T.e. PACXOObI IIPUBONAT K yMeHbIneHno kanuraaa. OaHaKo, 0 ero
MHEHHUIO, HA MPAKTHKE IIOHATHUS «3aTPaThD), H3IEePKKN», «PACXOIbD OTOMK-
JIECTBJISIIOTCSI, W JIJIsI TOTO YTOOBI OXapPAKTEPH30BATH H3IEPIKKHU, CBSI3aHHBIE
HEMOCPEICTBEHHO C IIPOU3BOICTBOM, HCIIOJIb3YIOT TEPMUH «3aTPaThl Ha IIPO-
H3BOICTBO»!".

IIo muenuo M. A. BaxpyiuHoit, 0qHON 13 BAKHEHINNX 3a0a4 yIPaBJIeH-
YEeCKOro yuerTa sBJIgeTCa KaJIbKyaupoBanue cebecmoumocmu uponykiun. Ce-
becmoumocms IPOOYKIIMU — 9TO BhIpAsKEeHHBIE B JEeHEKHOM (popMe 3aTpaThl
Ha ee IIPOM3BOACTBO U peasmaanuio. CebecrommocTs mponykmuu (pador, yc-
JIyT) OPedIIPUATUS CKIAIBIBAETCS M3 3aTPAaT, CBSI3AHHBIX C UCI0JIb30BAHHEM
B Ipollecce IPOM3BOJACTBA HPOonyKimu (pabor, yCIyr) HPHpPOIHBIX PECypCcoB,
CHIPbS, MATEPHUAJIOB, TOILJINBA, dJHEPTHH, OCHOBHBIX (DOHIIOB, TPYIOBBIX PECyp-
COB, a TaKsKe IPYTUX 3aTPaT Ha ee IIPOU3BOJICTBO U peasuaaino. BaxHeiei

16 Cm.: Bpyb6anescrkuti H. J[. YupaBiieHUeCKU yueT u3gepsKek IIPOU3BOJICTRA : TEO-
pusa u nupaxtura. M. : @umancer u cratucruka. 2002,

17 Jlucosuu I. M. ByxrasaTepCKuil yueT B CeJIbCKOXO3SIMCTBEHHBIX OPTaHU3AIIUAX.
M. : ®unance u cratuctuka, 2004. 456 c.
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0COOEHHOCTBIO Ce0ECTOMMOCTH SIBJISETCS TO OOCTOSITEIBCTBO, YTO OHA HOCHUT
O00BEKTHUBHBIN XapakTep, T.e. He 3aBUCHUT OT TAKOT0 POJa 00CTOSITEIECTB, KAk
HAJWYHe WM OTCYTCTBHE HOPMATHUBHBIX JOKYMEHTOB II0 €€ PeryJJIMPOBAHUIO,
JKeJIAHNE WJIN BO3MOMKHOCTD €€ MCUMCJICHNS OyXTaaITepCKUMU CIIyx0aMu Om3-
Heca u T.11. Jlo mocsieqHero BpemMeHu ompesesieHrne cebecTomMoCT OBLIIO 3a-
KpeILIeH0 HOPMATUBHO U cofepskaioch B 1. 1 «llosmosxenns o cocraBe 3aTpam»
(yrBep:kmeno mocraHoBsieHueMm l[IpasuresberBa Poccuiickoit Memeparmu ot
5 aBrycra 1992 r. Ne 552): «CebecronmocTts mpoaykituu (pabot, yciayr) mmpe-
CTaBJIsIET COOOM CTOMMOCTHYIO OIIEHKY MCIIOJIb3YEMBIX B IIPOIlecce IIPOM3BO/I-
cTBa mMpoaykiuu (padoT, yCJIyr) MPUPOIHBIX PECYPCOB, CHIPhS, MAaTEPUAJIOB,
TOILINBA, OHEPI'UU, OCHOBHBIX (DOHIOB, TPYIOBEIX PECYPCOB, a TAKMKE IPYTHUX
3aTpar Ha ee IIPOM3BOJCTBO U peajuaaluio». B HacTosalee BpeMs JaHHOE I10-
HSTHe IPSIMOT0 HOPMATHBHOIO pPerjaMeHTa He nMeetT s,

M. A. BaxpymmmHaa orMedaer, 4To «pacxodbl — 9TO 4aCTh 3aTpaT, KOTOphIe
IPeIpUsITAe TEPIUT B CBSA3U C MOJIyYeHHEM JI0X0/a», OJHAKO CUHTAET II0-
HATHAA «3aTPAThl HA IIPOU3BOLCTBO» M «U3HEPKKH IIPOM3BOIACTBA» TOMKIECT-
BEHHBIMH W OIIpeeJideT H3IePKKN IIPOM3BOJCTBA KAK 3aTPAThl JKHBOIO U
OBEIIECTBJIEHHOTO TPY/ga HA IPOU3BOICTBO U PEASTHU3AIINIO IIPOAYKIIHuY (pador,
yeayT)te,

A. H. Kamaes maer cxosxee oIrpeesieHNe IIOHATHIO U30epiceK TIPOU3BO/I-
CTBA, II0Apa3yMeBas 10 HIMH «COBOKYITHBIE 3aTPaTHI OOIIIECTBEHHOr0 TPy aa
(*KMBOTO M IIPOIILJIOr0) HA IIPOM3BOJICTBO IITPOIYKTA, 00pa3yIOIHe ero CTOU-
MOCTB», OTHAKO IT0JIATaeT, YTO 3aTPATHI IIPOM3BOACTBA OTJIMYATCS OT U3Iep-
JKEK IIPOU3BOJCTBA HE TOJBKO C IIPAKTHYECKON TOYKU 3PEHHUS, HO U C Teope-
THYECKOM. BHe 3aBHCHMOCTH OT 3aBEpIIEHHOCTH IIPOIleCCa MPOM3BOJCTBA U
XapakTepa CBSI3U 3aTpaT ¢ CO3JaBaeMoi IIPOIYKITHEH 3aTPaThl IIPOU3BOICTBA
MMeIOT OTHOIIIeHWE K IIPOIleccy IIPOU3BoCTBa BoodIe. Va3nep:KKu mponsBo/I-
CTBa 03HAYAIOT IIPOIIECC, 3aBEPIITEeHHOCT IIpoIiecca mpou3eoacTsa. OHU SABIs-
IOTCSI TOM YaCThIO 3aTPaT, KOTOPBIE OTHOCITCS K T'OTOBOM ITPOIYKIIUN B KOHK-
PETHOM HPUKJIAITHOM CMBICTE?,

Tepmun «pacxodv» B GOJIBINEH CTEIIEHN MMEET OTHOIIEeHME K OyxraJirep-
CKOMY yYeTy 3aTpaT B IIeJIIX HAJIOT000JIOMKEHMs, IIOCKOJIbKY He BCe 3aTpa-
TBI IPU3HAIOTCS PACX0IaMU, a TOJBKO Te M3 HUX, KOTOPHIE: a) He YKa3aHbI B
ct. 270 HK P®; 6) mokymMeHTaJIBHO HOATBEPIKIEHEI; B) HAIIPABJIEHBI HA IOJIY-
YeHHe J0X04; I') 9KOHOMHYECKH OIPABIAHEL.

TepMuH «pacxoabl» UMeeT OTHOIIEHNE U K pacxogam OyIyIInX MepHOIOB,
KOTOPBIE KAITUTAJU3UPYIOTCS M OTPAMKAIOTCS B aKTHUBE DaJiamca.

B coorsercrBuu ¢ Iomoskenuem mo Oyxrasmrepckomy ydery 10/99 «Pacxo-
OBl OpTaHU3AITUN, yTBEePKIeHHBIM TpukasoMm Muuduuaa PO ot 6 mas 1999 r.

18 Baxpywuna M. A. BHyTpupon3BoacTBeHHBIN yueT u oruerHocThb. M. : AKJI
«OxoHOMUKA U KU3HLY, 2000.

¥ Tawm sxe.

2 Kawaes A. H. O rpynmupoBKax 3aTpaT B IIPOU3BOACTBEHHOM yuere // Byxramrep-
cxuit yaer. 1994. No 9. C. 15-20.
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No 33u?!, pacxomaMu OpraHU3aIINH IPU3HAETCI YMEHBIIEHNE 9KOHOMITUECKUX
BBITOJT B pe3yJIbTaTe BHIOBITHS AKTHUBOB (IeHEKHBIX CPelICTB, MHOTO MMYIIEeC-
TBa) U (MJIHM) BOSHHUKHOBEHMS 00d3aTEJILCTB, IMPHUBOJSIIEE K YMEHBIICHHIO
KaInuTajia 9TOM OpraHU3allii, 38 UCKJIIOUeHNEeM YMEeHbBIIIEHUs BKJIAI0B 110 pe-
IIeHUI0 YyYACTHUKOB (COOCTBEHHMKOB MMYyIlecTBa). BeayciioBHO, ocyIecTBIe-
HYe HaJIOTOBBIX OTUYMCJIEHUH TAK MJIN MHAYe BJIUAET HA 3aTPATHYI COCTABJIA-
FOIILYI0 KOMMEPUYECKOT0 IPeIIIPUITHS.

Takmm obpasoMm, pacxomaMy OpraHMU3aWil BBICTYIIAET YaCTh 3aTpar,
CBSI3AHHBIX C ITOJIYUYEHHEM J0X0Ja W HMMEIIasl OTHOIIeHHWe K yJ4eTy 3arpaT
B IIeJISIX HAJIOroobJioskeHus. TeM caMbIM «3aTpaThD BBICTYHAIT B KAYECTBE
0oJiee MUPOKOTO IMTOHATHUSA, COCTABHON YaCThI0 KOTOPOT0 SIBJISIOTCI «PAaCXOIbD),
IIOCKOJIbKY TIOCJIEIHIE — 3TO YaCTh 3aTPaT, ITOHECEHHBIX IIPeIIpUSTHEeM Ha
HM3TOTOBJIEHUE ITPOAYKITMH, OTTPYIKEHHOI (peasn30BaHHOM) MOKYIIATEJI0 B
JAHHOM yYeTHOM mepuoje (pacxobl HOJIyJYaoT KOJIUIECTBEHHYIO OIIpe e IeH-
HOCTH B OCHOBHOM B MOMEHT peaJIM3alluy HpoayKIuu (paboT, yeJIyr), Korma
IOCTYITHBIIIASI BEIPYYKA OIIPEIEsIsieT JOX0I, a CBA3aHHbBIE C II0JIyYeHHEeM 3TOr0
JIOX0/Ia 3aTPaThl CTAHOBATCA pacxomami). VamepskKku BRICTYIAIOT ellre bojee
OOIITMPHOM XapaKTEePUCTUKOM, BKJIIOUAIOIIEH B ce0s COBOKYIIHBIE 3aTPAThI
TPy1a Ha IIPOU3BOACTBO ITPOIYKITHMN.

B cBs13u ¢ BBIIEN3II0/KE€HHBIM HAMU IIpeIjIaraeTcsa UCII0JIb30BATh TEPMUH
«MEHEFKMEHT M3JIePIKeK», & B TOM YKCJI€ HAJIOTOBBIX U3IEP:KEK, IJIS IIPel-
HPUATAN PA3IUYHBIX (pOpM COOCTBEHHOCTH, BKJIIOYAMIIINN B cebs yIpasJie-
HUe HAJOTOBBIMH H3JIEPIKKAMU IIPEIIPUATUS C I1eJIbI0 o0eciieueHuss Haubo-
Jee a(p(PpeKTUBHOrO MCIIOJIb30BAHUSA (PMHAHCOBBIX PECYPCOB M ONTHMU3ALIIAN
pPacxomoB.

Poccumtickmit ombrr 1990-X rr. moaTBepansI TOT PaKT, YTO SKOHOMUKA HE B
cocTossHUY dQPPEKTUBHO (PYHKIIMOHUPOBATE, €CJIM OM3HEeC He MOMKET Pa3BH-
BaThCSA B JIESTUTHUMHEIX cdepax JesATeJbHOCTH, a IIPABUTEJIBCTBO HE CIIOCOOHO
obecrieuynTh COOMpPaAEMOCTh HAJIOOB Ha JocrarouyHoM ypoBHe. CBoeoOpasHoit
KyJIbMUHAIIFEH TAKOI'O OIIBITA CTAJI OCTPBIN BAJIIOTHO-(PDMHAHCOBBINA KPU3UC B
aBrycre 1998 r. B cBsi3u ¢ oTHM BIOJIHE 3aKOHOMEPHBIM OBIJI OOJIBIIION MHTE-
pec mcciieqoBaTesiell K mpobiieMaM TeHEeBOM aKTHBHOCTU ITPEINPUATHN, YK-
JIOHEHUS OT YILJIATHI HAJIOTOB U 9eKTUBHOCTH HAJIOTOBOM aIMUHUCTPAIIUH.
Bwmecre ¢ Tem BHUMaHMe ceIUaIrCTOB B 3HAYUTEIILHOMN CTEIIEHN OBLJIO CKOH-
LEHTPUPOBAHO HA TAK HA3LIBAEMON «BHUPTYAJILHOM SKOHOMHKE», OXBATHIBA-
BIIlell pas3IMYHbIE HeJIeHesKHbIe (pOpPMBI PAcueToOB M TECHO CBSI3AHHOM C He-
IJIaTeKaMu, B TOM YHCJIe HAJIOTOBBIMU.

Ponp memene:xubIx dhopM pacueToB KaK MHCTPYMEHTA YKJIOHEHUS OT YII-
JaThl HAJIOTOB B JIUTepaType ObLiIa IpeyBeandeHa. bBaprep ObLI cKopee pe-
aKIen IpeAnpruATAN HA HeaJleKBATHYI dKOHOMUYECKYIO IIOJIUTHKY IIPABHU-
TeJILCTBA U II03BOJISIJI UM 00€CIIeYnBaTh COOCTBEHHOE BRIXKMBAHUE B YCIOBUIX
CTPEMHUTEIBHOTO BHIMBIBAHUSA (DMHAHCOBBIX PECYPCOB M3 PEaIbHOI'0 CEKTOpa
OKOHOMUKHU.

21 06 yreepsknennu [lososxeHus mo Oyxrasrepckomy ydery «Pacxomser oprammsa-
mum» [IBY 10/99 : npukas Munduaa PO or 6 mas 1999 r. Ne 33H.
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IIpu aTom, 110 HAHHBIM MHOTHUX HCCJIEI0OBATEJIEH, CXeMbI YKJIOHEHU OT YII-
JIaTHI HAJIOI'OB, OCHOBAHHEIE Ha bapTrepe U APyTrUX HeIeHEKHBIX (popMax pac-
4eTOB (BKJIIOUAST MACCOBBIE HEILJIATE ), ObLIN XapaKTePHbI JIUIIb JJIS YaCTH
POCCHUICKON 9KOHOMHUKHM, 8 HIMEHHO JJIS KPYITHBIX IPOMBIILJIEHHBIX ITPEIIPH-
SITUH, PACIIOJIOMKEHHBIX IIPEeUMYIIECTBEHHO B MAJIBIX W CPeIHUX Iopojax u
BBIIIYCKAIINUX IPOMEKYTOYHYIO IIPOAYKITHIO JIMO0 TOBAPHI MHBECTUIIMOHHO-
ro nasHauenus. Ciiemyer orMeTuTb, 4TO OJiaromapsi JeBajbBaIlluU pPyOJIsT u
PACIITHPEHUIO IEHEKHOTO IIPEIJIOMKEeHU JOJIs 0apTepa B IPoIaskax IPOMBIIII-
JIEHHBIX TPEIIPUATHIH CYIIeCTBEHHO U3MeHmIachk. 110 TaHHBIM pPeryJssspHbIX
OIIPOCOB, MPoBOIUMEIX OroJIIeTeHeM “RussianEconomicBarometer”, sTot mo-
Kas3aTeJsb cHu3ujcsa ¢ 52—54 % B uioHe—aBrycre 1998 r. mo 2629 % B ampesie
— uoHe 2000 r. C ¢cBSA3H ¢ 9TUM BO3MOYKHOCTH PeaIU3aIlNN COOTBETCTBYIOIINX
cXeM YKJIOHEHHUS OT YILJIAThI HaJIOTOB OTHOCHUTEJIbHO cokpaTtuiauch. Hapsmy
¢ 9TUM ceKTopoM ¢ Havasa 1990-x IT. cyiiecTBOBaJI U APYyroi, IpeacTaBIeH-
HBIA B OCHOBHOM MAJIBIMH U CPEIHUMU IIPEANPUATASIMHE, PACIIOTOKEHHBIMHT
B KPYIHBIX TOPOJIaX M paboTAKIMMU Ha PHIHKAX ITOTPEOUTEIHLCKUX TOBAPOB.
Jlsisa aTo¥t TPYIIBI HPEeIIpUATHH OBLIN XapaKTepPHBI WHBIE CXeMBI yX0aa OT
HAJIOI'OB, OCHOBAHHBIE HA HEYYTEHHOM HAJIMYHOM 00opoTe?2.

W3 mpakTuky KPUMWHAJIBHON TMOJUIIUY W HAJIOTOBBIX CJIYIKO MHOTHX
CTPaH M3BECTHO, YTO B TEHEBOM CEKTOpe dKOHOMUKHN A0COJIIOTHOE OOJIBIIHIH-
CTBO CIEJIOK COBEPIIAIOTCS 34 HAJMYHBIA pacyer. OTO II03BOJISAET He PErucT-
PHPOBATH MX B OTYETHOCTH W HE ILJIATUTH HAJIOIOB, CBI3AHHBIX C 9TUMU CJIeJI-
Kamu. VIMeHHO 1109TOMY B 3apyOeskHOM JTUTepaType OTHOIIEHHE KOJIMYeCcTBa
HAJIMYHBIX JIEHEeTr B 00pallleHnu K 00beMy JeHeskHOM Macchl (currencyratio —
CR) 1 0cobeHHO M3MeHeHMe 9TOT0 OTHOIIIEHU BO BpeMEHH PACCMATPUBAETCS
KaK BayKHBIM KOCBEHHBIN MHINKATOP M3MEHEHU MACIITA00B TeHEeBON 9KOHO-
mukn. IloBbimenne qoau TeHeBoM okoHoMuEM B BBII mpm mpoumx paBHBIX
YCJIOBUSAX JOJIKHO BecTu K pocty CR, u Haobopor?®.

IlorsaTus «obHATUYKA», «IepHAs 3apILIaTay, «(PUPMBI-0THOTHEBKIN» — 9TO
TEePMHUHBI, KOTOPBIE BCE eIlle SABJISIOTCS IIPOYHLIMH aTPUOYyTAMH POCCHUHCKOI
IeCTBUTEIbHOCTU. Bce 9Ty ompe/iesieHus SBJIAIOT CO00I COCTABJISAIONINE O-
HOT'0 IJI00aJIBHOTO IIpoliecca (PyHKITMOHMPOBAHUS CEPBIX (PUPM — yX0/1a OT VII-
JaThl HAJIOrOB. JIJ1s HUX 9TO TaK Ha3bIBaeMasi 9KOHOMUS JIeHEeKHBIX CPEICTB,
a JIJIst MaJIbIX (PMPM B YCJIOBHAX PBIHOYHON KOHKYPEHITUH IIOPOM €INHCTBEH-
HBIM CII0CO0 CYIIECTBOBAHMUS. 3aKOHHOCTH (PHMHAHCOBO-XO3SMCTBEHHOM Jes-
TeJIbHOCTY OPTAaHMU3AIIMU IIPU 9TOM YXOIUT Ha BTOpoi miaH. Jiisa Tex, KTo He
CTAJIKUBAJICSA C MOTOOHBIMU (pUpMaMu Ha JIUYHOM OIBITE, MOYKHO ITOSICHUTD:
«gepHAas» WJIU Yallle «cepas» 3apaboTHas IJIaTa — 9TO JIOTOBOPEHHOCTH pado-
TomaTesss U PabOTHHKA, KOTJa YacCTh CPEJCTB BHIILJIAYMBAETCS IIOCJIEIHEMY
0es momavm CBeJeHU 0 ero 3apaboTKe B KOHTPOJIMPYIOIINE OPTaHbl, IIPK 9TOM
paboOTHHKY MOsKEeT 00 9TOM 1 He coo0IIaThesi. Tem caMmbiM paboTogaTess 1 code-
TBeHHUK OuaHeca He rraTtar B ooxeT HJ{DJI u crpaxossie B3uock: B DoH/T cO-
IIHAJIBHOTO CTPaxXoBaHus1. YTOOBI OCYIIIECTBIISATH OMOOHBIE BBIILJIATEI, (DIPMHEI,

22 fIkoenes A. A. Arentsl monepuuaamuu. M. : Max. mom I'V BIIID, 2006. C. 14.
23 Tam xe. C. 15.
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MPAKTUKYIOIIHE I0J00HbBIE CXeMBI, UCITBITHIBAIOT 3HAUNUTEJILHYIO0 TOTPE0HOCTD
B HEKOHTPOJIMPYEMOM HAJIOTOBOM CTPYKTYPOM HAJIUYHOM JEeHEKHOM IIOTOKE,
KOTOPBIN 00€CIIeUnBAeTCs IIPU OMOIIY YCIYT «(PUPM-0THOTHEBOK» — (DMPMHBI,
KOTOpPBIE PETHUCTPHUPYIOTCA HA KOPOTKHUI IMPOMEKYTOK BPEMEHH U IIeJIbI0 KO-
TOPBIX ABJISIETCA O0HATUYNBAHUE JeHEKHBIX CPEJCTB 3a OIIpeaeIeHHBIN IPo-
IIEHT OT cyMMBI. Takre GUpPMBI IeJIeHaIIPaBIeHHO JIOIIyCKAIT IpyOble HAPY-
IIeHU HaJI0TOBOT0 3aKOHOIATeIbCTBA U, KAK IIPABUJI0, CTAPAIOTCA 3aKPBITHCS
WJIN TIePedTH Ha OOCIY:KMBAHKE B IPYIYI0 HAJIONOBYIO MHCIIEKITHUIO J0 IIPOBe-
JIeHUsT IIJIAHOBBIX IIPOBEPOK HAJIOTOBBIMU opramamu. OUpMbI, YKIOHSOIIHE-
Cs OT HAJIOTOB, U MpHOeramwInye K yeayramM «(PUpMbI-0HOTHEBKW», TeHCTBYIOT
II0 cJIeayIolnel cxeMe: Ha pacueTHBIM CUeT TaKOM OpraHu3aIliy IIePedncIsaeT-
cA IJIATER 32 TOBAPHO-MATEPHUAJILHEIE IIEHHOCTH WJINA YCJIYTH, XapaKTepPHbIe
11t pupMbI-TIaTesbinuika. OMHAKO ITOCTABKA 9TUX TOBAPHO-MATEPHAIbHBIX
IeHHocTe# (YC/Iyr) B aapec ILIATebIINKA (PAKTHYECKH He OCYIIEeCTBJISAETCS.
Bwmecro aroro «dmpma-ommHomHeBKa» BO3BpAIaeT Qupme, OCYIIEeCTBUBIIEH
IJIATEsK, HAJIUJHBIE JIeHeKHbIe CPeCTBA 34 MUHYCOM OTOBOPEHHOI'0 IIPOIIeHTAa
B 00MeH Ha odopmiteHMe (ITOAIIHNCcaAHNe) JOKYMEHTOB Ha MHUMYIO IIOCTABKY TO-
BapHO-MaTepUAJIbHBIX ITeHHocTel. [Ipu aToM prpma-I1IaTes bk 3aHIKAET
cBoro 0aay 1o Hasory Ha npuosLib 1 HI[C, npuHuMada K yueTy u ciimchiBas Ha
PAacXo/Ibl HECYIIECTBYIOIILYI0 IOCTABKY ToBapa. Takum 00pa3oM, IToCpeIcTBOM
JIMYHBIX JOTOBOPEHHOCTEH OCYIIECTBIISIETCS YXO/ OT ITOJTHOIIEHHOT0 HAaJI0T000-
JIOYKEHUS Cpasdy ABYX CyObEeKTOB 9KOHOMUKH. [Ipm aTOM He mMeeT 3HAUEHUS, B
KaKoi cdepe X03AUCTBYET OPraHu3aIlis — CTPOUTEIbCTBE, TOPTOBJIe Uau cde-
pe ycayr. Cepble cxeMbl B3AUMOIEHCTBUSA CyObeKTOB POCCUHCKON 9KOHOMHUKHN
SIBJISTIOTCSI €€ TIOPOYHOM IIPAaKTHKOM, IIOTAKAIOIIEH IIPOM3BOIY pabdoTomaTess
¥ CHUZKAIOIIEH COIMAJIBHYIO0 3AIUIIEeHHOCTb ITPOCTHIX POCCUMCKUX T'PasKIAH.
Becombie dmHaHCOBBIE IIpenMMyIllecTBA M HEIOCTATOYHAS (PUHAHCOBasS r'pa-
MOTHOCTBH POCCHUMCKOT0 COOCTBEHHHKA ITOATAIKMBAIOT €r0 HA OCYIIECTBJICHUE
HOMO0OHBIX JEeMCTBUI. A Hy:KIa PSI0BOrO I'PaskJaHMHA HAIIEro oO0IIecTBa U
KOPPYIIIIHA B HAJOTOBBIX OPraHax CJIY:KAT YCTOMYUBEIM KAaTaJIU3aTOPOMZ,

JI. IlacrymkoBa Ha3bIBAeT CJIEAYIONINE IPUYUHBI HAJIOTOBOM IIPECTYII-
"HocTH?: 1) saKOHOMUUECK U, CBA3AHHDIE C HEd(P(PEKTUBHBIM OCYIIeCTBICHIEM
XO3SIUCTBEHHOM JesTEeJIbHOCTH MHOIOYMC/IEHHBIX KOMMEPUYECKUX OpraHu3a-
Ui, B pe3yJbTaTe KOTOPOH y HAJIOTOILIATEIBIMNKA He XBATAET CPEICTB JIJId
VILJIATBI HAJIOTOB B IIOJIHOM paaMmepe; 2) udeosiocuueckue. L'ocrofcrByoas
B 00IIeCTBe ITOTPEeOUTEIbCKAS UIE0JI0T s, CTPEMJIEHHEe K JIMYHOMY oborarre-
HUIO, B TOM YHCJ€ U IIOCPEICTBOM HE3aKOHHOTO YKJIOHEHWS OT YILIaThl HAa-
JIOTOB, IIOMHOKEHHBIE HA OTCYTCTBHE PA3BUTOIO IIPABOCO3HAHUS B O0IIECTBE,
00yCJIaBJIMBAIOT HAJIONOBYIO IIPECTYITHOCTh. K coskalieHuio, MHOTHE HAaJIoro-

2 Bykun A. H. Hasorm — crapas mecuss o ritaBaoM! // OKoHOMUEKA, TIpeIPUHU-
matesnbeTBO U mpaso. 2012. No 6 (17). C. 81-86. URL: http://www.creativeconomy.ru/
articles/26929/

% [Tacmywrosa JI. Hamorossie rpedepeHITNT KaK HHCTPYMEHT CHUKEHU HAJIOTO-
BO# mpectymHocT B Poccru // Ily6iimytblie mHAHCH 1 HAJIOTOBOE IIPABO : €5KErOJHUK.
Brim. 3 : Ilpedepenuun B ¢puHAHCOBOM IIpaBe M OKOHOMHUKE cTpaH LleHTpasibHOM U
Bocrounoit Espomer / mog pex. M. B. Kapacésoit (Cenrosoit). Boponesk, 2012. C. 156.
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ILJTATEJIBIIUKNA He OCO3HAIT J0 KOHIA BAYKHOCTH HAJIOIOB B (POPMUPOBAHUN
Oro/KeTa, CYMTASI, YTO HAJIOTOBAsI cucTeMa Hea(P(PeKTUBHA, a CBOEBPEMEHHO
yILIa4eHHbIe HAJIOTH He JOXOIAT J0 OI0IkeTa; 3) npasosvie, CBSI3aHHBIE C yC-
TAHOBJIEHMEM HAJIOIOBOI'0 PesKMMa, HAIIpHUMep, BBICOKHE HAJIOIOBELIE CTABKI,
CJIOZKHOCTH ITPOLIEIYPHI YILIATHL HAJIOra M T.II.

MpgI cunTaeMm, 4To B OCHOBE BCeX IMPUYMH JIEKUT OTCYTCTBIE pacueTa aIekK-
BATHOM HAJIOTOBOM HATPY3KH, YTO BEI3BAHO Y3KUM HOHUMAHNUEM HAaJIora.

CremyeTr OTMETHUTH, YTO B COBPEMEHHOI POCCHMCKOM 39KOHOMUYECKOM JIH-
TepaType TepMHUH «HAJIONOBOE IIJIAHUPOBAHUE» OTOKIECTBIISIETCSI C TEPMUHOM
«HAJIOrOBAas OINTHMHU3ALIM», YTO HEe BIIOJIHE KOPPEKTHO, TAK KAK ILIAHUPOBA-
HUe IIPeICTABIISAET COOO0M JIUIIb OPraHU3alMOHHO-II0ATOTOBUTEILHYO CTA IO
KaKOoro-Jim0o mpoliecca, a ONTUMHUS3AIIUS — 9T0 AKTUBHBIE JeHMCTBUS, HAIPAB-
JIEHHBIE HA YMEHbBIIIeHNe HaJIONOBBIX BBIILIAT. B TakoM ciydae HaJIOrOBOe
IUTAHUPOBAHUE — JTO IIOJATOTOBKA K HAJIOTOBBIM ILIATEKAM, JIeSITeJbHOCTH
[0 YIPaBJIEHUI0 HAJOTOBBHIMH BBIILJIATAMHU, a II0J] ONTHMH3AIMEeNd HaJI0T000-
JIOMKEHUSA cJIeAyeT IIOHMMATH HAJIONOBOE ILIAHWPOBAHME, aKIEHTHPOBAHHOE
HA yMEHBIIEHUHW HAaJIOTOBBIX 00s13aTesibeTB26. Mbl OymeM IpHAoep:KUBATHCS
TEepMHUHA «HAJIONOBOE aJIMUHHCTPHPOBAHIEY, IIOJ KOTOPLIM OyaeM IIOHHUMAaTh
BBIOOP HamboJiee appeKTUBHOrO crrocoba HaJIOr000I0KEeHUA JIJIS XO3SIHUCTBY-
OIIEero CyObeKTa IIPH OIPe/IeJIEHHBIX dKOHOMUYECKUX YCIIOBUAX.

Mosxno cormacurbess ¢ A. A. fAkoBieBBIM, KOTOPEINA, paccMaTpuBas pas-
JIMYHBIE BAPUAHTHL HAJIOMOBOI0 aIMUIHUCTPUPOBAHNS CPEIH IIPEICTABUTEICH
OuaHeca, OTMETIJI, YTO HET HeOOXOJUMOCTH UX IEJIUTH C TOUKH IIPUMEHEeHMS
3aKOHHBIX WJIM HE3aKOHHBIX CITI0CO00B, IIOCKOJIBKY TAK WJIM MHAYe BHIOpaH-
HBII BapHAHT aJIMUHUCTPUPOBAHUS OyIeT CBSI3aH C HEJIMI'MTUMHBIMHU CITOCO-
0aMu J1eATeJILHOCTH POCCHUCKOM MPAKTUKYU B CHUJIY PA3HBIX 00CTOSTEJILCTB, B
TOM YHCJIe MEHTAJIbHBIX TPUYLH.

Kax moxassiBaeT MUPOBOI OIBIT, IIPU YCTAHOBJIEHNUH OIITUMAJILHOTO YPOB-
HsI HAJIOTOBBIX U3bATUN HA IIEPBBIN ILTAH JTO0JIKHEI BEIIBUTATHCI 9KOHOMUYEC-
KM€ CTUMYJIbI Pa3BUTHS IIPOU3BOJICTBA, T.€. MHTEPEChl TOBAPOIPOU3BOIUTEJI.
Bricoknit ypoBeHb HaAJIOTOBON HATPY3KM HA IIPEIIIPUHUMATEIBCKYIO CPEeIy
HPUBOJUT K CIIAy IPEIJIOKEHMIs TOBAPOB M YCJIYT HA PHIHKE C OJHOBPEMEH-
HBIM POCTOM II€H Ha IIPOM3BOAUMYIO IIPOAYKIMIO. Bosiee Toro, cyimecTByer
HedopMaIbHAas MHCTUTYIIMOHAJIbHAS IIPAKTHKA, MOTUBUPYIOIIAA CyOBEKTOB
PHIHKA He IJIATHTH 3a 0Jiara, KOTOopble Jaske IIOCJIe OILIATHI OyIyT IJIsd HUX
HEIOCTYIIHEI. B 9TOM IIPOTHBOpEYNH IIPOSBIISETCS «HAJIOMOBAS JIOBYIIIKA» KAK
MPaKTUYeCKasl pPeaiu3allis TeOPeTHYECKOM MOIEeJH HAJIOMOBOM CHCTEMEI,
YaCTHBIN caydail adpdeKTa acCuMMETPUYHOCTH MHCTUTYITHOHAJIBHON MOTHEBA-
I B paMKaX COOTBETCTBYIOIIETO 9KOHOMUYECKOTO MHCTUTYTAa>",

26 HagoroBoe murammpoBanme. URL: http://www.pnalog.ru/material/malogovoe-
planirovanie-rossiyskie-kompanii

2T Cynmaneadoscues L. M. MeToauieckue OIX0IBI K OIITUMU3AITUN HAJIOTOBOM Ha-
TPY3KH B IIeJIAX CTUMYJIMPOBAHUA IPEIIIPUHUMATEIbCKON akTuBHOCTH // Poccuiickoe
npeanpuauMaTebeTBo. 2012, No 18 (240). C. 159-164. URL: http://www.creativeconomy.
ru/articles/25100/
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IlogBonss MTOrM, MOMKHO OTMETHTb, YTO HEOOXOIMMOCTH HAJIONOBOIO ajl-
MUHHCTPUPOBAHUS KAK JJIeMEHTa (PUHAHCOBOTO MEHEIKMEHTA H3IEPIKEeK
PA3IHYHBIX IIPEIIPUATHN 3aKII0YAETCS B TOM, YTO CETOIHS KAMKIas OPraHH’-
3aIysi, He3aBUCUMO OT BHUAA JeSATeJIbHOCTH 1 POPMBI COOCTBEHHOCTH, CTAJIKI-
BAETCA ¢ HEOOXOIMMOCTBIO IJIATUTH HAJIOTH, YTO IIPU HErPAMOTHOM IIOXO0JIe
¥ CHCTEMHBIX OIIMOKAX 000pavYnBaeTCs JIUITHUMI 3aTPaTaAMU U IIPo0JIeMaMu
¢ 3axouoM. IloaToMy HEOOXOAMMOCTE IIPOBOAUTE 3(P(PEeKTUBHYIO OPTraHU3AIIII0
yILTATBI HAJIOTOB OCTPO BCTAET Iepes IPedIIPUATHEM, TAK KaK 9TO HOMOKET
cleJiaTh ero J0XObl MAKCUMAJbHBEIMHU. A 9TO, B CBOIO Ouepeib, TpedyeT 10JI-
TOCPOYHOI0 MCCJIIOBAHUSA IPO0JIEeM HAJOTOBOIO A AMUHUCTPUPOBAHUS 1 00Y-
YeHM IpecTaBUTe e pasIndHbIX cep Om3Heca.



Paasngen II. DkoHOMUKO-IPABOBOII ACHEKT MPOTUBONEHICTBUA...

PACKPBITUE AHAJINTUYECKHNX BO3MOKHOCTEN HAJIOTOBOM
OTYETHOCTH C IIEJIBIO HIPENOTBPAIIEHNA HAJIOT'OBBIX
ITPABOHAPYIHIEHNU

STUDYING ANALYTICAL CAPABILITIES OF TAX REPORTING
FOR TAX OFFENCE PREVENTION

JI. KopobGeiitnukoBa

KaHIuIaT dKOHOMUYECKUX HAYK, JIOITEHT

E. Ernosunkasa
KaHIUIAT OKOHOMHYECKNX HAYK, JOLIEHT

Boponesicckuil 2ocyoapcmeerHbill yHugepcumem

B ycnosusax ycusenus 20cyoapcmeenno20 PuHaHC08020 KOHMPOJIL Cy-
uecmeenHoe BHUMAHUE CMAJ0 YOeSIAMbCA USYHUeHUIO OCHOBHBLX HAJI020-
8bIX napamempos u noxkasameietl, 0QOWUX 066eKMUBHYI0 OUEHKY d(h-
heKmuBHOCU CUCMeMblL HAJI02000JI0MCEHUA U KAUecmaea coOno0eHUs
HAJ102080U ducyunaunbt. B xode ananusa nanoeosoti omuemrnocmu npo-
800UMCA OUCHKQ BNUAHUA HAJI0208bLX NOKA3amesiell Ha (PUHAHCO80e CO-
CMosHUe U HenpepbL8HOCMb 0esMeIbHOCMU OP2AHUSAUUL C UeJIbI0 NPU-
HAMUA 060CHOBAHHDBLX HATI0208bLX PEWEHUT 8 DAMKAX NPeO0M8PAULLHUA
HQJI0208bLX NPABOHAPYULEHUTL.

With the increase of state financial control, the major tax features and
indices used for assessing the taxation system efficiency and tax com-
pliance, have become the object of detailed research. Within the tax re-
porting analysis, the influence of the tax indices on the organization’s
financial position and going concern is examined in order to take sound
decisions concerning taxation and prevent tax offences.

3a mociiegHee IecaTUIeTHe PA3BUTHI d9KOHOMHUKN Poccuu yikeCTOUnINCh
TPeOOBAHUA K PACKPBITHIO WHQOPMAIIUK B HAJIONOBOM OTYETHOCTH XO3HMCT-
BYIOIIIETO CYOBEKTA CO CTOPOHBI KOHTPOJLHBIX OPTaHOB, (POPMBI HAJIOTOBBIX
JeKJapaliiii IIpeTepresn CyIlecTBeHHbIe uaMeHeHUs. [lombITKYU yCHIIUTH
AHAJIUTUYECKHE BO3MOKHOCTH HAJIOTOBOM OTYETHOCTH JJIS IIeJIeH KOHTPOJIS
HPABUIBHOCTH HCYMCIEHHWsS HAJOTOB B OIOMKET MPHUBOLAT K BO3PACTAHHUIO
obbemMa MH@OPMAIIUH, IPEACTABISIEMOM B HAJIOTOBLIE OPTraHbI, IIOBLIIIIEHITIO
TPYI0EMKOCTH €e ITOATOTOBKM CO CTOPOHBI HAJIOTOILIATEIBITHKOB. [IpoBeme-
HIEe 9KOHOMHYECKOI0 aHaJM3a HAJOTOBOM OTYETHOCTH IIO3BOJIUT YCHJIHTH
KOHTPOJIb TIOJTHOTHI U ITPABUJIFHOCTHU UCYUCIEHUA HAJIOTOB X03ANUCTBYIOIIMU
cyOBEeKTaMu, 4YTO CIOCOOCTBYET POCTY OIOIKETHOH a(ppeKTUBHOCTH IJId pea-
JIM3aITUU YCIIENTHOMN 1 BHITOTHOM HAJIOTOBOM TTOJIUTHUKY T'OCyJapcTBa.

Haumorosas or4eTHOCTE He SABJISETCS €IMHCTBEHHBIM MUCTOYHNKOM JaHHBIX
JIsSI IPOBEJEHUST HAJIOTOBOTO KOHTPOJISI, 3HAUEHHE TaHHOTO WHJOPMAIIHMOH-

© Kopoberitaurosa JI., Exgosunikas E., 2016
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HOI'0 MCTOYHHKA B COBPEMEHHBIX YCJIOBUSIX X03sIMCTBOBAHMSA Boapacraer. Ha-
JIOTOBasi OTYETHOCTH IIPEIOCTABJISET JaHHBIE JJIS 0TOOpA U ILTAHUPOBAHUSI
BBIE3THBIX IIPOBEPOK, POPMHPOBAHUSA OTUYETHOCTH B BBIIIECTOSIIME HAJIOTO-
BbI€ OPTaHbI, IPOTHO3UPOBAHMUS HAJIOTOBLIX JOXOMOB OIOKeTa, a TaKMKe Je-
KJIAPUPOBAHUS HAJIONOBBIX 005S3aTEJIBCTB HAJIOTOILIATEIBINKA 1 HHPOpMA-
ITUOHHOT0 00ecIeveHnsT KaMepaIbHON ITPOBEPKH.

Taxum o6pasom, B paMKax HAJIOTOBOM OTYETHOCTH X03SIHCTBYIOIIETO CYy0h-
ekra opmupyercs mHpOpPMAIUA 00 UMYIIIECTBEHHOM, (DUHAHCOBOM ITOJIOMKE-
HUH KCCJIEAYEeMOM OPraHu3aIlii, 0OCOOEHHOCTAX (POPMHUPOBAHUSA U HCIIOJIH30-
BaHUA (DUHAHCOBBIX PE3yJIBTATOB ee JedaTesbHocTH. K HaJIoroBoit orueTHOCTH
OTHOCSITCSI HAJIOTOBAs JIeKJIAPAIlNs W HAJIOTOBBIM pacuyeT aBAHCOBOIO ILIaTe-
ska. HastoroBass oTyeTHOCTH IIpejicTaBjIsieT co00M COBOKYITHOCTH HAJIOTOBBIX
JOKYMEHTOB, (PMKCHPYIOIIUX HCUYUCIIEHNE HAJIOra W OIpeesieHre CYMMEI,
mojeskaliei Kk yrrate. Hasorosbie J0KyMeHTBI COCTOST M3 Y€ThIPEX T'PYIIIL:

— pacueTHO-AeKJapaTUBHAA JOKYMEHTAIUSA — JOKYMEHTBI, B KOTOPBIX
(buKCHpPyOTCS HAJIOTOBBIE pACUYeThl ¥ CyMMBI HaJioros. I1o kasmomy Hasory cy-
IIECTBYET eQUHBIA PACYEeTHBIN JOKYMEHT, IIPEICTABJISEMbIN HAJIOTOILIATEIb-
IIIXKOM B HAJIOTOBBLINA OPraH B YCTAHOBJIEHHBIN 3aKOHOIATEILCTBOM CPOK;

— CIIpaBOYHASI TOKYMEHTAIUS — JOKYMEHTHI, COIeps:Kalllie CIIPABOYHBIE
CBeIEHUs, TeTATU3UPYIOIIUe TaHHbIE IJIs HCUYNCICHUS HAJIOTOB, PACIIHAQ-
POBBIBAOIIME MM 000CHOBBIBAIOIIME HAJIONOBBIE pacdersl. IlomobHas moKy-
MEHTAIUA JeJIUTCS Ha JTOKYMEHTBI, HeOOXOIUMBbIE JJIS UCYMCIIEHUs HAJIOTOB,
¥ JOKYMEHTHI CIIPABOYHOTO XapaKTepa, He BJIUAIIINE HA UCYNUCICHNE CYMM
HAJIOTOB;

— ydeTHAas JOKYMEHTAIIUS — JTOKYMEHTEI, [IPEeICTABIISIONIE CBOIHEBIE (op-
MBI HAJIOTOBOIO yuera. Tak, mepBUYHBIE JOKYMEHTHI OyXraJITepCKOTO ydera,
HAKAIINBASICh B HAJIOTOBOM ydeTe, IOIJIesKaT 0000IIEeHNI0 3a OIpe e IeHHbBIH
ePHOI;

— HaJIOTOBBIE M3BEIEeHUS — JOKYMEHTHI, HalIpaBJisieMble HAJIOTOBBIMH Op-
raHaMM HAJIOTOILIATEIBIIUKAM U BKJIIOUAIOIINE CBEIEHIS O CPOKAX 1 CyMMAax
HaJIoTa, IIOoQJIeKAIIero yiare (M JOILIaTe).

CocraB (popM HAJIOTOBOM OTUETHOCTH 3aBHCHUT OT BLIOPAHHOMN CHCTEMBI
Hasoroobstoskennsa. HakamimBaemas u remepupyemMasi B CUCTEMEe HAJIOTOBOM
OTYETHOCTH MHMOPMAIIUS IIeHHA JIUIIb TOTa, KOIIA ee MOYKHO HCIIOJIb30BATD
JIJIsT aHAJUTHYECKOTO OOOCHOBAHHS YIIPABJIEHYECKHX PEIIeHW# B 00JacTh
BBIOOpA CTpATEernuy Pa3BUTUSA XO3ANUCTBYIOIIEr0 CyObeKTa, MUHNMU3AIINH OM3-
HEeC-PUCKOB (BAJIIOTHBIX, HAJIOTOBBIX, (DMHAHCOBBIX, IPEeIIIPUHIMATEILCKIX).
OTu pereHns MOTYT OBITh CHCTEMATU3UPOBAHEI, UTO IT03BOJISIET YIIOPSI0UYNTH
TpebOBAHUS, IPeIbIBIISeMble K 00beMy U CTPYKTYpPe NH(POPMALIUH, PACKPHI-
BaeMoOH B CHCTeMe HaJIOToBOro ydera (tads. 1).

OcHoBHas 1IeJIeBast YCTAHOBKA IIPU COCTABJIEHUH HAJIOTOBON OTYETHOCTH —
obecrieueHre HeOOXOIMMONM HMHMOPMAIEH BCeX 3aMHTEPECOBAHHBIX II0JIB30-
BaTeJIe He3aBHUCHUMO OT UX BO3MOKHOCTEH ITOJIyUYEeHUs JAHHBIX OTYETHOCTH.
Biox mamorosoit nHpopMAaIIy IMEET OIPAHNYEHHS 110 JOCTYITY K HEH B COOT-
BercrBuu co cT. 10 @3 «O GyxraarepckoM yderey.
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Tadbnuima 1
Pewernus nano208020 xapaxmepa 8 0MHOWEHUU OP2AHUSAULLU

Ilonb3oBaTe HAJIOTOBOM
OTYETHOCTU

C TIO3UIIUH COOCTBEHHMKA |— IO 00BEeMy M CTPYKType KAIlnTaja;

— II0 U3BSATUIO YaCTU UMYIIIEeCTBA;

— MHBECTUITMOHHBIE PEIeHUs CTPATETHYIECKOTO

Xapaxrepa;

C TIO3UIIUA MEHEJKEePOB | — ONITUMUIAIINS TeKYIIel (pUMHaHCOBOH JeATeIbHOCTH,;

— MHBECTUITMOHHBIE PEeIIeHMs TeKYIIero Xxapakrepa;

O06J1acTb TPUHATHUS PEIEHUST

C IIO3UIIHN CTOPOHHUX — yuacTue B KalluTaJie OpraHu3aliviu,
JINIT — yuacTtue B d)I/IHaHCI/IpOBaHI/II/I IIPOEKTOB OpraHU3aIlluU,
— YCTaHOBJIEHUE TEeKYIIIUX OM3HeC-ILJIaHOB

JlagHas 1eab ompemesisseTcss CTPeMJIEHMeM OpTraHu3alliyd MAaKCHMAJIBHO
pacCIIUPUTL KPYT mOJb3oBaTeseil. Mcxomss M3 TakoM Iesn Iepen HaJIoTOBOM
OTYETHOCTBIO CTOAT CJIEAYIOIINE 3aIaUM:

— co3gaHre HeOOXOIMMBIX YCJIOBUUI JJIA CYIINECTBYIOIINX U IIOTEHITUAJIb-
HBIX MI0JIb30BaTeJIeH MHMOPMAIINHY IIPU IIPUHATUN UMU YIIPABJICHYECKHX pe-
IeHUH 0 B3aUMOJIEMCTBUU C OpraHu3aIlnels;

— obecrreueHre BO3MOKHOCTH OIIEHKH BPEMEHH, BePOSATHOCTH M 00HEMOB
HPUYUTAIOIIUXCS OJIb30BATEJISM BBIILJIAT OT JeATeIbHOCTH OPraHUu3aIlN;

— obeclieyeHre aIeKBATHOCTH OTPAYKEHMUS COCTOSHUSA OKOHOMHYECKHUX pe-
CypCOB OPTraHU3AIIHH.

IlepeuncienHbie 3amaduyu MOTYT OBITH PEIEHbBI, TOJIBKO €CJIM OTYETHOCTH
VIIOBJIETBOPSIET OIpedesIeHHBIM KPUTEPHUSIM, CYTh KOTOPBIX PACKpPBLITA B
TabJ1. 2.

HHuTepecs pasInyHBIX II0JIL30BATEJIEH OPOKIAI0T HEOOXOIMMOCTE OTpa-
JKEHMSI B HAJIOTOBOM OTYETHOCTH IIIHMPOKOrO CIEKTPAa IMOKA3aTesIe, II03BOJIS-
OIIUX IPUHUMATh apTyMEHTHPOBAHHOE PeIlleHre 0 B3auMOJEHCTBUH C Opra-
HHU3aIuen.

AHaJm3 HAJIOroBOM OTYETHOCTH IIPECTABJISIET COOOM OIEHKY IIOJIHOTHI U
JIOCTOBEPHOCTH COAEPKAIINXCSA B Hell JAHHBIX, 4 TAKIKE CTeeHb IIPUTOJHOCTH
HX JIJIS YOOBJIETBOPEHUS MHMOPMAIIMOHHLIX 3aIIpOCOB II0JIb30oBaTeseli. AHa-
JIV3 HAJIOTOBOM OTYETHOCTH MOYKHO OIpEedeIUTh KaK IIPOIeCcC OIIEHKH IIPOIII- 207
JIOTO ¥ TeKyIIero (PMHAHCOBOTO COCTOSIHUS OPTaHHU3AIIUN C TOYKH 3PEHHS ee
CIIOCOOHOCTH BBIMIOJIHATE 003aTeJILCTBA IIepe OI0IKeTOM II0 yILIaTe HaJI0TOB
u cOOpOB.

Ilenr amanamaa HAJOTOBOM OTUYETHOCTH 3aKJIIOUAETCS B M3YUYEHHH TEOpe-
TUYECKUX W OPraHM3aIlMOHHO-METOINYECKNX OCHOB aHAJIM3a HaJOTOBOH OT-
YETHOCTH [JIS BBLISBJIIEHHS Pe3epBOB pocTa 3(P(PEeKTHBHOCTH IeATEILHOCTHU
OPraHU3AIINH, CBI3AHHLIX ¢ (pOPMUPOBAHKIEM U IIOTallleHeM HaJIOTOBBIX 00s-
3arenbeTB. J[JIa JOoCTHMIKEHMA 9TOM I1eIM HeoOXOOMMO IIOCJIe0OBATEILHO U B
ompeieJIeHHbIe IIPOMEKYTKH BPEMEHU PEIINTh CJIeAYIOIIre 3aaYmn:

— 000CHOBATH I1€JI€CO00PA3HOCTD M PA3MEPHOCTEh HAJIOTOBBIX PACXOI0B (3a-

TPAaT, U3JIePKEK) X03ANCTBYIOIIET0 CyOheKTa;

“XMMDShMLMUDHD an1iaddd0d "BONTIMEOTH] '] ‘DgodMHKegodoy “|f
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Tabmauma 2

Kpumepuu gpopmuposarus urgopmayuu, packpoLeaemot
8 HQAJI02080li OMUEMHOCIMU, U UX KPAMKASL XaPAKMEPUCMUKA

Kpurepni

XapaxkTepucTura

Ilennocrs mirsa
II0JIL30BATEJIA

I[aHHI)Ie, CITOCOOHBIE OKA3aTh CYILIEeCTBEHHOE BJIUIHIE

Ha IMIPpUHATHE PEeIeHnd I10JIb30BaTeJIAMU I/IH(bOpMaU,I/II/I,
JOJIKHEBI HAWTH oTpaKeHue B HaJIOTOBOM OTYETHOCTU.
I/IH(*)OpMaLLI/IH IIOCTYyIIaeT K II0JIb30BaTeJII0 CBOEBPEMEHHO,
qTo CHOCO6CTByeT OTPpaXEeHUIO I/IH(bOpMaLII/II/I peaJIbHOTO
IIOJIOKEeHUA J1eJI Ha MOMEHT ee IIOJIyYeHUd. ,Z[Hf[
II0JIb30BAaTEJIA JOJIZKHA obecIreunBaThCAa IIPOTHOCTHUYECKAad
IIEHHOCTh HAJIOTOBOM OTYETHOCTH, KOTOpad 3aKJII4YaeTCd

B BOSMOKHOCTH OIIpelieJIeHUA SKU3HECIIOCOOHOCTH U
IJIATEKECIIOCOOHOCTH OpraHu3aI Ha JJINTEJIbHBIN CPOK.

Hanesxnmocts
(mocTOBEPHOCTD)

CBsI3aHBI C PEAIBHOCTHIO0 OTPAKEHUST HAJIOTOBBIX
rokasareJsieil opranusanuu. Ha qocToBepHOCTS 0TYETHOCTH
OKa3BIBAIOT BJINUSHNE IIPABINBOCTD JAHHBIX, OTPAKEHIE

B MH(OpPMAIINN UMEHHO TeX ABJICHUH, JJI OIIHUCAHMS
KOTOPBHIX OHA MpeIHA3HAYeHAa, PACKPBITHE METOI0B 1
mporieayp pacdera. Omeparnuu u cOOBITHUS, IIPEJICTABJIEHHBIE
B HAJIOTOBOM OTYETHOCTH, JIOJIZKHBI OBITH IIPEICTABICHbI

C TIO3UITUY dKOHOMMUYECKOM CYIITHOCTU SABJICHUM, a He UX
dopmanbHOM cToporbl. OOBEKTUBHOCTD HHMOPMAIIUHA U €€
HEeUTPAaJIBHOCTD JIOCTUTAIOTCS HEBO3MOYKHOCTBIO COCTABJICHUS
HAJIOTOBOM OTYETHOCTH B MHTEpPECaX KAKOM-JIN00 I'PYIIIIEI
oJIb30BaTe el NHQOPMAIIUH.

ConocTaBUMOCTD

BoamoskHOCTE cCpaBHEHM HAJIOTOBHIX IIOKA3aTeJIeH
OpraHU3aIIUU C AaHAJOTUYHBIMHU IIOKA3aTeJIIMU JPYTUX
OpraHu3anui Jrbo ¢ IOKa3aTessIMHU TOH Ke OPTaHU3aIINI
3a Opyro¥ OTYEeTHHIU IIePUOJI.

ITocTrosaucTso

IIpumeHeHVE OMHUX U TEX Ke 9JIEMEHTOB YUETHOH U
HAJIOTOBOH IOJIUTHUK OT OJHOTO YUYETHOTO Ileproja K
JIIPYroMy, U4TO 00eCIIeYnBaeT COIIOCTABUMOCTh HAJIOTOBOM
OTYETHOCTY OPTaHU3AIINHU 34 Pa3JIMUYHbIE OTUYETHEIE
TepPUOJIHI.

IlognuaHOCTE

IIpemocraBiieHme MOTHOTO M BEPHOTO OTOOPAKEHUST
cBeleHuN 00 00bEeKTax HAJIOr000JIOMKEeHA, HAJIOTOBOH Oade 1
HaJIOT'OBOI'O OKJIaga B ,HeKJIapaI_H/IHX n pacquax.

OOBEKTUBHOCTD

JlokyMeHTaIbHOE TIOITBEPIKIeHNE 3HAYEHNN I0KA3aTeJIeln
HAJIOTOBOM OTYETHOCTH, UX COOTBETCTBHE PEaJIbHOMY
COZIEPKAHUIO (PAKTOB XO3ANUCTBEHHOMN JeATETHHOCTH
HAaJIOTOILJIATEJIBIIIUKA, CBA3aHHBIX C HCUYUCICHIEM
HAJIOTOBBIX 005132TEJIBCTB HAJIOTOILIIATEJIBIITUKA
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— OIIPEeIeIUTD B3aUMOCBI3b BeJIMUYNHEI HAJIOTOBBIX PACXOI0B C XapaKTepoM
M MacIrrabamMu 9KOHOMHYECKOHN JesATeIbHOCTH X03SIHCTBYIOIIEro CyOheKTa;

— COCTABUTH IIPOIHO3 U3MEHEHHU pasMepa, XapakTepa U BIUAHUI HaJI0ro-
BBIX 0043aTeJIbCTB Ha JIesSATeJIbHOCTh OPraHNu3allIH;

— paccunMTaTh IpHEeMJIEMBIA ypPOBEHb HAJIONOBBIX PacXomoB (3aTpar, M3-
TIePIKEK);

— pa3paboTaTh IpeIJIoKe s U MEePOIPUATH, HAIpaBJIeHHbIe Ha IOIIep-
sKAHMEe HAJOTOBEIX 0043aTe/IbCTB (PACX0d0B, 3aTPAaT, U3IEPIKEK) Ha IPHUEeMJIe-
MOM JJII XO3AMCTBYIOIIEro CyObeKTa YypoBHE.

Peanmsamusa mocraBiieHHBIX 3a7a4 OCYIIECTBJISAETCS B CJIEIYIOIIEM IIO-
panke:

1) BBIABJIEHHE COCTABA HAJIOTOBHIX 00sa3aresberB. Ompepnessiercs mepe-
YeHb HAJIOTOB, IOAJIEKAIINX YIJIATe OpraHuaalieii, oopamnaerca BHUMAHIE
HA COCTAB HAJIOroo0JiaraeMbIX 043 M pasjiudusi MeKIy 00BbEKTOM M HAJIOTO-
obsraraemoir 6asoii. Tax, oobexToM o0moxxenna HJC asngerca nobasnenHas
CTOMMOCTD, a HaJIoroodyaraeMoi 6a30if — pasMep BRIPYYKH (10X071a);

2) 0b60cHOBaHME CTPYKTYPBI HAJIOIOBEIX o0sg3aTesbers. Ompenenserca 00-
Ui 00beM HAJIOTOBBIX 00S3aTEJILCTB 34 AHAJU3UPYEMBIN IIEPHOI, a TaKKe
OJIS KasKI0ro Hajora B obmeM o0beMe. B 3aBucumocTH OT Iiesieil aHam3a
BBIJIEJIAIOTCS TAKsKe JOJIS COOCTBEHHO HAJIONOBBIX 00513aTeJILCTB, JI0JISA IITPAa-
doB, moia meHel 3a HApPYIIEHWs HAJIONOBOIO 3aKOHOIATEJIHLCTBA, IIPOILEHTHI
3a IOJIyYeHHBIN HAJIOTOBBIN KPEeOUT U WHBECTUIIMOHHBIN HAJIOTOBBIN KPEIUT,
OTCPOYKH M PACCPOUKH, CBI3aHHBIE C MCIIOJHEHNEM HAJIOTOBBIX 0053aTEJILCTB,
JIOJIST OILTAYEHHBIX 1 HAYMCJIEHHBIX 00513aTeJILCTB, J0JIS HAJIOTOB, OJIJIesKa-
mmx 3adery (BO3BpATy, BO3SMEIEHUIO) M3 OMOIMKeTa, IOJIS HAJIOTOB, IIOIJIE-
JRAIMUX yILTIATe OpraHu3alyell, ¥ HaJIOrOB, YIIAYUBAEMBIX IIPeIIIPUITHEM
B KavyecTBe HAJIOMOBOT'O areHTa 34 JPYyTHe OPraHu3allui U PU3NUYECKUX JIKII
u 1p.;

3) aHa/IM3 TUHAMUKY HAJIOTOBBIX 00s13aTesibeTB. Ha ocHOBe maHHBIX HAJIO-
TOBBIX JEKJIAPAIUH 32 P JIET BBIABJIAIOTCI N3MEHEHUS COCTaBA W CTPYKTY-
PBL HAJIOTOBBIX 003aTEJILCTB, OIIPEIeIS0TCsa A0COIIOTHLIE U OTHOCUTEIbHBIE
OTKJIOHEHUS C BBISIBJIEHUS IIPUYNH BOSHUKINNX MaMeHeHui. Heobxommmo ot-
JIMYATh U3MEHEHMs, BEI3BAHHbIE PA3BUTHEM HAJIONOBOIO 3aKOHOAATEIbLCTBA,
OT U3MEHEHUH, BEI3BAHHBIX IPYTUMU (parTopamu (HAIIpUMep, IIaJeHueM WIH
yBeJIMUYEeHHEeM CIIpOca HA IIPOAYKIINIO, MHQJIAIEN, N3MEeHeHneM KaapoBoi
HOJIUTUKHN XO3SINCTBYIOIIET0 CYOheKTa 1 JIp.).

B pamrax mposeneHns aHagmsa HAJIOIOBOM OTYETHOCTH MCIIOJIb3YIOTCS
MeToabl (PAKTOPHOr0 aHaJIM3a M KOMILIEKCHBIX OIeHOK. Ilpu cocraBmeHnm
haKTOPHBIX MOJeIeil MOMKHO OrPAHMYMTHCA KAaK BEJUYHMHOM HAJIOIOB B IIe-
JIOM, TAK ¥ HAJOTaMU B OTHEJIbHOCTH.

B paMmrax amanmnasa HAJI0r0BOM OTUETHOCTH IITHPOKO IIPUMEHIeTCsT K0adh Q-
I[IMeHTHBIN aHan3. B KauecTBe mokasaTesiell BIAWSHAS HAJOIMOB HA JeATeNIb-
HOCTh OPraHM3AIUHU MOKHO KCIIOJIb30BATH IIOHATHAS HAJIOIOBOM HATIPY3KU U
HaJioroporo opemenn. Hasioropasg Harpyska Kak oKOHOMHYECKAST KATETOPHUS
OTPa’kaeT COOTBETCTBHE CYMMBI HAJIONOBBIX 00S3aTe/IbCTB, HMOIIEKAIINX IIe-
peurciIeHnio B OOmIEkeT W BHeOIIKeTHEIe (DOHIBI, IIOKA3aTeIM (PHUHAHCO-
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BO-XO03SMCTBEHHOI JleATeJIbHOCTH oprauma3aruu. HasoroBas marpyska oiie-
HUBAETCS WCII0JIb30BAHNEM Aa0COJIOTHBIX M OTHOCHUTEJILHBIX IIOKa3aTesIel.
IIpocreiitreit abCoTIOTHOM XapaKTePUCTUKOMN SIBJISIETCS 00IIIas BeJIMYNHA Ha-
JIOTOBBIX 00s13aTEJILCTB OPraHU3aIlNN 34 aHAJU3UPYEMBIH IIePHoJ, PACCMOT-
peHHas BBINle TIPU aHAJIM3e CTPYKTYPBHI HAJIOTOBBIX 00s3aTesJbCeTB. B aTom
ciIyyae HaJIOroBasl HArpy3Ka HA OPTraHM3aIHMIO IIPEICTABIISAET COO0M COBOKYII-
HOCTBH BCeX 005I3aTeJILHBIX IIJIaTeKel B 010/ :%eT (HaJIOTOBBIX M HEHAJIOTOBBIX),
MOJIJIEKAIINX IIEPEUNCIIEHUI0 OPraHu3ael 3a OTYETHBIN IIepPUo/], CBA3aH-
HBIX TOJIBKO C JesATeILHOCTHIO 9TOM OPraHu3aIli (T.e. 3a BEIYETOM ILIaTeKe,
KOTOpPBIE OPTaHU3AIINS [IePEeUNC/IAeT KaK HAJOTOBBIN areHr).

Ananmsa abCOJIIOTHBIX M3MEHEHUMN HAaJIOrOBOM HATPY3KU HEIOCTATOYHO,
TakK KaK OHM He OTPaKaloT OCHOBHOI COCTABJISAIOIIEHN JKOHOMHYECKOI'0 CMBICIIA
HAJIOTOBOM HATPy3KH, & UMEHHO — ee CBSI3b C MOKa3aTeJIIMU (PUHAHCOBO-X0-
3SMCTBEHHON JleAaTeIbHOCTH opranusamun. [loaromy Hasorosass Harpyska Ha
OPTaHMU3AIINIO — 9TO TA YACTH HAJIOTOBBIX 00513aTEJILCTB, KOTOPas (paKTHIECKH
JIOJIsKHA OBITH BHIIIJIAUEHA OpraHu3allrell M He MOKeT OBITh IepeHeceHa Ha
IPYyTHe dKOHOMMYECKIE CYOheKThl (HAIIPHUMep, Yepes MOBBIIIeHNe IeH) WJIH
YMEHBIIIEHA B Pe3yJibTaTe IPUMeHeH!sT HAJIOTOBOI0 ILJIAHUPOBAHUS, OIITUMU-
3aIi¥ HAJIOTOBBIX ILJIATEKEH, a TaKKe JPYTUMU JOCTYITHBIMU CIIOCO0AMH.

Bouee riybokmit aHaims TpoBOSUTCS C yIETOM YACTH J0X0/1a, (parTmyec-
KU TOJIYYEeHHOI0 B JeHe:KHOoi dopme. [ 9TOr0 mMCIionb3yercs moKasaTesrb
«I0JIS B IleHe (PAKTUYECKHU IIOJIyUeHHON BRIPYYKID, 4 TAKIKE CBA3AHHBIE C HIM
«IIPHUOBLIIE ¢ yueToM PAKTUUYECKHU OJIYUeHHON BEIPYUKI, «IIPHUOBLIb C YIETOM
haxTHUUEeCKH IT0JIyYeHHON BHIPYYKN HA €IUHUILY HIPOMYKIIMIY, «I0JIS B IleHe
(baxTHYECKH ITOIyUeHHOM BEIPYYKM» KAK BEIPYUYKA 34 BHIYETOM 0e3HAIEKHOM
K IIOJIYYEHHIO IeONTOPCKOM 30 IKEHHOCTH, B TOM YICJIe B IIepecyeTe Ha equ-
HUILY ITPOIYKITHAMN.

JlocToBEepHOCTD TAHHBIX, CAYKAIINX OCHOBAHUEM [JIS MCYKCICHUS U YII-
JaThl HAJIOTOB, SIBJISIETCS BAYKHOM IIPEIIIOCHLIKON COOJIIOMEHMS TPeOOBAHMI
3aKO0HOATEJIbCTBA, 00SI3BIBAOIIEI0 HAJIOIOILJIATEJIBIITUKOB «BECTH B YCTAHOB-
JIEHHOM IIOPSIAKE y4YeT HO0XOM0B (PacXolI0B) M OOBEKTOB HAJIOTOOOJIOMKEHMS
(. 3 cr. 23 HK P®)». Hapsany ¢ mexaHnaMaMu COBEPIIEHCTBOBAHMSA HAJIOIO-
BOTO aJIMHUHUCTPUPOBAHUA!, He3aBUCUMAS OIIeHKA JOCTOBEPHOCTU HAaJIOTOBOL
OTYETHOCTH TAKJKe IIPEICTABJISIEeT HeIIOCPEICTBEHHBIN NHTEePEeC He TOJIBKO I
YIIOJIHOMOYEHHBIX FOCyJapCTBEeHHBIX opranos, Brirouad OHC PO, vo u miaa
COOCTBEHHMKOB M JMHUHUCTPAIINN X03AUCTBYIOIINX CyOBEKTOB, a TAKIKe JJId
OpTaHOB HETOCYIapCTBEHHOT0 DUHAHCOBOTO KOHTPOJIS.

IIpu aHasm3e HAJOTOBOM OTYETHOCTH €€ PACCMATPHBAIOT KAK JIOCTOBEP-
HYIO0, YTO O3HAYAeT:

a) BCe HAJIOTH, MOJJIeKAINNe YIIIaTe OpraHu3allrel, OTPaskeHbl B COOT-
BETCTBYIOIIEH gerIapaluu (TpeboBaHMe TOJTHOTEL);

0) HaJIOrOBbBIE 00s3aTEILCTBA 1 HAJIOTOBBIE ILIATEKH OTPAYKEHBI B JeKJIa-
pammsax B IOoJIHOM o0beme (TpeboBaHIe TOUHOCTH);

! Hasoroserit komexc Poccuiickoit Meneparuu (vactsh 2) ot 5 asrycra 2000 .
No 117-@3 (8 pex. or 01.02.2016).



Paasngen II. DkoHOMUKO-IPABOBOII ACHEKT MPOTUBONEHICTBUA...

B) IIPY COCTABJIEHNH M 3aII0JTHEHUH JeKJIAPaAIIi COOII0IeHBl TPeOOBAHMSI
COOTBETCTBYIOIIUX HOPMATUBHBIX aKTOB (TpeOoBaHMe aKKyPATHOCTH).

JlocToBEpHOCTH HAJIOrOBOM OTYETHOCTH IIOATBEPIKIAETCS BHEIIHUM U
BHYTPEHHUM AayJIHTOM, a TaK/Ke pe3yJIbTaTaMH MPeIbIAYIIUX HAaJIOTOBBIX
npoBepok. Ecau mubopmarmonHoi 06a30M A/ aHaIn3a IOCTYKIIA HEeIIpo-
BepeHHAasl HAJOTOBas OTYETHOCTH WJIM MMEIOTCS IPYTrHue COMHEHHS B ee J0-
CTOBEPHOCTH, HEOOXOIUMO IIPEIBAPUTEJIFHO IIPOBEPUTH OTYETHOCTH, BHECTH
COOTBETCTBYIOIIMIe KOPPEKTUPOBKH, CIeJIaTh IIOIPABKY HA BO3MOKHEIE MCKA-
SKEHUS HEIIOCPEICTBEHHO B IIPOIlecce aHAIN3a HAJIOTOBOM OTYETHOCTH.

IIpencraBnennas mHbOpMAINSA 0 BO3MOKHOCTH ITPUMEHEHHS B paMKax
aHaJIM3a HAJOTOBOM OTYETHOCTH TAKUX METOIOB, KaK OPU30HTAJBHEIN, BEp-
TUKAJIBbHBIN, K0dQPUIIMeHTHBIH, (PaKTOPHBIN, UCIIOJIL30BAHNE KOTOPBIX TPAa-
JUIIUOHHO JJIS aHAIN3a (PUHAHCOBON OTYETHOCTH XO3SMUCTBYIOIIET0 CYOheKTAa.
TpymoeMKOCTb IIPOBEIEHM aHAJIMN3a HAJIONOBOM OTYETHOCTH 3aBUCHUT OT 00b-
eMa KOHKPETHBIX 34744, OTBEYAIOIIUX KOHKPETHBIM IIEJISIM, II0TPeOHOCTSIM
moJsib3oBaresied nugopmalmu. [IpruBegem mociie10BaTeIbHOCTD OIEHKHN BJIM-
STHUS XapakTepa HaJIOroB Ha (DUHAHCOBBIN Pe3yJIbTAT JeITeJIbHOCTH OPTraHu-
3aIuu:

a) BBIABUTH CJIOMKHUBIIYIOCS CTPYKTYPY HAJIOIOBBIX ILJIATEMKEH XO3SNCTBY-
IOIIEro CyObeKTa;

0) 0boCcHOBATH COCTAB HAJIOIOB, 3AHUMAIOIINX CYIIECTBEHHBIA yIe/IbHBIN
BeC B CTPYKTYPE HAJIOTOBBIX ILJIATEKE;

B) OIIPEIEJIUTH 3aBUCHMOCTH M3MEHEHHsI CYyMM HAJIOTOBBIX ILIATEMKEH I10
CYIIIeCTBEHHBIM BHUIAM HAJIOTOB OT M3MEHEHUS 00beMOB JIeSITeJIbHOCTHA Opra-
HU3AIUHN.

JluHaMuKa 1 CTPYKTypa YILIAYUBAEMBIX X03SIMCTBYIOIINM CyOBeKTOM HAa-
JIOTOB ABJISIOTCA BASKHBIM 00BEKTOM aHAJIUTHYEeCKoM paborsl. OcoObIi MHTE-
pec IIpeacTaBisieT mpobiieMa OeHKN YPOBHA Haioroobsioskernus. [los moraoi
CTABKOHN HAJIOTOOOJIOMKEHUS IOHUMAIOT BeJIUYNHY, XapaKTePU3YIOILyI0 HAJIO-
TOBYIO HATPY3KY Ha IPEIIIPUSTHN, PACCUNTAHHYIO KAK OTHOIIIEHNE IPUINUTA-
OIIUXCS K YIJIaTe HAJIOTOBBIX ILJIATesKel K J00aBJIEHHOM CTOMMOCTH, ITPOU3-
BEeJIEHHOM HPeIIpUITHEeM?,

Ho ompenesnenre mHTErpaIbHOrO IIOKA3aTeISI YPOBHS HAJIOI000JI0MEHIS
BBICTYIIAeT HAYaJIOM HAJIONOBOrO aHajam3a. HeobOxommmo ompemesieHme Ha-
rPY3KH, KOTOPOE OKA3bIBAIOT HAJIOTH Ha PAa3JIMYHBIE CTOPOHBI JeSTeJIbHOCTH
XO3SIUCTBYIOIIETO CYOBEKTA.

B amanmse x03aiicTBeHHON OesIT€IBHOCTH 000 OPraHU3aI[NN BaKHYIO
POJIb UTpaeT OIeHKA HAJIOTOBBIX 00513aTEJILCTB, KOTOpPAsi MO3BOJISIET OIIpese-
JINTh, HACKOJIbKO 00peMeHUTeIbHA CYIIEeCTBYIIIass HAJOoroBas CUCTEMA JJIS
OKOHOMMYECKOTO CyOheKTa M KaKYIO JI0JII0 PeCYPCOB IPHUBJICKAIOT Ha cels miIa-
TeKH B OIOPKET, T.€. OIPEeIe/IUTh HAJIONOBYI0 HATPY3KY IPEIIPUSITHS.

ITo muenuro H. H. Cesesnesoii, onpenenenne MaciiTaboB HMCUMCICHUS
IOKA3aTelIsd «HAJOroBas Harpys3Ka» CJIeoyeT pacCMaTPHUBATL KAaK «yPOBEHDL

2 Cm.: Hamoroserit menemrment / [mox pen. A. I'. Tlopmraesal. M. : THOPA-M,
2003. C. 137.
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HAJIOTOBOM HATPY3KH CJIYKHUT UHINKATOPOM (PYHKITMOHHUPOBAHUSA KaK MaKpO-
OKOHOMUKH, ...TaK ¥ MUKPOIKOHOMUKID,

I'. A. l'opuHa moaTBep:kIaeT, YTO HAJIOTOBAS HATPY3KA SIBJISETCS OIHUM
W3 KPUTEPUEB, [0 KOTOPHIM dKOHOMUYECKHUIN CYOBEKT ITOJICKHT BHEIJIAHO-
BOII mpoBepke. PHCK OBITH 0TOOpAHHBIM [JIsI KOHTPOJIS IOBBIIIAETCI B TOM
ciiyyae, eCJIM «...3HaueHHe HAJIOTOBOM HATPY3KH d9KOHOMHYECKOI0 CyOheKTa
HUKE CpeIHero yPOBHS II0 XO3IHCTBYIOIIUM CyObeKTaM KOHKPETHOI'O BHIa
OKOHOMMYECKOHN IedaTesbHOCTH. HasoroBas Harpyska pacCYMTHIBAETCSI KAaK
COOTHOIIIEHWE CYMMBI YILJIAY€HHBIX HAJIOTOB M0 JAHHBIM OTYETHOCTH HAaJIOTO-
BBIX OPTaHOB ¥ 0TOOpa (BRIPYUKHM) OPTaHU3AIIMHY 110 JaHHBIM PoccraTa»?.

Crparernyecky HeBepHBIM OyIeT CyskeHre 00JIaCTH HCCIINOBAHMS BJIMS-
HUS HAJIOTOBBIX MOKa3aTesiel Ha PMHAHCOBOE COCTOSHIE OPTaHU3AI[UH TOJIb-
KO MCUHMCJIEHUEM U OIIEHKOM OTHOT0 MOKa3aTeJsIs «HaJIoroBasi Harpy3Ka», TeM
0oJiee UTO B IepedYeHb KPUTEPHEB HAJOTOBBIMH OPraHAMM BKJIFOUEHO 12 I10-
KasaTresed, 11 M3 HUX MOKHO PACCUNUTATH U M3YUYUTH C IIOMOIIBIO IIPHUEMOB U
CIT0C000B 9KOHOMHUYECKOTO aHAIHU3A.

AHaJyin3 HAJOTOBOM HATPY3KH — 9TO OJHUH M3 3JIEMEHTOB HAJIOTOBOIO
aHAJIN3a, KOTOPBIA SBJIAETCA CAMOCTOSATEIBHOM 00JIACTHI0 9KOHOMUYECKO-
ro aHaJan3a (PUHAHCOBO-XO3SAHCTBEHHOM AEeATeIhRHOCTH OpPraHU3allni. YcC-
MEeITHOCTh PA3BUTHs OM3Heca BJIHUSIET Ha O/ KeTHbIe IOCTYILJICHU, B BUIE
BO3BpaTa (PMHAHCOBBIX CPEJICTB TOCYIAPCTBEHHOMN MOMIEPIKKU U MHBECTHU-
POBaHU.

B umcite pacuerHbIx mokasaTresiel PHHAHCOBO-XO3SHMCTBEHHOMN IeSITEJIb-
HOCTH OPTraHU3aINH AHAIN3Y IIOIJIEKAT CYMMBI YOBITKOB HA IPOTAKEHNH He-
CKOJIBKUX HaJIOTOBBIX II€PHO0B; 3HAUYUTEIbHBIE CyMMBbI HAJIOTOBBIX BHIYETOB
3a OIpeJleJIEHHBIN IIePHO/; OIePEsKAOIINI TeMII POCTa PACXO0B HaJl TEMIIOM
pocTa IOXOOB OT peai3alliu TOBApoB (paboT, yciyr); pasMep cpemHeMe-
CAYHOM 3apabOTHOH ILJIATHI HA OJHOTO pabOTHHKA; YPOBEHb PEHTAOEIHLHOCTH
JIeATEeJIbHOCTA W Ap. JacTb M3 9THUX IIoKa3aTeseill MOKEeT paccMaTpPUBATHCS
B mpoliecce aHanmsa puHamcoBoro cocroguusa opraumusanmu. 000 «Bocxom
paboTaer Ha 00IIeM peskuMe HajoroodsosxkeHus. IlpennpusaTre ucuncisgser u
yILTAYUBAET CJIEAYIOIIEe OCHOBHBIE HAJIOTH:

— HAJIOT HA IIPUOBLIb;

— HAJIOT HA UMYIIECTBO;

— TPAHCIIOPTHBIN HAJIOT;

— 3eMeJIbHBIU HAJIOT.

PesynpraTer ananusa Hasmorosoit Harpysku OO0 «Bocxom» 1mo Bumam Ha-
JIOTOB ¥ cOOPOB, CyMMaM BO3HHUKHOBEHUS U IIOTAIIEHUS 340/ I3KEeHHOCTH IPH-
BeJleHEl B Ta0JI. 3.

3 Cenesnesa H. H., Honosa A. @. AHan3 PUHAHCOBON OTYETHOCTH OPTaHU3AIIMH.
M. : IOHUTU-ITAHA, 2008. C. 63.

4 I'opuna I'. A. Hanorooomnosenue Topropeix opragusanuii. M. : OHUTU-JJAHA,
2010. C. 58.
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Tabmuma 3

Hanoeosasn naepysrka OO0 «Bocxoo» no sudam HAJ0208 U cbopos,
CYMMAM B03HUKHOBEHUA U NO2AUECHUS 3A00JIHCEHHOCMU

IIpomneiit rog, OTYeTHBI IO
ITora- | Vau. Bec mo- ITora- | ¥n. Bec mo-
Bup manora Bogc- IIIeHO CTYIIUBIITUX Bogrc- IIIeHO CTYIIUBIITUX
JI0, THIC. ’ Y .| 70, TRIC. ’ Y .
TBIC. IIaTesxein TEHIC. mIaTesxein
pyb. py0. | B GromxeT, % pyo. py0. | B Gromxer, %
HJIC 10 342 3314 407 9966 75,3
Hauor 0 —684 4536 0 —
HA TPUOBLIH
TpanscmopTHBIH’ 35 35 -8,4 34 34 0,3
HAJIOT
Hauror 677 913 0,4 912 902 6,8
HA UMYIIECTBO
3eMenbHbIIT 4675 4567 11,2 2267 2325 17,6
HAJIOT
Bcero 15729 8145 56,1 13 227 100,0

3a oruerHBIH TO1 B O101:KeThI Becex ypoBHed OO0 «Bocxomy 6bLT0 yIITaueHo
13 227 TeIC. py0. HAJIOTOBHIX ILIATEKel U cOopoB. Ecim paccmarpuBaTh CTPyK-
TYPY HAJIOTOBBIX ILIATEMKEN YILJIAYMBAEMBIX IIPEIIPUATHEM, MOKHO CIeJIaTh
BBIBOJT, YTO HA IPOTSKEHUN IBYX JIeT HAUOOJIBINUN YAeJbHbBINA BeC ITPUXOIUT-
ca Ha HIC (75,3 % B 2014 r.). OT™MeTHM, YTO CJIOKHBIINASACST HA HIPEIITPUITHN
CTPYKTypa HAJIOTOBBIX ILIATEMKEH SBJISIETCS THUINYHON i Poccru, BHICOKMIT
yJIeJbHBIN Bec HAJIOra Ha J00aBJIEHHYI0 CTOMMOCTh HE PEIKOCTb.

B naspHefiniem paccMoTpuM MHQOPMAIIHO O 38 T0/IMKEHHOCTH TIPEITPUS-
Tusa mmepen oomreroM Ha koHelr 2014 r. (tabir. 4).

Tabnuma 4
Junamura zadonxcenrocmu OO0 «Bocxoo», moic. pyo.

“XMADORMIMUDHD 8MLIAdXDDY "BOIMMEOTH] "3 ‘D80dMHKEQOdOY “|f

3amoKeHHOCTD
ITprunraerca IIepeuncieno
H IO pacuery B OIOJ3RET nepert GoztpceTom
aJIOTH U IPyTHE TLIaTe RN Ha KOHEI, Toa.
2013 1. 2014 . | 201371, | 2014 1. | 2013 T1. | 2014 1.
1. Hasroru u3 BeIpyYKU
OT peayu3aliiu TOBapPOB, 10 342 | 4536 3314 9966 —7028 5430
B TOM 4UHUCJIE:
HJIC 10 342 | 4536 3314 9966 | —7028 | 5430
2. Hanoru, yniauusaemsie | oqr | 5919 | 4931 | 3961 | —556 48
u3 HpI/I6BI.TII/I, B TOM 4YuUCJIE:
3. Hastorn ma npu0sLIn — — —684 — —684 —
4. UmymecTBeHHBIE HAJIOTH 677 912 913 902 236 -10
5 Hpoune manornmmna- | 4700 | 9301 | 4602 | 2359 | —108 58
TEKN
Bcero 15729 | 7749 8145 | 13227 | —7584 | 5478
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AHans 3a10/KEeHHOCTH IPENIIPUATHS IIePel TOCYJaPCTBOM OKA3aJI, UTO
3aI0JI3KEHHOCTD 110 HAJIOTaM y HpennpudaTud K koHity 2014 r. ucuesna. Eciau
Ha HAYAJIO ToAa IIPEeIIIPUATHE 3a00/KaI0 7584 TeIic. py0., TO K KOHILY roja
BMECTO 9TOH 3aJ0JIKEHHOCTH UMeeTCs IIepertara 5475 Teic. pyo.

000 «Bocxomy caasaso Hasorosyio orderHoctb B MU @HC Poccun Ne 14
mo Boponesxckoit obimactu. B xome mpoBepKy HAJIOrOBOM OTYETHOCTH HAJIO-
TOBBIMHU OpraHAMH OBLJIO BBISBJIEHO, YTO HAJIOTOBBLIE JEKJIAPAIIUU B HAJIOTO-
BYI0 HMHCIIEKITAIO IIPEIIIPUSATHEM IIPEIOCTABJISAINCH CBOeBpeMeHHO. Ilyrem
COITOCTABJIEHMSI HAJIOTOBBIX 0a3 M0 Pa3HBIM HAJIOTaM BBISBJIEHBI PACXOMKIE-
HUSA — IIPEBBIIIeHNe II0KA3aTesIel JOX0I0B II0 OJHOM M3 (POPM OTYETHOCTH,
YTO CBHUIETEJILCTBYET O BO3MOYKHOM 3aHMKEeHHU 10XomoB. B 2012-2014 rr.
000 «Bocxon» He 3agBJISIIO HAJIOT HA HJ0OABIEHHYI CTOMMOCTD K BO3MeIIe-
muo. K ymiare 3asgsieHo:

2012 r. — 5523 TrIC. PYO.;

2013 r. — 10 342 TrIC. PYO.;

2014 r. — 5523 TrIC. PYO.

JIbroTs! 110 HaJTOraM IIPEIPUATAEM He 3asIBJIeHbI. 320/ I3KeHHOCTD 110 3€-
MeJsbHOMY Hasory — 54 teic. py0. Ilepermrara mo HJIC cocrasiser 468 Thic.
py0. 1 meuu — 4 TeIC. PYO.

Taxwum obpasom, nadopmarius, hopMupyeMas B X0[e aHAJIU3a HAJIOTOBOMN
OTYETHOCTH, IT03BOJISAET MPUHUMATL 000CHOBAHHBIE PEIeHUS I JIEraJIbHOM
MUHHMHAS3AIUN HAJOTOBBIX IIATEXKEM M MAKCUMU3AINN IIPUOLLIN, UTO JAET
9KOHOMHYECKOMY CYOBEKTY 00bEKTHBHY BO3MOKHOCTD HATTPABUTE (DUHAHCO-
BBIE PECYPCHI Ha MO/IIepsKaHue U pasBUTHE IIPOU3BOACTBA. B aTOM acrexre uc-
MOJIb30BAHKE MHCTPYMEHTOB aHAJIN3a HAJIOTOBOM OTYETHOCTH B II€JISIX IIOBBI-
IIEHUs HAJIOMOBOM AUCIUILINHBI OKOHOMHYECKOTO CYyOhEeKTa, II03BOJISIOIIX
IIPOTHO3UPOBATH HAJIOTOBYIO HATPY3KY, 9(P(PEeKTUBHO YIIPABISATH PECYPCHBIM
OTEHIINAJIOM, 3HAYUTEJIbHO CHHKATH (PMHAHCOBBIE PHUCKH, AKTYAJIBHO U
CBOEBPEMEHHO Ha dTalle 9KOHOMUYECKOT0 PA3BUTHSI.

Hausorossie opraHbl peKOMeHOYIOT AHAJIHU3HUPOBATH CYMMBI HMCUHCJICH-
HBIX HAJIOTOBBIX ILTATEKEN WM MX AUHAMHUKY; CYMMBbI VILTQUEeHHBIX HAJIONOB
(o KaskIOMy BHIY HAJIOra MW cO0pa) M MX TUHAMUKY; IIOKA3aTeJId HaJIo-
ropoii m (mim) Oyxraarepckoil (PUHAHCOBOI) OTYETHOCTH WM MX AUHAMUKY
(BBIAABJIEHIE OTKJIOHEHUH II0Ka3aTeell TeKYIIero IIepruoIa 0T AHAJIOIMIHBIX
mokasaTesied 3a IIPeIbIAyIne MePUoAbl MU OT CPEeJHECTATUCTUIYECKUX I10-
KasaTejiell OTYETHOCTH aHaJOTUYHBIX XO03SHCTBYIOIIUX CyOBEKTOB 34 OIpe-
JIeJICHHBIA IIPOMEKYTOK BPEMEHM; BBISIBJICHHE IPOTUBOPEYUH B IIPEICTAB-
JIEHHBIX JOKYMEHTAaX); (PAKTOPHI M IIPUUYNHBI, BIXAIOIINE Ha (OPMUPOBAHE
HAaJIOTOBOM 0a3HbI.

CyiiecTBeHHOE BHUMAHUE B X00€ aHAJIN3a HAJONOBON OTYETHOCTH CJIEIY-
eT yIeJdaTh HOHATHIO «HAJOTOBLINA PHCKY, IpeniIojaras OleHKy HeraTUBHOI0
xXapakrepa ero BiauaHus. [IprueM HeraTMBHBIA XapaKTep HAJOTOBOIO PHCKA
HMeeT OIIpejesieHHbIe (DOPMBI IIPOSIBJIEHUSA HE TOJBKO JJIS HAJIOTOILIATeIb-
IIIUKOB, HO U [JIsI BCeX CYOBEKTOB HAJIOTOBBIX IIPABOOTHOIIEHUM, IIPHU3HABA-
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€MBbIX TAKOBBIMH B cooTBeTcTBuH co cr. 9 HK P®°. Hampumep, nja rocymape-
TBA B JIAIE TOCYJAPCTBEHHBIX OPraHOB MCIoJaHUTe bHOM Biactu (ct. 9 HK
P®) mamorossrit puck COCTOUT B CHUKEHUM OCTYILJIEHHS HAJIOTOB, BBICTYIIA-
OIIUX OCHOBHBIM MCTOYHUKOM (DOPMUPOBAHUS TOXOTHON dacTh OromxeTa’.
JIJ1s1 HaJIOrOIIaTEJIBIIMKOB — POCT HAJIOTNOBBIX HU3IEPKEK, SIBJITIOIIUXCSI Pas-
HOBUTHOCTBIO €TI0 COBOKYITHBIX 3aTPAaT, YTO BEJEeT K POCTY 3aTPATOEMKOCTHA U
CHUKEHUIO PEeHTA0EIFHOCTH JesITeIbHOCTH X03SUCTBYIOIIETO CyOBeKTA.

OCHOBHBIMH XapaKTEPUCTUKAMY HAJIOTOBOTO PUCKA SIBJISIOTCS:

— CBSI3aH C HEOIIPEeIeJIEHHOCTHI0 9KOHOMUYECKOM U IIPABOBOM MH(OPMAITUH;

— SIBJISIETCSI HEOTHEMJIEMOM COCTARJISIONIEH (PMHAHCOBOTO PHUCKA;

— pacmpocTpaHseTcss Ha YYACTHUKOB HAJIOTOBBIX ITPABOOTHOIIEHUH (CT. 9
HK P®)": masoromraTebIiuKoOB, HAJOTOBBEIX areHTOB U JAPYIUX CYOBHEKTOB,
MIPEICTABJISIONINX UHTEPECH MOCy1apCTBa;

— WMeeT HeTaTUBHBIN XapaKTep JJIs BCeX YUaCTHHUKOB HAJIOTOBBIX ITPABO-
OTHOIIEHUH (B OTJIMYHNE OT APYTUX BHUIOB PHCKOB);

— IIPOABJISETCA IJIsT KAKIOI0 YYACTHHKA HAJIOTOBBIX ITPABOOTHOIIEHUH
[I0-pa3HoOMY.

IIpu oreHke pricka aHAJU3UPYIOT JBE €r0 COCTABJISIIINE. BEPOSITHOCTD
HACTYIICHUS W Xapakrep yimepba. YIpapJieHHe HaJIOTOBBIMU PUCKAMHI BO
MHOT'OM 3aBHCHUT OT JOCTYITHOCTH MH(OPMAIIUK O BEPOSITHOCTH HACTYILICHUS
¥ BeJIMYMHE WX IIOCJIENCTBHUU, BEIPAYKEHHOM CTOMMOCTHBIMU ITOKA3aTeJISIMH.
K masoroBeiM prckaM MOKHO OTHECTH PHUCKH YTOJOBHOTO IIPECJIeI0BAHUI,
KOTOpBIE OOYCJIOBJIEHBI TE€M, YUTO JIJIs PYKOBOIUTEJIEM OpraHU3allnii-HaJIO-
TOILIATEIBIIUKOB, HAPYIIAIIUX HAJIOTOBOE 3aKOHOAATEIIBCTBO, CYIIIECTBYET
BEPOSITHOCTh BO30Y:KJIEHHUsI YTOJOBHOIO Jiejia U IIPUBJIEUEHUS K YIOJIOBHOM
orBercTBeHHOCTH. OJHAKO MAHHBIN BUJ PUCKOB HE MOKET OBITH B ITOJTHOM
Mepe PacIpoCTPAHEeH Ha CaMy OPTaHU3AIINIO-HAJIOTOILIATEIbIINKA, B PAMKAX
aHaJIM3a JAaHHBIX HAJIOTOBON OTYETHOCTH MOYKHO KOCBEHHO OIIEHUTH €ro IO-
CJIEJICTBUS.

[Tpu peasmsariuy TOCPEIHUIECCKAX CXEM BOSHUKAIOT CJIEIYIOIINE PUCKH:

— HAJIOTOBHIX ITPOBEPOK;

— IOHAYHUCJIEHUS HAJIOTOB;

— IPU3HAHUS JOKYMEHT0000poTa PpOpMAILHBIM.

Corsnacao mpurady ®HC Poccum or 30 masa 2007 r. Ne MM-3-06/333@
«O06 yrBepskmennn KoHIenImy cucTeMbl IUTAHUPOBAHUS BBIE3IHBIX HAJIOTO-
BBIX IIPOBEPOK» OOIIENOCTYITHBIM KPUTEPHUEM CAMOCTOSTEIbHON OIEHKH PHC-
KOB JIJIsI HAJIOTOILJIATEJIBIIINKOB, UCII0Jb3yeMbIM HAJOMOBUKAMU B IIPOIIECCe
orbopa 00BEKTOB IIPU MPOBEIEHUH BBHIE3THBIX HAJOTOBBIX ITPOBEPOKS, MOKET

5 Hauoroserit komexc Poccuiickoit Memeparum (dactes 2) ot 5 asrycra 2000 .
No 117-®3 (8 pex. or 01.02.2016).

8 Tam xe.

“Tam xe.

8 06 yrBepikmennn KoHIENIIUYM CHCTEMBI IIJTAHUPOBAHUSA BBIE3IHBIX HAJIOTOBBIX
mposepok : mpukad MHC Poccum or 30 mas 2007 r. Noe MM-3-06/333@ (8 pexn. oT
10.05.2012).
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SIBJIITHCS TIOCTPOEHUE (PMHAHCOBO-X03SUCTBEHHOMN TeATEIbHOCTH HA OCHOBE
3aKJIIOYEHUS JTOTOBOPOB C KOHTPAreHTAMHU-IIEPEeKYIIIIUKAMY NI IIOCPEIHU-
KaMu 0e3 HAJWYUsS PadyMHBIX 9KOHOMHUYECKHX U HHBIX IPUYUH (I1eJI0BOM
IIeJIN).

Puck HasI0roBO# mMpoBepKM IIPUCYTCTBYET B TOM CJIy4Yae, KOIMa CTOPOHBI
neficTBOBaJIH J00pocoBecTHO. B aTOM cirydyae He00OX0qUMO TOKA3BIBATH JI€JI0-
BYIO II€JIb AT€HTCKOTO JIOr0BOPa. JT0 MOI'YT OBITH:

— IpHUBJIEUEHNE HOBBIX KJIMEHTOB;

— yBeJIMYEHHUE JT0XO0JI0B.

JlokasaresrbcTBAME JI€JIOBOM Iesn CiyskuT ordyer arerra. Corsacuo 1. 1
cr. 1005 'K P® mo arenTckoMy IOroBopy OfHA CTOpOHA (areHT) 00sg3yeTcs 3a
BO3HATPasKIeHIe COBEPIIATh 0 IIOPYUEHUIO APYTof CTOPOHEI (IIPUHITHAIIAIIA)
OPUIUYECKe U WHBIE JEUCTBUSI OT CBOEr0 MMEHH, HO 34 CYeT IPHUHITUIIAIA
anbo or mMmeHu u 3a cuer npuHimnaaa. Crares 1008 'K PO ycranasiamusa-
eT 00sI3aHHOCTh AreHTa IIPEICTABJISATh IIPUHIIAIIAJY OTYETH O BHIITOJHEHUN
nopyuenwus. [Ipmu oTrcyTerBHM B JOr0OBOPE COOTBETCTBYIOIIUX YCJIOBUI OTUYETHI
PEICTABJISIOTCS AreHTOM II0 Mepe MCIIOJIHEHUS UM JI0r0BOpa JIM0O 10 OKOH-
YaHuM JeMCTBUSA J0roBopa. Kciam areHTCKMM JOroBOPOM He IIPEeIyCMOTPEHO
HMHOe, K OTYETY areHTa JOJIKHBI OBITh IPUJIOKEHBI HE00X0IUMBIe JOKa3aTe Ib-
CTBA PACXOO0B, IIPOM3BEIEHHBIX areHTOM 3a CYeT IIPUHIIUIAJAa. B cBa3u ¢
9TUM AreHTCKUM JI0r0BOP SIBJISETCS THUIIOBBIM JIOTOBOPOM, KOHKPETHBIE JIelic-
TBHS areHTa IOITBEPIKIAI0TCS OTUYETOM.

VY HaAJIOrOILIATEIBIINKA-IPUHITUITAIA PUCKH, CBSI3AHHbIE C JJOHAYNCICHH-
€M HAaJIOTOB, CYIIIECTBYIOT He TOJIBKO B CIIy4yae IMpeIHaMepPeHHOT0 Hellepednc-
JIEHUSI €My JIEHE KHBIX CPEJICTB, HO U B CUTYAIlNH, KOTIa JTeHEeKHBIe CPeICTBa
OyayT IepeuyrciieHsl B HAJIOTOBOM IIEPHOJIe, CIAEIYIONEM 3a TeM, B KOTOPOM
ObLiIa IIpoBeeHAa peajm3alud B ero uHTepecax. Ilo obmeMy mpaBuiIy IpuH-
IAIIAJI YIUTBIBAET JOXO/IBI B JIEHb:

1) mocTymIeHHS JeHer Ha ero cueT B OaHKe MM B €Tr0 KacCy,

2) ToJydeHme 0TYeTa OT areHTa;

3) 1moraieHue 3aI0J3KEeHHOCTH areHTOM MHBIM CIIOCOOOM.

B coorBerctBum co cr. 1008 'K P® ycramosieHa 00g3aHHOCTL areHTa
PEICTABJIATD MPUHIIUITALY OTYETHI O BBIIOJIHEeHUH mopydenus. Ilpu orcyr-
CTBUM B JIOTOBOPE COOTBETCTBYIOIINX YCJIOBUM OTUETHI IIPEACTABIISIOTCS areH-
TOM II0 Mepe HCIIOJTHEHUS UM J0roBOpa JI100 10 OKOHYAHWY JeMCTBUS JOTOBO-
pa. Ecnu arenTcKmM 1O0roBOpoM He IIPEIyCMOTPEHO MHOE, K OTYETY JIOJIFKHBI
OBITH IPUJIOKEHBI HeOOXOOUMBIE TOKA3aTeJIbCTBA PACXO0JI0B, IIPOU3BEIeHHbBIX
areHTOM 34 CUeT MPUHIAIIAIIA.

Eite oxmoit mpobsemMoi I XO3SIACTBYIOIIETO CyOBheKTa SIBJISIETCS IIPH-
3HaHme JOKyMeHTooOopora (opmasibHbIM. Harmpumep, cym coenast BBIBOI O
hbopMaIbHOM JTOKYMEHTO000POTE MEMKIY IIPUHITUIIAIOM M Ar€HTOM, KOTOPHBIHM
He IIOATBEeP:KIaeT PeabHOCTH MCIOJIHEHUs 00IIeCTBOM areHTCKHX COTJIallle-
HUH IIPY IIOJIyYeHUN IIPUHITAIIATIOM J0JITOBOr0 (DMHAHCUPOBAHUS OT KPEIUT-
HBIX OpTaHU3aITnH.

[Ipu ocyiiecTBIIeHHN TTOCPETHUYECKUX OIlePAIdil y areHTa PUCKU CBS3a-
HBI C YCTAHOBJIEHHEM JIAaThI YILJIATHEl HAJIOTNOB. PUCK MOMKeT BOSHUKHYTbH, €CJIH



Paasngen II. DkoHOMUKO-IPABOBOII ACHEKT MPOTUBONEHICTBUA...

IPUHITATIA U aTeHT IBJIAI0TCSI B3aNMO3aBUCUMBIMU JIUI[AMHY, YTO CBS3AHO C
PHCKOM JTOKA3bIBAHMS PHIHOYHEBIX I1eH 110 caenkam. B cr. 105.1 HK PO ykassr-
BaeTcs, KTO IIPU3HAETCs B3aMMO3aBUCUMBIMU JIUIIAMU, U30eKaHue JTaHHOTO
PHCKA BO3MOKHO IIPU HE3AKJIIOUEHNH JOTOBOPOB ¢ HasdBaHHbIMU Jinramu. 00-
paiiaeM BHUMaHUE, YTO 3akoHomaTeabcTBO Poccuiickoit Memeparimu MoKeT
TpebOBATh OT areHTa padOTHI M0 JiuieH3un (00pa30BaTeIbHBIE YCIYTH, YCIIY-
TU CBS3U), IPOBEPKA HAJIWYUA JIUIEH3IUU 110 JaHHOMY BHUIY IeATeIbHOCTH,
YJIEHCKOTO OMJIeTa, MOATBEPIKIAIOIero YIEHCTBO B HEKOMMEPUYECKHUX IIpodec-
CHOHAJIbHBIX OPTaHU3AIINIX, CIIOCOOCTBYET CHUKEHHUIO HAJIOTOBBIX PHUCKOB.

IIpu B3aumomeicTBMY ¢ MHOCTPAHHBIMY IIPUHITUIIAIAMU, KOTOPLIE MOT'YT
BBICTYIIATh KAK IIPOM3BOAUTEIIMHU TOBApa, TAK U BJIAIEJIBIIAMU HEIBUKU-
MOCTH — apPeH/I0aTeJIIMU, Y KOHEYHOI0 IIOKYIIaTe I UJIA apeHIaTopa BO3HU-
KaloT PUCKH IIePEeUYNCJIeHNs HaJIora B KA4eCcTBe HAJIOTOBOTO areHTa.

CylmecTBeHHOE 3HAUYEHHE JJI COXPAHHOCTH OIMKETHBIX CPEICTB MMEET
mpeaoTBpalieHne yirepda oT He3aKOHHOI'0 BO3MEIeHHs HaJjora Ha J00aB-
JIEHHYIO0 CTOMMOCTD, BRIPAKEHHOE B OTKAa3e IMPECTYIIHNUKOB OT ITPOTHBOIIPABHO-
ro 3amsiciia. Kak mokxaseiBaer ImpakTUKA, IPOBEIEHUE IJIACHOIO0 KOMILIEKCA
OIIePaTHUBHO-PO3BICKHBIX MEPOIIPHUATHHA, B TOM YHCJIE€ B PAMKAX COBMECTHBIX
C HAJIOTOBBIMHU OpTaHAMH MEPOIIPUSITUHN HAJIOTOBOI'O KOHTPOJISA, BJIEUYeT 3a CO-
0ot momauy yrouHeHHBIX mersiaparmii mo HJIC, roe cymmbr Hasora, mojie-
SKAIIEeT0 K BO3MEIEHUI0, 3HAYUTEJILHO YMEHbBINATCa. Takas ke CUTyarius
CKJIQIBIBAETCA W B IIPOIlecce apOUTPasKHOr0 CyI0IPOU3BO/ICTBA, CBA3AHHOIO
C paccMOTpPEeHMEM JeJI 00 00KaT0BAHNN 0e3IeICTBUSA HAJIOTOBBIX OPTaHOB I O
TPeOOBAHUAX HAJIOTOILIATEIbIINKA BO3MEIIeHN HAJIOTa.

IIpu mpoBemeHUN AKTUBHBIX MEPOIIPUATHI OpraHAMH BHYTPEHHHX IeJI
10 JOKYMEHTHPOBAHUIO IIPECTYITHOHN JeATEIbHOCTH C UCII0JIb30BAHIEM 00CIe-
OBAHUY O(MPUCHBIX, TPOU3BOJICTBEHHBIX M CKJIAJICKUX IIOMEIEHUH, OIIPOCOB
JIOJI?KHOCTHBIX JIHIL IPEIIIPUITHM-BO3MeIaTeJ el 1 UX KOHTPAreHTOB, HaBe-
IeHUs CIIPABOK B FOCYJAPCTBEHHBIX U KOMMEPUYECKUX OPTaHU3aAIUAX ITPUHS-
TBIE B IIOJIb3Y HAJIOTOBBIX OPTaHOB PeIleHns apOuTpaskHbIX CYI0B 00 OTKa3e B
BoamemneHun HJIC, kak mmpasuiio, He 00KaIyIOTCA B AlleJIAIIMOHHON 1 Kac-
CAIITMOHHOM MHCTAHIIUAX.

B cBowo ouepenp, I CMuUpHOB IIHINET, YTO «OTHOCHUTEJIBHO HEBBICOKAS
PaCKPBIBAEMOCTh IIPECTYIIJIEHUI HAJOTOBBIME OpPraHaMM O0YCJIOBJIEHA TEM,
YTO JJIS 9TUX OPTaHOB 3a7ada IIPOTUBOAEHCTBUS HAJIOTOBOM IIPECTYIHOCTU
— comyrerBymontasi. OCHOBHOI MX 3aadeil IBJISETCS OCYIIeCTBJIEHNE HAJIOTO-
BOTO aJIMUHHUCTPUPOBAHUSI U HAJIOTOBOTO KOHTPOJIA, B XOJe KOTOPBIX HAJIO-
rOBBIE€ OPTaHbI IIPOBEPSIOT IPABUIBHOCTD UCUNCICHNS HAJIOTOILIATEIbIIUKA -
MU CYMM HAJIOTOB, OCYIIIECTBJISIOT JTOHAYMCJIEHVE BBISBJICHHBIX HEIOUMOK U1
IPUHUMAIOT Mephl, HAIpaBJIEHHBIE HA 00pallleHre B3bICKAHUS Ha JeHeKHbIe
CpeJicTBa ¥ UMYIIIECTBO HeJ00POCOBECTHRIX HAJIOTOILIaTeIbIuKkoB»’. [1pemyri-
peskIeHne COBEPINeHNs HapyIIeHH 3aKOHOIATeJILCTBA 0 HAJIoTax U cbopax
(B TOM umciIe HAJIOTOBBIX IIPECTYILJIEHU) He BBICTYIIAeT COILyTCTBYIOIIEH 3a-

9 Cmupros I'. Hamorossie mipectyIuieHus : mpeaesist aubepanusarun // OH-IOpucr.
2011. Ne 46. C. 1-4.
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Jadveil HAJOr0OBOI0 KOHTPOJIA. Bee 3amaum HaaoroBoro KOHTPOJIS MeKIy cO00M
B3aMMOCBSI3aHBI, IIOCKOJIbKY HAIIPAaBJIEHBI HA JOCTHKEHNEe O0IIel 11eJIi HAJIo-
TOBOT'0 KOHTPOJISA — O0ecIIeueHrne HaIIeKAIIero YPOBHA HAJIOrOBOM JIUCIIMII-
JuHBL. B manHoM acriexre, mpemymnpeskaas COBepIleHre HaJI0TOBBIX IIPABOHA-
PYIIEHHUI, HAJIONOBbIE OPTaHbI IIPEIOTBPAIIAIT BO3MOMKHBIE HMYILECTBEHHBIE
moTepu Oro/xeTHOM crcTeMbl Poccuiickoit Memepariuu.

TakuMm o0pasom, IIpoBedeHNE KOMILIEKCHOIO S9KOHOMMUYECKOIO aHAIM3a
HAJIOTOBOM OTYETHOCTH II03BOJIUT KOMILIEKCHO OIICHUTH (DMHAHCOBOE COCTOS-
HYe, CHU3UTH HAJIOTOBBIE PUCKH U IIPeaylIpesuTh PaKThl IIPABOHAPYIICHHUH.
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